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PUBLIC WORKS COMMISSIONERS v. ANGUS & CO. 
DALTON v. ANGUS & CO. 


[House or Lorps (Lord Selborne, L.C., Lord Penzance, Lord Coleridge, Lord 
Blackburn and Lord Watson), November 18, 14, 17, 1879, November 138, 
19, 22, 23, 1880, March 17, June 14, 1881] 


[Reported 6 App. Cas. 740; 50 L.J.Q.B. 689; 44 L.T. 844; 
46 J.P. 132; 30 W.R. 191] 


Easement—Support—Adjoining land—Right to support for building—Twenty 
years’ enjoyment of support. 

A right to lateral support from adjoining land is properly called an easement 
and can be acquired by twenty or more years’ uninterrupted enjoyment, nec vi, 
nec clam, nor by consent or agreement, for a building proved to have been 
erected at the commencement of that time. It is an easement, not purely 
negative, capable of being granted and also of being interrupted, and so it falls 
within s. 2 of the Prescription Act, 1832. 

Per Lorp Bracksurn: The right is, J think, more properly described as a 
right of property, which the owner of the adjoining land is bound to respect, 
than as an easement, or a servitude ne facias, putting a restriction on the mode 
in which the neighbour is to use his land, but whether it is to be called by 
one name or the other is, I think, more a question as to words than as to 
things. 

Negligence—Contractor—Liability of employer for contractor's negligence—Duly 
of employer to see worl: properly done—Work contracted for necessarily 
attended with risk. ; 

Per Lorp Warson: When an employer contracts for the performance of 
work which, properly conducted, can occasion no risk to his neighbour's house 
which he is under obligation to support, he is not liable for damage arising 
from the negligence of the contractor. But in cases where the work is neces- 
sarily attended with risk he cannot free himself from liability by binding the 
contractor to take effectual precautions. He is bound, as in a question with 
the party injured, to see that the contract is performed, and is, therefore, liable 
as well as the contractor, to repair any damage which may be done. 


Notes. Applied: Lemaitre v. Davis (1881), 19 Ch.D. 281. Considered: Tone v. 
Preston (1883), 24 Ch.D. 739; Simpson v. Godmanchester Corpn., [1895-9] All 
E.R.Rep. 630; Gardner vy. Hodgson's Kingston Breweries Co., [1900] 1 Ch. 592; 
Union Lighterage Co. v. London Graving Dock Co., [1900-3] All [E).R.Rep. 234; 
Kine vy. Jolly, [1905] 1 Ch. 480. Referred to: Goodman v. Saltash Corpn. (1882), 
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7 App. Cas. 683; Bell v. Love (1888), 10 Q.B.D. 547; Hughes v. Percival 
(1883), post; Russell v. Watts (1885), 55 L.J.Ch. 158; Harris v. De Pinna 
(1886), 88 Ch.D..238; Bass v. Gregory (1890), 25 Q.B.D. 481; Perry v. Eames, 
Salaman v. Eames, Mercer's Co. v. Eames, [1891-4] All E.R.Rep. 1100; Corbett v. 
Jonas, [1892] 8 Ch. 187; Haig v. West (1893), 62 L.J.Q.B. 5382; Wheaton v. Maple, 
[1893] 8 Ch. 48; Chastey v. Ackland (1895), 72 L.T. 845; Hardaker v. Idle District 
Council, [1895-9] All E.R.Rep. 811; Greenwell v. Low Beechburn Coal Co., [1897] 
2 Q.B. 165; Southwark and Vauxhall Water Co. v. Wandsworth District Board of 
Works, [1895-9] All E.R.Rep. 422; Blake v. Woolf, [1895-9] All E.R.Rep. 
185; Jordeson v. Sutton, Southcoates and Drypool Gas Co., [1899] 2 Ch. 
217; Penny v. Wimbledon Urban Council, [1895-9] All E.R.Rep. 204; 
Great Northern Rail. Co. v. I.R.Comrs., [1901] 1 K.B. 416; Edinburgh and 
District Water Trustees v. Clippens Oil Co. (1902), 87 L.T. 21D 2 Ane Ge 
Antrobus (1905), 74 L.J.Ch. 599; Cable v. Bryant, [1904-7] All E.R.Rep. 937; 
Hyman v. Van Den Bergh, [1908] 1 Ch. 167; Robinson v. Beaconsfield U.D.C., 
|1911-13] All E.R.Rep. 997; Padbury v. Holliday and Greenwood (1912), 28 T.L.R. 
494; Howley Park Coal and Cannel Co. v. London and North Western Rail. Co., 
[1911-13] All E.R.Rep. 482; Hurlstone v. London Electric Rail. Co. (1914), 30 
T.L.R. 398; Pwllbach Colliery Co., Ltd. v. Woodman, [1914-15] All E.R.Rep. 124; 
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Appeals by the defendants in the actions from a decision of the Court of Appeal 
(Corton and Tnesicer, L.JJ., Brerr, L.J., dissenting), reported 4 Q.B.D. 162, 
reversing a decision of the Queen’s Bench Division (Cocknurn, C.J., and Mettor, 
J., Lusn, J., dissenting), reported 3 Q.B.D. 85. 

Two dwelling-houses had stood for many years side by side at Newcastle, each 
having lateral support from the soil on which the other rested. One of these was 
the property of the respondents, Angus & Co., and, in 1849, they converted it into 
a coach factory. The effect of these alterations was to throw more lateral pressure 
on the soil under the adjoining house. In 1876 the appellant commissioners 
became possessed of the adjoining house, and proceeded to pull it down and make 
excavations on the site, preparatory to erecting a new building. The appellant 
Dalton was the contractor employed by them in the work, and he employed a 
sub-contractor for the excavations. Sufficient support was not left for the respon- 
dents’ building, and it fell. There was no evidence of negligence in the excavations. 

Actions were then brought by the respondents, Angus & Co., against the appel- 
lant commissioners and the appellant Dalton, to recover damages for the injury 
done to the coach factory. The actions were tried before Lusn, J., at the Neweastle 
Summer Assizes in 1876, when the learned judge directed a verdict to be entered 
for the respondents for the damages claimed, subject to a reference as to the 
amount, without leaving any question to the jury, and extended the time for the 
respondents to move for judgment. The respondents moved accordingly, but the 
Queen's Bench Division directed judgment to be entered for the appellants. This 
decision was reversed by the Court of Appeal, and the appellants appealed to 


the House of Lords. 
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Nov. 13, 14, 17, 1879.—The appeal came on for hearing in the House of ee 
but after hearing arguments their Lordships directed that it should ribs shi 
until the judges could be present. The judges were accordingly ee ‘ 
Pottock, B., Frevp, Linpuey, Manisty, Lores, Fry and Bowen, JJ., attended. 

Sir John Holker, Q.C., Shield and A. E. Gathorne Hardy for the appellant com-. 

issioners. 

Sir Farrer Herschell, Q.C., and Wheeler for the appellant Dalton. 0 

Littler, Q.C., Gainsford Bruce and E. Ridley for the respondents, plaintiffs in the 


actions. 


LORD SELBORNE, L.C., put the following questions of law to the learned 
judges: (i) Has the owner of an ancient building a right of action 
against the owner of land adjoining if the latter disturbs his land so as to 
take away the lateral support previously afforded by such land?; (ii) Is the period 
during which the plaintiffs’ house has stood under the ciroumsisnogeqsia iad in the 
case sufficient to give them the same right as if their house was ancient?; (iii) If 
the act done by the defendants would have caused no damage to the plaintiffs 
building as it stood before the alterations made in 1849, is it necessary to prove 
that the defendants or their predecessors in title had knowledge or notice of these 
alterations in order to make the damage done by their agent in removing the lateral 
support after the lapse of twenty-seven years an actionable wrong ?; (iv) If so, is it 
sufficient to prove knowledge or notice of the fact that such alterations were made, 
or is it necessary also to prove knowledge of their effect in causing the buildings 
so altered to require a degree of lateral support from the adjoining land which was 
not before needed?; (v) Was the course taken by the learned judge at the trial 
of directing a verdict for the plaintiffs correct, or ought he to have left any ques- 
tion to the jury? 

Mar. 17, 1881.—The judges delivered their opinions on the questions of law 
propounded to them. 


Their Lordships took time for consideration. 


June 14, 1881.—The following opinions were read. 


LORD SELBORNE, L.C.—The questions upon these appeals may be reduced to 
two—the first, whether a right to lateral support from adjoining land can be 
acquired by twenty-seven years’ uninterrupted enjoyment for a building proved to 
have been newly erected at the commencement of that time; the second, whether, 
if so, there was anything in the circumstances of this case sufficient either to dis- 
prove the acquisition of such right or to make it dependent upon some question of 


A 


fact which ought to have been submitted to the jury. There was another point). - 


made by both the petitions of appeal, which I only mention lest it should appear to 
have been overlooked. The action was brought by reason of the falling of the plain- 
tiffs’ house through the excavation of the adjoining land of the commissioners in the 
course of certain works executed for them by the appellant Dalton under a con- 
tract, and for Dalton by sub-contractors. The commissioners disputed their liability 
for the acts of Dalton, and Dalton disputed his liability for the acts of his sub- 
contractors. The same point arose under very similar circumstances in Bower v. 
Peate (1), and was decided adversely to the contention of the appellants. It fol- 
lows from that decision (as to the correctness of which I agree with both the courts 
below), that, if the plaintiffs are entitled to recover at all they are entitled to recover 
against both the commissioners and Dalton. 

I proceed to consider the principal question in the case. In the natural state 
of land, one part of it receives Support from another—upper from lower strata, and 
soil from adjacent soil. This support is natural and is necessary as long ag the 
status quo of the land is maintained; and, therefore, if one parcel of land be con. 
veyed so as to be divided in point of title from another contiguous to it or (as in 
the case of mines) below it, the status quo of Support passes with the property in 
the land, not as an easement held by a distinct title, but as an incident to the 
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land itself sine quo res ipsa haberi non debet. All existing divisions of property 
i land must have been attended with this incident when not excluded by con- 
tract; and it is for that reason often spoken of as a right by law; a right of the 
owner to the enjoyment of his own property, as distinguished from an easement 
supposed to be gained by grant; a right for injury to which an adjoining proprietor 
is responsible, upon the principle sic utere tuo, ut alienum non ledas. This is 
all that I understand to be meant by those passages of the judgments in Humphries 
y. Brogden (2), Rowbotham vy. Wilson (3), and Bonomi v. Backhouse (4), to which 
some of the learned judges referred. In these cases, or in some of them, there 
were buildings upon the land; but no separate question was raised as to the support 
necessary for the buildings, as distinguished from that necessary for the land; and 
the doctrine laid down must, in my opinion, be understood of land without refer- 
ence to buildings. 

Support to that which is artificially imposed upon land cannot exist ex jure 
nature, because the thing supported itself does not so exist; it must in each par- 
ticular case be acquired by grant, or by some means equivalent in law to grant, in 
order to make it a burden upon the neighbour’s land, which, naturally, would be 
free from it. This distinction (and at the same time, its proper limit) was pointed 
out by Writes, J., in Bonomi v. Backhouse (4) (E.B. & E. at p. 655). Land which 
affords support to land is affected by the superincumbent or lateral weight, as by an 
easement or servitude; the owner is restricted in the use of his own property in 
precisely the same way as when he has granted a right of support to buildings. 
The right, therefore, in my opinion, is properly called an easement, as it was by 
Lorp CampseLt in Humphries v. Brogden (2); though when the land is in its 
natural state the easement is natural, and not conventional. The same distinction 
exists as to rights in respect of running water—the easement of the riparian land- 
owner is natural; that of the millowner on the stream, so far as it exceeds that of 
an ordinary riparian proprietor, is conventional—i.e., it must be established by 
prescription or grant. 

If at the time of the severance of the land from that of the adjoining proprietor 
it was not in its original state, but had buildings standing on it up to the dividing 
line, or if it were conveyed expressly with a view to the erection of such buildings, 
or to any other use of it which might render increased support necessary, there 
would then be an implied grant of such support as the actual state, or the contem- 
plated use of the land would require, and the artificial would be inseparable from, 
and (as between the parties to the contract) would be a mere enlargement of, the 
natural. If a building is divided into floors or ‘‘flats,”’ separately owned, the owner 
of each upper floor or “‘flat”’ is entitled, upon the same principle, to vertical support 
from the lower part of the building, and to the benefit of such lateral support as may 
be of right enjoyed by the building itself: Caledonian Rail. Co. v. Sprot (5). I 
think it clear that any such right of support to a building, or part of a building, 
is an easement; and I agree with Linptey and Bowen, JJ., that it is both scienti- 
fically and practically inaccurate to describe it as one of a merely negative kind. 

What is support? The force of gravity causes the superincumbent land or 
building to press downward upon what is below it, whether artificial or natural; and 
it has also a tendency to thrust upwards, laterally, any loose or yielding substance, 
such as earth or clay, until it meets with adequate resistance. Using the lan- 
guage of the law of easements, I say that, in case alike of vertical and of ee ap 
support, both to land and to buildings, the dominant tenement imposes upon the 
servient a positive and a constant burden, the sustenance of which by the servient 
tenement is necessary for the safety and stability of the dominant. It is true 
that the benefit to the dominant tenement arises, not from its own pressure upon 
the servient tenement, but from the power of the servient tenement to resist ce 
pressure and from its actual sustenance of the burden so imposed. But the bur 
and its sustenance are reciprocal and inseparable from each other, and it can make 
no difference whether the dominant tenement is said to impose, or the servient to 


sustain, the weight. 
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Lorp Campsetn, in Humphries v. Brogden (2), referred to the Soe rage 
ferendi applied in the law of Scotland to a house divided into flats be Bing = 
different owners, as apt to illustrate the general law of vertical support. e 
servitude, so denominated (ut vicinus onera vicini sustineat), in the Roman ake: 
was exclusively ‘‘urban,”’ that is, relative to buildings, whether in town or ee 
and the instances of it given in the Dicest refer to rights of support acquired | y 
one proprietor for his building, or part of it, upon walls belonging to an Se 
proprietor: Inst. lib. 2, tit. 3; Dig. lib. 8, tit. 2, ss. 24, 25, 33 and tit. 5, ss. 3, 8. 
But, in principle, the nature of such a servitude must be the same, whether it is 
claimed against a building on which another structure may wholly or partly rest, 
or against land from which lateral or vertical support is necessary for the safety 
and stability of that structure. 

These principles go far, in my opinion, to establish, as a necessary consequence, 
that such a right of support may be gained by prescription. Some of the learned 
judges appear to think otherwise, and to doubt whether it could be the subject of 
grant. For that doubt I am unable to perceive any sufficient foundation. Lirrue- 
DALE, J., in Moore v. Rawson (6), spoke of the right to light as being properly the 
subject, not of grant, but of covenant. If he had said that a right to light could 
not be granted, in the sense of the word ‘‘grant’’ necessary for prescription, I 
should have doubted the correctness of the opinion, notwithstanding the great 
learning of that eminent judge. Although the general access of light from the 
heavens to the earth is indefinite, the light which enters a building by particular 
apertures does and must pass over the adjoining land in a course which, though 
not visibly defined, is really certain and, in that sense, definite. Why should it be 
impossible for the owner of the adjoining land to grant a right of unobstructed 
passage over it for that light in that course? The term ‘‘ancient’’ light seems to 
me itself to imply that such a right might be acquired by prescription. But, how- 
ever this may be, the opinion of Lrrriepate, J., is stated by him in words which 
(unless I misunderstand the true nature of support) do not apply to that easement. 
The pressure of the dominant tenement, in the case of support, is upon the soil of 
another man’s land, and I can see no material difference between this and ‘‘some- 
thing positive done or used in the soil of another man’s land.”’ 

Wittes, J., in Bonomi v. Backhouse (4), when delivering the unanimous judg- 
ment of the Court of Exchequer Chamber, said that ‘‘the right to support of 
buildings,’’ not only might, but ‘‘must be founded upon prescription or grant, 
expressed or implied.’’ Bramwetn, B., in Rowbotham v. Wilson (3), said (8 
KE. & B. at p. 147): 


‘I am of opinion that it is competent to the owner of land, on or after the 
severance of the mines, to grant to the grantee of the mines the right to 
damage the surface. I cannot see how, if there may be a grant of mines and 
of the right to enter, sink shafts, and work, there may not be such a grant as 
that contended for here [i.e., the right to take away support from the surface]. 
Nor can I see how, if a grant of unobstructed light and air, or of support of the 
soil, to an adjoining owner, would be good, a grant of such a right as claimed 
here would not be. My brother Hayes said presumed grants of windows and 
Support were idle fictions, and ought never to have been invented; perhaps so, 
but the fact that they were shows that the inventors and everybody else sup- 
posed that real grants of such a nature would be good.”’ 


The rule as to prescription is thus stated in Str Francis Norra’s argument in 
Potter v. North (7) (1 Vent. at p. 387): 
“The law allows prescription, but in supply of the loss of a grant. Ancient 
grants happen to be lost many times, and it would be hard that no title could 
be made to things that lie in grant but by showing of a grant; therefore, upon 
usage temps dont, etc., the law presumes a grant and a lawful beginning, and 
allows such usage for a good title; but still it is but in supply of the lees of a 
grant, and, therefore, for such things as can have no lawful beginning nor be 


L 
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A 


created at this day by any manner of grant, or reservation, or deed that can 
4 be supposed, no prescription is good.’’ 


Asuuurst, J., in Lord Pelham vy. Pickersgill (8) (1 Term Rep. at p. 667), laid it 
down as the general rule that 


“every prescription is good, if by any possibility it can be supposed to have had 
a legal commencement.”’ 


Be the theory what it may, its true foundation, in point of fact, is that which the 
Romans called usucapio, under the conditions defined by Sm Epwarp CoKE 
(1 Inst. 1136) : 


‘Both to customs and prescriptions these two things are incidents inseparable 
—viz., possession or usage, and time. Possession must have three qualities— 
it must be long, continual, and peaceable, for it is said, transferuntur dominia, 
sine titulo et traditione, per usucapionem, scilicet per longam, continuam, et 
pacificam possessionem. Longa—i.e., per spatium temporis per legem defini- 
tum. ...Continuam dico, ita quod not sit legitime interrupta. Pacificam dico, 
quia si contentiosa fuerit, idem erit quod prius, si contentio fuerit justa.... 
Longus usus, nec per vim, nec clam, nec precario.”’ 


All these conditions are capable, in my judgment, of being fulfilled as to the 
right of support to buildings, and, when they are fulfilled, I am unable to under- 
stand why the right should not be held to be prescriptively established. The policy 
and purpose of the law on which both prescription and the presumptions which 
have supplied its place when length of possession has been less than immemorial 
rest would be defeated, or rendered very insecure, if exceptions to it were admitted 
on such grounds as that a particular servitude (capable of a lawful origin) is nega- 
tive rather than positive, or that the inchoate enjoyment of it, before it has 
matured into a right, is not an actionable wrong, or that resistance to or inter- 
ruption of it may not be conveniently practicable. I assume, for the present 
purpose, that a man who places on his own land, where it adjoins that of his 
neighbour, a weight which increases its pressure upon his neighbour's land, is not 
thereby guilty of an actionable wrong. If this be so, the reason probably is that 
the act is lawfully done upon his own land, and that the owner of the adjoining 
land suffers no actual or appreciable damage from the increased amount of pressure 
which it has to bear, except so far as the continuance of that pressure, if uninter- 
rupted, may tend to ripen into a right, and so to enlarge the servitude to which 
his land was previously subject. 

But against this he has his own remedy, if he chooses to prevent and interrupt 
it. That power of resistance by interruption does, and must in all such cases, 
exist, otherwise no question like the present would arise. It is true that in some 
cases (of which the present is an example), a man acting with a reasonable regard 
to his own interest would never exercise it for the mere purpose of preventing his 
neighbour from enlarging or extending such a servitude. But, on the other hand, 
it would not be reasonably consistent with the policy of the law in favour of posses- 
sory titles that they should depend in each particular case upon the Brewis or i 
facility or difficulty, convenience or inconvenience, of practically anierrey ing 
them. They can always be interrupted (and that without Simieuny “ ae 
venience) when a man wishes and finds it for his interest to Hone ee a use 
his own land as will have that effect. So long as it does not Stet Pate 
or his interest to do this, the law which allows a servitude to be cae isk a or a 
larged by long and open enjoyment, against one whose a oy erest i 
Be been to be passive during the whole time necessary for its oie a set 
more reasonable and more consistent with public convenience an ee rast y 
than one which would enable him, at any distance of time (whenever ergata 
his own interest may have undergone a change), to destroy the fruits of his neigh- 


ili i j nditure. 
hour’s diligence, industry, and expe 


10 ALL ENGLAND LAW REPORTS REPRINT (1881-5] All E.R. Rep. 


The law of ancient lights, as it stood before the Prescription Act, 1882, was a 
stronger example of the application of these principles, the easement in ¥en Sh 
being more purely negative. I cannot agree with those who think that law - 
exceptional and anomalous to furnish an analogy, or exemplify a alate e, 
applicable to any other case. The servitude non altius tollendi, ne lumini be 
officiatur, was as well known to the Roman jurisprudence as the servitude oneris 
ferendi, or any other; and, if natural, and not only technical, reasons are to be 
regarded, it is diflicult to conceive anything more needful for the comfort: oa life 
and enjoyment of house property than the unobstructed enjoyment of light. There 
is no actionable wrong done by opening new lights which overlook a neighbour's 
land; and to obstruct them, by building or erecting hoards on that land, when 
there is no other motive for doing so than to prevent them from ripening into an 
easement, is as seldom likely to be conveniently practicable as the obstruction of 
the vertical or lateral support of buildings by excavation or otherwise. But these 
have not been regarded as sufficient reasons why the right to lights should not be 
gained by an enjoyment and user for more than twenty years. 

From the view which I take of the nature of the right of support, that it is an 
easement, not purely negative, capable of being granted, and also capable of being 
interrupted, it seems to me to follow that it must be within s. 2 of the Prescription 
Act, 1832, unless that section is confined (as Erte, C.J., in Webb v. Bird (9) 
appears to have thought) to rights of way and rights of water. The opinion to 
that effect, expressed by that eminent judge, was not necessary for the decision 
of Webb v. Bird (9), nor can I perceive that any concurrence in it was expressed 
by Wits and Bytes, JJ., who agreed in the decision. The point then determined 
was that a claim to have free access for all the winds of heaven to the sails of a 
windmill was too large and indefinite in its nature to be acquired by use or to be 
capable of interruption, within the meaning of s. 2 of the Prescription Act. That 
determination I assume to have been correct. But I do not think it possible, 
without a degree of violence to the express terms of the Act for which neither its 
context nor its policy (as expressed in the preamble) affords any justification, to 
restrict the operation of the second section to ‘‘the two descriptions of easements 
therein specified—viz., the right to a way or watercourse.’’ The expressed policy 
of the Act is large and general; it is to prevent claims of prescription from being 
defeated by showing a commencement within time of legal memory. Why‘should 
not this extend to other easements besides ways and water-rights, and lights, which 
(by s. 3) are specially provided for, and exceptionally favoured? In terms, 8s. 2 
extends to every claim which could be 


‘lawfully made at the common law, by custom, prescription, or grant, to any: 
way or other easement, or to any watercourse, or the use of any water, to be 
enjoyed or derived upon, over or from any land or water.’’ 


The interjection of the words, ‘‘or other easement,’’ between Ways and water- 
courses may seem singular, but I cannot think that they ought, therefore, to be 
reduced to silence or arbitrarily limited. If any explanation of the place in which 
they occur is necessary, it may (I think) be found in the Separate mention, which 
follows, of ‘land’? and ‘“‘water.”’ Reddendo singula singulis, the words (as it 
Seems to me) may be read thus: “any way or other easement to be enjoyed or 
derived upon, Over, or from any land, or any watercourse, or use of water to be 
enjoyed or derived upon, over, or from any water.’’ So reading them they would 
include (unless there is something else in the statute to exclude it, and I find 
nothing) the easement of Support. I am not insensible to the probability that 
there may be some error in an opinion which seems to be opposed to that of all 
the learned judges in both the courts below, and of most of those by wheat our 
Lordships have been assisted on this occasion. They did not all advert to th 
Prescription Act, 1832, but, of those who did, Linpiey, J., was, I think, the ae 
one who expressed any doubt. The opinion of those learned judges may ossibly 
have been, in some degree, influenced by what was said by so distingueheye rie 
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A as Erte, ©.J., in Webb v. Bird (9), which was cited for this purpose by Lusx, J. 


qZo those who consider that the right of support was not an easement, or that it 
we of so purely neal a character as to be incapable of being granted, or of 

eing interrupted within the meaning of the statute, the conclusion that the statute 
did not apply to it would naturally follow. I have already stated my reasons for not 
assenting to those premises. The point may, probably, not now require decision; 
because the same practical conclusion may be reached by your Lordships (as it has 
been by all the learned judges, except Cocksurn, C.J., Metxor, J., and Brerr, L.J., 
by a different road. But, having regard to its possible importance in other cases, 
I have not thought it right to withhold the expression of the opinion which, after 
much consideration, I have myself formed upon it. 

Assuming the statute to apply, what would be its effect? Cocxgsurn, C.J., 
thought it would be nugatory. It is undoubtedly true that under s. 2 there is 
an important difference between a forty years’ and a twenty years’ user. Forty 
years’ user has the same effect which, under s. 3, twenty years’ user has as to light. 
It makes the right absolute and indefeasible, unless it is shown to have been 
enjoyed by consent or agreement in writing. But twenty years’ user under s. 2 
may be defeated ‘‘in any other way’’ in which it was previously—i.e., before 
Aug. 1, 1832 [the date of the passing of the Prescription Act]—‘‘liable to be 
defeated,’’ except that it can no longer be defeated or destroyed ‘‘by showing only 
that it was first enjoyed at any time prior to such period of twenty years.’’ The 
effect of this, as I understand it, is to apply the law of prescription, properly so 
called, to an easement enjoyed as of right for twenty years, subject to all defences 
to which a claim by prescription would previously have been open, except that of 
showing a commencement within time of legal memory. To allege that there was 
no evidence from which a grant could be presumed, or that there was evidence 
from which it ought to be inferred that there was, in fact, no grant, would not, 
as I understand the law, have been, before Aug. 1, 1832, a competent mode of 
defeating or destroying any claim to an easement by prescription, and no jury 
would have been directed to find a grant in any such case, when there was no 
proof of a commencement within time of legal memory. The section, therefore, 
assuming it to apply, would, in the present case, be sufficient to establish a title 
by prescription to the right claimed by the plaintiffs, unless it had been enjoyed 
vi, or clam, or precario. Of vi, or precario, there is here no question. 

Supposing, however, that s. 2 of the Prescription Act ought not to be held to 
apply to the easement of support, the same result would practically be reached 
by the doctrine that a grant, or some lawful title equivalent to it, ought to be 
presumed after twenty years’ user. As to this, I think it unnecessary to say 
more than that I agree with the view of the authorities taken by Lusu, J., by the 
majority of the judges in the Court of Appeal, and by all the learned judges who 
attended this House (unless Bowen, J., who preferred to rely upon the equitable 
doctrine of acquiescence, is an exception), in their answers to the first two ques- 
tions proposed. to them by your Lordships. 

Upon the other three questions proposed to the learned judges, which involve 
the doctrine of clam, as applied to the easement of support, there has been much 
difference of opinion; four of the learned judges being in the plaintiffs’ favour, and 
the other three thinking that the jury were not properly directed on that point. 
The inquiry on this part of the case is as to the nature and extent of the know- 
ledge or means of knowledge which a man ought to be shown to possess, against 
whom a right of support for another man’s building is claimed. He cannot resist 
or interrupt that of which he is wholly ignorant. But there are some things of 
which all men ought to be presumed to have knowledge, and among them, I think, 
is the fact that, according to the laws of nature, a building cannot stand without 
vertical or (ordinarily) without lateral support. When a new building is openly 
erected on one side of the dividing line between two properties, its general nature 
and character, its exterior and much of its interior structure, must be visible and 
ascertainable by the adjoining proprietor during the course of its erection. When, 
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as in the present case, the interior of a private dwelling-house is entirely altered, 
and a building of an entirely different character, such as a coach or carriage factory, 
with a large and massive brick pillar and chimney stack, is erected instead of _ 
the adjoining proprietor must have imputed to him knowledge that a new itp 
enlarged easement of support (whatever may be its extent) is going to be acquire 

against him, unless he interrupts or prevents it. The case is, in my opinion, 
substantially the same as if a new factory had been erected where no building stood 


before. 

Having this knowledge, it is, in my judgment, by no means necessary that he 
should have particular information as to those details of the internal structure of 
the building on which the amount or incidence of its weight may more or less 
depend. If he thought it material he might inquire into those particulars, and 
then, if information were improperly withheld from him, or if he received false or 
misleading information, or if anything could be shown to have been done secretly 
or surreptitiously, in order to keep material facts from his knowledge, the case 
would be different. But here there was no evidence from which a jury could have 
been entitled to infer any of these things. Everything was honestly and (as far 
as it could be) openly done, without any deception or concealment. The interior 
construction of the building was, indeed, such as to require lateral support beyond 
what might have been necessary if it had been otherwise constructed. But this 
must always be liable to happen whenever a building has to be adapted to a 
particular use. The knowledge that it may or may not happen is, in my opinion, 
enough, if the adjoining proprietor makes no inquiry. I think, therefore, that in 
this case the kind and degree of knowledge which the adjoining proprietor must 
necessarily have had was sufficient; that nothing was done clam, and that the 
evidence did not raise any question on this point which ought to have been sub- 
mitted to the jury. My opinion, therefore, upon the whole case is in favour of 
the respondents, the plaintiffs in the action, and against the appellants; and the 
motion which I have to make to your Lordships is that the judgment of the court 
below be affirmed, and the appeal dismissed with costs. 


LORD PENZANCE.—In dealing with the questions of law to which the present 
case gives rise, it is material to bear in mind that the exact proposition which the 
appellants call upon your Lordships to repudiate, or affirm, is to be found in the 
ruling at the trial given by the learned judge. It is in these words: 


“The authorities oblige me to hold, that when a building has stood for twenty 
years it has acquired a right to the Support of the adjacent land, and I do not 
think that it all depends upon whether the opposite or adjacent neighbour had 
notice, or not, of what was done, or what weight was put upon it, nor does it 
rest on the fact of there being an implied grant.. I think it has become 
absolute law, that when a building has stood for twenty years, supported by 
the adjacent soil, it has acquired a right to the support of the soil; and no one 
has a right to take all that soil without putting an equivalent to sustain the 


building. That is the ruling which I must lay down here, because that is 
upheld by many authorities.” 


Your Lordships have now to Say whether this view of the authorities is a correct 
one; and, with some reluctance, I feel constrained to say that, in my opinion, it is 
80. I say with some reluctance, not because I think that the support which the 
plaintiffs claim for their house is unreasonable, or inequitable, but because the 
circumstances under which the claim is held to arise, are, so far as I am able to 


oe incapable of giving rise to it in accordance with any known principle of 
aw. : 


house is built; but a claim that when the house has stood ‘‘for twenty years 


ight to the support 


A 


B 


-H.L.] PUBLIC WORKS COMRS. v. ANGUS (Lorp Penzance) 13 


of the soil’’; and this not by reason of any implied grant, and quite independently 

f whether ‘‘the opposite or adjacent neighbour had notice or not of what was done 
or what weight was put upon’’ the ground to which the lateral support was 
required. 

It is this sudden starting into existence of a right which did not exist the day 
before the twenty years expired, without reference to any presumption of acquies- 
cence by the neighbour (to which the lapse of that period of time without interrup- 
tion on his part might naturally give rise) which I find it impossible to reconcile 
with legal principles. I find myself, therefore, in entire accord with the opinion 
which Fry, J., has offered to the House;* and he has so fully and ably illustrated 
his views on the subject, which are also mine, that I have little to add. 

If this matter were res integra, I think it would not be inconsistent with legal 
principles to hold that where an owner of land has used his land for an ordinary 
and reasonable purpose, such as placing a house upon it, the owner of the adjacent 
soil could not be allowed so to deal with his own soil by excavation as to bring his 
neighbour’s house to the ground. It would be, I think, no unreasonable application 
of the principle ‘‘sic utere tuo ut alienum non ledas’’ to hold, that the owner of 
the adjacent soil, if desirous of excavating it, should take reasonable precautions 
by way of shoring, or otherwise, to prevent the excavation from disastrously affect- 
ing his neighbour. A burden would, no doubt, be thus cast on one man by the act 
of another done without his consent. But the advantages of such a rule would be 
reciprocal, and, regard being had to the practicability of shoring up during excava- 
tion, the restriction thus placed on excavation would not seriously impair the rights 
of ownership. 

But the matter is not res integra. It has been the subject of legal decisions, 
and those decisions leave it beyond doubt that such is not the law of England. On 
the contrary it is the law, I believe I may say without question, that at any time 
within twenty years after the house is built the owner of the adjacent soil may 
with perfect legality dig that soil away, and allow his neighbour’s house, if sup- 
ported by it, to fall in ruins to the ground. ‘This being so, and these being his legal 
rights (the rights incident to his ownership), it seems to me that these rights must 
remain to him, or those who come after him, for all time, unless he, or they, have 
done something by which these rights have been divested, restricted, or impaired. 
I find it impossible to conceive, within the application of any legal principles, that 
mere lapse of time can divest him or them of the rights they once had. Legal 
rights do not perish by lapse of time, but rather grow confirmed. What I mean 
to express is that the right to excavate the neighbouring soil not being impaired 
or restricted by the house being built, anything which afterwards impairs or re- 
stricts it must proceed from those who possess that right, and cannot come about, 
all things remaining unchanged, by the mere efilux of time. 

In all the cases in which lapse of time is held to stand in the way of the assertion 
of rights attaching to the ownership of property, it is not the lapse of time itself 
which so operates but the inferences which are reasonably drawn from the. con- 
tinuous existence of a given state of things during that period of time. These 
inferences are inferences of acquiescence or consent, and they are drawn from the 
fact that the person against whom the right is claimed has for a length of time 
failed to interrupt or prevent an enjoyment by his neighbour which he might have 
interrupted had he so pleased. In Chasemore v. Richards (10) the language held 
puts this beyond doubt. Wienrman, J., said that no presumption could be raised 
from non-interruption unless the person against whom the right is claimed might 
have prevented it, and Lorp WENSLEYDALE, in addressing your Lordships, distinctly 
relied upon the fact that the defendant was not able to prevent the enjoyment which 
after a lapse of years had been claimed as a right against him. In the more 
modern case of Sturges v. Bridgman (11) it was distinctly determined that no ease- 
ment could be created by lapse of time unless the defendant might have inter- 


* See Appendix, post p. 29. 
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rupted it. ‘‘Qui non prohibet quod prohibere potest assentire videtur’’ is the legal 
maxim upon which, in my opinion, all the cases of easements of whatever kind 


acquired by length of time substantially rest. 
The question, therefore, in each particular case must be: Could the defendant 


have interrupted the enjoyment in question? If these words are taken literally, all . 


cases are alike, and the question is no question at all. For an action for the dis- 
turbance of the enjoyment claimed involves the possibility of its being disturbed, 
and the fact that the defendant has at last interrupted the plaintiff's enjoyment 
(say of support to his house) which constitutes his cause of action, is a very simple 
proof, except under special circumstances, that the enjoyment was capable of in- 
terruption at an earlier period. The defendant’s power of interruption, therefore, 
in my opinion, means something very different from the mere physical possibility 
of interrupting. It involves knowledge that the necessity for support existed, 
and the possibility of withdrawing that support without the expenditure of so much 
labour or money, or the incurring of so much loss or damage, as a man could not 
reasonably be expected to incur. 

There is direct authority for this proposition to be found in Webb v. Bird (9) in 
which Wites, J., states the principle which is to be extracted from the previous 
cases, in the following language (10 C.B.N.S. at p. 285): 


‘In general a man cannot establish a right by lapse of time and acquiescence 
against his neighbour, unless he shows that the party against whom the right 
is acquired might have brought an action, or done some act, to put a stop to 
the claim, without an unreasonable waste of labour and expense.” 


Nor is any other view of this matter, as it seems to me, consistent with the terms 
in which a right to be gained by prescription or lapse of time is defined. A claim 
by prescription to a right of this character is said only to arise when a right, or 
benefit, enjoyed over a length of time has been enjoyed ‘‘nec vi, nec clam.’’ What 
is the meaning and bearing of these qualifications? or what place could they have 
in such a definition, unless they point to the fact that the benefit claimed after a 
lapse of years as a right is one, the existence of which the person against whom it is 
claimed had the means of knowing, and the enjoyment of which he had the power to 
stop? And of what importance are these matters, except that they lay the founda- 
tion, where the right or benefit has not been interfered with, for presuming that he 
who might have interfered with them, has granted or consented that they should 
be undisturbed in future? 

Continuous enjoyment without interruption is surely insisted upon as the basis of 
the right for some reason, and for what reason except that it is the evidence of 
assent? The physical power to interrupt, if accompanied, as I have above sug- 
gested, by a knowledge that the enjoyment of support existed, and by the means 
of exercising that power of interruption without extravagant and unreasonable loss 


concerned. 


For these reasons I am unable to su i i 
pport the conclusion that a right such as that 
here in question could be gained by the plaintiffs by anything in the shape of pre- 
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Scription or lost grant; but, if I am mistaken in this, I think it is clear that in the 

esent case the question should have been submitted to the jury whether the 
enjoyment of the support to the house was an “open’’ enjoyment at all. The house 
was built in an exceptional manner, and that which, seen from the outside, would 
appear to be nothing more than an ordinary chimney stack carrvine nothing but 
its own weight, was in truth a pier of brickwork, intended to cebcy! and in fact 
carrying, one end of an iron girder, upon which girder the whole upper floor of the 
house rested. If the plaintiffs’ right, therefore, was to be established by prescrip- 
tion, I think it inevitable that the matter should have been dealt with by the 
learned judge in the manner clearly described by Linpuey, J., in his answer to 
your Lordships’ fifth question.* And I daresay it would have been so dealt with 
if the learned judge had not considered the plaintiffs’ right to stand on a different 
ground altogether, and asserted it to be an absolute right acquired by twenty years’ 
enjoyment, quite independent of grant, acquiescence, or consent. In so doing he 
relied, he said, upon the existing authorities. I will not recapitulate them or 
criticise them individually, as they have been carefully reviewed by others. They 
constitute the existing law on the subject; and I think the learned judge has drawn 
what is upon the whole the correct inference from them, though they are by no 
means uniform, and although, for the reasons I have given, and for those more 
fully expanded in the opinion of Fry, J.,+_ I am unable to find a satisfactory legal 
ground upon which these authorities may be justified. I feel the less difficulty in 
acquiescing in them, inasmuch as they affirm a right to exist after twenty years, 
which, in my opinion, should have been held to exist as soon as the plaintiffs’ house 
was built. The learned judge’s direction at the trial was, therefore, in my opinion, 
correct, and this appeal should be dismissed with costs. If I have ventured to ques- 
tion the legal principles upon which the authorities which guided him are founded, 
I have only done so lest this case should be thought an authority for the establish- 
ment of other rights more or less similar to the right here in question. So far as 
my opinion goes this right, to the lateral support of the soil for an ancient house, 
stands upon the positive authority of a series of cases and a long acceptance in the 
courts of law, and the ratification of it by your Lordships ought not to be con- 
sidered as the adoption of principles which might have a wide application in analo- 
gous cases. 


* Linney, J.: What is proof of open enjoyment will appear from my answer to the next 
question. In answer to your Lordships’ fifth question, for the reasons stated, I am of opinion 
that the course taken by the learned judge at the trial in directing a verdict for the plaintiffs 
was not correct. He ought to have left the jury to decide the question of open enjoyment by 
the plaintiffs of the right they claimed. In order to make this question intelligible to a jury 
they should be told that they ought to consider that the plaintiffs had openly enjoyed all that 
support which any reasonably competent person, seeing the ground and the plaintiffs’ building 
(but knowing of its peculiarities), would infer that it required when used for the purposes for 
which it was apparently constructed and adapted ; but any support which in fact the building 
might require beyond this ought not to be considered as openly enjoyed, unless the necessity 
for such additional siypport was in fact known to the defendants or their predecessors in title. 
In the great majority of cases the existence and nature of the building will render it unneces- 
sary to investigate such a question as this; for it is only in cases of an unusual character that 
a building requires more support than any competent person seeing it would suppose. But, 
in my opinion, the plaintiffs’ building in this case was so peculiarly constructed as to render 
it quite possible for the defendants to prove, first, that the plaintiffs had enjoyed more 
support that any one would infer from the nature and character of their building; and, 
secondly, that the building fell by reason of the withdrawal of such extra support, which, 
although enjoyed in fact, had not been enjoyed openly or to the knowledge of the defendants 
or their predecessors in title. If the defendants had succeeded in proving these points they 
would in my judgment have been entitled to a verdict; and it is because they had no oppor- 
tunity of giving such proof that I think there ought to be a new trial. A direction to the 
jury to the effect above mentioned would not only be in accordance with law as I understand 
it, but would also, I think, be free from practical difficulties or objections ; for it comes to this, 
that speaking generally, and excluding cases of settled estates and other anomalous cases, 
the owner of a house which has existed for twenty years is entitled to such support as any one 
acquainted with building can see the house requires, but not to more unless he can show actual 


notice of enjoyment of more. 
+ See Appendix, post p. 29. 
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LORD BLACKBURN.—The first of the defences raised by the pleadings is a A 


denial that the plaintiffs were entitled to have their buildings supported by the 
land adjacent thereto. It is on this defence that the most difficult questions arise, 


and I shall consider it first. 


It is, I think, conclusively settled by the decision in this House in Backhouse 


v. Bonomi (4) that the owner of land has a right to support from the adjoining 
soil; not a right to have the adjoining soil remain in its natural state (which right, 
if it existed, would be infringed as soon as any excavation was made in it), but a 
right to have the benefit of support, which is infringed as soon as, and not till, 
damage is sustained in consequence of the withdrawal of that support. 

This right is, I think more properly described as a right of property, which the 
owner of the adjoining land is bound to respect, than as an easement, or a servitude 
ne facias, putting a restriction on the mode in which the neighbour is to use his 
land, but whether it is to be called by one name or the other is, I think, more a 
question as to words than as to things. And this is a right which, in the case of 
land, is given as of common right; it is not necessary either in pleading to allege, 
or in evidence to prove, any special origin for it; the burden, both in pleading and 
in proof, is on those who deny its existence in the particular case. No doubt the 
right is suspended, or, rather perhaps, cannot be infringed, while the adjoining 
properties are in the hands of the same owner. He may dig pits on his own land, 
and suffer his own adjoining land to fall into those pits just as he pleases. When 
he severs the ownership and conveys a part of the land to another, he gives the 
person to whom it is conveyed (unless the contrary is expressed) not a right to com- 
plain of what has been already done, but a right to have the support in future. It 
is, I think, now settled that the conveyance may be on such terms as to prevent any 
such right arising: see Rowbotham v. Wilson (3); Smith v. Darby (12); Eadon v. 
Jeffcock (13); Aspden v. Seddon (14). But the burden both of pleading and prov- 
ing such a case lies on those setting it up. And I think that the decision of this 
House in Backhouse v. Bonomi (4) also conclusively settles that, though the right 
of support to a building is not of common right and must be acquired, yet, when 
it is acquired, the right of the owner of the building to support for it is precisely 
the same as that of the owner of land to support for it. Both Lorp Cranworra and 
Lorp WenstryDALEe say that this right also is more properly to be called a right of 
property to be respected by the owner of the adjoining land than a negative ease- 
ment or servitude ne facias. Lorp WENSLEYDALE could not mean to say that the 
right of support to a house was of common right, and so overrule several authorities, 
including Gayford v. Nicholls (15), where he himself had delivered judgment. 

In the case now before your Lordships, nothing was proved which could have 
given rise to this right unless it arose from enjoyment in the manner and subject 
to the conditions and for the time required by law to give a title by prescription. 


uy do not understand Cocxsurn, ©.J., to doubt that such a right as that now in 
question might be acquired, according to English law, where the building had 
stood from time immemorial, by enjoyment open and peaceable from time im- 
memorial. It was questioned on the argument at the Bar of this House whether 
a right of support for a building could be acquired by any length of enjoyment, even 
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from time immemorial, and I shall consider that later. But the Lord Chief Justice, 
i think, denied that this right could be acquired by enjoyment for a less time 
than time immemorial. He said that such enjoyment might give rise to a presump- 
tion that there was originally a grant, or at least an assent in point of fact to the 
enjoyment, but said that when it was proved, or what comes to the same thine 
admitted, that the assent of the defendants’ predecessors was not asked for a 
obtained by grant or in any other way, the presumption was at an end. This is 
expressed in terms confined to this particular right, but I think his position is 
general, and applies to every easement, unless it is claimed under the Prescription 
Act, 1832. This requires examination. 

The English common law is stated by Lorp Coxr (Co. Lit. 113b, 1l4a). He 
Says, to make prescription, two things are incidents inseparable, possession or 


usage, and time. Possession must be long, continual, and peaceable. As to 


“‘long,’’ Lorp Coxe says: ‘‘It is the time given by law, which in England is the 
time whereof there is no memory of man to the contrary.”” But though living 
memory might not be to the contrary, yet if written evidence showed that the 
possession had a beginning, it was defeated. By what Cocxsurn, C.J., seems to 
think a judicial usurpation of legislative power, the time of legal memory was fixed 
to be the same as the limitation of real actions by the Statute of Westminster 
(1275), viz., the time of Richard I, 1189. This, when first introduced, gave a pre- 
scription of about eighty-six years, but being a fixed date, it became longer and 
longer, and already when Lirrieron wrote, in the reign of Edward IV, he observes 
on the inconvenience felt, because the time of limitation of a writ of right is of so 
long time past. 

This inconvenience must have been particularly felt with regard to any rights 
attached to buildings. For though a few buildings which existed in 1189 still exist, 
and there are some old cities and towns (not of very great extent) which then 
existed, and in which it is possible that the ancient buildings have been from time 
to time repaired without altering their structure, yet far the greater part of the 
buildings in England stand on land which can be shown to have been first built 
upon at a much later date. 

In Bedle v. Beard and Wingfield (16), in 1607, it was held that, though it was 
proved that there was a time within legal memory when the right claimed had not 
existed, and, consequently, the right could not have its origin in prescription, long 
possession was a sufficient ground for presuming what was necessary to make that 
possession lawful, and, consequently, in that case, where there had been posses- 
sion for 303 years, for presuming a grant from the Crown, though none was shown. 


Lorp Coke said: 


“This was resolved by Lorp Extesmere, with the principal judges, and on con- 
sideration of precedents.”’ 


So that the doctrine was not then introduced for the first time. But the length of 
time necessary to give rise to such a prescription was left indefinite, and though 
I think no one, in that case, could have really believed that there actually had 
been a grant from the Crown which was lost, that is not said, and it may have been 
thought that long user was evidence by which the fact might be proved, but that 
it should not be found unless believed. The modern doctrine that a jury ought 
to be directed that if they believed that there had been what was equivalent to 
adverse possession as of right for more than twenty years, they ought to presume 
that it originated lawfully, that is, in most cases, by a grant, must certainly have 
been introduced after the passing of the Limitation Act, 1623, and as the earliest 
reported decision is that of Lewis v. Price (17), in 1761, the doctrine is probably 
not much more than a century old. I quite agree with what is said by CockBurn, 
C.J. (2 Q.B.D. at p. 105), that where the evidence proved an adverse enjoyment 
as of right for twenty years, or little more, and nothing else, no one had the 
faintest belief that any grant had ever existed, and the presumption was known 
to be a mere fiction.” He thinks that thus to shorten the period of prescription 
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without the authority of the legislature was a great judicial usurpation. Perhaps 
it was. The same thing may be said of all legal fictions, and was often said (with, 
I think, more reason) of recoveries. But I take it that when a long series of cases 
have settled the law, it would produce intolerable confusion if it were to be reversed 


because the mode in which it was introduced was not approved of: even where it 


was originally a blunder, and inconvenient, communis error facit jus. But to 
refuse to administer a long-established law because it was based on a fiction of law, 
admitted to be for a purpose and producing a result very beneficial, is, as it seems 
to me, at least as great a usurpation of what is properly the function of the legis- 
lature as it was at first to introduce that fiction. 

It is difficult to reconcile all the dicta and decisions on the subject.. There is 
language used in Darwin v. Upton (18), as to the difference between an absolute 
bar and a presumptive bar which I have never been able to understand. I quite 
agree that where the evidence is such as to leave it a question whether the enjoy- 
ment has been such—open, peaceable, and continual—as to raise a presumption of 
the right, the jury must be asked to find as a fact whether the enjoyment was of 
that kind; but Cocxsurn, C.J., seems (8 Q.B.D. at p. 107) to understand Darwin 
v. Upton (18) as amounting to this, that the jury should be told that, if the enjoy- 
ment has been such as to raise a presumption of a right, they may find a grant 
whether they believe in its existence or not, but that, if they choose to be scrupu- 
lous, they need not so find. I cannot believe that the judges meant that, and, if 
they did, I think the subsequent cases are inconsistent with that ruling. I would 
more particularly rely on what is said by Baytey, J., in Cross v. Lewis (19). The 
judges never altered the form of pleading, and it was still necessary for a defendant 
setting up a right as a defence, to plead it with particularity : see Hendy v. Stephen- 
son (20), 

In Campbell v. Wilson (21) the defendant pleaded, first, a way by prescription, 
which was traversed; and, secondly, that Bryan Grey was seised in fee of the locus 
in quo, and that Joseph Wilson (under whom the defendant made title by devise) 
was at the same time seised in fee of an adjoining moss dale, and that by deed, lost 
by time and accident, Bryan Grey granted a right of way over the locus in quo to 
Joseph Wilson and his heirs. The replication traversed the grant. At the trial in 
1803, before CHamprr, J., it appeared that in 1778, by an award made under an 
Inclosure Act, all ways not set out in the award were extinguished. And this way 
was not set out in the award. This put an end to the plea of prescription, and it 
would also have put an end to the second plea, unless the alleged grant by Bryan 
Grey was made subsequent to the award, that is, within twenty-five years next 
before the trial, and, of course, within less than that time before the plea was 
pleaded, in which it was alleged that the deed was lost by time and accident. But 
evidence was given that there had been, for more than twenty years, an adverse 
enjoyment of the right of way. If the issue joined was to be understood in its 
literal and natural sense, it could hardly have been Suggested that this was evidence 
to justify the judge in leaving it to the jury whether, in fact, in the short interval 
between the making of the award and the commencement of the twenty years’ 
enjoyment, not more than two or at most four years, there actually had been a 
grant since lost. But so to construe the issue would have made the question 
es there was a right to depend on the accident whether the right was set 
rear “ fate i eee of an obstruction to it, or a defendant justifying 
ses yap tech ee ‘» Who was a very learned pleader, does not seem to have 
Hi ot of the meaning of the issue. He never said one word to the 
Jury as to the reality of the grant, but left it to them to presume it, if satisfied that 


twenty years before the action. 


ment which would give rise to the presumpti i 
ption that the defendant acted b 
And in Penwarden vy. Ching (22), where issue was taken on a s.. 
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espass in defence of an ancient window, and on the trial in 1829 it was proved 


fore Trxpat, C.J., that the window was first erected in 1807, that learned judge 
said that 


“the question is not whether the window is what is strictly called ancient, 
but whether it is such as the law, in indulgence to rights, has in modern times 
so called, and to which the defendant has a right, for this is the substance of 
the plea.’’ 


The verdict was for the plaintiff, so that this ruling could not be reviewed, but it 
was the ruling of a judge who was a very learned pleader. 

In both these cases, and in many more, if the question had been whether there 
really in fact had been a grant or really in fact the window was ancient, there 
could have been no possible question. It was, no doubt, desirable that such arti- 
ficial doctrines should be dispensed with. The Prescription Act, 1832, so far as it 
went, made that a direct bar which was before only a bar by the intervention of 
a jury and the use of an artificial fiction of law. But it did not abolish the old 
doctrine; if it had, old rights even from time immemorial would have been put 
an end to by unity of occupation for the space of a year. But this was not done: 
see Aynsley v. Glover (23). I think the law, as far as regards this subject, is the 
same as it was before that Act was passed. Neither can I agree with what seems 
thrown out by Lusu, J., rather as a makeweight than as a substantial ground of 
decision, that the more recent Real Property Limitation Act, 1833, which put an 
end to the doctrine of adverse possession, has made any difference in the law. This 
view of the matter renders it unnecessary to decide anything as to the construction 
of the Prescription Act, 1832, and I wish to say nothing that may prejudice the 
decision of that question if hereafter it becomes material. 

I scarcely think that, if this had been the only point argued at your Lordships’ 
Bar on the first occasion it would have been thought of sufficient difficulty to ask 
the opinions of the learned judges. But it is satisfactory to find that they all 
agree that a building, which has de facto enjoyed (under the circumstances and 
conditions required by the law of prescription) support for more than twenty years, 
has the same right as an ancient house would have had. 

I am glad that the recent alterations in the law have obviated the necessity of 
putting such very artificial constructions on issues as I have mentioned. But I 
am not able to agree with Bowen, J., in thinking that the alterations in the modes 
of procedure and the fusion of law and equity have made any alteration in the 
substance of the law. I quite agree with him in thinking that circumstances 
might, and often did, give rise to an equity to protect a house which would not 
have given rise to a legal claim to maintain an action at law. But those circum- 
stances must always have existed in fact, and generally there must have been 
notice of them. I cannot think the alterations in procedure have altered the law. 

On the first argument at the Bar of this House in November, 1879, when the 
Lords present were the then Lord Chancellor (Ear Carrns), Lorp Penzance, and 
myself, a very able argument was addressed to this House by the then Attorney- 
General [Sir Joun Horxer], and the present Solicitor-General [Srr Farrer 
Herscnett], and at the close of it the Lord Chancellor summarised the argument, 
and asked if this was a correct statement of their proposition : 


“Tn order to gain for the owner of land, by enjoyment, a title to some advantage 
from or upon his neighbour’s adjacent close, greater than would naturally 
belong to him, the advantage must be one the enjoyment of which is or ought 
to be known to the neighbour, and could, without destruction or serious Injury 


to his own close, be interrupted by him.’ 


This was accepted by the Attorney-General as truly representing the argument. 
As the Prescription Act, 1832, was couched in terms which, as it has been held, 
prevented its applying to this case, it might be necessary in considering this pro- 
position to decide questions of great importance, which had never yet been finally 
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decided, and, therefore, it was deemed prey ss, to have the assistance of the 
. judges, and a further argument was ordered. ) 

sure he think anything was Faia at the second argument that was not prep 
in the summary of the first argument which I have above quoted. It was admitte 
that if the proposition was correct, no lapse of time, not even from time im- 
memorial, could give a right of support to a building, such as to oblige the owners 
of adjoining land to respect it, and that the same would have been before the 
Prescription Act, 1832, and still was in cases not within its provisions, the law as 
to the acquisition by enjoyment of the right to require the neighbours to respect 
the access of light and air to a window, unless it made a difference that the enjoy- 
ment in this latter case could be easily interrupted. Reference was made to cases 
which were said to be analogous, such as that of keeping land undrained, so as to 
act as a reservoir for springs: Chasemore v. Richards (10); or that of claiming 
to have uninterrupted the access for the wind to a windmill: Webb v. Bird (9); 
and it was said that the principle on which those cases were decided was one 
which showed that there was no right of support acquired by the common law 
prescription for a building, though it had stood for time immemorial, and, if that 
was so, there could be none by the prescription for a shorter period created by the 
modern decisions; for I agree with Bramwett, L.J., where, in Bryant v. Lefever 
(24), he says that what he calls the expedient, introduced by these decisions, is 
ancillary to the doctrine of prescription at common law, and applicable in cases 
where something prevents the operation of the common law prescription from 
time immemorial, and is, therefore, only applicable where the right claimed is 
such as, if immemorial, might have been the subject of prescription. 

During the very considerable interval that elapsed between the first argument 
in November, 1879, and the time when the opinions of the learned judges were 
delivered, Mar. 15, 1881, I have at intervals bestowed consideration on this pro- 
position, and though I refrained from finally coming to a decision till I had the 
advantage of considering their opinions, I was strongly impressed with the con- 
viction that such a right as is here claimed, was, according to the established law 
of England, one which might be acquired by prescription. And I find that all the 
judges agree in that result, though not entirely for the same reasons, and I am not 
sure that any of them would have quite assented to the train of reasoning which 
has led me to that same result. 

On a minor point—whether there should be a new trial because the judge at the 
trial left no question to the jury when, as it was said, there was or might have 
been evidence produced which would raise a question of fact which might have been 
a defence—the learned judges are divided in opinion; Liyptey, Lopes, and Bowen, 
JJ., agreeing with the majority of the Court of Appeal that there should be a new 
trial, and Pottock, B., Fre, Manisty, and Fry, JJ., thinking that there should 
not. It is not necessary to choose between the divers reasons which led them 
to the same result on the first point. It may be necessary to do so on this minor 
point, where their reasons led to different results. I have come to the conclusion 
that there should not be a new trial. I will State the reasoning which has led me 
to these conclusions. 

T cannot agree that the only principle on which enjoyment could give the owner 
of property a prescriptive right over a neighbour's land exceeding what would, of 
common right, belong to the owner of that property, was acquiescence on the part 
of the neighbour. Nor even that it is the chief principle. In general such en- 
larged rights are of such a nature that those over whose property they are enjoyed 
could in the beginning have stopped them; and a failure to stop them is evidence 
of acquiescence, and may afford a ground for finding that there was an actual 
assent, but that is, in many if not in all eases, a fiction. There is seldom a real 
assent. But no doubt a failure to interrupt, when there is power to do so, may well 
be called laches, and it seems far less hard to say that for the public good and for 
the quieting of titles enjoyment for a prescribed time shall bar the true owner 
when the true owner has been guilty of laches, than to say that for the publie 
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. the true owner shall lose his rights, if he has not exercised them during the 
escribed period, whether there has been laches or not; but there is not hicks 
hardship. Presumably such rights if not exercised are not of much value, and 
though sometimes they are ‘‘ad ea que frequentius accidunt jura adaptantur.”’ 
This ground of acquiescence or laches is often spoken of as if it were the only 
ground on which prescription was or could be founded. But I think the weight of 
authority, both in this country and in other systems of jurisprudence, shows that 
the principle on which prescription is founded is more extensive. 

Prescription is not one of those laws which are derived from natural justice. 
Lorp Sram, in his Inst1trutio0ns, treating of the law of Scotland, in the old customs 
of which country he tells us prescription had no place (book 2, tit. 2, s. 9), says, I 
think truly: 


“Prescription, although it be by positive law, founded upon utility more than 
upon equity, the introduction whereof the Romans ascribed to themselves, yet 
hath it been since received by most nations, but not so as to be counted 
amongst the laws of nations, because it is not the same, but different in diverse 
nations as to the matter, manner, and time of it.”’ 


It was called by the old Roman lawyers usucapio, which is defined (Dig. lib. 41, 
tit. 3, De usurpationibus et usucapionibus, art. 3) to be ‘‘adjectio dominii per 
continuationem possessionis temporis lege definiti.’’ In the same book and title, 
art. 1, the reason is given: 


“Bono publico usucapio introducta est ne scilicet quarundam rerum diu et 
fere semper incerta dominia essent, quum sufficeret dominis ad inquirendas 
res suas statuti temporis spatium.”’ 


This is precisely the object with which modern statutes of limitations are estab- 
lished, and it would be baffled if there was to be a further inquiry whether there 
had been acquiescence on the part of the true owner. It is both fair and expedient 
that there should be provisions to enlarge the time when the true owners are under 
disabilities or for any other reason are not to be considered guilty of laches in not 
using their right within the specified period, and such provisions there were in the 
Roman law, and commonly are in modern statutes of limitations, but I take it that 
these are positive laws, founded on expedience, and varying in different countries 
and at different times. 

The minor question whether there should be a new trial, in my mind, depends 
on the question what positive laws have been adopted by the English courts. To 
return to the Roman law, usucapio, it will be noticed, was confined to the 
dominium, nearly equivalent to the modern phrase of the legal estate. It was 
enunciated in the laws of the Twelve Tables, in terms brief, to the extent of being 
obscure, and simple to the extent of being rude—‘‘Usus auctoritas fundi biennium, 
eeterarum omnium’ annuus est usus.’’ This for centuries, down to the time of 
Justinian, continued to be the law, as far as regarded the dominium, within the 
old territory of the republic, but side by side with it, the Pretors patna uonite) 5. 
their edicts, a jus pretorium, nearly equivalent to the modern phrase of equity, 
which practically superseded the old law, and in the provinces was the only law. 
No one who has ever looked at the Dicesr will complain of this Pretorian law as 
brief; nor will anyone who has read any portion of it fail to admire the skill with 
which legal principles are worked out. Some of the edicts of the peas ans so 
obviously just and expedient, and are so tersely expressed, that rae ai on 
generally adopted, and are quoted as legal maxims by those who often do not know 


whence they came. Two edicts were restitutory : ‘“Preetor ait, Quod vi au oe 
factum est qua de re agitur id cum experiendi potestas est, restituas ( ih 
lib. 43, tit. 24, art. 1). This relieved the true owner from the ap pi whic 
transferred the dominium in consequence of a possession of two years if the posses- 


gion was not peaceable, or not open. 
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‘Ait Pretor, Quod precario ab illo habes aut dolo malo fecisti ut desineres neene 
qua de re agitur, id illi restituas’’ (Dicesr, lib. 48, tit. 26, art. 2), This relieve 
him from the effect of a possession of two years if it was not adverse, or if it was 
fraudulent. By a prohibitory edict, ‘‘Uti possidetis”’ (DicEst lib. 43, tit. 17), the 
Pretor forbad any one to disturb, by force, any possession which had been obtained 
‘nee vi, nee clam, nec precario.’”’ And on the basis principally, but not exclu- 
sively, of those three edicts, the Pretors established what was called the pre- 
seriptio longi temporis.’’ J will read what Poruier says in his treatise De la 
Prescription, Article Préliminaire, Article 3.’’ I quote from the eighth volume of 
Poruier’s works by M. Durty, p. 890: 

‘“‘Suivant ce droit du préteur le possesseur de bonne foi, qui avait eu une pos- 
session paisible et non interrompue, soit d’un droit incorporel, soit d’un 
héritage qui n’était pas du nombre de ceux qui étaient res mancipi, pendant le 
temps de dix ans inter presentes et de vingt ans inter absentes, acquérait 
apres l’aceomplissement du temps de sa possession, non le domaine de la chose, 
mais une prescription ou fin de non recevoir, & l’effet d’exclure la demande en 
revendication du propriétaire de la chose, qui n’aurait été intentée qu’aprés 
l’accomplissement de ce temps. Depuis, on avait aussi accordé une action 
utile & ce possesseur pour revendiquer la chose, lorsqu'il en avait perdu la pos- 
session aprés l’accomplissement du temps de la prescription.” 


Thus the Preetors, while professing to leave the Law of the Tables in force, at least 
within the old territory of the Republic, practically deprived it of all force. 
Justinian by two laws (Copex, lib. 7, tit. 25), ‘‘De nudo jure Quiritium tollendo,”’ 
and tit. 31, ‘‘De usucapione transformanda,’’ changed all this. The two laws are 
couched in terms that show that those who framed them had very little respect for 
antiquity, and were intolerant of legal fictions. Jusrrntan, says Poruter, by these 
enactments has changed the prescription of ten and twenty years into a true 
““‘usucapio,’’ for they have caused the ‘‘dominium” to pass to the possessor of the 
heritage, or the incorporeal right of which he has had during that time a possession 
or quasi-possession peaceable and not interrupted. 

The name of prescription has, however, survived the thing. And in the numerous 
provinces into which France was before the Revolution divided, many of which 
were governed by their own customs, the laws of prescription varied. Domar in 


A 


his treatise on the Crvr, Law (I quote from the translation by Doctor SrraHaN), ~ 


book 3, title 7, s. 4, Says: 


“It is not necessary to consider the motives of these different dispositions of 
the Roman law, nor the reasons why they are not observed in many of the 
customs. Every usage hath its views, and considers in the opposite usages 
their inconveniences. And it sufficeth to remark here what is common to all 
these different dispositions of the Roman law, and of the customs as to what 
concerns the times of prescriptions. Which consists in two views; one, to 
leave to the owners of things, and to those who pretend to any rights, a certain 
time to recover them; and the other to give peace and quiet to those whom 
others would disturb in their possessions or in their rights after the said time 
is expired.”’ 

Those who framed the Copr Narorton had to make one law for all France. 
To facilitate their task they divided servitudes into classes, those that were con- 
tinuous and those that were discontinuous, and those that were apparent and non- 
apparent (Cope Crvm, Arts. 688, 689). Those divisions, and the definitions, were 
as far as I can discover, perfectly new, for, though the difference between the things 
must always have existed, I cannot find any trace of the distinction having been 
taken in the old French law, and it certainly is not to be found in any English law 
authority before Gate on Easements in 1839. On this division their legislation was 
founded. The first Projet of the Copr allowed continuous servitudes whether 
apparent or not, and discontinuous servitudes, if apparent, to be gained be title or 
by possession for thirty years. The Cong Civm as it was finally adopted by art. 


G 


\ 690, allows servitudes, if continuous and a 
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pparent, to be acquired by title or by 
ossession for thirty years, and by art. 691 enacts that continuous servitudes not 
apparent and servitudes, if discontinuous, whether apparent or not, can only in 
future be established by titles, but saves vested rights already acquired. The 
authors of Lex Panpecres Frangatsss (Paris, 1804), on whose authority I state this, 
say (vol. v., p. 488) that this great change from the principle of the Projet was 
made without any publication of the discussions concerning it, or of the reasons 
that led to it. And they state more openly than I should have expected in a book 
published in Paris in 1804, that in their opinion it was not an improvement. It 
certainly has never been received in English law. 

I think that what I have above stated is quite enough to confirm Lorp Sraie’s 
position that the laws of different countries relating to prescription are positive 
laws differing in matter, manner, and time in different countries. I think that, 
though the English law as to prescription was, beyond controversy, greatly derived 
from the Roman law, the very words of which are often quoted in the earliest 
English authorities, yet, to borrow the idea expressed by Domar in the passage 
I have above cited, every system of law is founded on its own ideas of expediency, 
and that we must look to the English decisions to see what principles have been 
adopted in it, as upon the balance of inconvenience and convenience expedient, and 
what have in it been rejected as on the balance inexpedient. 

It cannot be disputed that from the earliest times the owner of adjoining land 
was bound to respect the access of light and air acquired by enjoyment of an ancient 
window. The immemorial custom of London to build upon an ancient foundation, 
though thereby an ancient window was obstructed, which was pleaded and held to 
be a good custom in Hughes v. Keme (25), in 1613, proves the great antiquity of this 
law. But as far as I find, the first mention of it in a reported case is Bowry and 
Pope’s Case (26). I will read the whole of it, for, though the point actually decided 
was only that a window first erected in the reign of Queen Mary, that is, after 
1553, and not later than 1558, had not acquired in 1587 the status of an ancient 
window, I think the opinion of the court on points not actually decided is important. 


‘‘Bowry brought an action upon the case against Pope, and declared that in the 
time of Edward VI, the Dean and Chapter of Westminster leased two houses in 
St. Martin's, in London, to Mason for sixty years. The which Mason leased 
one of the said houses to one A, and covenanted by the indenture of lease with 
the said A, that it should be lawful for the said A, his executors and assigns, to 
make a window in the shop of the house so to him assigned, and afterwards in 
the time of Queen Mary a window was made accordingly where no window was 
there before. And afterwards A assigned the said house to the plaintiff. And 
now Pope, having a house adjoining, had erected a new building super solum 
ipsius Pope ex opposito the said new window, so as the new window is thereby 
stopped. The defendant pleaded not guilty, and it was found for the plaintiff. 
And it was moved for the defendant in arrest of judgment that here upon the 
declaration appeareth no cause of action, for the window, in the stopping of 
which the wrong is assigned, appears upon the plaintiff's own showing to be of 
late erected scilicet in the time of Queen Mary. The stopping of which by any 
act upon my own land was held lawful and justifiable by the whole court. But 
if it were an ancient window time out of memory, &c., there the light or benefit 
of it ought not to be impaired by any act whatsoever, and such was the opinion 
of the whole court. But if the case had been that the house and soil upon 
which Pope had erected the said building had been under the estate of Mason, 
who covenanted as above said, then Pope could not have justified the nuisance, 
which was granted by the whole court.’’ 


It is for this last opinion that I cite the case. The Court of Common oth do 
not seem to have felt the difficulty which pressed so strongly on ei petri f in 
Moore v. Rawson (6), and which leads Fry, J., in ais very able im ontat x wae 
that this right does not lie in grant [post p. 29]. They seem to have had no doub 
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that the express covenant operated as a grant of the window, and that neither 
Mason nor any who held under his estate, could derogate from that grant by stop- 
ping the benefit of the window. ; - 
In Trinity, 29 Eliz. [1587], about nine months later, the Queen’s Bench, in 
Bland v. Moseley (27), decided the second point resolved by the Common Pleas the 
same way, and they also seem to have agreed with the third resolution. The 
reasons, as reported by Lorp Coke, are: 
“It may be that, before time of memory, the owner of the said piece of land 
has granted to the owner of the said house to have the said windows without 
any stopping of them, and so the prescription may have a lawful beginning ; 
and Wray, C.J., then said that for stopping as well of the wholesome air as of 
light, an action lies, and damages shall be recovered for them, for both are 
necessary, for it is said et vescitur aura wetherea, and the said words horrida 
tenebritate are significant, and imply the benefit of the light. But he said that 
for prospect, which is a matter only of delight and not of necessity, no action 
lies for stopping thereof, and yet it is a great commendation of a house if it 
has a long and large prospect, unde dicitur, laudaturque domus longos que 
prospicit agros. But the law does not give an action for such things of delight.”’ 


It will be noticed that not a word is said about the possibility of obstructing the 
light; and, indeed, it seems to me clear that no one could ever have thought of 
stopping his neighbour’s lights by hoardings until it was established that uninter- 
rupted enjoyment for a period short of time immemorial would give a right. 
Then some ingenious lawyer thought of that easy mode of preventing the acquisition 
of a right in a window not yet privileged. The distinction between a right to light 
and a right of prospect, on the ground that one is matter of necessity and the other 
of delight, is, to my mind, more quaint than satisfactory. A much better reason 
is given by Lorp Harpwicke in A.-G. v. Doughty (28), where he observes that if 
that was the case there could be no great towns. I think this decision, that a right 
of prospect is not acquired by prescription, shows that, while on the balance of 
convenience and inconvenience, it was held expedient that the right to light, which 
could only impose a burden upon land very near the house, should be protected 
when it had been long enjoyed, on the same ground it was held expedient that the 
right of prospect, which would impose a burden on a very large and indefinite area, 
should not be allowed to be created, except by actual agreement. This seems to 
me the real ground on which Webb v. Bird (9) and Chasemore v. Richards (10) are 
to be supported. The rights there claimed were analogous to prospect in this, that 
they were vague and undefined, and very extensive. Whether that is or is not the 
reason for the distinction, the law has always, since Bland v. Moseley (27), been 
that there is a distinction—that the right of a window to have light and air is 
acquired by prescription, and that a right to have a prospect can only be acquired 
by actual agreement. : 

Shury v. Pigott (29), was decided in 1625. It seems to have excited a good deal 
of attention, and many things collaterally to have been discussed which were not 
necessary for the decision. The actual point decided in Shury v. Pigott (29) was, 
acta petite — re nothing was said), an implied grant that 
el ae y or any set C eal under him should use their lands so as 
ere “a wits a operty a ables of what was necessary for its enjoyment, in that 

Qniartificia Supply of water, a principle which, in the case of a house, would 
certainly include support. 
re Palmer v. Fleshees (30) the first point ruled by Twyspen and Wynpnam, JJ., 

“if I, being seised of land, lease forty feet to A, to erect a house upon it, and 

other forty feet to B to erect a house on it, and one of them builds a hea 

+ ee. pa bieaiies peeing ret by which the wall of the first house 

s Share , he Rieti igus 5 so they said it had been adjudged 
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to them it seemed that the law was otherwise if it had been an ancient wall or 
house which fell by this digging.”’ 


The reference to Shury v. Pigott (29) shows that in this place ‘‘ancient’’ means 
existing before the conveyance of the land.’’ The point actually decided was as 
to light, and the ratio decidendi is thus stated in the report in 1 Leyryz, 122. 


“It was resolved that, although it be a new messuage, yet no person who 
claims the land by purchase under the builder [vendor] can obstruct the 
lights any more than the builder himself could, who cannot derogate from his 
own grant, by Twyspen and Wixpuam, JJ., Hype being absent and Krtyncr 
doubting. For the lights are a necessary and essential part of the house. And 
Ketynce said, Suppose the land had been sold first and the house after, the 
vendee of the land might stop the lights. Twyspen, to the contrary, said, 
Whether the land be sold first or afterwards, the vendee of the land cannot stop 
the lights in the hands of the vendor or his assigns. But all agreed that a 
stranger having lands adjoining to a messuage newly crected, may stop the 
lights, for the building of any mam on his lands cannot hinder his neighbour 
from doing what he will with his own lands; otherwise if the messuage be 
ancient, so that he has gained a right in the lights by prescription.” 


I say nothing as to the questions whether there is an implied reservation where the 
lands are parted with, as well as an implied grant where the house is parted with; 
or whether, when the land is sold before the house is erected on it, but on the terms 
that a house is to be built, the purchaser is driven to have recourse to equity to 
protect his subsequently built house, as neither of these questions is raised by the 
facts in the present case. But I think it is now established law that one who 
conveys a house does, by implication and without express words, grant to the ven- 
dee all that is necessary and essential for the enjoyment of the house, and that 
neither he, nor any who claim under him, can derogate from his grant by using 
his land so as to injure what is necessary and essential to the house. And I think 
that the right of support from the adjoining soil is necessary and essential for the 
enjoyment of the house. 

If the motive for introducing prescription is that given in the Diaesr, lib. 41, tit. 
3, art. 1, quoted before, I think it irresistibly follows that the owner of a house 
who has enjoyed the house with a de facto support for the period and under the 
conditions prescribed by law, ought to be protected in the enjoyment of that 
support, and should not be deprived of it by showing that it was not originally 
given to him. And I think that the decisions ending in Backhouse v. Bonomi (4), 
decide that he should not be deprived of it. Fry, J., thinks those decisions are 
contrary to principle, but too strong to be departed from [post p. 29]. I have 
come to the conclusion, for the reasons I have given, that they are founded on 
principle. 

But it still remains to inquire whether any of the doctrines established by the 
English law, which on the ground of expediency prevent the acquisition of a right 
by enjoyment, would apply. In Backhouse v. Bonomi (4) the workings which did 
the mischief were at a considerable distance from the plaintiff's house, and would 
not have done any harm if the intervening minerals had not been previously 
removed by the defendant. Very different considerations may arise where the 
intervening minerals have been removed by the plaintiff himself, or those under 
whose estate he claims, or even by a third person. I express no opinion as to this, 
because it is not raised by the facts; but I mention Birmingham Corpn. v. Allen 
(31), to show that it has not been overlooked. Neither do I think it necessary to 
express any opinion as to the distinction taken in Solomon v. Vintners’ Co. (82), 
where it was said that, at all events, the right, if it could be acquired against the 
next adjoining house, could not be acquired when there were intervening properties, 
for, in this case, the defendants’ land which they excavated was next adjoining to 
the plaintiffs’ house, and I think the right to support from the adjoining land is not 
open to the objection that it is extensive and indefinite, and so far analogous to a 
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‘indow; perhaps if it were res integra one might doubt if it was expe ae re 
persia aside But I see no ground for doubting that the right to forbid 
digging near the foundations of a house without eote ee Seine ae ae 
injuring it, is, for the reasons given by Lusu, J. (3 Q.B.D. at p. _ pea ti 3 

onerous to the neighbours, and one which it is expedient to give to the owne 
ee here arises as to the effect of any disability on the part of the oe 
of the land, nor as to the effect of any restrictions arising from the state of the 
title. But a question does arise whether there was not, or at least might have 
been, evidence of something which would prevent the enjoyment here being of 
that nature which would give rise to prescription on the ground that the possession 
was not open. The edict of the Praetor that possession must not be vi vel clam, as 
I think, is so far adopted in English law that no prescriptive right can be acquired 
where there is any concealment, and probably none where the enjoyment has not 
been open. And in cases where the enjoyment was in the beginning wrongful, and 
the owner of the adjoining land may be said to have lost the full benefit of his rights 
through his laches, it may be a fair test of whether the enjoyment was open or not 
to ask whether it was such that the owner of the adjoining land, but for his laches, 
must have known what the enjoyment was, and how far it went. But in a ease of 
support where there is no laches, and the rights of the owner of the adjoining land 
are curtailed for the public benefit, on the assumption that, in general, rights not 
exercised during a long time are not of much value, and that it is for the public 
good that such rights (generally trifling) should be curtailed in favour of quieting 
title, where that is the principle, I do not see that more can be requisite than to let 
the enjoyment be so open that it is known that some support is being enjoyed by 
the building. That is enough to put the owner of the land on exercising his full 
rights, unless he is content to suffer a curtailment, not in general of any con- 
sequence. 

In the present case all that is suggested is that the plaintiffs’ building was not 
an ordinary house, but a building used as a factory, which concentrated a great part 
of its weight on a pillar. It had stood for twenty-seven years, and, as far as 
appears, would, but for the defendants’ operations, have stood for many more 
years; and there was nothing in the nature of concealment. Any one who entered 
the factory must have seen that it was supported in a great degree by the pillar. 
And there is not the slightest suggestion that those who made the excavation were 
not perfectly aware that the factory did rest on the pillar, or that they took such 
precautions as would have been sufficient if the building had been supported in a 
more usual way, but that the mischief happened from its unusual construction. 
That being so, I am at a loss to see what question the learned judge could, at the 
trial, on this evidence have left to the jury, beyond the question whether the 
building had for more than twenty years openly, and without concealment, stood 
as it was and enjoyed without interruption the support of the neighbouring soil. 
The judge offered to ask the jury if the building fell on account of the weight of the 
goods stored on the upper storey, and I cannot see what else could have been asked. 

The second defence is a question of pure law. Ever since Quarman v. Burnett 
(33) it has been considered settled law that one employing another is not liable for 
his collateral negligence unless the relation of master and servant existed between 
them. So that a person employing a contractor to do work is not liable for the 
negligence of that contractor or his servants. On the other hand, a person causing 
something to be done, the doing of which casts on him a duty, cannot escape from 
the responsibility attaching on him of seeing that duty performed by delegating 
it to a contractor. He may bargain with the contractor that he shall perform the 
duty and stipulate for an indemnity from him if it is not performed, but he cannot 
thereby relieve himself from liability to those injured by the failure to perform 
it: Hole v. Sittingbourne and Sheerness Rail. Co. (34); Pickard v. Smith (35) ; 
Tarry v. Ashton (36). I do not think either side disputed these principles, nor that, 
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in Bower v. Peate (1), the Queen’s Bench Division thought that the case of a man 
employing a contractor to excavate near the foundation of a house which had a right 
of support, fell within the second class of cases; nor that, if correctly decided, that 
ease was decisive. But Butler v. Hunter (87) was relied on, which case the Court 
of Exchequer held fell within the first class of cases. I am not quite sure that I 
understand from the report what the state of the evidence was. But assuming that 
the defendants are right in saying that it was such as to make the case not dis- 
tinguishable from Bower v. Peate (1), I think that the reasoning in Bower v. Peate 
(1) is the more satisfactory of the two. 

The Court of Appeal in this case ordered that unless the defendants elected within 
fourteen days to take a new trial, judgment should be entered for the plaintiffs. 
If your Lordships take the view of the case which I have stated, and which is that 
of Lusu, J., Pottock, B., Freup, Manisry, and Fry, JJ., it will be sufficient to 
dismiss the appeal, for the time for the election to take a new trial is long passed, 
and it need not be noticed. 


LORD WATSON.—It is unnecessary for me to make any lengthened observations 
in this case. Seeing that my opinion is in substantial concurrence with what has 
already been said, few words of explanation will suffice to express my views. 

I am of opinion that a right to lateral support from the adjoining soil may be 
acquired for a building which has enjoyed that support peaceably and without 
interruption for the prescriptive period of twenty years. That proposition appears 
to me to have been recognised as the law of England in a long series of weighty, 
if not conclusive, judicial opinions, and to have been tacitly accepted by this House 
in Backhouse v. Bonomi (4). The obligation which the creation of such a right by 
user imposes upon the owner of the adjacent soil, is to give continued support to the 
building. Consistently with that obligation he can make any lawful use of his 
land which he thinks proper. He may dig into, or even remove, the strata from 
which the building derives support, provided he gives efficient substituted support, 
by means of a retaining wall or other device. The proprietor of the building can- 
not, according to the decision in Backhouse v. Bonomi (4), complain that his right 
has been infringed, unless and until the stability of the edifice has been affected by 
the withdrawal of its lateral support. 

I agree with the noble and learned Lord 6n the Woolsack in holding the right in 
question to be a proper easement, and in the results which follow from taking that 
view of its character. In one sense every easement may be regarded as a right of 
property in the owner of the dominant tenement, not a full or absolute right, but a 
limited right or interest in land which belongs to another, whose plenum dominium 
is diminished to the extent to which his estate is affected by the easement. But a 
right constituted in favour of estate A and its owners, in or over the adjoining 
lands of B is, in my opinion, of the nature of an easement, and that whether such 
right is one of the natural incidents of property, or has its origi in grant or 
prescription. I ‘am unable to regard the right of support to a building, whether 
lateral or vertical, as a negative easement, and I concur in the observations which 
have been made upon that point by the noble and learned Lord on the Woolsack ; 
as well as by LinpLey and Bowen, JJ.* It appears to me to be as truly a positive 
easement, as the well-known servitude oneris ferendi, when a wall or beam is rested 
on the servient tenement. The distinction between positive and negative easements 
may not be of vital importance in the present case; but in dealing with this point 
I am probably influenced by the consideration that a decision to the effect that an 
easement of lateral support to buildings is negative, would form an unsatisfactory 
precedent in another part of the country where positive servitudes alone are capable 
of being acquired by prescriptive enjoyment. 


ime i i isiti i » a building 
* J.: Lapse of time is essential to the acquisition of a right to have a 

8u rao aio iand of another person, and such right is by English law an easement, or & 
right in the nature of an easement. A little reflection, however, will suffice to show that the 
casernent of lateral support is of a peculiar kind ; it ig not a purely negative casement like the 
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It appears to me, for reasons which have already been fully ae by your 
Lordships, that the respondents have adduced proof of possession for t tata 
tive period sufficient to establish their right to support from the adjacent soil, oe: ; 
new or altered building which has stood for the last twenty-seven years. I 0 no 
think that any question of fact is disclosed by the pleadings or by the evidence in 
the case, which ought to have been, but was not, submitted to the jury. 

Upon the point of law which was not remitted to the learned judges who have 
favoured the House with their opinions upon the main questions arising in this 
appeal, I agree with your Lordships. The operations of the Commissioners were 
obviously attended with danger to the building in question, but these appellants 
seek to shelter themselves from responsibility by proving that they took their con- 
tractor bound to adopt all measures necessary for ensuring the safety of the build- 
ing. When an employer contracts for the performance of work which, properly 
conducted, can occasion no risk to his neighbour’s house which he is under obliga- 
tion to support, he is not liable for damage arising from the negligence of the con- 
tractor. But in cases where the work is necessarily attended with risk he cannot 
free himself from liability by binding the contractor to take effectual precautions. 
He is bound, as in a question with the party injured, to see that the contract is per- 
formed, and is, therefore, liable, as well as the contractor, to repair any damage 
which may be done. I, therefore, concur in the judgment which has been proposed 
by your Lordships. 


LORD COLERIDGE. I have read the opinions of Lorp Setporne, L.C., and 


Lorp Bracxsurn. I entirely concur in their conclusions and the reasons they give 


for them. 


[ Appeals dismissed. 





right to light; for support, even when lateral, involves pressure on and an actual use of the 
laterally supporting soil. Further, the actual enjoyment of lateral support is incapable of 
interruption by physical means except by the removal of the soil which affords the support, 
or, in other words, by the destruction, more or less of the servient tenement. 

Bowen, J.: The form in which the presumption built upon a twenty years’ enjoyment has 
usually been framed is that of a lost grant or covenant, according as the right claimed is to 
an affirmative or a negative easement. At the time when the twenty years’ rule was first pro- 
mulgated by the courts, a document under seal was the only specific mode known to the com- 
mon law in which an incorporeal hereditament could be created. But there are many cases 
in which equitable rights in the nature of an easement arise without any deed at all. Even 
at a time when a deed was the only origin for an easement known to the common law, language 
is found in the judgments of the law courts suggestive of the notion that this lost deed was 
merely the specific form in which the lawful origin had taken shape. It is further to be noted 
that the exact inference recommended by the law was not, in the case of affirmative easements, 
that the consent of the adjoining owner had been first given during the twenty years’ user, 
but that some lawful origin preceded the earliest act of enjoyment. The lost grant was in 
theory anterior to the user; it was not the shape in which the submission of the servient 


His acquiescence for twenty years, in the case of affirmative easements, was evidence that 
the right had existed previously. It appears to be manifest, in spite of some inexact expres- 
sions of earlier judges, that this presumption of a lost grant or covenant was nothing more than 
a rebuttable presumption of fact. It seems a contradiction in terms to maintain that this 
rebuttable presumption of the existence of a grant would not at any time have been necessarily 
counteracted by actual proof that no such grant ever had been made. The question, so far 
as lost grants and lost covenants are involved, seems to me to have lost much of its practical 
importance, owing to recent changes in the law. It would not now be sufficient to disprove 
a legal origin, unless the possibility of an equitable origin were negatived as well. Such is 


The one presumption is the echo at a distance of the istinction i 
presuz ‘ other. The distinction is, that the sh 
period gives rise to a rebuttable, the longer to an irresistible inference, cies 
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APPENDIX 


FRY, J.— Before specifically replying to the questions propounded by your Lord- 
ships, I think it desirable to express the views which I entertain upon the general 
subject of the right of the owner of a building to lateral support for that building 
by the land of an adjoining proprietor. Such a right may be created by an actual 
instrument between the two owners. The right, being not to a thing to be done 

‘ or used in the neighbour’s soil, but to a limitation of the user of that soil by the 
neighbour himself, does not lie in grant, but would be created by a covenant by the 
neighbour not to use his own land in any manner inconsistent with the support of 
the adjoining buildings: see the judgment of Lirrtepate, J., in Moore v. Rawson 
(6); and such a covenant might either be express or might be inferred from the 
object and purport of the instrument, as in the Caledonian Rail. Co. v. Sprot (5). 

» Leaving the consideration of the right as constituted by actual contract between 
the parties, questions of great difficulty arise; and, in respect to these, I have 
arrived at the conclusion that principle and authority are in direct opposition to 
one another. On principle it might well be held that every man must build his own 
house upon his own land, and that he cannot look to support from the land of 
adjoining proprietors. Such a principle would prevent the owner of a house from 

| ever acquiring a right to lateral support except by actual contract. 

An opposite view might be taken, for which also much reason could be given. 
The right of soil to support by adjoining soil is given by our law as a natural right, 
and it might well have been held that this natural right to support carried with it 
a right to the support of all those burdens which man is accustomed to lay upon 
the soil. On this principle, the right to support would arise as soon as the house 

’ was built, and would exist independently of user, consent or contract. It might 
thus be reasonable to hold that a house should never have the right of support, or 
that it should always have it. But I am unable to find any principle upon which 
to justify the acquisition of the right to support by a house independently of express 
covenant or grant. For casting aside all technicalities, I think that the only prin- 
ciple upon which rights of a kind like the one in question can be acquired is that 

of acquiescence. But I further think that, as he who cannot prevent cannot 
acquiesce, and as the owner of adjoining land cannot prevent his neighbour from 
erecting a house upon his own land, he can never be said to have acquiesced in 
the construction of that house, or in the burden which thence results. Such are 
the conclusions to which I should be driven by a consideration of this question on 
principle. 

When I turn to the authorities of our law bearing on the subject, I find, as it 

appears to me, that it has been decided that an ancient house does possess the 
right in question, that a new house does not possess this right, and, consequently, 
that the right is one which may be acquired independently of express covenant. 
All the efforts which I have made to find some principle upon which to justify the 
authorities have to my mind entirely failed. I must now consider somewhat more 
in detail the views which I have thus briefly expressed. In the absence of express 

_ stipulation, rights of the kind to which the one now in question belongs, can arise 
in law only from one or other of two sources, namely, either as incidents attached to 
property by nature herself, or as incidents attached to property by the force of 
long-continued user under circumstances importing acquiescence in such user. 

There is no doubt on the authorities that, as the support of soil by soil is in fact 
a result of nature, so the right to such support is given by the law as ex jure nature, 
and as a proprietary right. It arises in all its force the moment two adjoining pieces 
of land are held by different owners and has no connection with the user of the land : 
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Humphries v. Brogden (2); Rowbotham v. Wilson (3). But it is equally pee on 
the cases that the right to support of buildings by land is not a right ex jure na aris 
but must arise by grant, or, as I think more accurately speaking, by covenan 
(Partridge v. Scott (38)), and to the like effect are the judgments of the Queen s 
Bench in Humphries v. Brogden (2), and of the Exchequer Chamber in Benen v. 
Backhouse (4). That the right in question may be acquired, even where no ins ee 
ment creating it is shown, is established as a matter of positive law by a series 0 
authorities which appear to determine (i) that the owner of an ancient building has 
a right of action against the owner of land adjoining, if he disturb his land so as to 
take away the lateral support previously afforded by that land, and (ii) that the 
owner of a new building has no such right. The authorities, commencing in the 
year 1803, include rulings at nisi prius by Lorp ELttensorouan, C.J., Parke, B., 
and Cocxpurn, C.J.; an expression of opinion by Biacxksurn, J., and judgments by 
the Courts of Exchequer and Common Pleas which assert or involve the propositions 
referred to; and, though no clear authority of an earlier date is found, the distinction 
between a new and an old house as regards the right to support appears to be 
hinted at in Wilde v. Minsterley (39) and Palmer v. Fleshees (30). These cases 
constitute a body of authority, which, in my opinion, must be regarded as con- 
clusive that, according to the law of England, an ancient house possesses a right to 
support from the adjoining soil; and, therefore, I answer your Lordships’ first 
question in the affirmative. 

From what I have said it follows that a right to support may, according to our 
law, be acquired independently of express contract; and, in order to answer your 
Lordships’ second question, it becomes essential to inquire on what principle, in 


what time, and under what circumstances it may be so acquired. Mere lapse of. 


time can never, it appears to me, on any intelligible principle, confer a right not 
previously possessed; though lapse of time accompanied by inaction, where action 
ought to be taken, may well have such a result : Gray v. Bond (40). Strictly speak- 
ing, the right in question cannot, I think, be prescribed for; for it is common learn- 
ing that prescription can only be for incorporeal hereditaments. “and cannot be 
for a thing which cannot be raised by grant’’ (BLACKsToNR’s ComMENTARIES, book ii, 
¢. 17), and, as I have already shown, the right in question does not, in my opinion, 
lie in grant. But leaving such technical questions aside, I prefer to observe that, 
in my opinion, the whole law of prescription and the whole law which governs the 
presumption or inference of a+ grant or covenant rests upon acquiescence. The 
courts and the judges have had recourse to various expedients for quieting 
the possession of persons in the exercise of rights which have not been resisted b 
the persons against whom they are exercised, but in 
acquiescence and nothing else is the principle upon 

It becomes then of the highest importance to consider of what ingredients acquies- 
cence consists. In many cases, as, for instance, in the case of that acquiescence 
which creates a right of way, it will be found to involve, first, the doing of some 
act by one man upon the land of another; secondly, the absence of right to do that 
act in the person doing it; thirdly, the knowledge of the person affected by it that 
the act is done; fourthly, the power of the person affected by the act to prevent 
such act either by act on his part or by action in the courts; and lastly, the 
abstinence by him from any such interference for such a length of time as renders 
it reasonable for the courts to say that he shall not afterwards interfere to stop the 
act being done. In some other cases, as, for example, in the case of lights, some 
of these ingredients are wanting; but I cannot imagine any case of acquiescence in 
which there is not shown to be in the servient owner: (i) a knowledge of the acts 
done; (ii) a power in him to stop the acts or to sue in respect of them; and (iii) an 
abstinence on his part from the exercise of such power. 

That such is the nature of acquiescence and that such is the ground upon which 
presumptions or inferences of grant or covenant may be made appears to me to be 
plain, both from reason, from maxim, and from the cases. As regards the reason 
of the case, it is plain good sense to hold that a man who can stop an asserted right 
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or a continued user, and does not do so for a long time, may be told that he has lost 
his right by his delay and his negligence, and every presumption should therefore 
be made to quiet a possession thus acquired and enjoyed by the tacit consent of the 
sufferer. But there is no sense in binding a man by an enjoyment he cannot pre- 
vent, or quieting a possession which he could never disturb. Qui non prohibet quod 
prohibere potest, assentire videtur (2 Coxkr’s Institures 305), per Parke, B., in 
Morgan v. Thomas (18), 8 Exch. at p. 804; Contra non valentem agere, nulla currit 
prescriptio (PoTHIER, Trairé pes OBLIGATIONS, part iii, chap. viii, art. 2, s. 2; 
Broom’s Maxims (5th Edn.) 903) are two maxims which show that prescription and 
assent are only raised where there is a power of prohibition. And again, Chasemore 
v. Richards (10), Webb v. Bird (9), and Sturges v. Bridgman (11), have established 
a principle that an enjoyment which a man cannot prevent raises no presumption 
of consent or acquiescence. 

Assuming such to be the true grounds and principles of acquiescence, I next 
inquire how they can be applied to the question of the right of a house to be sup- 
ported by the adjoining land. It has been argued that the doctrine applies in its 
simplest form to the right in question; for that the act of building a house on one 
piece of land which derives lateral support from the adjoining soil of a different 
owner is both actionable and preventible, and that, therefore, time constitutes a 
valid bar. Is such a building actionable? I think not. The lateral pressure of a 
heavy building on soft ground which causes an ascertainable physical disturbance 
in a neighbour's soil would no doubt be trespass; but no one ever heard of an action 
for the mere increment caused by reason of a new building to the pre-existing 
lateral pressure of soil on soil, producing no ascertainable physical disturbance. If 
that were the law no one could rightly build on the edge of his land, unless he built 
upon a rock; and yet the building of walls and other structures on the borders of 
land is universally recognised as lawful. Nay more, any erection of a house would 
give a right of action not only to the adjoining neighbours, but to every owner of 
land within the unascertainable area over which the increase of pressure must, 
according to the law of physics, extend. Such an increase of pressure when un- 
attended with ascertainable physical consequences is, in my opinion, one of those 
minima of which the law takes no heed. ‘The distinction between the principles 
applicable to water collected into visible streams and that running in invisible 
ones through the ground, affords a very good analogy to the distinction which I 
draw between the pressure of an adjoining house which produces a visible displace- 
ment of the soil, and that which produces no visible or ascertainable result, but is 
only a matter of inference from physical science or subsequent experiment. 

Is the support of the house by the adjoining soil preventible ? I think not. It is, 
of course, physically possible for one man so to excavate his own soil as to let down 
his neighbour's building, and a man may or may not have occasion to excavate his 
own land for his own purposes, but such an excavation for the sole purpose of 
letting down a neighbour’s house is of so expensive, so difficult, so churlish a char- 
acter, that it is not reasonably to be required in order to prevent the acquisition of 
a right. In fact, in the case of adjoining houses, it would be to require a map to 
destroy his own property in order to protect his rights to it. In the case of air, 
it is physically possible for the adjoining owners to build a lofty wall round a 
windmill and shut out the access of air; and in the case of underground water it 
would, at least in some cases, be physically possible to construct a water-tight 
harrier through all the water-bearing strata of the soil; but such acts would require 
such an unreasonable waste of time and money that the not doing of them has been 
held to import no acquiescence in the flow of air and water respectively : Chasemore 
y. Richards (10) and Webb v. Bird (9). If the building of a house by one - 
which derives support from the adjoining land is neither actionable nor na OR e 
by the owner of the adjoining soil, it seems difficult to see on what princip ¥ 
covenant as to the user of his own soil can be inferred against the man who can do 
nothing. The right to support and the rights to the access of light and ng 
very similar the one to the other, and are broadly distinguished from most other 
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easements or analogous rights. They are negative as contrasted with affirmative 
easements. ‘hey are analogous with servitutes ne facias in the civil law. Such 
rights, when they arise, spring, not from acts originally actionable or unlawful on 
the part of the dominant owner, but from acts done on his own land and within his 
own rights; they confer on the dominant owner, not the right to use the subject, 


but a right to forbearance on the part of the owner from using the subject; i.e., | 


they create an obligation on the owner of the servient tenement not to do anything 
on his own land inconsistent with a particular user of the dominant tenement: 
Austin’s Jurtsprupence (3rd Edn.), vol. 2, p. 836. They, rest on a presumption 
or inference, not of a grant by the neighbour of a right to do something on the 
grantor’s land, but of a covenant by the owner not to do something on his own 
land. It is difficult in principle to see how such rights can arise from the doing 
of lawful acts on the dominant tenement, except in the few cases where the owner 
of the servient tenement can both lawfully and with reasonable ease interfere fo 
prevent the continued user by his neighbour. 

The close likeness between the right to support and to light has been much 
pressed on your Lordships as a reason for inferring a right to support by analogy 
with the cases which, before the Prescription Act, established the right to light. 
The peculiarity of these cases is that the courts required the servient owner to 
submit to the acquisition of the right by his neighbour, or to signify his dissent by 
putting up an actual obstruction. Bayrny, J., in Cross v. Lewis (19), said: 


“If his neighbour objects to [the windows] he may put up an obstruction, 
but that is his only remedy.” 


This rule as to light appears to have arisen without any full discussion in the 
courts of the principle on which it rests. But it is plain that the erection of an 
obstruction was thought so slight a matter that it might reasonably be demanded 
of a servient owner to negative acquiescence on his part. This rule I consider to 
be an anomaly, and, therefore, as not furnishing any principle which ought to be 
extended. Lorp Wenstrypate, in Chasemore vy. Richards (10), said: 


“It is going very far to say that a man must be at the expense of putting up a 
Screen to window lights to prevent a title being gained by twenty years’ enjoy- 
ment of light passing through a window.”’ 
Wites, J., in Webb v. Bird (9), said: 
‘These cases as compared with the general law are anomalous.” 
In the same ease in the Exchequer Chamber, Buacxsurn, J., said: 
“The case of a right to light before the statute stood on a peculiar ground.”’ 
Bramwe tt, L.J., in Bryant v. Lefever (24), said: . 


‘Anyone who reads the cases relating to an acquisition of a right to light will 
see that there has been great difficulty in establishing it on principle.’’ 


Accordingly, in Chasemore v. Richards (10), your Lordships’ House declined to 
apply the analogy drawn from lights to water passing through the earth in unascer- 
tained courses, and the Courts of Common Pleas, Exchequer Chamber, and Appeal 
have declined to apply it to the cases of air: Webb v. Bird (9), Bryant v. Lefever 
(24); and of noise: Sturges v. Bridgman (11). Lastly, the way in which the Pre- 
scription Act deals with the right to light is significant of its anomalous character 
It deals, on the one hand, with easements of an affirmative character which re 
capable of interruption by the servient owner. It deals, on the other hand not 
with negative easements generally, but with the right to light alone of all the lias 
to which it belongs. I believe that this argument, derived from the law of li hts 
has exercised a great influence on the establishment of the right to support, but I 


consider that, j Ss eee nope 2 : 
apni. a, mn principle, it affords no justification for the establishment of such 


In order that acquiescence may arise, there must, 


: in my opinion, be the -_ 
to prevent; and this, I conclude, for the reasons T h é See 


ave given, is wanting in the 
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ease of the support of buildings by adjoining soil. But there is, in my opinion, 
egually wanting another element, namely, knowledge in the owner of the servient 
tenement. No doubt the owner of property knows, or should be taken to know, 
what occurs openly and visibly on his estate, or in its immediate neighbourhood, 
but not that which takes place underground or in a secret manner. Hence, he is 
justly charged with knowledge that his neighbour walks habitually over his land, 
or has erected a house with windows deriving light over his fields; but 
he would not be affected with knowledge of the user of a gangway or gallery 
constructed sin the course of secret mining operations. The question, whether 
a building does, or does not, derive any practical support from the neighbouring 
land is one which it appears to me often extremely difficult to answer even for 
the building owner, and far more difficult to answer for the adjoining owner, who 
may be ignorant of the nature of the structure erected behind a hoarding—of the in- 
cidence of its burden on the soil—of the depth and character of the foundations, 
whether extending to the rock or resting on the surface soil—and of the nature of the 
sub-soil itself. He may, indeed, excavate his own land, and probably answer the last 
of these questions; but, on the- other topics, he has no certain means of informa- 
tion, except by a trespass or an impertinence. It is evident that, where the build- 
ing is on the outcrop of strata, or where the beds have been intersected by dykes 
or disturbed by faults, it would be difficult or impossible to tell what is the inci- 
dence of the burden created by a house except by actual excavation and experiment. 
The circumstances of the case render it, in my opinion, unjust to impute to a 
neighbour that plain knowledge of what is going on in his neighbourhood which can 
alone justify the depriving a man of a right to use his own land in a lawful manner. 

In Solomon v. Vintners’ Co. (32) the question was as to the right of support of 
one house by another not immediately adjoining, on the ground of thirty years’ 
enjoyment of such support, and there Bramwetr, B.; made some observations 
which seem very relevant to the present inquiry. Supposing such a right to exist, 
he said (4 H. & N. at p. 602): 


“it must be either as a matter of absolute right, or as a matter of prescription, 

or under the Prescription Act, or as founded on some supposed lost grant. In 

any of these cases, it can only exist if the benefit was one that was enjoyed as 
of right, which cannot be unless it was openly and visibly enjoyed. An enjoy- 
ment must not be vi, precario, nor clam; it must be open., Now, when one 
house visibly leans towards another, a person may make a tolerably shrewd 
guess that it is partly supported by the other, but it will be only a conjec- 
ture. ...In fact, it is impossible to say which house is being supported. It is 
true that, in this case, when the defendant’s house was removed the plaintiff's 
house fell in; but probably nobody who saw the block of buildings would have 
guessed that such a result would have followed. If anyone had done so, it 
would have been but a matter of conjecture. Therefore, supposing that the 
plaintiff for more than twenty years had an enjoyment which he says ought now 
to continue, it was an enjoyment clam, not open, and consequently not as of 
right; [and] no title was gained under any of the different ways in which it has 
been surmised it might have been gained.”’ 

On principle, I conclude, therefore, that acquiescence does not apply to the right 

in question. aia : 

Another argument in favour of the acquisition of the right in question has been 
based upon an analogy with the operation of the Statute of Limitations. To the 
extent of holding that, if the right is to be acquired at all by lapse of time, twenty 
years is a reasonable period to confer the right, I think that the analogy is sound ; 
but beyond that it appears to me not to go. The Statute of Limitations pre- 
supposes a right of action, and takes it away if not put in force for twenty years; 
that furnishes no reason for casting a new’ burden upon ® man where he has no 
capacity to bring an action or to create a physical obstruction to the exercise of the 
alleged right. ‘To take away a right of action, if not put in force within a reasonable 
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time, is one thing: to take away a man’s right in his property because he does not 
bring an action which he cannot bring, seems to be quite another thing. The 
authorities which establish this existence of the right in question afford no distinct 
statement of the principle upon which it reposes, but there are to be found in them 
references to the open character of the user, to the knowledge of the servient owner, 
and to the lapse of time, which seem to show that some notion of acquiescence was 
in the minds of the learned judges; but when I ask myself what difference it makes 
whether the user be open or secret to a man who cannot stop such user, what is the 
value of knowledge to a man who cannot act on it, and what is the effect of a lapse 
of time in the course of which nothing can be done, I find myself unable to answer 
these inquiries; and I think that the cireumstances under which the building has 
been erected and the support enjoyed are immaterial. 

I regard the right as resting, not on any principle, but solely on a series of 
authorities which disclose no clear ground for its existence; but, as it has been 
established that the right in question may be acquired by the lapse of time, I think 
that the period of twenty years may and ought to be held a sufficient one to confer 
the right. The period of twenty years was that limited by the Limitation Act, 
1623, for bringing possessory actions and making entries; it was applied by the 
judges to cases of prescription, so that before the Prescription Act the uninter- 
rupted enjoyment of an easement for that length of time was constantly held to 
afford a ground for presuming the necessary grant or covenant; it has been referred 
to in Stansell v. Jollard (41), in Dodd vy. Holmes (42), and in other of the authori- 
ties relative to this very right as sufficient to confer it; and it may well be main- 
tained as reasonable in itself. I, therefore, answer your Lordships’ second ques- 
tion in the aftirmative. I have already shown that I view the right in question as 
the result of an artificial rule of law, with which knowledge and acquiescence have 
nothing to do. I, therefore, answer your Lordships’ third question by saying that, 
in my opinion, if the acts done by the defendants would have caused no damage to 
the plaintiffs’ building as it stood before the alterations made in 1849, it is not 
necessary to prove that the defendants or their predecessors in title had knowledge 
or notice of those alterations in order to make the damage done by their act in 
removing the lateral support after the lapse of twenty-seven years an actionable 
wrong. 

For the reasons already given I submit (in answer to your Lordships’ fifth ques- 
tion) my opinion that the course taken by the learned judge at the trial of directing 
a verdict for the plaintiffs was correct, according to the law of England as it now - 
stands. His conclusion involves the proposition that, by the mere act of his 
neighbour and the lapse of time, a man may be deprived of the lawful use of his own 
land—a proposition which shocks my notions of justice, and against which I have 
struggled in vain; because I can find no reasonable proposition on which to rest the 
long line of decisions on the questions before your Lordships. 
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(Court oF AppeaL (Sir Baliol Brett, M.R., Cotton and Bowen, L.JJ.), March 8, 
5, July 30, 1883] 


[Reported 11 Q.B.D. 503; 52 L.J.Q.B. 702; 49 L.T. 357; 
47 J.P. 709; 27 Sol. Jo. 667] 


Negligence—Duty of supplier of goods—Kzercise of ordinary skill and care to 
avoid possible danger—Opportunity for user to discover defect before use— 
Staging for painters of ship’s hull. 

Whenever one person is placed in such a position with regard to another, 
apart from any contract between them, that anyone of ordinary sense would at 
once recognise that, if he did not use ordinary and reasonable care and skill in 
his own conduct with regard to those circumstances, he would cause danger of 
injury to the person or property of the other,.a duty arises to use ordinary care 
and skill to avoid such danger. Whenever one person supplies goods, or 
machinery, or the like, for the purpose of their being used by another person 
under such circumstances that anyone of ordinary sense would, if he thought, 
recognise at once that unless he used ordinary care and skill with regard to 
the condition of the thing supplied, or the mode of supplying it, there would 
be danger of injury to the person or property of him for whose use the thing 
was supplied, and who was to use it, a duty arises to use ordinary care and 
skill as to the condition or manner of supplying such thing. For a neglect of 
such ordinary care and skill, whereby injury happens, a legal liability arises, 
to be enforced by an action for negligence. This includes the case of goods, 
ete., supplied to be used immediately by a particular person or persons, or one 
of a class of persons, where it would be obvious to the person supplying that 
the goods would in all probability be used at once by such persons before there 
could be a reasonable opportunity for discovering any defect which might exist, 
and where the thing supplied would be of such a nature that a neglect of 
ordinary care and skill as to its condition, or the manner of supplying it, would 
probably cause danger to the person or property of the person for whose use it 
was supplied, and who was about to use it: per Sir Baron Brerr, M.R., 
Corton, L.J., and Bowen, L.J., dubitante. 

A master painter contracted with a shipowner to paint a ship, then lying in 
dock. The defendant, the dock owner, contracted with the shipowner to erect 
a staging round the ship for the purpose of having the hull painted. While the 
plaintiff, who was in the master painter's employment, was engaged in painting 
the hull, the staging gave way, owing to the defective condition of a rope which 
supported it, in consequence of which the plaintiff fell and was injured. In an 
action for damages for such injuries, . 

Held: the defendant was under an obligation to the plaintiff to use ordinary 
care and skill in supplying a safe staging, and, therefore, the plaintiff was 
entitled to recover. 


Notes. Considered: Hlliott v. Hall (1885), 15 Q.B.D. 315; Elliott v. Nailstone 
Colliery Co. (1885), 34 W.R. 16; Cann v. Willson (1888), 89 Ch.D. 89; Thrussell v. 
Handyside, [1986-90] All E.R.Rep. 830. Distinguished: O'Neil v. Everest (1892), 
61 L.J.Q.B. 453. Considered: Le Iaevre v. Gould, [1893] 1 Q.B. 491; Hopkins v. 
Great Eastern Rail. Co. (1895), 60 J.P. 86; Hawkins v. Smith (1896), 12 T.L.R. 
532. Distinguished : Caledonian Rail. Co. v. Mulholland (or Warwick), [1895-9] 
All E.R.Rep. 852. Considered: Karl v. Lubbock, [1905] 1 K.B. 253; Bates v. 
Batey, (1918) 3 K.B. 851; Berg v. Rotterdamsche Lloyd (1918), 34. T.L.R. 272; 
Cunard v. Antifyre, Ltd., {1932] All E.R.Rep. 558; Donoghue (or McAlister) v: 
Stevenson, {1932} All E.R.Rep. 1; Parker v. Olozo, Ltd., and Senior, [1987] 
% All E.R. 524; Buckner v. Ashby and Horner, Ltd., [1941] K.B. 821; Travers 
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v. Gloucester Corpn., [1946] 2 All E.R. 506. Applied: Jerred v. Roddam Dent 
& Son, [1948] 2 All E.R. 404. Considered : London Graving Dock Co. v. Horton, 
[1951] 2 All E.R. 1; Booker v. Wenborn, [1962] 1 All E.R. 431. Referred to: | 
Tolhausen v. Davies (1888), 57 L.J.Q.B. 892; Scholfield v. Lord Londesborough 
(1894), 10 T.L.R. 518; Lane v. Cox, [1895-9] All E.R.Rep. 337; Marney v. Scott, 
[1899] 1 Q.B. 986; Milburn v. Jamaica Fruit Importing and Trading Co. of London, 
1900] 2 Q.B. 540; Shrimpton v. Hertfordshire County Council (1910), 74 J.P. 305; 
Blacker v. Lake and Elliot (1912), 106 L.T. 533; Latham v. Richard Johnson and 
Nephew, Ltd., [1911-13] All E.R.Rep. 117; Oliver v. Sadler d Co., [1929] A.C. 
584; Bottomley v. Bannister, [1931] All E.R.Rep. 99; Farr v. Butters Bros. & Co., 
[1932] All E.R.Rep. 339; Grant v. Australian Knitting Mills, Ltd., [1935] 
All E.R.Rep. 209; Howard v. Furness Houlder Argentine Lines, Ltd. and Brown, 
Ltd., [1936] 2 All E.R. 781; Otto v. Bolton and Norris, [1936] 1 All E.R. 960; 
Barnes v. Irwell Valley Water Board, [1938] 2 All E.R. 650; Herschtal v. Stewart 
and Ardern, Ltd., [1939] 4 All E.R. 123; Haseldine v. C. A. Daw & Son, Ltd., 
[1941] 3 All E.R. 156; Hay or Bourhill v. Young, [1942] 2 All E.R. 396; Duncan 
v. Cammell Laird & Co., Craven v. Cammell Laird & Co., Duncan v. Wailes Dove 
Bitumastic, Ltd., Craven v. Wailes Dove Bitumastic, Ltd., [1943] 2 All E.R. 621; 
Glasgow Corpn. v. Muir, [1943] 2 All E.R. 44; Deyong v. Shenburn, [1946] 1 
All E.R. 226; Buckland v. Guilford Gas Light and Transport Co. v. Scruttons, Ltd. 
(1950), 66 (pt. 1), T.L.R. 1168; Candler v. Crane, Christmas & Co., [1951] 1 
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Appeal from a decision of the Divisional Court (I'1r~p and Cave, JJ.), making a 
rule absolute to set aside a judgment which had been entered for the plaintiff 
at Bow County Court. 

The action was brought in the Bow County Court to recover damages for injuries 
sustained by the plaintiff while working in the defendant's dock, through the negli- 
gence of the defendant. The plaintiff, a ship painter, was employed by one Gray 
to paint a ship then lying in the defendant's dock. The.shipowner had contracted 
| with Gray for the painting of the ship, and the defendant, the dock owner, had 
agreed to supply and erect a staging round the ship for that purpose. Owing to a 
defect in one of the ropes supplied by the defendant to support the staging, the 
staging gave way while the plaintiff was at work upon it, whereby he was thrown 
down and severely injured. The rope, when examined after the accident, appeared 
to have been burnt at the place where it broke, but there was no evidence to show 
its condition when the staging was put up, or that the defendant or his servants 
had any knowledge that the rope was defective. The defendant had no control 
over the plaintiff during the progress of the work. At the trial the defendant con- 
tended that the plaintiff was not in his ‘employment, that there was no privity ol 
contract between them, and that the plaintiff, therefore, could not recover. The 
learned county court judge, however, gave judgment for the plaintiff for damages, 
of which the amount was agreed upon between the parties. The defendant obtained 
a rule nisi to set aside the judgment on the ground that there was no evidence of 
the detendant’s liability to the plaintiff, or'that, upon the facts proved at the trial, 
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judgment should have been entered for the defendant. The Divisional Court 
(Fireip and Cave, JJ.) made the rule absolute to enter judgment for the defendant, 
and from this decision the plaintiff appealed. 


Charles, Q.C., and C. C. Scott for the plaintiff. 
Bompas, Q.C., and H. F. Dickens for the defendant. 


Cur. adv. vult. 
July 30, 1883. The following judgments were read. 


SIR BALIOL BRETT, M.R.—In this case the plaintiff was a workman in the 
employ of Gray, a ship painter. Gray entered into a contract with a shipowner, 
whose ship was in the defendant’s dock, to paint the outside of his ship. The 
defendant, the dock owner, supplied, under a contract with the shipowner, an 
ordinary stage, to be slung in the ordinary way outside the ship for the purpose of 
painting her. It must have been known to the defendant's servants, if they had 
considered the matter at all, that the stage would be put to immediate use; that it 
would not be used by the shipowner, but that it would be used by such a person as 
the plaintiff, a working ship painter. The ropes by which the stage was slung, 
which were supplied as a part of the instrument by the defendant, had been 
scorched and were unfit for use, and were supplied without a reasonably careful 
attention to their condition. When the plaintiff began to use the stage the ropes 
broke, the stage fell, and the plaintiff was injured. The Divisional Court held that 
the plaintiff could not recover against the defendant. The plaintiff appealed. 

The action is, in form and substance, an action for negligence. That the stage 
was, through want of attention of the defendant's servants, supplied in a state 
unsafe for use is not denied. But want of attention, amounting to a want of 
ordinary care, is not a good cause of action, although injury ensue from such want, 
unless the person charged with such want of ordinary care had a duty to the person 
complaining to use ordinary care in respect of the matter called in question. 
Actionable negligence consists in the neglect of the use of ordinary care or skill 1 
towards a person to whom the defendant owes the duty of observing ordinary care 
and skill, by which neglect the plaintiff has suffered injury to his person or property. 

The question in this case is whether the defendant owed such a duty to the 
plaintiff. If a person contracts with another to use ordinary care or skill towards 
him or his property, the obligation need not be considered in the light of a duty; 
it is an obligation of contract. It is undoubted, however, that there inay be the ( 
obligation of such a duty from one person to another, although there is no contract 
between them with regard to such duty. Two drivers meeting have no contract 
with each other, but under certain circumstances they have a reciprocal duty 
towards each other. So two ships navigating the sea. So a railway company, 
which has contracted with one person to carry another, has no contract with the 
person carried, but has a duty towards that person. So the owner or occupier of i 
house or land who permits a person or persons to come to his house or land has no 
contract with such person or persons, but has’ a duty towards him or them. It 
should be observed that the existence of a contract between two persons does not 
prevent the existence of the suggested duty between them also being raised by 
law, independently of the contract, by the facts with regard to which the contract 
is made, and to which it applies an exactly similar but a contract duty. I 

We have not in this case to consider the circumstances in which an implied 
contract may arise, to use ordinary care and skill to avoid danger to the safety of 
person or property. We have not in this case to consider the question of a fraudu- 
tent misrepresentation, express or implied, which is a well-recognised head of law. 
The questions which we have to solve in this case are: What is the proper defini- 
“sat sack po eae os ee other than the relation established by 
eee rh sonia is Fa on the one: sit them a duty towards the other to 
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or skill as may be necessary to prevent injury to his person or property? and 
Whether the present case falls within such definition? ; 
When two drivers or two ships are approaching each other, such a relation arises 
between them, when they are approaching each other in such a manner that, unless 
they use ordinary care and skill to avoid it, there will be danger of an injurious 
collision between them. This relation is established in such circumstances between 
them, not only if it ean be proved that they actually know and think of this danger, 
but whether such proof be made or not. It is established, as it seems to me, 
because anyone of ordinary sense who did think would at once recognise that, if 
he did not use ordinary care and skill under such circumstances, there would be 
such danger. And everyone ought, by the universally recognised rules of right 
and wrong, to think so much with regard to the safety of others who may be 


’ jeopardised by his conduct; and if, being in such circumstances, he does not think, 


and in consequence neglects, or if he neglects to use ordinary care or skill, and 
injury ensue, the law, which takes cognisance of and enforces the rules of right 
and wrong, will force him to give an indemnity for the injury. 

In the case of a railway company carrying a passenger with whom it has not 


entered into the contract of carriage, the law implies the duty, because it must be 


obvious that unless ordinary care and skill be used the personal safety of the 
passenger must be endangered. With regard to the condition in which an owner 
or occupier leaves his house or property, other phraseology has been used which it 
is necessary to consider. If a man opens his shop or warehouse to customers it is 
said that he invites them to enter, and that this invitation raises the relation be- 
tween them which imposes on the inviter the duty of using reasonable care so to 
keep his house or warehouse that it may not endanger the person or property of the 
person invited [see now Occupiers’ Liability Act, 1957, 87 Hauspury’s SraturTes 
(2nd Edn.) 832]. This is in a sense an accurate phrase, and, as applied to the 
circumstances, a sufficiently accurate phrase. Yet it is not accurate if the word 
“invitation”? be used in its ordinary sense. By opening a shop you do not really 
invite—you do not ask A. B. to come in to buy, you intimate to him that if it pleases 


him to come in he will find things which you are willing to sell. So in the case of 


a shop, warehouse, road, or premises, the phrase has been used that if you permit 
a person to enter them, you impose on yourself a duty not to lay a trap for him. 
This, again, is in a sense a true statement of the duty arising from the relation 
constituted by the permission to enter. It is not a statement of what causes the 
relation which raises the duty. What causes the relation is the permission to enter 
and the entry. But it is not a strictly accurate statement of the duty. To lay a 
trap means, in ordinary language, to do something with an intention. Yet it is 
clear that the duty extends to a danger, the result of negligence without intention. 
And with regard to. both these phrases, though each covers the circumstances to 
which it is particularly applied, yet it does not cover the other set of circumstances 
from which an exactly similar legal liability is inferred. 

It follows, as it seems to me, that there must be some larger proposition which 
involves and covers both sets of circumstances. The logic of inductive reasoning 
requires that, where two major propositions lead to exactly similar minor premises, 
there must be a more remote and larger premise which embraces both of the major 
propositions. That, in the present consideration, is, as it seems to me, the same 
cover the similar legal liability inferred in the cases of 
The proposition which these recognised cases suggest, and 
which is, therefore, to be deduced from them, is that whenever one person is by 
circumstances placed in such a position with regard to another that anyone of 
ordinary sense who did think would at once recognise that, if he did not use ordi- 
nary care and skill in his own conduct with regard to those circumstances, he would 
cause danger of injury to the person or property of the other, a duty arises to use 
ordinary care and skill to avoid such danger. Without displacing the other pro- 
positions, to which allusion has been made ns applicable to the particular circum- 
stances in respect of which they have been enunciated, this proposition includes, J 


proposition which will 
collision and carriage. 
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think, all the recognised cases of liability. It is the only proposition which ae 
them all. It may, therefore, safely be affirmed to be a true proposition, ee aa 
some obvious case ean be stated in which the liability must be admitted to exist, 
and which yet is not within this proposition. There is no such case. pe. 

Let us apply this proposition to the case of one person supplying goo s me 
machinery, or instruments, or utensils, for the purpose of their ies use é 
another person, but with whom there is no contract as to the supply. ‘The proposli- 
tion will stand thus. Whenever one person supplies goods, or machinery, = the 
like, for the purpose of their being used by another person under such circum- 
stances that anyone of ordinary sense would, if he thought, recognise at once that 
unless he used ordinary eare and skill with regard to the condition of the thing 
supplied, or the mode of supplying it, there would be danger of injury to the person 
or property of him for whose use the thing was supplied, and who was to use it, 
a duty arises to use ordinary care and skill as to the condition or manner of supply- 
ing such thing. And for a neglect of such ordinary care or skill, whereby injury 
happens, a legal liability arises, to be enforced by an action for negligence. This 
includes the case of goods, ete., supplied to be used immediately by a particular 
person or persons, or one of a class of persons, where it would be obvious to the 
person supplying, if he thought, that the goods would in all probability be used at 
once by such persons before there could be a.reasonable opportunity for discovering 
any defect which might exist, and where the thing supplied would be of such a 
nature that a neglect of ordinary care or skill as to its condition, or the manner of 
supplying it, would probably cause danger to the person or property of the person 
for whose use it was supplied, and who was about to use it. It would exclude a 
case in which the goods are supplied under circumstances in which it would be a 
chance by whom they would be used, or whether they would be used or not, or 
whether they would be used before there would probably be means of observing 
any defect, or where the goods would be of such a nature that a want of care or 
skill as to their condition, or the manner of supplying them, would not probably 
produce danger of injury to person or property. The cases of vendor and purchaser, 
and lender and hirer under contract, need not be considered, as the liability arises 
under the contract, and not merely as a duty imposed by law, though it may not 
be useless to observe that it seems difficult to import the implied obligation into 
the contract, except in cases in which, if there were no contract between the parties, 
the law would, according to the rule above stated, imply the duty. 

Examining the rule which has been above enunciated with the cases which have 
been decided with regard to goods supplied for the purpose of being used by persons 
with whom there is no contract, the first case to be considered is inevitably Lang- 
ridge v. Levy (1). It is not an easy case to act upon. It is not, it cannot be, 
accurately reported; the declaration is set out; the evidence is assumed to be 
reported; the questions left to the jury are stated; and then it is said that a motion 
was made to enter a nonsuit in pursuance of leave reserved on particular grounds. 
Those grounds do not raise the question of fraud at all, but only the question of 
remoteness. And although the question of fraud Seems, in a sense, to have been 
left to the jury, yet no question was, according to the report, left to them whether 
the plaintiff acted on the faith of the fraudulent misrepresentation, which is, never- 
theless, a necessary question in a case of fraudulent misrepresentation. 
of the argument makes the object of the argument d 
motion to arrest the judgment, which raises always a discussion depending entirely 
on the form of the declaration, and the effect on it of a verdict, in respect of which 
it 18 assumed that all questions were left to the jury. If this was the point taken, 
the report of the evidence and of the questions left to the jury is idle. The case 
was decided on the groun 
declaration. It is inferred that the defendant intended the 
communicated to the son, Why he should have such an intent 
difficult to understand, His immediate object must have been 


The report 
epend entirely upon an assumed 


representation to be 
ion, in fact, it seems 
to induce the father 


C.A.] HEAVEN v. PENDER (Sir Bator Brert, M.R.) 41 


to buy and pay for the gun. It must have been wholly indifferent to him whether, 
after the sale and payment, the gun would be used or not by the son. 

I cannot hesitate to say that, in my opinion, the case is a wholly unsatisfactory 
ease to act on as an authority. But, taking the case to be decided on the ground 
of a fraudulent misrepresentation made hypothetically to the son, and acted upon 
by him, such a decision upon such a ground in no way negatives the proposition 
that the action might have been supported on the ground of negligence without 
fraud. It seems to be a case which is within the proposition enunciated in this 
judgment, and in which the action might have been supported without proof of 
actual fraud. And this seems to be the meaning of Curassy, B., in the observa- 
tions he made on Langridge v. Levy (1) in George v. Skivington (2). In that case 
the proposition laid down in this judgment is clearly adopted. The ground of the 
decision is that the article was, to the knowledge of the defendant, supplied for 
the use of the wife, and for her immediate use. And certainly if he, or anyone 
in his position, had thought at all, if must have been obvious that a want of ordi- 
nary care or skill in preparing the prescription sold would endanger the personal 
safety of the wife. In Corby v. Hill (3) it is stated by the Lord Chief Justice that 
an allurement was held out to the plaintiff; and Wittkes, J., stated that the defen- 
dant had no right to set a trap for the plaintiff. But in the form of declaration 
suggested by Wits, J. (4 C.B.N.S. at p. 567), there is no mention of allurement, 
or invitation, or trap. The facts suggested in that form are ‘‘that the plaintiff had 
licence to go on the road; that he was in consequence accustomed and likely to 
pass along it; that the defendant knew of that custom and probability; that the 
defendant negligently placed slates in such a manner as to be likely to prove danger- 
ous té persons driving along the road; that the plaintiff drove along the road, being 
by reason of the licence lawfully on the road, and that he was injured by the obstruc- 
tion."’ It is impossible to state a case more exactly within the proposition laid 
down in this judgment. 

In Smith v. London and St. Katharine Docks Co. (4) the phrase is again used of 
invitation to the plaintiff by the defendants. Again, let it be observed that there 
is no objection to the phrase as applied to the case. But the real value of the 
phrase may not improperly be said to be that invitation imports knowledge by the 
defendant of the probable use by the plaintiff of the article supplied, and, there- 
fore, carries with it the relation between the parties which establishes the duty. 
In Indermaur v. Dames (5) reliance is again placed on a supposed invitation of the. 
plaintiff by the defendant. But, again, it is hardly possible to state facts which 
bring a case more completely within the definition of the present judgment. 

In Winterbottom v. Wright (6) it was held that there was no duty cast upon the 
defendant with regard to the plaintiff. The case was decided on what was equi- 
valent to a general demurrer to the declaration. And the declaration does not 
seem to show that the defendant, if he had thought about it, must have known, or 
ought to have known, that the coach would be necessarily or probably driven by the 
plaintiff, or by any class of which he could be said to be one, or that it would be so 
driven within any time which would make it probable that the defect would not be 
observed. The declaration relied too much on contracts entered into with other 
persons than the plaintiff. ‘The facts alleged did not bring the case within the 
proposition herein enunciated. It was an attempt to establish a duty towards all 
the world. The case was decided on the ground of remoteness. And it is at too 
great a remoteness that the observation of Lorp Anrncer is pointed, when he says 
that the doctrine of Langridge v. Levy (1) is not to be extended. 

In Francis v. Cockrell (7) the decision is put by some of the judges on an im- 
plied contract between the plaintiff and the defendant. But Curaspy, B. (L.R. 5 
Q).B. at p. 515), puts it on the duty raised by the knowledge of the defendant that 
the stand was to be used immediately by persons, of whom the plaintiff was one. 
In other words, he acts upon the rule aboye laid down. In Collis v. Selden (8) it 
was held that the declaration disclosed né duty, and obviously the declaration was 
too uncertain. There is nothing to show that the defendant knew more of the 
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probability of the plaintiff, rather than any otber of the public, being near the 
chandelier. There is nothing to show that the plaintiff was more likely to be in 
the public-house than any other member of the public. There is nothing to show 
how soon after the hanging of the chandelier anyone might be expected or per- 
mitted to enter the room in which it was. The facts stated do not bring it within 
the rule. There is an American case (Thomas v. Winchester (9) cited in Mr. 
Horace Surru’s treatise on the Law or NEGLIGENCE, p. 88, note t), which goes a 
very long way—I doubt whether it does not go too far. In Longmeid v. Holliday 
(10) a lamp was sold to the plaintiff to be used by the wife. The jury were not 
satisfied that the defendant knew of the defect in the lamp; if he did, there was 
fraud; if he did not, there seems to have been no evidence of negligence. If there 
was fraud, the case was more than within the rule; if there was no fraud, the case 
was not brought by other circumstances within the rule. In Gautret v. Egerton 
(11) the declaration was held by Wiutes, J., to be bad on demurrer, because it did 
not show that the defendant had any reason to suppose that persons going to the 
docks would not have ample means of seeing the holes and cuttings relied on. He 
does not say there must be fraud in order to support the action. He says there 
must be something like fraud. He says: ‘‘Every man is bound not wilfully to 
deceive others.’’ And then, in the alternative, he says, ‘‘or to do any act which 
may place them in danger.”’ 

There seems to be no case in conflict with the rule above deduced from well- 
admitted cases. I am, therefore, of opinion that it is a good, safe, and just rule. 
I cannot conceive that, if the facts were proved which would make out the proposi- 
tion I have mentioned, the law can.be that there would be no liability. Unless 
that be true the proposition must be true. If it be the rule, the present case is 
clearly within it. The case is also, I agree, within that which seems to me to be 
a minor proposition—namely, the proposition which has been often acted upon, 
that there was, in a sense, an invitation of the plaintiff by the defendant to use 
the stage. The appeal must, in my opinion, be allowed, and judgment must be 
entered for the plaintiff. 


COTTON, L.J.—The judgment I am about to read is concurred in by BOWEN, 
L.J. In this case the defendant was the owner of a dock for the repair of ships, and 
provided for use in the dock the stages necessary to enable the outside of the ship 
to be painted while in the dock, and the stages which were to be used only in the 
dock were appliances provided by the dock owner as appurtenant to the dock and 
its use. After the stage was handed over to the shipowner it no longer remained 
under the control of the dock owner. But when ships were received indo the dock 
for repair, and provided with stages for the work on the ships which was to be 
executed there, all those who came to the vessels for the purpose of painting and 
otherwise repairing them were there for business in which the dock owner was 
interested, and they, in my opinion, must be considered as invited by the dock 
owner to use the dock and all appliances provided by the dock owner as incident 
to the use of the dock. To these persons, in my opinion, 
under an obligation to take reasonable care that, at the time the appliances pr 
vided for immediate use in the dock were provided by him, they were in a fit es ta 
to be used—that is, in such a state as not to expose those who might use them pn 
the repair of the ship to any danger or risk not necessarily incident to the servi 
in which they are employed [see now Occupiers’ Liability Act, 1957, su ra] + 

That this obligation exists, as regards articles of which the Kania irri ith 
the dock owner, was decided in Indermaur v. Dames (5); and in Smith v Le se 
and St. Katharine Docks Co. (4) the same principle was acted on. ys ihinie ies the 
same duty must exist as to things supplied by the dock owner for immedi te : 
in the dock, of which the control is not retained by the dock owner, to th 3 ey 
of using reasonable care as to the state of the articles when delivered b hi : rs a 
ship under repair for immediate use in relation to the repairs ae x <1 ‘ 
of those having control of the ship and the appliances he would, not be ieblan Sid 


the dock owner was 
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4 
to establish his liability it must be proved that the defect which caused the acci- 
dent existed at the time when the article was supplied by the dock owner. 

Blakemore v. Bristol and Exeter Rail. Co. (12) may be relied on as at variance 
with the opinion thus expressed by me, but I think that the objection is not well 
founded. If the plaintiff is to be considered as a volunteer, there would be no 
implied request or invitation to him by the defendant to use the dock and the 
appliances provided. But he was there for the purpose of work, for the due execu- 
tion of which the defendant received the ship into his dock, and the defendant 
received payment as remuneration for allowing the work to be done in his dock, 
and for providing the necessary appliances for enabling it to be done. The plaintiff 
was, therefore, engaged in work, in the performance of which the defendant was 
interested, and he cannot be looked upon in the light of a volunteer. Whether the 
court was right in Blakemore Case (12) in treating the plaintiff as a volunteer may 
be a question. But, as the ground of the decision is that he was so, that vircum- 
stance prevents the case being an authority inconsistent in principle with the con- 
clusion at which I have arrived. 

This decides this appeal in favour of the plaintiff, and I am unwilling to concur 
with the Master of the Rolls in laying down unnecessarily the larger principle 
which he entertains, inasmuch as there are many cases in which the principle was 
impliedly negatived. Take, for instance, Langridge v. Levy (1), to which the prin- 
ciple, if it existed, would have applied. But the judges who decided that case 
based their judgment on the fraudulent representation made to the father of the 
plaintiff by the defendant. In other cases, where that decision has been referred 
to, judges have treated fraud as the ground of the decision, as was done by 


- CotermpGe, J., in Blakemore v. Bristol and Exeter Rail. Co. (12); and in Collis v. 


Selden (8), Wites, J., says that the judgment in Langridge v. Levy (1) was based 
on the fraud of the defendant. This impliedly negatives the existence of the larger 
general principle which is relied on, and the decisions in Collis v. Selden (8), and 
in Longmeid vy. Holliday (10), in each of which the plaintiff failed, are, in my 
opinion, at variance with the principle contended for. George v. Skivington (2), 


and especially what is said by Cueaspy, B., in giving judgment in that case, seems 


to support the existence of the general principle, but it is not in terms laid down 
that any such principle exists, and that case was decided by Crraspy, B., on the 
ground that the negligence of the defendant, which was his own personal negli- 
gence, was equivalent, for the purposes of the action, to fraud, on which, as he 
said, the decision in Langridge v. Levy (1) was based. 

In declining to concur in laying down the principle enunciated by the Master of 
the Rolls, I in no way intimate any doubt as to the principle that anyone who leaves 
a dangerous instrument, such as a gun, in such a way as to cause danger, or who, 
without due warning, supplies to others for use an instrument or thing which to 
his knowledge, from its construction or otherwise, is in such a condition as to 
cause danger not necessarily incident to the use of such instrument or thing, is 
liable for injury caused to others by reason of his negligent act. or the reasons 
stated I agree that the plaintiff is entitled to judgment, though I do not entirely 
eoncur with the reasoning of the Master of the Rolls. 

Judgment reversed. 


Solicitors: E. J. Anning; Watson, Sons & Room. 
[Reported by P. B. Hurcurys, Esq., Barrister-at-Law. ] 
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HUGHES v. PERCIVAL 


[House or Lorps (Lord Blackburn, Lord Watson and Lord FitzGerald), May 
8, 9, June 4, 1883] 


[Reported 8 App. Cas. 443; 52 L.J.Q.B. 719; 49 L.T. 189; 
47 J.P. 772; 31 W.R. 725] 


Negligence—Adjoining premises—Duty of owner of premises to neighbour— 
Dangerous work—Ezercise of reasonable skill and care—Right to take 
indemnity from contractor. ; 

A person who does work on his land which exposes his neighbour to risk 
is not an insurer of his neighbour and does not warrant him against damage 
to his premises, but he is required to see that reasonable skill and care are 
exercised in the operations which expose the neighbour to risk and that every 
reasonable precaution is taken to protect the neighbour’s property from damage. 
He cannot get rid of his responsibility by delegating its performance to a third 
person. He is at liberty to employ such a third person to fulfil the duty 
which the law casts on himself and can take an indemnity in case of mischief 
coming from that person not fulfilling that duty, but he remains subject to 
that duty and liable for the consequences if it is not fulfilled. He must be 
vigilant and careful, for he is liable for injury to his neighbour caused by 
any want of prudence or precaution, even though it may be culpa levissima. 

Butler v. Hunter (1) (1862), 7 H. & N. 826, disapproved. 


Notes. Considered: Hardaker v. Idle District Council, [1895-9] All E.R.Rep. 
311; Cribb v. Kynoch, [1907] 2 K.B. 548. Applied: Newcombe v. Yewen and 
Croydon R.D.C, (1913), 29 T.L.R. 299. Referred to: Barham vy. Ipswich Dock 
Comrs. (1885), 54 L.T. 23; Crawford v. Consett Local Board (1891), 55 J.P.Jo. 
218; Black v. Christchurch Finance Co., [1894] A.C. 48; Joliffe v. Woodhouse 
(1894), 10 T.L.R. 553; Blake v. Woolf, [1895-9] All E.R.Rep. 185; Holliday v. 
National Telephone Co., [1895-9] All E.R.Rep. 359; Penny v. Wimbledon Urban 
Council (1899), 68 L.J.Q.B. 704; Newton v. Huggins (1906), 50 Sol. Jo. 617; Cox 
v. Coulson, [1916] 2 K.B. 177; Sack v. Jones, [1925] All E.R.Rep. 514; Brooke 
v. Bool, [1928] All E.R.Rep. 155; Honeywill and Stein, Ltd. v. Larkin Bros. 
(London's Commercial Photographers), Ltd., [1933] All E.R.Rep. 77; Cassidy v. 
Ministry of Health, [1951] 1 All E.R. 574; Jones v. Manchester Corpn., [1952] 2 
All E.R. 125; Thomson v. Cremin, [1953] 2 All E.R. 1185; Balfour v. Barty-King, 
[1956] 2 All E.R. 555; Davie v. New Merton Board Mills, Ltd., [1958] 1 All E.R. 
67; Green v. Fibreglass, Ltd., [1958] 2 All E.R. 521. 

As to party walls, see 8 Hauspury’s Laws (8rd Edn.) 876-381; and for cases 
see 7 Dicest (Repl.) 308 et seq. , 
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Appeal by the defendant in the action from a decision of the Court of Appeal 
(Bacecattay and Brert, L.JJ., Horxer, L.J., dissenting), reported 9 Q.B.D. 441, 
affirming a decision of the Queen’s Bench Division (Lorp Cotermer, C.J., 
Manisty and Bowen, JJ.), discharging a rule nisi for a new trial. 

The action was brought by the respondent against the appellant to recover 
damages for negligence under the following circumstances. The appellant was 
the owner of two houses at the corner of Panton Street and the Haymarket, 
London, abutting on the east on a house of the respondent in Panton Street, and 
on the south on a house in the Haymarket belonging to one Barron. ‘The appellant 
wished to pull down his houses and to erect a new house on the site, and he 
employed a competent architect to prepare plans and to superintend the work, 
and a competent builder to carry it out. In the course of the operations girders 
to support the appellant’s new house were fixed into the party wall between his 
house and that of the respondent. When the work was nearly completed some 
_of the contractor’s workmen, who were employed in fixing a staircase, cut into the 
party wall between the appellant’s house arid Barron’s for that purpose. This 
act was not permitted by the plans or specifications and was objected to by the 
architect when he discovered it. The wall was old and rotten and gave way, 
and in consequence the girders which had been fixed in the other party wall 
were let down, and that wall and the respondent’s house were damaged. The 
‘ase came on for trial before Manisty, J., and a special jury, and at the conclusion 
of the opening address of the appellant’s counsel the learned judge said that, even 
if all that had been opened were proved it would be no defence to the action, and 
directed a verdict for the plaintiff. The appellant obtained a rule nisi for a new 
trial, which was discharged, and the appellant's appeal to the Court of Appeal 
‘was dismissed. 


_ Philbrick, Q.C., and Kingsford for the appellant. 
Webster, Q.C., and M‘Call for the respondent. 


Their Lordships took time for consideration. 
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June 4, 1883. The following opinions were read. 


LORD BLACKBURN.—This is an appeal against an order of the Court ot 
Appeal dismissing an appeal from an order of the Queen s Bench Division se 
charging a rule obtained by the defendant to enter judgment on the ground t = 
the judge ought to have directed a verdict for the defendant, or that there shou 

new trial. 

i first point to be considered is: What was the relation in which the defendant 
stood to the plaintiff? It was admitted that the parties were owners of adjoining 
houses between which was a party wall, the property of both. The defendant 
pulled down his house and had it re-built on a plan which involved in it the 
tying together of the new building and the party wall which was between the 
plaintiff's house and the defendant's, so that if one fell the other would be damaged. 
The defendant had a right so to utilise the party wall, for it was his property as 
well as the plaintiff's; a stranger would not have had such a right. But I think 
the law cast upon the defendant, when exercising this right, a duty towards the 
plaintiff. I do not think that duty went so far as to require him absolutely to 
provide that no damage should come to the plaintiff's wall from the use he thus 
made of it, but I think that the duty went so far as to require him to see that 
reasonable skill and care were exercised in those operations which involved a 
use of the party wall, exposing it to this risk. If such a duty were cast upon 
the defendant he could not get rid of the responsibility by delegating the per- 
formance of it to a third person. He was at liberty to employ such a third person 
to fulfil the duty which the law cast on himself, and, if they so agreed together, 
to take an indemnity to himself in case of mischief coming from that person not 
fulfilling the duty which the law cast upon the defendant; but the defendant still 
remained subject to that duty and liable for the consequences if it was not 
fulfilled. 

This is the law, I think, clearly laid down in Pickard v. Smith (2) and finally in 
Dalton v. Angus (3). But in all the cases on the subject there was a duty cast 
by law on the party who was held liable. In Dalton v. Angus (3) and in Bower 
v. Peate (4) the defendants had caused an interference with the plaintiff's right of 
support. CocksurN, C.J., it is true in Bower v. Peate (4), after showing this, 
says (1 Q.B.D. at p. 326): 


“The answer to the defendant’s contention may, however, as it appears to us, 
be placed on a proper ground, namely, that a man who orders a work to be 
executed, from which, in the natural course of things, injurious consequences 
to his neighbour must be expected to arise unless means are adopted by which 
such consequences may be prevented, is bound to see to the doing of that 
which is necessary to prevent the mischief, and cannot relieve himself of his 
responsibility by employing someone else—whether it be the contractor 
employed to do the work from which the danger arises, or some independent 


person—to do what is necessary to prevent the act he has ordered to be done 
from becoming wrongful.’ 


I doubt whether this is not too broadly stated. If taken in the full senge of the 
words, it would seem to render a person who orders post horses and a coachman 
from an inn bound to see that the coachman, though not his servant, but that of 
the innkeeper, used that skill and care which is necessary when driving the coach 
to prevent mischief to the passengers. But the Court of Queen’s Bench had no 
intention, and, indeed not being a court of error, had no power to alter, the law 
laid down in Quarman v. Burnett (5). 

If I am right in thinking that the defendant 
party wall of which the plaintiff was part own 
law similar to that which in Dalton v. 
defendant in that case, in conse 
the plaintiff had a right of supp 


» in consequence of his using the 
er, had a duty cast upon him by 
Angus (8) it was held was cast upon the 
quence of his using the foundations on which 
ort, it is not necessary now to inquire how far 
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this general language should be qualified. I do not think Butler v. Hunter (1) is 
consistent with my view of the law. I do not know whether the Court of Exchequer 
meant to deny that such a duty was cast upon the defendant in that case, or 
meant to say that he might escape liability by employing a contractor. If either 
was meant by the Court of Exchequer I am obliged to differ from them. 

Tt this be so, the question is, I think, narrowed to this: Was the operation 
during which the defendant's duty required him to see that reasonable skill and 
eare should be used over at the time when those engaged in the work cut into 
the party wall between the defendant's house and Barron’s, for it is not disputed 
that there was a want of skill in doing this and that it caused the damage, and 
it is not disputed that the men who did it were intending to carry out the work 
on which they were employed. The defence opened at the trial, I think, was 
directed to this, that the contractor was bound not to do anything without written 
authority, and that there was no authority at all to cut into the party wall. I do 
not think that that could prevent the act which was done from being in breach 
of the defendant’s duty. Hotxer, L.J., however, thought as I understand him, 
that the whole of the operation connected with the use of the plaintiff's party wall 
were over, and that the contractor’s men were engaged in a subsequent independent 
job, and that the defendant was under no further duty then than he would have 
been if, after the house was finished, he had brought in carpenters to repair a 
wooden staircase. I cannot, however, take this view. I regret that the case was 
stopped in the counsel’s opening, for I feel convinced that if the evidence had 
been gone into this view of the facts could not have been taken. As it is, I do 
not think it necessary to say more of the view of the law taken by the late lord 
justice [Hotxer, L.J.] than that I think it well worthy of consideration in any 
ease where the facts are as he seemed to suppose. I think that the order appealed 
against should be affirmed, and the appeal dismissed with costs. 


LORD WATSON.—In this case I have had great difficulty in forming an 
opinion satisfactory to my own mind, not because of any doubts as to the law, 
but because I do feel doubtful whether I rightly apprehend the facts which I 
ought to assume as the basis of my judgment. It is very much to be regretted 
that the case was not submitted to the jury. Had that course been followed it 
is certain that the facts would have been ascertained, and it is highly probable 
that no question of law would have arisen. As it is we are left to discover the 
facts upon which our judgment must depend from a very long and argumentative 
statement made by the appellant’s counsel, and in regard to the true import of 
that statement the parties at the Bar widely differed. Accordingly, we heard 
quite as much argument about the meaning of what was said to the jury as upon 
the law of the case.’ In the Court of Appeal the result of this unsatisfactory state 
of matters was that Horxer, L.J., took a somewhat different view of the facts 
from his colleagues, which led him to a different result in law. Had your Lordships 
not thought otherwise, I should have been inclined to send the case back to the 
jury for their determination. 

It is, in my opinion, neither satisfactory nor expedient to decide important 
questions of law upon a hypothetical statement of facts, especially when the litigant 
parties are not agreed as to the meaning of the statement. Here the appellant 
gays that his counsel meant to indicate to the jury that he was about to prove, 
or would try to prove certain facts; the respondent, on the other hand, says that 
the statement of the appellant’s counsel, when carefully read and construed, in- 
dicates that he meant to prove something materially different from those facts. I 
feel a great dislike to criticising the oral statements of a counsel as if they were 
part of the record, and conceive that I am bound to construe them most liberally 
in favour of his client. I rather think that Hotxer, L.J., must have been to 
some extent influenced by these considerations in putting a different construction 
upon the language from that which was adopted by the other members of the 


Court of Appeal. 
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Although I do not agree with the view taken by him, I am not certain a : f 
take precisely the same view of the facts with your Lordships, and it is on ye 
account that I have thought it necessary to explain the grounds upon which I 
have come to the same result. I agree with your Lordships that it was the 
duty of the appellant, in carrying out his building operations, to see that reason- 

i re ren i der to protect from injury the eastern wall of his 
able precautions were taken in order to p jury 
tenement, of which the respondent was part owner. The appellant does not deny 
that many of the operations which he contemplated, and had employed a contractor 
to execute, were such as would necessarily, or possibly, imperil the stability of 
the party wall if no precautions were used, nor does he dispute that it was encum- 
bent upon him to see that these operations were safely carried out by the con- 
tractor. What he did allege and offer to prove before the jury was that all these 
hazardous operations had been brought to a safe termination months before the C 
occurrence which resulted in damage to the respondent‘s house. Looking to 
the terms of the contract and specification I think it does appear that extensive 
structural operations, fraught with obvious risk to the party wall in question, 
had been carefully and successfully executed, and if I had been able to come to 
the conclusion in fact, that after these were completed, there remained nothing 
to be done by the contractor which would reasonably be supposed to involve D 
danger to the party wall, I should have been disposed to agree with Horxer, L.J. 

I do not think that the combination in one contract of operations hazardous and 
operations in no reasonable sense hazardous does affect the character of those 
operations, or impose upon the employer legal duties and liabilities to which he 
would not have been subject had he employed a different contractor for each 
operation. But I am not satisfied that the fitting up of a wooden staircase from E 
the basement floor of the appellant’s tenement to the cellar below, was an operation 
which could occasion no risk to the party wall. It was an operation which might 
be executed in at least two ways, either by cutting a groove in the south party 
wall, and inserting in it one of the wooden stringers supporting the stair, or by 
leaving the wall untouched and fixing the staircase outside it. I see no reason to 
doubt that the latter method would have been unattended with danger to the wall F 
against which the stair was to be placed, or to the party wall in which the respon- 
dent is interested. The other method was, as the result showed, attended with 
serious danger to both these walls, and I cannot find any suggestion in the state- 
ment made by the appellant's counsel to the effect that no one could have reason- 
ably anticipated that a workman might cut the wall in order to let in a stringer. 
The statement which was very strongly and repeatedly made regarding it was @ 
that the cutting of the wall was unnecessary and was not only unauthorised but 
positively forbidden. Unnecessary it certainly was, because the staircase might 
have been securely fixed without interfering with the wall. Unauthorised and 
forbidden it also was in this sense, that by the terms of the contract and relative 
specification the contractor was bound to leave the wall untouched. But the 
terms of the contract and specification are, in my opinion, of no relevancy as ina H 
question with the respondent. : 

If there were any reason to suppose that an ordinary workman entrusted with 
the job might cut into the wall, the appellant took a very proper precaution when 
he bound his contractor not to cut it, but he failed in his duty to the respondent’ 
when he permitted the contractor and his workmen to neglect that precaution. 

IT am of opinion that the appellant could not establish a good defence to the I 
respondent's claim by simply proving that it was not in the least necessary to 
cut the wall, and that the contractor was under an obligation not to do it. It 
appears to me that he could not escape from liability unless he further proved 
that it could not have been reasonably anticipated that any workman of ordinary 
skill in such operations, who was neither insane nor dishonest, would have dreamt 
of cutting the wall. I can find no allegation to that effect, nor do the statements 
made by the appellant's counsel appear to me to sustain the inference that the 
cutting of the wall was an act of that improbable description. It is not said 
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A that the contractor’s workmen were deficient in ordinary skill, or that their act 
however ill-judged, was dictated by any other motive than a desire to perform sheir 
work efficiently. 

In these circumstances the only inference in fact which I can draw is, that 
these men ought to have been specially directed not to interfere with the wall, 
and that care should have been taken that they obeyed the direction. These pre- 

3 cautions ought, no doubt, to have been taken by the contractor, but, in accordance 
with the principle laid down in Bower v. Peate (4) and Dalton v. Angus (8), it 
was no less the duty of the appellant, as in a question with the respondent, to 
see that they were strictly observed. 


LORD FITZGERALD.—The question in the case seems to me rather one of 
+ controverted fact than of law. The defendant did not endeavour to escape from 
the principles to be deduced from Dalton v. Angus (3), Tarry v. Ashton (6), Bower 
v. Peate (4) and Pickard v. Smith (2), or to deny their applicability; and, on the 
other hand, the plaintiff's counsel admitted the law as stated by the defendant’s 
counsel. 
For the defendant it was contended that the work on which he was engaged, 
> if originally hazardous, had ceased to be so, inasmuch as all that was hazardous 
had been completed, and that the particular work which was being done was not 
dangerous in itself, or likely to produce danger, and that the wrongful or negligent 
act of the workman, which it was said caused the calamity, was entirely collateral, 
and wholly unauthorised. I agree with Lorp Buacksurn in regretting the course 
taken at the trial, for I cannot help thinking that, if the evidence had been fully 
» gone into, we should probably not have heard of the case. We are now obliged 
to take our view of the facts from the opening statement of the defendant's 
counsel at the trial, and I have considerable doubt whether the real cause of the 
fall of the plaintiff’s new house is not traceable to another and different source 
than that which has been assumed, and which, if ascertained as a matter of fact, 
might have exonerated the contractor, and rendered clear the liability of the 
» defendant. 
| The undertaking the defendant was engaged on was, no doubt, as a whole perilous 
to his neighbours on both sides, and such as to render care and precaution neces- 
sary at every step until the whole of the new structure was substantially com- 
pleted, or so far at least that nothing remained to be done which could affect the 
stability of either of the party walls. Part of the original design was that the party 
. wall at Barron’s side should be taken down and re-built from top to bottom. Thus 


we find that the specification provides : 


“The contractor to take down the party wall of adjoining building in the Hay- 
market, and cut away all the old bricks and rubbish, grub up old foundations, 


and prepare levels for re-building new party wall.” 


_ The defendant’s counsel, in one part of his statement, said : 

“T ought to mention to you one very important fact, and it is this. There 
all which stood between Barron’s house and the house here, 
Hughes [the appellant]. This party wall it 
was proposed, and assented to by Mr. Hughes, on these plans and specifica- 
tions, should be entirely taken down and re-built. Mr. Hughes would have 
to be at the expense of doing so, because he was the building owner. 


was the party w 
which was to be re-built by Mr. 


out the specification the plan was departed from as to this 


In place of carrying 
peace y n up to the first floor, about fourteen 


old party wall; it was underpinned, and the 
fect, left untouched, but from that point upwards a new party wall was built on 
it, and necessarily of greater height and greater weight than the old wall. It 
was the old portion of this party wall which gave way, and by its fall caused 
the fall of the defendant’s house, and the displacement of the girder which was 
clinched into the plaintiff's party wall, and caused the mischief of which he 


complains. If Barron's wall had been entirely re-built, as it ought to have been, 
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it is not at all probable that the calamity would have occurred. ; A new brick 
wall has great cohesive power, and, as it would be smooth no chipping or hacking 


would be necessary to fit on the stairs, and it would probably be unaffected by ~ 


chipping or hacking, and even cutting into it to fit the wooden staircase or Sa 
steps would not affect its stability so as to create danger. As to the old wall i 
was different; it was of unknown antiquity, and the part that was left seems to 
have been weak, out of plumb, with an uneven and rough front, which, according 
to specification, was to be hacked off and levelled, and it had a great superincum- 
bent weight of new work placed on it. It yielded from its inherent weakness to 
the cutting and shaking it received in the process of fixing the wooden and stone 
steps and came down. 

It is thus described : 


“Then from the first floor up to the second floor, it was intended to have a 
flight of stone steps, the ends to be let into the wall from which they depend, 
pinned into the wall; that involves of course cutting into the wall a sufficient 
depth, and plugging up the holes, after you have got the end of the step in. 
But they began at the bottom, and got the bottom step with the door on the 
floor morticed or let into the wall, pinning it into the wall properly at one 
end and filling that up with cement, and then the next step is fixed above it, 
and the next above that, and so you go on according to the slope at which your 
staircase rises. The men were fixing on the day of the accident this flight of 
stone steps. But independently of that the men who were employed by the 
carpenters were also fixing a flight of steps which led down into the basement, 
wooden steps, and without any knowledge of the foreman of the works, and 
without any order from him, without any knowledge at all of either of the 
architects, or anything shown on the plans to that effect or prescribed in the 
specification, the workman had, on his own head, and, as it were, utterly 
unauthorised, cut into the wall below the level of the ground floor, that is to 
say, the lower portion of the party wall which had been left.”’ 


The fall is described : 


‘The whole appeared to collapse in the centre, to go down, no doubt partly 
or chiefly put in motion by the fact that this party wall had been by the un- 
authorised act of the workmen unduly and improperly weakened; that had 
set the thing going and the girder gave way, the wall gave way, and the collapse 
took place as I have described.” 


The act of the workmen may have been unauthorised and ill-judged, but it was 
an act no doubt done in the execution of the work entrusted to them, and can 


in no sense be said to have been entirely collateral; and it is not to be forgotten 
that the contract provides that 


“complete copies of the drawings and specifications are to be kept in the 
buildings in charge of a competent foreman, who is to be constantly, kept on 


the ground by the contractors, and to whom instructions can be given by the 
architect,’’ 


who, of course, is to direct the workmen in their operations, 


that what they are doing is necessary and lawful, and carried 
manner. 


Was the perilous 
which it is said led immediately to the fall of Barron’s 


and ought to see 
out in the safest 


could not be as long 
of either party wall. 
operation as a whole 


as anything was being done that could affect the stability 
Houker, L.J. ] 
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A was perilous, yet that the peril had ceased, though the work was not completed. 


E 


He says, as to the particular portion of the work: 


“It seems to me perfectly clear that it was not hazardous work, and the 
workmen exceeded their duty; they made a mistake.”’ 


But is it open to us to divide the work thus into sections, and to say as to a 
particular part taken by itself that it carried with it no special peril, and that the 
defendant is not responsible? It seems to me this cannot be done. We should 
not be justified in thus breaking it into parts, or considering the case as if the 
putting in the stairs or the stone steps was the sole work which the defendant was 
getting done. 

The conclusion I have reached is that the defendant had undertaken a work 
which, as a whole, necessarily carried with it considerable peril to his neighbours. 
In the execution of that work the party wall at Barron’s side was so injured that 
it fell in, and its fall dragged down the new building, and injured the plaintiff's 
party wall and premises. What is the law applicable? What was the defendant’s 
duty? The law has been verging somewhat in the direction of treating parties 
engaged in such an operation as the defendant as insurers of their neighbours, 
or warranting them against injury. It has not, however, reached quite to that 
point. It does declare that under such a state of circumstances it was the duty 
of the defendant to have used every reasonable precaution that care and skill 
might suggest in the execution of his works so as to protect his neighbours from 
injury, and that he cannot get rid of the responsibility thus cast on him by 
transferring that duty to another. He is not in the actual position of being 
responsible for injury no matter how occasioned, but he must be vigilant and 
earefyl, for he is liable for injuries to his neighbours caused by any want of prudence 
or precaution, even though it may be culpa levissima. It seems to me that the 
peril to the plaintiff's house continued as long as there remained anything to be 
done which could interfere with the stability of the girder on which the defendant's 
house rested, which the defendant had fastened into the plaintiff's party wall, 
and that there was that want of due supervision and due precaution which makes 
the defendant liable. 


Appeal dismissed. 
Solicitors: Hughes, Hooker, Buttanshaw & Thunder; T. R. Apps. 
[Reported by C. E. Matpen, Esq., Barrister-at-Law. ] 
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A 
HARVEY v. FARNIE 
[House or Lorps (The Earl of Selborne, L.C., Lord Blackburn and Lord 
Watson), November 29, 30, 1882] 
| Reported 8 App. Cas. 43; 52 L.J.P. 33; 48 L.T. 273; 47 J.P. 308; E 


31 W.R. 433] 


Conflict of Laws—Marriage—Dissolution under foreign law—Marriage solemnised 
in England—Husband a foreigner—Residence of parties in country of hus- 
band’s domicil—Wife granted divorce in that country on ground not ground 
of divorce in England. 
Where a marriage has been duly solemnised according to the local law of the C 
place of solemnisation, the wife no longer retains any other domicil than that 
of the husband. Where, therefore, an Englishwoman married in England, 
according to English law, a foreigner with a foreign domicil, and resided with 
him in the country of his domicil abroad, 
Held: the courts of the country of the husband's domicil had power to dis- 
solve the marriage on a ground on which a divorce could not have been granted fff 
in England, and a decree of divorce on that ground would be recognised in 
England. i 
M'Carthy v. Decaix (1) (1831), 2 Russ. & M. 614, disapproved. 


Notes. Considered: Green v. Green, [1893] P. 89; Armitage v. A.-G., Gillig v. 
Gillig, [1906] P. 135. Applied: Bates v. Bates, [1906] P. 206. Considered: R. 
v. Hammersmith Superintendent Registrar, Ex parte Mir-Anwaruddin, [1916-17] 
All E.R.Rep. 464; Re Luck, Walter v. Luck, [1940] 8 All E.R. 307. Referred to: 
Scott v. A.-G. (1886), 56 L.T. 924; Turner v. Thompson, [1886-90] All E.R.Rep. 
576; Salvesen (or Von Lorang) v. Austrian Property Administrator, [1927] All 
E.R.Rep. 78; Nachimson v. Nachimson, [1930] All E.R.Rep. 114; Apt (otherwise 
Magnus) v. Apt, [1947] 1 All E.R. 620; Thynne (Bath, Marchioness) v. Thynne 
(Bath, Marquess), [1955] 3 All E.R. 129; Mountbatten v. Mountbatten, [1959] 1 F 
All E.R. 99; Russ v. Russ, [1962] 1 All E.R. 649. 

As to the validity of foreign decrees of divorce, see 7 Hatssury’s Laws (3rd Edn.) 
112-119; and for cases see 11 Digest (Repl.) 466 et Seq. 


Cases referred to: 

(1) M‘Carthy v. Decaix (1831), 2 Russ. & M. 614; 2 Cl. & Fin. 568, n.; 9 L.J.Ch. qa 
180; 89 E.R. 528, L.C.; 11 Digest (Repl.) 481, 1080. 

(2) R. v. Lolley (1812), Russ. & Ry. 237; sub nom. Sugden v. Loliey, 2 Cl. & Fin. 
D076 m5 OC. Ris 11 Digest (Repl.) 486, 1108. 

(3) Geils v. Geils (or Dickenson) (1852), 20 L.T.0.8. 145; 17 Jur. 423; 1 W.R. 
587; 1 Macq. 255, H.L.; 11 Digest (Repl.) 467, 1007. 

(4) Maghee v. M‘Allister (1853), 8 I.Ch. R. 604. 

(5) Warrender v. Warrender (1835), 2 Cl. & Fin. 488; 9 BIiN.S. 89; 6 E.R a 
1239, H.L.; 11 Digest (Repl.) 356, 250. - fie 

(6) iy Pipes tad (1) (1813), 1 Dow. 117; 3 E.R. 643, H.Ges11 Digest (Repl.) 

(7) Dolphin v. Robins (1859), 7 H.L.Cas. 390; 29 L.J.P. & M. 11: 34 L.T.0.8 
48; 23 J.P. 725; 5 Jur.N.S. 1271; 7 W.R. 674; 3 Macq. 563; 11 EK R “156, 

- uh i" Disa (Repl.) 356, 252. ae 
law v. Gou 1868), L.R. 8 H.L. 55; 37 L.J.Ch. 433: : : 

‘ au Digeak Res ete L.J.Ch. 433; 18 L.T. 833, H.L.; 
liboyet v. Niboyet (1878), 4 P.D. 1; 48 L.J.P. Ls : : : 
27 'W.R. 208, C.A.; 11 Digest (Repl.) 460, 081, nt sa 

(10) Pitt v. Pitt (1864), 10 L.T. 626; 10 Jur.N.S. 785; 12 W.R. 1089; 4 Mac 


627, H.L.; reversing ‘ : 
ae reversing, 1 Macph. (Ct. of Sess.) 106; 11 Digest (Repl.) 348, 


\ 
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Also referred to in argument: 
Doe ate ee LS ppp 2 Cl. & Fin. 571; 9 Bli (N.S.) 32; 6 E.R. 
— (1840), 7 Cl. & Fin. 842; 7 E.R. 1288, H.L.; 11 Digest (Repl.) 
Brook v. 5 ; 3 25 
eae pant Gehan 


Appeal from a decision of the Court of Appeal (James, Corron and Lusu, L.JJ ) 
reported 6 P.D. 35, affirming a decision of Str James Hannen, P., RAP ae D. 
153, dismissing a petition for a declaration of nullity of marriage. bie 

In 1861 the respondent, J. B. Farnie, married in England an Englishwoman 
according to the forms of English law. He was then a domiciled Scot, and after 
the marriage he continued to live in Scotland with his wife. In 1863 a decree of 
divorce was pronounced against him by the Scottish court at the suit of his wife, 
upon grounds which would not have been sufficient to sustain a petition for divorce 
in England. He then settled in England, and in 1865 he married the appellant, 
then a Miss Harvey, in England, and has continued to live there. His first wife 
was still living at the date of his second marriage, and this petition was brought 
by the second wife for a declaration of nullity, on the ground that the Scottish 
decree of divorce was not binding in England. 


Benjamin, Q.C., and Fooks (Webster, Q.C., with them) for the appellant. 
Winch and A. Ward for the respondent, were not called on to address the House. 


THE EARL OF SELBORNE, L.C.—This case has been argued by the learned 
counsel for the appellant at considerable length, and the legal principle involved 
in itis not new to your Lordships. If it were not that there has been much 
consideration and discussion, if not in cases in specie exactly resembling the 
present, yet in cases involving principles bearing upon the present, I have no doubt 
that your Lordships would have desired to hear the case fully argued on both sides; 
but, looking to the nature of this particular case, and to the state of authority 
upon the subject, I believe your Lordships are all of opinion that it is not necessary 
to call upon the counsel for the respondent here. 

The ground upon which this Scottish divorce is impeached appears to be this 
and this alone—that by the law of England a divorce for such a cause (adultery) as 
was alleged here is only granted at the suit of the husband, except under particular 


‘circumstances which in this case do not appear to have existed. The husband's 


adultery, without anything more, would not in England be a ground of divorce. 
It is a ground of divorce in Scotland; and this divorce was upon such a ground at 
the suit of the wife. The circumstances under which this divorce was obtained, 
were these. The marriage had been solemnised in England, but at the time of the 
marriage the husband was domiciled in Scotland. That matrimonial domicil was 
never changed. The husband and wife lived in Scotland, the adultery was com- 
mitted in Scotland, and when both parties were resident there the suit for divorce 
was instituted in Scotland, and a decree was regularly pronounced in those cir- 
cumstances by the Scottish courts. The judge of the Divorce Court and the Court 
of Appeal have both held that, under those circumstances, the sentence of divorce 
not being impeached for any species of collusion or fraud, was the sentence of a 
court of competent jurisdiction, not only effectual within that jurisdiction, but 
entitled to recognition in the courts of this country also. On the other side it has 
been contended that there is a gencral rule of English law supposed to have been 
established in R. v. Lolley (2), and not to have been since departed from in such 
as to make it now otherwise than binding on this House, to the effect that, 
if an Englishwoman is married within the limits of the English jurisdiction to a 
foreigner (a Scotsman being for this purpose in the same position with a foreigner), 
that is a marriage which the English courts must regard as indissoluble by any 
other than an English jurisdiction; or if not that, at all events only dissoluble in 


a way 
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the view of an English court, if dissolved by some other competent jurisdiction for a 
cause for which it might have been dissolved in England. ‘ 

I must take the liberty of saying that, if this question is to be tested be A ato 
ciple apart from authority, although it cannot be denied that the varying jurisprud- 
ence, and perhaps legislation also, of different countries may and do introduce 
some undesirable cases of conflict between the laws of those different countries on 
questions of matrimonial status, yet, if the question is to be approached OF eared 
ciple, I should certainly say that in such circumstances as those which exist in the 
present case all the principles of private international law point in the direction 
of the validity of such a sentence and of its recognition by the courts of other 
countries. Of course I assume that in the way of that recognition on the principle 
of international law, there would not be interposed any positive legislation bearing 
upon the point, or any positive prohibition binding upon the court in which the 
question arises. 

Upon the point of principle how does the matter stand? Let it be granted (and I 
think it is well settled) that the general rule internationally recognised as to the 
constitution of marriage is that, when there is no personal incapacity attaching 
upon either party or upon the particular party who is to be regarded by the law 
to which he is personally subject, that is, the law of his own country, then marriage 
is held to be constituted everywhere, if it is well constituted secundum legem loci 
contractus; but that merely determines what in all these cases is the point you start 
from. When a marriage has been duly solemnised according to the local law of the 
place of solemnisation, the parties do become husband and wife. But when they 
become husband and wife, what is the character which the wife assumes? She 
becomes the wife of the foreign husband in a case where the husband is a foreigner 
in the country in which the marriage is contracted. She no longer retains any 
other domicil than his which she acquires. The marriage is contracted with a 
view to that matrimonial domicil which results from her placing herself by contract 
in the relation of wife to the husband whom she marries knowing him to be a 
foreigner domiciled and contemplating permanent and settled residence abroad. 

Therefore, it must be within the meaning of such a contract, if we are to inquire 
into it, that she is to become subject to her husband's law, subject in respect of 
the consequences of the matrimonial relation and of all other consequences depend- 
ing upon the law of the husband’s domicil. That would appear to be so upon 
principle, and that principle followed out would certainly apply in a case like this, 
where the domicil into which she has married has never undergone a change, where 
there has been no divergence of cohabitation or residence, and where the crime was 
committed in the country both of the domicil and of the forum. It would appear 
that, if this question is to depend on any principle at all, it must be upon the 
principle of recognising the law of the forum and matrimonial domicil, which in this 
case both concur. 

That being my view of the plain and clear conclusion to which we shall be driven 
upon this subject, let us see how the matter stands upon the authorities. There 
are a number of different cases which may be mentioned, and may be distinguished 
from each other; but, as far as I know, there are only two or three cases in which 
an appeal has been made to this House which present concurrently all the cireum- 
stances relied upon for the foundation of the jurisdiction in the present case 

It is said that those circumstances existed in M‘Carthy v. Decaix (1) Badatins 
there the solemnisation of the marriage was also in England, but the husband was 
A Dane. As far as I recollect, the parties lived together in Denmark as lon as the 
lived together at all, and in the courts of Denmark, while they both lived th 
a sentence of divorce was pronounced. That sentence was not for a cause ohiabe 
even under the present law, would be recognised in England. It was for h t 
abroad I think is called—or at least that is our English translation of the idee i 
legal term—incompatibility of temper. But, except as to the nature of the cack 
of the divorce, that case would seem in its original facts to have been like the 
present. It is said that Lorn BrovcHam in M‘Carthy v. Decaix (1) decided that, 
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A because the solemnisation of the marriage with an Englishwoman had taken place 
in England, therefore the Danish court could not under those circumstances dis- 
solve the marriage. I have great respect for the judicial decisions of all who have 
at any time filled the office of Lord Chancellor. 1 have great respect, also, for the 
high reputation of Lorp Brovcuam; but I am compelled to speak without great 
respect of the decision in M‘Carthy v. Decaix (1), because not only does it appear 

b to me to proceed upon a view of R. v. Lolley (2) which is not tenable, but also it 
is a decision which, upon principles universally recognised, would be incapable of 
being supported, even if it were true that the English court ought not to have 
recognised that Danish divorce, because, beyond all doubt on that supposition, both 
the husband and the wife lived and died domiciled in Denmark, and the distribu- 
tion of both their personal estates would, by a law which is beyond controversy, 

C fall to be regulated in England and everywhere by the law of Denmark and not by 

the law of England. Therefore, unless it had been ascertained that the law of 

Denmark under those circumstances would not distribute those estates in the same 

manner as if there had been a valid divorce, the decision manifestly lost sight 

of the true question in the cause. 

I do not, therefore, think it necessary to say more about M‘Carthy v. Decaizx (1). 
It has been commented upon on various occasions in a manner certainly tending 
to shake its authority; but, to my mind, nothing more is necessary entirely to 
destroy its authority than to bear in mind the fact that, even if the English courts 
ought to have declined to recognise in that case the Danish divorce, still the 
English courts could not with propriety have applied the English law to the case, 
n because the distribution of the movable property in question depended entirely upon 

Danish law, and the English courts were bound to treat it as depending upon Danish 

law. ‘Therefore M‘Carthy v. Decaix (1) may be put aside. 

I am not quite sure, but I think that in Geils v. Geils (3) the circumstances were 
also parallel with those of the present case, because there, if I am not mistaken, not 
only was the Scottish matrimonial domicil unchanged at the time of the divorce, but 

f I think the adultery was committed in Scotland, and I think at the time of the 
action brought both parties were resident in Scotland. In that case the decision of 
the Scottish court was upheld upon an appeal from Scotland to this House. No 
doubt, that by itself does not show that an English court ought to have also 
recognised the validity of the decision; but, having regard to what has constantly 
fallen from the judges who in this House have determined questions of that kind 

+ with reference to general principles, I think the presumption rather is that an Eing- 

lish court ought, unless some reason which at present I am unable to perceive be 

shown to the contrary, to recognise the decision of a Scottish court in a case in 
which this House has held that the Scottish court had proper jurisdiction to pass 
such a sentence. 

The third case is Maghee v. M‘Allister (4), a case in Ireland before BLAcCKBURNE, 
L.C. There, as in the Danish case, the cause of divorce was one which would not be 
sufficient in England, desertion and non-adherence, but the parties there also had 
been from the first matrimonially and actually domiciled in Scotland. They were 
not both in Scotland when the action was brought, and that makes it stronger. 
I rather think that the cause of action arose out of the fact that the wife had 
withdrawn herself, and she was elsewhere. eR 

Nevertheless, the jurisdiction was upheld on the same principles on which this 
House upheld the Scottish jurisdiction in Warrender v. Warrender (5), where the 
matrimonial domicil had all along been Scottish, but the crime was alleged to have 
been committed out of Scotland, and the wife was resident there; still this House 
held, in a Scottish appeal undoubtedly, that the Scottish court had proper jurisdic- 
tion; and the Lord Chancellor of Ireland, under circumstances similar in principle, 
held that an Irish court ought upon principle, according to the comity of nations, 
to recognise the competency of the Scottish jurisdiction to pronounce the divorce 
which had been pronounced in Maghee v. M'Allister (4). 
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I believe that those are the only cases which are in their circumstances exactly 
like the present case. Much of illustration and of valuable and important doctrine 
is undoubtedly to be found in other authorities. I will just glance at some of 
those authorities in order to see precisely what they do and what they do not 
determine. I will begin with R. v. Lolley (2). What was R. v. Lolley (2)? It was 
a case of this class, that persons who had married, and had always been and always 
continued to be matrimonially and actually domiciled in England, had recourse 
to Scotland for the purpose of constituting a merely collusive domicil, and there 
obtained a divorce for a crime, I take it, committed in Scotland. It was held by 
the English courts that that was not a valid sentence. I do not think that there 
was certainly any very great hardship upon Mr. Lolley, the husband, because 
whether there was collusion on the part of his wife or not, it is quite certain that 
he went through the whole proceeding in order to get rid of his wife and marry 
another woman, with whom he had already entered into a conditional engagement. 
But there was a total absence of matrimonial or actual domicil. We need not 
consider whether a change of domicil would or would not have been sufficient. 
he domicil was throughout English, and the recourse to Scotland was merely for 
the purpose of getting rid of the marriage. That case decided, and every subsequent 
case is consistent with the decision, that in those circumstances the Scottish court 
had no proper jurisdiction, or at all events not such a jurisdiction as could be 
recognised as giving any effect to its sentence in England. 

There arose a somewhat similar question in Tovey v. Lindsay (6), and it is 
remarkable that there Lorp Expon did, in the course of the argument, once or twice 
before he came to deliver judgment, express himself in terms not different from the 
terms used at your Lordships’ Bar, by the learned counsel for the appellant, as to 
the point decided in R. v. Lolley (2). He is reported to have said (1 Dow. at p- 
124), that the 


“twelve judges had lately decided that, as by the English law marriage was 
indissoluble, a marriage contracted in England could not be dissolved in any 
way except by an act of the legislature,”’ 


which is very much the way in which counsel for the present appellant i 
Again (ibid, at p. 125): <a PPE ae 
“You say that the marriage ought to be dissolved. Her answer to that is, 
that being contracted within the pale of the English law, it is indissoluble.”’ 


So Lorp Expon during the argument once or twice expressed himself, with regard 
o R. v. oie Nee < poner of the appellant’s argument in this case; but when 
e came to deliver his judgment, it is quit ain t i i 
he saw reason to take ‘ different pier oP cae 

The material facts there were these: The original domici 
Scottish. He had afterwards lived a good deal in England, ee avon 
He had separated from his wife. His wife remained in Durham, and id after ne 
sued her for a divorce in Scotland, she being out of the jurisdiction and there bei : 
no corpus delicti in Scotland. The Scottish courts had treated ies a conf ats 
Scottish domicil. Lorp Expon in the whole of his judgment treats damisihenge 
point upon which the question ought properly to depend; not, however, ulti oy 
deciding anything, and certainly not deciding the very important were wuhieh 
might have arisen if the change to an Knglish domicil had see aah 
namely, how far a subsequent change of domicil would affect the vurisdi a ce 
dissolve the marriage; but he considered the fact of domicil to be ae are 
ascertained, which, according to the view of R. v. Lolley (2) taken nae ee 
lant’s counsel at your Lordships’ Bar, could not possibly have been ied ic! 
Therefore, I think we may infer very clearly that in Lorp Expon’s as yin 
not be determined off-hand that the Scottish court had n ae 
the ground that the marriage had taken place in England 

Then I come to observe upon two other classes of ta 
because Dolphin v. Robins (7) and Shaw v. Gould (8) 


O jurisdiction merely on 


ses, or rather one other class, 
seem to me to be very nearly 


oer 
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the same in their circumstances as R. v. Lolley (2), and I will not, therefore, dwell 
upon those cases. In the other class of cases is Niboyet v. Niboyet (9), where the 
forum which dissolved the marriage was not that of the matrimonial domicil, but 
was that of the bona fide residence of both parties, both being within the jurisdic- 
tion, and the crime having been committed there. ~If that case was well decided, it 
is not certainly an authority in the appellant's favour, because it goes to this length, 
that, at all events under the English statute, if those circumstances are found con- 
curring, even domicil is not necessary to give jurisdiction to dissolve a marriage. 
Whether or not another country, in that case the country of the parties (France), 
would have recognised that decision we need not at present inquire, because either 
it is applicable on the present occasion, or it is not. If it is applicable, it is 
certainly an authority against the appellant; if it is not applicable, it does not 
help her. | 

Pitt v. Pitt (10) no doubt was a case which did not unite the circumstances 
which your Lordships have to consider here, because, in Pitt v. Pitt (10), in which 
this House on an appeal from Scotland reversed an order which had affirmed the 
jurisdiction of the Scottish court, and, therefore, determined that the court had no 
jurisdiction, the circumstances were these. The matrimonial domicil was English, 
the solemnisation of the marriage was in England. Mr. Pitt, the husband, had gone 
to Scotland. It was in controversy whether he had there acquired an actual domicil 
or not, but it was decided that he had not. He, therefore, retained his English 
domicil. The wife was not in Scotland, and the alleged adultery was not com- 
mitted in Scotland. In those circumstances the House came to the opposite 
decision from that which it had arrived at in Warrender v. Warrender (5), the cir- 
cumstances being very parallel, except that in the one case there was, and in the 
other there was not, a Scottish domicil. In Warrender v. Warrender (5), where 
there was a Scottish domicil, the jurisdiction was upheld, though the crime had not 
been committed in Scotland, and though the wife, who was the defender, was not 
resident in Scotland. In Pitt v. Pitt (10) the jurisdiction was denied, because 
there was not a Scottish domicil, the other circumstances being the same. 

I do not say that Pitt v. Pitt (10) would of necessity govern cases like Niboyet v. 
Niboyet (9), for example, if they were to arise in Scotland. That is not a question 
which your Lordships have now to determine, and it is not desirable that you 
should go beyond the ease which you have to determine; but this I will say, with- 
out going through all the cases whith have been cited, that when they are carefully 
examined you find that the current of the best authority which pervades them is in 
favour of regarding and not disregarding international principles upon this subject, 
when you do not find the positive law of the country where the forum is in conflict 
with those principles, unless M‘Carthy v. Decaix (1) may be considered to be an 
exception. The present decision in the Court of Appeal is in accordance with 
international law and with the whole stream of sound authority, including Lorp 
Lysxpucrst, Lorp Broveuam himself (though no doubt from the view which he took 
of R. v. Lolley (2) he not infrequently contended against it in terms which your 
Lordships probably would not unreservedly adopt), Lorp Sr. Lronarps, Lorp 
Wesrevry, Lorp CranwortH, Lorp CHELMSFORD, and Lorp Krinaspown, all of 
whorn concur. I have no hesitation in saying that, from the passages which have 
been read from the judgments of each and. every one of those noble and learned 
Lords, I should confidently infer that, if the present case had been argued before all 
or any one of them, they would have concurred in the judgment which Fi now move 
your Lordships to pronounce, which is, that the present appeal be dismissed with 


costs. 


LORD BLACKBURN.—-I um entirely of the same opinion. I agree in almost 
everything that has been said, and I should hardly consider it necessary to add any- 
thing if it were not that I wish to point out that the only question that we have 
to decide at present is that in this case the divorce was good, that the court in 
Seotland had, under the circumstances of this case, the proper power to divorce, 
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and that that divorce put an end to the marriage. Several cases were cited and 
arguments used for the purpose of showing that in some cases a divorce might not 
have been good where there was not so much ground for it as there is here. That, 
I apprehend we have not to consider. It is no objection to this being a good divorce 
and putting an end to the marriage in this case to say that there might be cases 
in which the facts did not go so far and in which a divorce might not be good 
according to some of the decisions. That would not affect the present decision, 
which is that in the present case there is enough to do it. 

Let us now see what the present case is. A Seotsman domiciled in Scotland, 
and being to all intents and purposes a Scotsman, comes to England, and there mar- 
ries an English wife. She was an Englishwoman up to the moment of her marriage. 
The marriage took place in England according to the forms of English law, and from 
the moment of her marriage she became a domiciled Scotswoman, just as her hus- 
band was a domiciled Scotsman. There was nothing whatever to change that 
domicil; and while they were both in Scotland there was a divorce by a Scottish 
court from the marriage, a dissolution a vinculo matrimonii on the particular 
ground of an offence committed in Scotland. The question is: Is that divorce good 
in England? Is it according to English law that a dissolution of marriage by a 
Scottish court under those circumstances is a good dissolution of marriage in 
England? Whether it would have been good in Scotland or not would not have 
been the same question. I can easily suppose that there might be good divorces 
in Scotland that would not be good in England. Seeing that there was this com- 
plete domicil, which almost every writer and speaker upon the subject has 
regarded as certainly the most important element in considering what the status 
of married people and the status of those divorced from a marriage is, this was 
in its origin a Scottish domicil from the very beginning. 

The only ground upon which it has been said that a Scottish court could not 
divoree the parties was that the actual marriage contract was made in England. 
I do not myself see why, upon any principle, that should make any difference. 
What was urged was that there was authority for that proposition, and for that 
purpose R. v. Lolley (2) was cited. Lorp BrovGuam did more than once cite and 
act upon R. v. Lolley (2), as though he had understood it as going to the full 
extent of what I have just said—that the fact that a marriage was contracted 
locally in England made it an English marriage gand, therefore, indissoluble by any 
foreign court on the ground of adultery or anything else. Lorp BrouGcHam appears 
to have thought that that was the decision in R. y. Lolley (2), but I think that that 
was not the decision. When you look at the facts in R. v. Lolley (2) they are 
clear. An English husband married an English wife in England; he was a domi- 
ciled Englishman, she was a domiciled Englishwoman. They continued to be 
domiciled Englishman and Englishwoman down to the moment when, going into 
Scotland for a temporary purpose, he committed adultery there, and she caused 
him to be divorced in a Scottish court. 

In that state of facts the point which was decided by the twelve judges upon the 
aeons pales ee hi ee piri ee Shey could not and would not 
it ought to have been left to seat t 7 ait re Tae ve! a 
Ee acai a ineerdh ] sf o find 16 and fraud was not left to a jury; but 
Hs Henny me e i aes > that was brought before them, that there was an 
ii ates dedi t anvine period of the case, and when they decided 
indissoluble be a Pte t, I si : re scar aie ch te: beta 5 
domicil was En lish pesca § b ee es peter rca 
BrouauHam did saat underst en pee ene eek “ ee transaction. Lorp 
TaBaybtihinseartaike £2 it\ 80, and more than once in his anger against R. v. 

Q e to maintain that it was decided upon the ground of 

the contract being English, and to drive it to absurd resul cee 
ilts, a reductio ad 

Spay to show that the decision, as he understood it was wrong. But there is 
no case that I am aware of which says that R. v. Lolley (2) as I have just put it 


J 
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is not right. There is no case which, either in Scotland or in this country, decides 
finally that even in Scotland a divorce under such circumstances as those of R. v. 
Lolley (2) would not be good. Whether upon the authorities it might not be 
decided hereafter (it has not yet been decided) that a divorce in Scotland in such 
eireumstances as those of R. v. Lolley (2) would not be valid even by Scottish law, is 
a point which does not arise in the present case, and one upon ‘which I wish to 
express no opinion either one way or the other. Assuming that in R. v. Lolley (2) 
the divorce would be good in Scotland, it would be, to my mind, a very uncom- 
fortable result that it should be good in Scotland and bad in England; but that 
does not, to my mind, prove that this case was not rightly decided. We have not 
to consider whether or not a divorce under the circumstances of R. v. Lolley (2) 
would in England be bad; we have to consider whether a divorce under the circum- 
stances of the present case would be bad because it might have been shown to have 
been void in R. v. Dolley (2) under the circumstances of that case. The validity 
of the divorce in R. vy. Lolley (2) is not the question which is now at all before your 
Lordships. 

Several of the other cases which were cited, such as Niboyet v. Niboyet (9), 
would only, I think, at the utmost go to this, that there may be grounds (I do not 
inquire whether they would be good or bad grounds) for saying that a divorce may be 
good and valid in every country, if it is valid in the country where it is pronounced 
under circumstances that go the length of those in the present case. There was a 
difference of opinion in Niboyet v. Niboyet (9), and I wish to express no opinion 
upon it one way or the other; but, supposing it were valid, going even further than 
this case, how can that be an authority for saying that it is not valid when the 
circumstances only go as far as they do here? I need not repeat what has been 
said with regard to Lorp Brovauam’s expressions. I can only say that, weighing 
them, not as authorities binding upon me, but merely as expressions of Lorp 
BrovGHam’s opinion, his reasoning in the cases which have been cited does not 
carry much weight or influence in my mind, and the authority of BhackpurNg, LG. 
(in Maggee v. M‘Allister (4)), certainly seems to me to decide exactly the con- 
trary. It appears to me that he was quite right in his decision upon the facts 
before him, and he gives very good grounds for it. I think his decision is in con- 
formity with all that has been thrown out by various judges at different times. 
Without going further than that, and without entering into the question and saying 
whether a bona fide change of a domicil which was originally English would affect 
the question or not, I say that it seems to me that there is no authority except 
Lorp Broveuam’s against the proper doctrine which was laid down by the court 
below in the present case, but that there is every authority, except Lorp Brove- 
HAM’s, going the other way. 

I must observe one thing further. I should have said it, perhaps, a little earlier. 
I think, when you come to look at the expressions which, in a case decided im- 


- mediately after R. v. Lolley (2), namely, Tovey v. Lindsay (6), Lorp Expon used 
with reference to R. v. Lolley (2), you find that, although Lorp BrouGHam had 


said that it was held that a marriage was indissoluble in Scotland when contracted 
in England, Lorp Expon, before he came to deliver judgment, said that the decision 
in R. v. Lolley (2) was that a marriage was indissoluble when it was an English 
domiciled marriage ab initio down to the time of the divorce. All that was done 
in that case was to send the cause back again to Scotland in order that the Scottish 


courts might consider with great care before they decided that they had the 


divorce under circumstances which raised such a question as that. It 
appears that the party died shortly alterwards, and it was not decided then, and I 
do not think it was ever finally decided by the Scottish courts. At all events, I do 
not think it would be proper now for your Lordships to form the opinion that that 
question was decided. I think that all that should be decided here is that upon 


such facts as are here stated, the Seottish court had power to direct a divorce which 


should be valid everywhere. 


power to 
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LORD WATSON.—I am of the same opinion. In this case it is very clear to _ 


my mind, and it has not been disputed by the appellant, that, according to the 
decisions of this House in Scottish appeals, the Court of Session had, under the law 
of Scotland, jurisdiction to pronounce a sentence of divorce between these parties in 
December, 1863. But the question which is raised for determination 1s whether 


that decree must be respected by the courts of England, or whether it must be set | 


aside as an invalid decree because it dissolves an English marriage. 

I must confess that, to my mind, it would be contrary to the plainest principles 
of international private law, as expounded in a long series of decisions in this 
House by noble and learned Lords of the highest judicial eminence, from W arrender 
vy. Warrender (5) in 1835 down to Shaw. v. Gould (8) in 1868, to give effect to the 
contention which has been addressed to your Lordships on behalf of the appellant. 
But then it is said that those principles do not admit of application to the present 
case because the question falls to be decided, not upon general principles of inter- 
national law, but upon a certain principle which is peculiar to the law of England. 
That principle, when explained by the learned counsel for the appellant, is neither 
more nor less than that, in a case where a marriage takes place in England between a 
foreigner and an English lady, the law of England regards the place of celebration as 


fixing within England the jurisdiction, and the only jurisdiction, to dissolve the mar- ~ 


riage, and alter the status of the parties from that of married to that of single persons. 

For that proposition no authority has been cited either concurrent with, or 
subsequent to, the long series of decisions to which I have already adverted. But 
it is said that it was so settled in R. v. Lolley (2), approved of in Tovey v. Lindsay 
(6), and followed in M‘Carthy v. Decaix (1). I agree with every word that has 


fallen from your Lordships in regard to what was decided in R. v. Lolley (2). I _ 


think it is by a mere play upon words that the appellant’s counsel has even had a 
show of plausibility in support of his argument here by using the words ‘‘English 
marriage’ which are capable of two very different meanings, either as signifying 
the substance of the contract or union between the parties out of which their 
rights as spouses arise, or as signifying the mere place of celebration. I cannot 


think that, in remitting Tovey v. Lindsay (6), Lorp Expon had in view that it ~ 
meant merely the place of celebration of the marriage. It is very remarkable, if — 


that’ was in his Lordship’s mind, that he should have remitted the case to the 
Court of Session to consider, not whether the court in Scotland had power to dis- 
solve a marriage celebrated in Wngland, but whether their judgment was well 
founded in respect of the domicil of the parties. The only difficulty or doubt upon 
which the case was remitted was that it appeared to the noble and learned Lord 
that there was great room for difference of opinion as to the fact of the pursuer 
being domiciled in Scotland at the time. He asked the judges in Scotland to 
consider whether he was not really domiciled in Durham, and not in Scotland, as 
they had assumed in their judgment, and, in the event of their coming to that 


conclusion in point of fact, he remitted the matter to them with directions carefully 
to consider the law upon the point. 


So far as regards M‘Carthy v. Decaix (1), I think that there are considerations — 


arising upon the face of that judgment which render it of little value as an authority 
Even if it had been a decision more in point than it seems to me to be I should n6b 
have been inclined to follow it in the face of those very weighty observations which 
have been made by judges, as I have already said, entitled to the highest respect, in 
subsequent cases. I can only say that throughout the argument in this Sate a 
have felt very little doubt as to the result at which your Lordships ought to arrive 
because, from beginning to end of that argument it has been a struggle to represent 
that the words ‘English marriage’? were used throughout these eases or the more 
see tha of them by the judges who used the expression, to designate mere cele- 
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R. v. DUDLEY AND STEPHENS 


[Queen’s Beno Drviston (Lord Coleridge, C.J., Grove and Denman, JJ., 
Pollock, B., and Huddleston, B.), December 4, 9, 1884] 
[Reported 14 Q.B.D. 273; 54 L.J.M.C. 32; 52 L.T. 107; 49 J.P. 69; 
33 W.R. 347; 1 T.L.R. 118; 15 Cox, C.C. 624] 


Criminal Law—Murder—Defence—Necessity to kill to preserve own life—No 
threat or violence against prisoner. 

It is not lawful for any person, in order to save his own life, to kill another 
when that other is neither attempting or threatening his life nor is guilty of 
any illegal act of violence towards him. Anyone who kills an innocent and 
unoffending person to save his own life is guilty of murder. 

The two prisoners were indicted for wilful murder, and on the trial the jury 
returned a special verdict, stating the facts, and referred the matter to the 
court. The facts stated in the special verdict were substantially as follows: 
The prisoners, able-bodied English seamen, and the deceased, an English boy 
between seventeen and eighteen years of age, the crew of an English yacht, were 
cast away in a storm on the high seas 1,600 miles from land, and were compelled 
to put into an open boat. The food they took with them was consumed, and, 
they, having been for eight days without food, and for six days without water, 
the prisoners killed the boy. The boy when killed was lying at the bottom of 
the boat, helpless, weak, and unable to make any resistance, and did not assent to 
his being killed. The prisoners, and another man who was with them, fed upon 
the body and blood of the boy for four days, when they were picked up by a 
passing vessel. The verdict went on thus: ‘‘If the men had not fed upon the 
body of the boy, they would probably not have survived to be so picked up and 
rescued, but would within the four days have died of famine; the boy, being 
in a much weaker condition, was likely to have died before them; at the time 
of the act in question there was no sail in sight nor any reasonable prospect of 
relief; under the circumstances there appeared to the prisoners every probability 
that, unless they then fed, or very soon fed, upon the boy or one of themselves, 
they would die of starvation; there was no appreciable chance of saving life 
except by killing someone for the others to eat; assuming any necessity to kill 
anybody, there was no greater necessity for killing the boy than any of the 
three men.”’ 

Held: the facts as found afforded no justification for the killing of the boy, 
and the prisoners were guilty of wilful murder. 


Notes. Referred to: R. v. Steventon Parish (1885), 1 T.L.R. 395; R. v. Staines 
Local Board (1888), 4 T.L.R. 364; R. v. Brooke (1894), 59 J.P. 6; R. v. Jameson 
(1896), 60 J.P. 662. 

As to the crime of murder, see 10 Hatssury’s Laws (8rd Edn.) 704-715; and for 
cases see 15 Dicest (Repl.) 930 et seq. 


Cases referred to: 

(1) Commonwealth vy. Holms, 1 Wall Jr. 1. 

(2) R. v. Stratton (1779), 1 Doug.K.B. 239; 99 E.R. 156; 21 State Tr. 1045; 14 

Digest (Repl.) 75, 358. 

Trial adjourned from Exeter Assizes for consideration of the special verdict 
returned by the jury. toe 

The two prisoners, Thomas Dudley and Edwin Stephens, were indicted for the 
wilful murder of Richard Parker on July 25, 1884, on the high seas, within the 
jurisdiction of the Admiralty of England. They were tried at the winter assizes 
at Exeter on Nov. 6, 1884, before Huppiesron, B., when, at the suggestion of the 
learned judge, the jury returned a special verdict, setting out the facts, and referred 
the matter to the Divisional Court for its decision. 

The special verdict was as follows: 
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‘The jurors, upon their oath, say and find that, on July 5, 1884, the prisoners, 
with one Brooks, all able-bodied English seamen, and the deceased, also an 
English boy, between seventeen and eighteen years of age, the crew of an 
English yacht, were cast away in a storm on the high seas, 1,600 miles from the 
Cape of Good Hope, and were compelled to put into an open boat. That in this 
boat they had no supply of water and no supply of food, except two IIb. tins of 
turnips, and for three days they had nothing else to subsist upon. That on the 
fourth day they caught a small turtle, upon which they subsisted for a few 
days, and this was the only food they had up to the twentieth day, when the 
act now in question was committed. That on the twelfth day the remains of 
the turtle were entirely consumed, and for the next eight days they had noth- 
ing to eat. That they had no fresh water, except such rain as they from time 
to time caught in their oilskin capes. That the boat was drifting on the ocean, 
and it was probably more than a thousand miles away from land. That on the 
eighteenth day, when they had been seven days without food and five without 
water, the prisoners spoke to Brooks as to what should be done if no succour 
came, and suggested that someone should be sacrificed to save the rest, but 
Brooks dissented, and the boy to whom they were understood to refer was not 
consulted. That on July 24, the day before the act now in question, the 
prisoner Dudley proposed to Stephens and to Brooks that lots should be cast 
who should be put to death to save the rest, but Brooks refused to consent, and 
it was not put to the boy, and in point of fact there was no drawing of lots. 
That on that day the prisoners spoke of their having families, and suggested 
that it would be better to kill the boy that their lives should be saved, and the 
prisoner Dudley proposed that if there was no vessel in sight by the morrow 
morning the boy should be killed. That next day, July 25, no vessel appearing, 
Dudley told Brooks that he had better go and have a sleep, and made signs to 
Stephens and Brooks that the boy had better be killed. The prisoner Stephens 
agreed to the act, but Brooks dissented from it. That the boy was then lying 
at the bottom of the boat quite helpless, and extremely weakened by famine and 
by drinking sea water, and unable to make any resistance, nor did he ever 
assent to his being killed. The prisoner, Captain Dudley, offered a prayer, 


asking forgiveness for them all if either of them should be tempted to commit a. 


rash act, and that their souls might be saved. That the prisoner Dudley, with 
the assent of the prisoner Stephens, went to the boy, and telling him that his 
time was come, put a knife into his throat and killed him then and there. That 
the three men fed upon the body and blood of the boy for four days. That, on 
the fourth day after the act had been committed, the boat was picked up by a 
passing vessel, and the prisoners were rescued still alive, but in the lowest state 
of prostration. That they were carried to the port of Falmouth, and committed 
for trial at Exeter. That, if the men had not fed upon the body of the boy, 
they would probably not have survived to be so picked up and rescued, but 
would within the four days have died of famine. That the boy, being in a much 
weaker condition, was likely to have died before them. That at the time of the 
act in question there was no sail in sight, nor any reasonable prospect of relief. 
That under the circumstances there appeared to the prisoners every probability 
that, unless they then fed, or very soon fed, upon the boy or one of themselves 
they would die of starvation. That there was no appreciable chance of saving 
life except by killing someone for the others to eat. That, assuming any neces. 
sity to kill anybody, there was no greater necessity for killing the boy than an 
of the three men. ; : po 
“But whether upon the whole matter aforesaid by the said jurors in form 
aforesaid found the killing of the said Richard Parker by the said Thomas 
Dudley and Edwin Stephens done and committed in manner aforesaid be 
felony and murder or not the said jurors so as aforesaid chosen, tried and 
Sworn, are ignorant, and pray the advice of the court thereupon. And if anon 
the whole matter aforesaid by the said jurors in form aforesaid found the court 
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shall be of opinion that the aforesaid killing of the said Richard Parker in 
manner aforesaid done and committed be felony and murder, then the said 
jurors on their oath say that the said Thomas Dudley and Edwin Stephens are 
each guilty of the felony and murder aforesaid in manner and form as in and by 
the indictment aforesaid above specified is against them alleged. And if upon 
the whole matter aforesaid by the said jurors in form aforesaid found the court 
shall be of opinion that the aforesaid killing of the said Richard Parker in 
manner aforesaid done and committed be not felony and murder, then the 
jurors aforesaid on their oath aforesaid say that the said Thomas Dudley and 
Edwin Stephens are not guilty of the felony and murder aforesaid in manner 
and form as in and by the said indictment above specified is against them 
alleged. And if upon the whole matter aforesaid by the said jurors in form 
aforesaid found the court shall be of opinion that the killing of the said Richard 
Parker in manner aforesaid done and committed be felony and manslaughter, 
then the said jurors on their said oath say that the said Thomas Dudley and 
Edwin Stephens are each guilty of the felonious killing and slaying of the said 
Richard Parker. And if upon the whole matter aforesaid by the said jurors in 
form aforesaid found the court shall be of opinion that the aforesaid killing of 
the said Richard Parker be neither felony and murder nor felony and man- 
slaughter, then the said jurors on their oath say that the said Thomas Dudley 
and Edwin Stephens are not guilty of the premises in the indictment specified 
and charged upon them.”’ 


Collins, Q.C., H. Clark-and L. E. Pyke for the prisoners. 
The Attorney-General (Sir Henry James, Q.C.), Charles, Q.C., C. Mathews and 
Danckwerts for the Crown. 


Cur. adv. vult. 


Dec. 9, 1884. The following judgment of the court was delivered by 


LORD COLERIDGE, C.J.—The two prisoners, Thomas Dudley and Kdwin 
Stephens, were indicted for the murder of Richard Parker on the high seas on 
July 25 in the present year. They were tried before Huppieston, B., at Exeter 
on Noy. 6, and, under the direction of my learned brother, the jury returned a 
special verdict, the legal effect of which has been argued before us, and on which 
we are now to pronounce judgment. From the facts, stated with the cold precision 
of a special verdict, it appears sufficiently that the prisoners were subject to terrible 
temptation and to sufferings which might break down the bodily power of the 
strongest man, and try the conscience of the best. Other details yet more 
harrowing, facts still more loathsome and appalling, were presented to the jury, and 
‘are to be found recorded in my learned brother’s notes. But nevertheless this 
is clear, that the prisoners put to death a weak and unoffending boy upon the chance 
of preserving their own lives by feeding upon his flesh and blood after he was killed, 
and with a certainty of depriving him of any possible chance of survival. The 
verdict finds in terms that: ‘‘if the men had not fed upon the body of the boy, 
they would probably not have survived .. .”’ and that “the boy, being in a much 
weaker condition, was likely to have died before them.’’ They might possibly have 
been picked up next day by a passing ship; they might possibly not have been 
picked up at all; in either case it is obvious that the killing of the boy would have 
been an unnecessary and profitless act. It is found by the verdict that the boy 
was incapable of resistance, and, in fact, made none; and it is not even suggested 
that his death was due to any violence on his part attempted against, or even 80 
rauch as feared by, them who killed him. Under these circumstances the jury say 
they are ignorant whether those who killed him were guilty of murder, and have 
referred it to this court to say what is the legal consequences which follow from the 
ic found. 
“eA cheetah with objections taken by counsel for the prisoners which do 
not eall for report, and continued. :] There remains to be considered the real 
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question in the case—whether killing, under the circumstances set forth in the 
verdict, be or be not murder. The contention that it could be anything else was to 


the minds of us all both new and strange, and we stopped the Attorney-General in > 


his negative argument that we might hear what could be said in support of a pro- 
position which appeared to us to be at once dangerous, immoral, and opposed to all 
legal principle and analogy. All, no doubt, that can be said has been urged before 
us, aud we are now to consider and determine what it amounts to. 

First, it is said that it follows, from various definitions of murder in books of 
authority—which definitions imply, if they do not state, the doctrine—that, in order 
to save ‘your own life you may lawfully take away the life of another, when that 
other is neither attempting nor threatening yours, nor is guilty of any illegal act 
whatever towards you or anyone else. But, if these definitions be looked at, they 
will not be found to sustain the contention. The earliest in point of date is the 
passage cited to us from Bracron, who wrote in the reign of Henry III. It was at 
one time the fashion to discredit Bracron because he was supposed to mingle too 
much of the canonist and civilian with the common lawyer. There is now no such 
feeling; but the passage upon homicide, on which reliance is placed, is a remarkable 
example of the kind of writing which may explain it. Sin and crime are spoken 
of as apparently equally illegal; and the crime of murder, it is expressly declared, 
may be committed lingua vel facto; so that a man, like Hero, ‘‘done to death by 
slanderous tongues,’’ would, it seems, in the opinion of Bracron, be a person in 
respect of whom might be grounded a legal indictment for murder. But in the 
very passage as to necessity, on which reliance has been placed, it is clear that 
Bracron is speaking of necessity in the ordinary sense, the repelling by violence— 
violence justified so far as it was necessary for the object—any illegal violence used 
towards oneself. If, says Bracron (Lib. iii, Art. De Corona, cap. 4, fol. 120), the 
necessity be ‘‘evitabilis et evadere posset absque occisione, tune erit reus homi- 
cidii’’—words which show clearly that he is thinking of physical danger, from 
which escape may be possible, and that ““inevitabilis necessitas,"’ of which he 
speaks as justifying homicide, is a necessity of the same nature. 

It is, if possible, yet clearer that the doctrine contended for receives no support 
from the great authority of Lorp Haug. It is plain that in his view the necessity 
which justifies homicide is that only which has always been, and is now, considered 
a justification. He says (1 Hale, P.C. 491) : 


‘In all these cases of homicide by necessity, as in pursuit of a felon, in killing 
him that assaults to rob, or comes to burn or break a house, or the like, which 
are in themselves no felony.” 


Again, he says that the necessity which justifies homicide is of two kinds : 
(1) That necessity which is of a private nature; (2) That necessity which 
relates to the public justice and satety. The former is that necessity which 


obligeth a man to his own defence and safeguard; and this takes in these 
inquiries : 1. What may be done for the safeguard of a man’s own life;"* 


and then follow three other heads not necessary to pursue. Lorp Hatr proceeds 
(1 Hale, P.C. 478) : 


als AS touching the first of these, viz., homicide in defence of a man’s ae 
life, which is usually styled se defendendo.”’ 


It is not possible to use words more clear to show that Lorp Hate regarded the 
private necessity which justified, and alone justified, the taking the life of another 
for the safeguard of one’s own to be what is commonly called self-defence. But if 
this could be even doubtful upon Lorp Hate’s words, Lorp Hate himself has made 
it clear, for, in the chapter in which he deals with the exemption created 
pulsion or necessity, he thus expresses himself (1 Hale, P.C. 51): 


“Tf aman be desperately assaulted, and in peril of death, and cannot otherwise 
escape, unless to satisfy his assailant’s fury he will kill an innocent person then 


A 
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present, the fear and actual force will not acquit him of the crime and punish- 
ment of murder if he commit the fact, for he ought rather to die himself than 
to kill an innocent; but if he cannot otherwise save his own life, the law per- 
mits him in his own defence to kill the assailant, for, by the violence of the 
assault and the offence committed upon him by the assailant himself, the law 
of nature and necessity hath made him his own protector cum debito modera- 
mine inculpate tutele.”’ 


But, further still, Lorp Hate, in the following chapter (1 Hale, P.C. 54), deals with 
the position asserted by the casuists, and sanctioned, as he says, by Grotius and 
PuFFENDORF, that in a case of extreme necessity, either of hunger or clothing, 


“theft is no theft, or at least not punishable as theft, and some even of our 
own lawyers have asserted the same; but I take it that here in England that 
rule, at least by the laws of England, is false, and, therefore, if a person, being 
under necessity for want of victuals or clothes, shall upon that account 
clandestinely and animo furandi steal another man’s goods, it is a felony and a 
crime by the laws of England punishable with death.”’ 


If, therefore, Lorp Hatz is clear, as he is, that extreme necessity of hunger does not 
justify larceny, what would he have said to the doctrine that it justified murder? 

It is satisfactory to find that another great authority, second probably only to 
Lorp Hate, speaks with the same unhesitating clearness on this matter. Sir 
Micuaet Foster, in chapter 3 of his Discourse on Homicing, deals with the sub- 
ject of ‘‘Homicide founded in Necessity,’’ and the whole chapter implies, and is 
insensible unless it does imply, that, in the view of Sir Micuart Foster, necessity 
and self-defence (which in s. 1 he defines as ‘‘opposing force to force even to the 
death’’) are convertible terms. There is no hint, no trace of the doctrine now 
contended for; the whole reasoning of the chapter is entirely inconsistent with it. 
In East (1 East, P.C. 271), the whole chapter on ‘‘Homicide by Necessity’’ is taken 
up with an elaborate discussion of the limits within which necessity in Sir Micuarn 
Fosrer’s sense (given above) of self-defence is a justification of or excuse for 
homicide. There is a short section at the end (p. 294), very generally and very 
doubtfully expressed, in which the only instance discussed is the well-known one 
of two shipwrecked men on a plank able to sustain only one of them, and the con- 
clusion is left by Sm Epwarp Easr entirely undetermined. 

What is true of Srr Epwarp East is true also of Mr. SERJEANT HawKINs. The 
whole of his. chapter on ‘‘Justifiable Homicide’’ assumes that the only justifiable 
‘homicide of a private nature is in defence against force of a man’s person, house, 
or goods. Ins. 26 we find again the case of the two shipwrecked men and the single 
plank, with this significant expression from a careful writer : It is said to be 
justifiable.” So, too, Daron, c. 150, clearly considers necessity and self-defence, 
in Str Micnaet Foster's sense of that expression, to be convertible terms, though 
rints without comment Lorp Bacon’s instance of the two men on one plank as 
ding nothing whatever to it of his own; and there 
is a remarkable passage at p. 339, in which he says that even in the case of a 
murderous assault upon a man, yet before he may take the life of the man who 
assaults him, even in self-defence, ‘‘cuncta prius tentanda.’’ The passage in 
he whole of the dicta we have been considering 
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been derived from it. The necessity to justify homicide must be, a says, grkans 
able, and the example which he gives to illustrate his aera, : asy Y0xy 
which hag just been cited from Dauron, showing that the necessity a w fy ue ri 
of was a physical necessity, and the self-defence a defence oe p aia 
violence. Russet. merely pay Eaaeee ee of the old textbooks, and adds no 
f i resh considerations. 
"ls Be iterity for the proposition which has been presented i m ? 
Decided cases there are none. The case of the seven Inglish sailors referred to by 


he p 
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the commentator on Grorius and by Purrenporr has been discovered by a gentle- 
man of the Bar (Sir Sherston Baker), who communicated with Huppieston, B., 
to convey the authority, if it conveys so much, of a single judge of the island of St. 
Kitts, when that island was possessed partly by France and partly by this country, 
somewhere about the year 1641. It is mentioned in a medical treatise published 
at Amsterdam (OsservaTioNum Mepicarum by Nicotaus Tuxprus), and is altogether, 
as authority in an English court, as unsatisfactory as possible. The American case 
(Commonwealth v. Holms (1)) cited by SrepHen, J., in his Digest from WHARTON 
on Homicipe, p. 237, in which it was decided, correctly indeed, that sailors had no 


right to throw passengers overboard to save themselves, but, on the somewhat ~ 


strange ground that the proper mode of determining who was to be sacrificed was 
to vote upon the subject by ballot, can hardly, as StepHEN, J., says, be an authority 
satisfactory to a court in this country. The observations of Lorp MansFietp in R. 
v. Stratton (2), striking and excellent as they are, were delivered in a political trial, 
where the question was, whether a political necessity had arisen for deposing a 
governor of Madras. But they have little application to the case before us, which 
must be decided on very different considerations. 

The one real authority of former time is Lorp Bacon, who in his Commentary 
on the maxim, ‘‘Necessitas inducit privilegium quoad jura privata,’’ lays down the 
law as follows : 


‘‘Necessity carrieth a privilege in itself. Necessity is of three sorts: Necessity 
of conservation of life, necessity of obedience, and necessity of the act of God 
or of a stranger. First, of conservation of life. If a man steals viands to 
satisfy his present hunger, this is no felony nor larceny. So if divers be in 
danger of drowning by the casting away of some boat or barge, and one of 
them get to some plank, or on the boat’s side, to keep himself above water, 
and another to save his life thrusts him from it, whereby he is drowned, this 
is neither se defendendo nor by misadventure, but justifiable.”’ 


On this it is to be observed that Lorp Bacon’s proposition that stealing to satisfy 
hunger is no larceny is hardly supported by STAUNDFORDE, whom he cites for it, and 
is expressly contradicted by Lorp Hate in the passage already cited. As for the 
proposition regarding the plank or boat it is said to be derived from the canonists ; 
at any rate, he cites no authority for it, and it must stand upon his own. Lorp 
Bacon was great even as a lawyer, but it is permissible to much smaller men, 
relying upon principle and on the authority of others the equals and even the 
superiors of Lorp Bacon as lawyers, to question the soundness of his dictum. 
There are many conceivable states of things in which it might possibly be true, but, 
il Lorp Bacon meant to lay down the broad proposition that a man may save his 
lite by killing, if necessary, an innocent and unoffending neighbour, it certainly 
is not law at the present day. 

There remains the authority of SrepHeN, J., who both in his Diarsr (art. 32) 
and in his Hisrory or tHe CrimanaLt Law (vol. 2, p. 108) uses language perhaps wide 
enough to cover this case. The language is somewhat vague in both places, but it 
does not in either place cover this case of necessity, and we have the best autho? 
for saying that it was not meant to cover it. If it had been necessary we must with 
true deference have differed from him; but it is satisfactory to know that we have 
probably at least, arrived at no conclusion in which, if he had been a member of th 
court, he would have been unable to agree. Neither are we in conflict with ie 
opiion expressed upon this subject by the learned persons who formed the - ; 
mussion for preparing the CrimmnaL Copp. They say on this subject : sy 


“We are not prepared to suggest that necessity should in every case be a justifi- 
cation; we are equally unprepared to suggest that necessity should in no ease be 
a defence. We judge it better to leave such questions to be dealt with when 


if ever, they arise In practice by applying the principles of law to the cire 
stances of the particular case.”’ a 
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It would have been satisfactory to us if these eminent persons could have told us 
whether the received definitions of legal necessity were, in their judgment, correct 
and exhaustive, and, if not, in what way they should be amended; but as it is we 
have, as they say, ‘‘to apply the principles of law to the circumstances of this 
particular case.’’ 

Except for the purpose of testing how far the conservation of a man’s own life 
is in all cases and under all circumstances an absolute, unqualified, and paramount 
duty, we exclude from our consideration all the incidents of war. We are dealing 
with a case of private homicide, not one imposed upon men in the service of their 
Sovereign or in the defence of their country. It is admitted that the deliberate 
killing of this unoffending and unresisting boy was clearly murder, unless the killing 
can be justified by some well-recognised excuse admitted by the law. It is further 
' admitted that there was in this case no such excuse, unless the killing was justified 
by what has been called necessity. But the temptation to the act which existed 
here was not what the law has ever called necessity. Nor is this to be regretted. 
Though law and morality are not the same, and though many things may be im- 
moral which are not necessarily illegal, yet the absolute divorce of law from morality 
would be of fatal consequence, and such divorce would follow if the temptation to 
murder in this case were to be held by law an absolute defence of it. It is not so. 

To preserve one’s life is generally speaking, a duty, but it may be the plainest 
and the highest duty to sacrifice it. War is full of instances in-which it is a man’s 
duty not to live, but to die. The duty, in case of shipwreck, of a captain to his 
crew, of the crew to the passengers, of soldiers to women and children, as in the 
noble case of The Birkenhead—these duties impose on men the moral necessity, not 
) of the preservation, but of the sacrifice, of their lives for others, from which in no 
country—least of all it is to be hoped in England—will men ever shrink, as indeed 
they have not shrunk. It is not correct, therefore, to say that there is any absolute 
and unqualified necessity to preserve one’s life. ‘‘Necesse est ut eam, non ut 
vivam,”’ is a saying of a Roman officer quoted by Lorp Bacon himself with high 
eulogy in the very chapter on Necessity, to which so much reference has been made. 
’ It would be a very easy and cheap display of common-place learning to quote from 
Greek and Latin authors—from Horacr, from JuvenaL, from Cicero, from Eurr- 
pIpES—passage after passage in which the duty of dying for others has been laid 
down in glowing and emphatic language as resulting from the principles of heathen 
ethics. It is enough in a Christian country to remind ourselves of the Great 
Example which we profess to follow. =. 

It is not needful to point out the awful danger of admitting the principle which 
has been contended for.. Who is to be the judge of this sort of necessity? By what 
measure is the comparative value of lives to be measured? Is it to be strength, or 
intellect, or what? It is plain that the principle leaves to him who is to profit by 
it to determine the necessity which will justify him in deliberately taking another s 
life to save his own. In this case the weakest, the youngest, the most unresisting 
was chosen. Was it more necessary to kill him than one of the grown men? The 


answer must be, No. 
“So spake the Fiend; and with necessity, 
The tyrant’s plea, excused his devilish deeds.” 


[t is not suggested that in this particular case the “deeds” were ‘‘devilish’’; but 
it is quite plain that such a principle, once admitted, might be made the legal 
cloke for unbridled passion and atrocious crime. There is no path safe for judges 
to tread but to ascertain the law to the best of their ability, and to declare it 
according to their judgment, and if in any case the law appears to be too severe on 
individuals, to leave it to the Sovereign to exercise that prerogative of mercy which 
the Constitution has entrusted to the hands fittest to dispense it. It must not be 

' dmit temptation to be an excuse for crime, it is for- 


soned that, in refusing to a ' 
vt how terrible the temptation was, how awful the suffering, how hard in such 
trials to keep the judgment straight and the conduct pure. We are often compelled 
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to set up standards we cannot reach ourselves, and to lay down rules which we 
could not ourselves satisfy. But a man has no right to declare temptation to be an 
excuse, though he might himself have yielded to it, nor allow compassion for the 
criminal to change or weaken in any manner the legal definition of the crime. It is, 
therefore, our duty to declare that the prisoners’ act in this case was wilful murder; 
that the facts as stated in the verdict are no legal justification of the homicide; and 
to say that, in our unanimous opinion, they are, upon this special verdict, guilty of 
murder. 
Tre Lorp Cuter Justice thereupon passed sentence of death in the usual form.* 


Judgment for the Crown. 


Solicitors : Solicitor to the Treasury; Irvine & Hodges. 
[Reported by W. P. Everstey, Esq., Barrister-at-Law.] 





R. v. COX AND ANOTHER 


[Court For CoNSIDERATION OF Crown Cases RESERVED (Grove, J., Pollock, B., 
Huddleston, B., Hawkins, Lopes, Stephen, Watkin Williams+, Mathew, Day 
and A. L. Smith, JJ.), June 21, December 20, 1884] 


[Reported 14 Q.B.D. 153; 54 L.J.M.C. 41; 52 L.T. 25; 49 J.P. 374; 
33 W.R. 396; 1 T.L.R. 181; 15 Cox, C.C. 611] 


Solicittor—Privilege—Communication between solicitor and client—Advice sought 
to assist client to commit crime. 

If a client applies to a solicitor for advice which is intended to facilitate, or 
to guide the client in the commission of, a crime or fraud, the solicitor being 
ignorant of the purpose for which his advice is wanted, the communication 
between the two is not privileged. The rule relating to privilege does not apply 
to all which passes between a client and his solicitor. For the rule to apply 
there must be both professional confidence and professional employment. If 
the client has a criminal object in view in his communications with his solicitor, 
one of these elements must necessarily be absent. The client must either 
conspire with his solicitor or deceive him. If his criminal object is avowed, 
the client does not consult his solicitor professionally because it cannot be the 
solicitor’s business to further any criminal object. If the client does not avow 
his object he reposes no confidence and the solicitor’s advice is obtained by 
fraud. Accordingly, no privilege can be claimed for a communication between 
a solicitor and his client which is a step preparatory to the commission of a 
criminal offence, and evidence of the communication is admissible on the 
prosecution of the client for the offence. In each case the court must deter- 
mine, on the facts actually given in evidence or proposed to be given in evi- 
dence, whether it seems probable that the accused person may hon consulted 
his legal adviser, not after the commission of the crime for the legitimate pur- 
pose of being defended, but before the commission of the crime for the purpose 
of being guided or helped in committing it. oh 
Notes. Considered: Re Postlethwaite, Re Rickman, Postlethwaite v. Rickman 

(1887), 85 Ch.D. 722. Distinguished: Ward y. Marshall (1887), 8 T.L.R. 578. 
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Applied: Williams v. Quebrada Railway, Land and Copper Co., [1895] 2 Ch. 751. 
Considered: Knaresborough and Clare Banking Co. v. Lorrimer (1897), 41 Sol. Jo. 
734, Applied: R. v. Smith, [1914-15] All E.R.Rep. 262. Considered: Weld- 
Blundell v. Stephens, [1919] 1 K.B. 520; Minter v. Priest, [1929] 1 K.B. 655. 
Referred to: Proctor v. Smiles (1886), 2 T.L.R. 845; O’Rourke v. Darbishire, 
[1920] All E.R.Rep. 1. 

As to privilege relating to communications between solicitor and client, see 
36 Hatspury’s Laws (8rd Edn.) 51, 52; and for cases see 18 Dicest (Repl.) 90 et 
seq., 22 Dicesr (Repl.) 399 et seq. 


Cases referred to: 

(1) Greenough v. Gaskell (1833), 1 My. & K. 98; Coop. temp. Brough. 96; 39 
E.R. 618, L.C.; 18 Digest (Repl.) 95, 782. 
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(12) Cromack v. Heathcote (1820), 2 Brod. & Bing. 4; 4 Moore, C.P. 357; 129 
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(14) R. v. Avery (1838), 8 C. & P. 596; 14 Digest (Repl.) 491, 4752. 
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Case Stated for the opinion of the court with regard to a prosecution for con- 
spiracy tried before the recorder of London at the Central Criminal Court. 


RB. Clarke, Q.C., Gore and Gill for the defendants. 
Woollett and Willoughby for the Crown. 


Cur. adv. vult. 


Dec. 20, 1884. STEPHEN, J., read the following judgment of the court.—This 
case was tried before the recorder of London at the February sessions of = 
Central Criminal Court. The defendants were convicted subject to a ne pea pai 
for our opinion. The matter was argued first before five judges on spine “3 
afterwards, on account of its great importance, before ten judges on June 21. é 
gaid on that occasion that we were unanimously of opinion that the conviction must 
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be confirmed, but we deferred the statement of our reasons in order that they might 


be given with due fullness and deliberation. 


The facts were as follows. hard 
Johnson Railton, were indicted for a conspiracy with intent to defraud Henry 


Munster. The indictment was set out as part of the case. It contained six counts, 
and was objected to on grounds which we do not think it necessary to state, as ne 
are all of opinion that some at least of the counts were good, and as the objections 
made to others were not insisted on in argument. The serious question was as to 
the admissibility of the evidence of a solicitor, which was given under the follow- 
ing circumstances. On April 9, 1881, the two defendants entered into a partnership 
in the business of newspaper proprietors with respect to a newspaper called “The 
Brightonian.’’ In February, 1882, Mr. Munster brought an action against Railton 
for a libel which appeared in that paper. On June 24, 1882, the action ended in 
a verdict for the plaintiff for 40s. and costs as between solicitor and client. The 
costs were taxed on Aug. 18, and on Aug. 20 execution was issued against Railton 
for the amount. The sheriff was met by a bill of sale from Railton to Cox, dated 
Aug. 12, 1882, and withdrew. An interpleader action to test the validity of the 
bill of sale was tried on Jan. 15, 1883. At that trial the deed of partnership of 
April 9, 1881, was produced, bearing upon it an endorsement purporting to be a 
memorandum of dissolution of partnership, dated Jan. 3, 1882. 

The case for the prosecution was that the bill of sale was a fraudulent bill of 
sale of the partnership assets, entered into between Railton and Cox while they 
were partners, for the purpose of depriving Mr. Munster of the fruits of his judg- 
ment, and that the memorandum of dissolution of partnership was endorsed on the 
deed, not on Jan. 3, 1882, when it bore date, but subsequently to Mr. Munster’s 
judgment. In order to prove this case, Mr. Goodman, a solicitor, was called, who 
said (his evidence having been objected to, and the objection having been overruled) : 


“On June 28, or thereabouts, Railton and Cox came to me. Railton said: ‘I 
Suppose you have heard the result of the Munster case?’ I said: ‘Yes.’ He 
said: ‘Can anything be done to prevent the property being seized under an 
execution?’ I said: ‘Only a sale to a bona fide purchaser.’ - He said: ‘Could 
the property be sold and I remain in possession as manager?’ I said: ‘No; 
you must go out of possession.’ He said: ‘That won’t do. Can I give a bill 
of sale to Mr. Cox?’ I said: ‘You cannot, because of the partnership.’ 
Railton said: ‘Does anyone know of the partnership besides you and ourselves?’ 
I said: ‘No; not that I am aware of, only my clerks.’ Cox said: ‘Then you do 
not think a bill of sale will do?’ I said: ‘Certainly not.’ They then asked 
my fee and paid it, and left the office. Nothing was said about a dissolution 
at that interview. The interview Was with me as a solicitor, and I was paid my 
fee. It was expressly arranged that the partnership should be kept secret. 
Nothing either way was said about a dissolution.”’ 


The question for our decision was whether this evidence was rightly admitted. 
We must take it after the verdict of the jury, that, so far as the defendants Railton 
and Cox were concerned, their communication with Mr. Goodman was a step 
preparatory to the commission of a criminal offence, namely, a conspiracy to 
defraud. The conduct of Mr. Goodman, the solicitor, appears to have been un- 
objectionable. He was consulted in the ordinary course of business, and gave a 
proper opinion in good faith. The question, therefore, is whether, if a oliant 
applies to a legal adviser for advice intended to facilitate, or to guide the client in 
the commission of, a crime or fraud, the legal adviser being ignorant of the purpose 
se which his advice is wanted, the communication between the two is privileged. 
I it did, the Teslt would be hat a aes ema tha no such privilege existed 

g to commit treason or murder 
might safely take legal advice for the purpose of enabling himself to do so with 
impunity, and that the solicitor to whom the application was made would not b 
at liberty to give information against his client for the purpose of Scalia ie 
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criminal purpose. Consequences so monstrous reduce to an absurdity any principle 
or rule in which they are involved. F 

Upon the fullest examination of the authorities, we believe that they are not 
warranted by any principle or rule of the law of England; but it must be admitted 
that the law upon the subject has never been so distinctly and fully stated as to 
show clearly that these consequences do not follow from principles which do form 
part of the law, and which it is of the highest importance to maintain in their 
integrity. We must also observe that decisions have been given—one by the 
Court of Common Pleas, and several by single judges sitting in the Crown Courts, 
or at nisi prius—which have afforded some countenance to the supposition that the 
law of England is committed to doctrines from which these consequences might 
be deduced. We propose, accordingly, first to state what, upon a full consideration 
of the cases, appears to us to be the principle upon which the present case must 
be decided, and then to examine the principal cases in which it has been applied, 
with the view of showing that our decision is not inconsistent with the great 
majority of them, though it undoubtedly does differ from others. 

The case which has always been regarded as the great leading authority on the 
question of privilege of legal advisers is Greenough v. Gaskell (1) decided by Lorn 
BrovcHam in 1833. The question in that case was whether a solicitor, Gaskell, 
charged with a fraud upon Greenough arising out of the affairs of Darwell, could 
be compelled to disclose to Greenough communications between Gaskell and Dar- 
well, giving an account of the transactions which led to the commission of the 
alleged fraud, and it was held that he could not. In this case the rule as to 
professional communications was laid down in the following words (1 My. & K. at 
p- 102): 


“Tf touching matters which come within the ordinary scope of professional em- 
ployment [legal advisers] receive a communication in their professional 
capacity, either from a client, or on his account, and for his benefit in the 
transaction of his business, or, which amounts to the same thing, if they 
commit to paper, in the course of their employment on his behalf, matters 
which they know only through their professional relation to the client, they 
are not only justified in withholding such matters, but bound to withhold 
them, and will not be compelled to disclose the information or produce the 
papers in any court of law or equity, either as party or as witness.”’ 


Lorp Brovuacuam adds (ibid. at p. 103): 


“The foundation of this rule is not difficult to discover. . . . It is out of regard 
to the interests of justice, which cannot be upholden, and the administration 
of justice, which cannot go on without the aid of men skilled in jurisprudence, 
in the practice of the courts, and in those matters affecting rights and obliga- 
tions which form the subject of all judicial proceedings.” 


Lorp Broveuam then proceeds to comment on the terms of the rule so stated, and 
to show that many apparent exceptions to it are not really within its terms. 

This rule has been accepted and acted upon ever since, and we fully recognise 
its authority; but we think that the present case does not fall either under the 
reason on which it rests, or within the terms in which it is expressed. The reason 
on which the rule is said to rest cannot include the case of communications crimi- 
nal in themselves, or intended to further any criminal purpose, for the protection 
of such communications cannot possibly be otherwise than injurious to the interests 
of justice, and to the administration of justice. Nor do such communications fall 
within the terms of the rule. A communication in furtherance of a criminal 
purpose does not ‘‘come into the ordinary scope of professional employment.”’ 
A single illustration will make this plain. It is part of the business of a solicitor 
to draw wills. Suppose a person, impersonating someone else, instructs 9 solicitor 
to draw a will in the name of the supposed testator, executes it in the name of the 
supposed testator, gives the solicitor his fee, and takes away the will. It would 
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be monstrous to say that the solicitor was employed in the ‘‘ordinary scope of 


i i i nconscious instrument 
professional employment.’’ He in such a case 1s made an u 


in the commission of crime. 
present to Lorp Brovenam’s mind when he delivered judgment in Greenough v. 


Gaskell (1), he would have inserted words by way of exception or memes ee 
express his meaning more explicitly; but the caution with which he worde a e 
principle appears to us to have the same effect as the insertion of such a qualifica- 
tion would have had. we 
considering falls neither within the letter nor the spirit of the description given 
by Lorp Brovcuam of the privilege of legal advisers. ' =e 

We will now state in the order of time the cases which confirm us in this view. 
In Follett v. Jefferyes (2) a defendant was interrogated as to letters written by 
her to her solicitor, said to have been intended to carry out a fraud. It was held 
that what she proposed to do was not fraudulent, but at the end of his judgment 
Lorp CranwortnH, V.-C., said (1 Sim.N.S. at p. 17): 


“Tt is not accurate to speak of cases of fraud contrived by the client and solicitor 
in concert together as cases of exception to the general rule. They are cases 
not coming within the rule itself, for the rule does not apply to all which 
passes between a client and his solicitor, but only to what passes between them 
in professional confidence, and no court can permit it to be said that the 
contriving of a fraud can form part of the professional occupation of an attorney 
or solicitor.’ 


It is true that this is only a dictum, but it shows decisively how Lorp CranwortH 
understood the rule on this subject, and this suggests another observation. In 
order that the rule may apply there must be both professional confidence and 
professional employment, but if the client has a criminal object in view in his 
communications with his solicitor, one of these elements must necessarily be absent. 
The client must either conspire with his solicitor or deceive him. If his criminal 
object is avowed, the client does not consult his adviser professionally, because 
it cannot be the solicitor’s business to further any criminal object. If the client 
does not avow his object he reposes no confidence, for the state of facts, which 
is the foundation of the supposed confidence, does not exist. The solicitor’s advice 
is obtained by a fraud. 


To return to our former illustration. If A., proposing to forge a will, says to B., ” 


a solicitor: ‘‘Forge for me a will in the name of C.,”’ he asks B. to commit a 
crime, which is not B.'s professional business. If he says: “‘I am C., and I 
want you to make my will for me,’’ he reposes no confidence in B., but, on the 
contrary, commits a gross fraud upon him. In 1851 Russell v. Jackson (3) was 
decided before Turner, V.-C. It was alleged that a testator had left certain 
property upon a secret trust, and his solicitor was examined as to the existence of 
the trust and its nature. A motion was made to suppress his deposition, on the 
ground that he had been compelled to violate professional confidence in making it. 
Turner, V.-C., held that the privilege did not exist at all as between different 
people claiming under the client, as the client’s intentions were more likely to be 
carried out if his communication with his solicitor were known than if they were 
concealed. It was further objected that the disclosure of the communieation 
“might lead to the disclosure of an illegal purpose.’’ Sir Grorcr Turner observed 


It is probable that if cases of this kind had been. 


It seems to us, at all events, that the case which we are now - 


on this that he thought that the communication could not be protected on that I 


account. He added (9 Hare, at pp- 392, 393) : 


“On the contrary, I am very much disposed to think that the existence of the 
illegal purpose would prevent any privilege attaching to the communication 
When a solicitor is a party to a fraud, no privilege attaches to the communica- 
tions with him upon the subject, because the contriving of a fraud is no part 
of his duty as solicitor, and I think it can as little be said that it is part of the 
duty of a solicitor to advise his client as to the means of evading the law.”’ 


i R. v. COX (STEPHEN, J.) 73 


In 1857 Gartside v. Outram (4) was decided by Sm W. Pace Woon, V.-C. It 
was a case in which a firm of woolbrokers sought to restrain a man who had been 
their sale clerk from disclosing their transactions. He replied that the transactions 
were fraudulent. The Vice-Chancellor delivered a judgment, which we think is 
well summed-up by the headnote (26 L.J.Ch. 113): ‘‘Confidential communications 
involving fraud are not privileged from disclosure.’’ The following observations in 
the judgment appear to us very weighty, and bear directly on the present question 
(ibid. at p. 114): 

“The true doctrine is that there is no confidence as to the disclosure of iniquity. 

You cannot make me the confidant of a crime or a fraud, and be entitled to 

close up my lips upon any secret which you have the audacity to disclose to me 

relating to any fraudulent intention on your part. Such a confidence cannot 
exist.”’ 


He afterwards refers, by way of illustration, to the question of professional con- 
fidence (ibid. at p. 115): 
‘“‘As regards the question before courts of justice, when the question has been 
whether a witness ought to disclose that which has been communicated to him, 
I think the authorities largely preponderate for allowing no such protection, 
even in one of the most confidential relations—that between attorney and 
client.”’ ' 
After referring to some cases which we shall examine more fully hereafter, he says 
that he adopts as his own language used in argument in Annesley v. Earl of Anglesea 
(5) by Serseant Tispauu (17 State Tr. at p. 1229): 


“T shall first beg leave to consider whether an attorney may be examined to 
any matter which came to his knowledge as an attorney. If he is employed 
as an attorney in any unlawful or wicked act, his duty to the public obliges him 
to disclose it. No private obligations can dispense with that universal one 
which lies on every member of the society to discover every design which may 
be formed contrary to the laws of the society to destroy the public welfare.”’ 


The Vice-Chancellor quotes with approbation parts of the judgments of the judges 
in the same case, and to much the same effect. 

The last of this series of cases to which we shall refer appears to us to be directly 
in point in the present case. It is part of R. v. Orton (6). Orton was indicted 
for perjury in denying that he was Orton, and affirming that he was Tichborne. 
He gave Mr. Holmes, a solicitor, instructions to prepare a will disposing of the 
property to which he said he was entitled, and as part of the evidence against 
him consisted in the alleged resemblance of his handwriting to that of Orton and 
its alleged difference from that of Tichborne, the instructions for the will were 
tendered for the purpose of enforcing this argument. They were objected to on the 
ground of professional privilege, and the court dealt with the matter as follows. 


Cocxpurn, C.J., said: 

‘““We must assume prima facie for the purpose of the inquiry, but only for that 
purpose, that the purpose which the defendant had in seeking to obtain these 
estates, which he proposed here to dispose of by the will for which he gives 
instructions to Mr. Holmes, was a fraudulent purpose, that of obtaining estates 
to which he was not entitled. Then the principle on which we proceed is this: 
that where anything is done, any communication made from a client ipa 
attorney, with reference to a fraudulent purpose, the privilege does not a 
The fraudulent character of the communication takes away the privilege. pats 
here, assuming hypothetically for the mere purpose of the argument, a x i 
is the subject-matter of this inquiry, which the jury will piaaeaes aiibera 
determine, that the defendant was engaged in a fraudulent scheme to ee 
estates to which he was not entitled, and gives instructions for a will, by which 

ill these estates which he thus fraudulently seeks to acquire are to be disposed 
oe and arnongst other things these estates, or portions of them, are intended to 
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be given to his attorney and other persons who are co-operating with him in 
this scheme. Now, inasmuch as this would be for the purpose of having the 
effect of stimulating the attorney to more activity and earnestness in assisting 
him to carry out this scheme, which we assume for the purpose is based on 
fraud and iniquity, then that is dehors the privilege. If he had told his 
attorney beforehand that he was seeking to acquire estates to which he was not 
entitled, and employed the attorney for the purpose, the attorney, however 
innocent—in the one case of course he would not be innocent; but, assuming 
the attorney knew nothing of the iniquity or wickedness of the purpose, but 
believed himself honestly employed—yet if the client had a dishonest purpose 
in view in the communication he makes to his attorney, with the view of 
making the attorney the innocent instrument of carrying out the fraud, it de- 
prives the communication of the privilege. So I think here that if the com- 
munication has not for its immediate object the carrying out of a fraud, but 
still affects the accomplishment of it by inducing the attorney to take greater 
care and to use more diligence and be more careful than he otherwise would 
be in the furtherance of the thing, it still comes to the same thing. Of course 
in deciding such a question we must for the purpose assume that the purpose 
was a fraudulent one, because that is the way the case is presented to us. Of 
course We are not pronouncing any opinion as to the affirmative. We have still 
the inquiry involving that question, but whatever further inquiry there may be 
I think it is admissible.”’ 


Me.tor, J., agreed. Lusu, J., said: 


‘I am disposed myself to put it on this wider ground, and to hold that the law 
does not allow under the name of privilege any person to withhold evidence 
which is within his power which may be used in support of a criminal charge.” 


In Tichborne v. Lushington (7), out of which the prosecution of Orton for perjury 
arose, Boviit, C.J., at the close of the case said : 


‘I believe the law is, and properly is, that if a party consults an attorney 
and obtains advice for what afterwards turns out to be the commission of a 
crime or fraud, that party so consulting the attorney has no privilege whatever 
to close the lips of the attorney for stating the truth. Indeed, if any such 
privilege should be contended for or existed, it would work most grievous hard- 
ship on an attorney who, after he had been consulted upon what subsequently 
appeared a most manifest crime and fraud, would have his lips closed, and 
might place himself in the very serious position of being suspected to be a party 
to the fraud, and without his having an opportunity of exculpating himself. . . . 
There is no privilege in the case which I have suggested of a party consulting 
another, a professional man, as to what may afterwards turn out to be a crime 
or fraud, and the best mode of accomplishing it.’’ 


Upon these grounds we think that the question asked of Mr. Goodman in the 
present case was properly put and answered. We now proceed to consider the 
cases, some of which have produced a different impression, 

We may first shortly notice three Chancery cases to which we h 
In one of these (Kelly v. Jackson (8)) it was decided that a solicitor who had 
Suggested a fraud to his client could not claim privilege on the ground that his 
knowledge of the matter was derived from his client. Tn the other two (Mornin i 
ton v. Mornington (9), and Charlton v. Coombes (10)) it was held that welisé alk 
and solicitor were co-conspirators in a fraud, the solicitor must be charged with 
se feat eat was required of him, but nothing was said as to ‘hte pets of 
Tauduient or criminal communications by a cuilty cl i ici 
We may, accordingly, pass by these sehwlenr eee bah mane 

: ce. 

The cases decided at nisi prius, or in the courts of common law, are as follow 
taking them in order of time. The first is Annesley v. Earl of we lesea (5), fei ‘J 
in Dublin in 1743. We have already mentioned the principal Rainer i ci 


ave been referred. 


H 


[ 


Ge.R.] R. v. COX (SrepHen, J.) 75 


, as having been quoted with approval by Lorp Haruertey in Gartside v. Outram (4). 
The question was whether Lord Anglesey had caused Annesley, the true heir to 
the property, to be kidnapped and carried off to America in order that Lord Anglesey 
might enjoy the family estates. The evidence offered was that Lord Anglesey had 
employed an attorney to prosecute Annesley for murder in respect of the death of a 
person whom Annesley had accidentally killed, saying he would ‘‘give £10,000 

3 if be could get him hanged.’’ On this evidence the remarks already quoted, and 
others to the same effect, were made on a trial at Bar. 

The next case was R. v. Dixon (11) decided in 1765. In this case one Peach 
had produced forged vouchers before a master in Chancery, and Dixon, his attorney, 
was subpeenaed to produce them to the grand jury before which Peach was indicted. 
He refused, and an attachment was moved for against him, but the court refused 

‘ to grant it. It does not appear how the papers came into Dixon’s hands. There 
is certainly nothing to show that Peach gave them to him for any unlawful purpose. 
He may have deposited them with him after the crime, and for the purposes of his 
defence. 

The next case is Cromack v. Heathcote (12) decided in 1820. In this case the 
question was whether a deed was fraudulent, and 


‘to prove the fraud the defendant proposed, among other evidence, to call 
Smith, an attorney, to whom the father [the assignor] had applied to draw the 
assignment, and who had refused to draw it, knowing that an execution had 
been issued against the father.”’ 


The full Court of Common Pleas, Dauuas, C.J., and Burroues and Ricwarpson, JJ., 
» held that this evidence was rightly rejected at the trial. This case closely resembles 

the one now before us. Indeed, the only distinction is that the objection taken 

to the evidence was that the privilege of solicitors extended only to communications 

made in the progress of a cause. The court, accordingly, do not seem to have had 

before them the considerations to which we have addressed ourselves. If the 

case cannot be supported on this ground we differ from it, as it seems to us to be 
* opposed not only to all principle but to the series of authorities which we have 
already referred to. It is right to say that Cromack v. Heathcote (12) is approved 
of in Greenough v. Gaskell (1) and in other cases, but it is cited only as a general 
statement of the doctrine of privilege, and the particular point now under con- 
sideration is not discussed or mentioned. The point for which it is cited is that it 
decides that privilege is not confined to communications made in the course of a 
suit. 

The next case is R. v. Smith (18). In this case Hotroyn, J., refused to compel 
an attorney to produce a forged promissory note which the prisoner had given to 
him in order to sue upon it. It had been produced before the magistrates and 
returned to the attorney at his request, as he said he had a lien on it. We do 
not agree with this decision. It was said not to be law by Pattison, J., in R, v. 
| Avery (14), though some years afterwards he said that ‘‘the observations he was 

reported to have made about it seem too strong: ” R. v. Tuffs (15), 1 Den. at p. 324. 

The nisi prius case of Doe d. Shellard v. Harris (16), decided in 1833 by Parke, J., 

was precisely similar to Cromack v. Heathcote (12), and was decided expressly on 

the authority of that case. Knight v. Turquand (17) was also mentioned to us. 

It is enough to say of it that it was not a case of fraud or crime. ' 
| The next case is R. v. Hayward (18). In that case PoLiocx, OF5.; admitted a 

forged will which the prisoners by a trick had got into the possession of the 

attorney who produced it, hoping that he might act on it, as he did. The judges 
held that this will was rightly admitted, there having been no professional confi- 
dence, ‘‘even if that could have made any difference.’’ This case is an authority in 
favour of the view taken by us. There can in reason be no distinction between 
getting a will into a solicitor’s possession by fraudulently putting it among other 
documenta and getting his advice by telling a lie as to the object for which it is 


asked. 
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The last case to be mentioned is R. v. Tuffs (15). In this case the indictment 
was for forging a will. It had been put into the hands of an attorney in order 
to be put in force, and the question was whether he could produce it in evidence. 
The evidence was admitted, and on the prisoner’s conviction a case was reserved 
for the fifteen judges. They recommended a pardon on another point, and gave 
no opinion as to the admissibility of the evidence. From the observations made 
during the argument by different learned judges, as reported in the Law JourNat, 
it would seem that there was some difference of opinion on the subject: see 
18 L.J.M.C. at pp. 37, 38. 

From this examination of the authorities it will be seen that we differ from one 
decision of the full Court of Common Pleas, and from two decisions at nisi prius, 
but we do so on the strength of other decisions which appear to us not only to be 
of greater authority, but also to be more in accordance with legal principles as well 
as with justice and expediency. 

We have one other matter to notice. We were greatly pressed with the argument 
that, speaking practically, the admission of any such exception to the privilege 
of legal advisers as that it is not to extend to communications made in furtherance 
of any criminal or fraudulent purpose would greatly diminish the value of that 
privilege. The privilege must, it was argued, be violated in order to ascertain 
whether it exists. The secret must be told in order to see whether it ought to be 
kept. We were earnestly pressed to lay down some rule as to the manner in which 
this consequence should be avoided. The only thing which we feel authorised to 
say upon this matter is that in each particular case the court must determine, upon 
the facts actually given in evidence or proposed to be given in evidence whether 
it seems probable that the accused person may have consulted his legal adviser, 
not after the commission of the crime for the legitimate purpose of being defended, 
but before the commission of the crime for the purpose of being guided or helped 
in committing it. We are far from saying that the question whether the advice 
was taken before or after the offence will always be decisive as to the admissibility 
of such evidence. Courts must in every instance judge for themselves on the 
special facts of each case, just as they must judge whether a witness deserves to 
be examined on the supposition that he is hostile, or whether a dying declaration 
was made in the immediate prospect of death. 

In this particular case the fact that there had been a partnership (which was 
proved on the trial of the interpleader issue), the assertion that it had been dis- 
petted = ae ey after the verdict a solicitor was consulted, and the 
beth ih dle'by ths daterdant 6 Wieundeoth heat eae a 
ed Heid barmartomade it pabeMathee ib bo been and was said to have ceased 
for the purpose for shih ad ccna : hed vi be ey bihaet joon ee 

| -h, after he had given his evidence, it turned out to have 

been intended. If the interview had been for an innocent purpose, the evidence 
Bee pou tte age the defendants good instead of harm. Of course, the power 
at ate Hah ak see the greatest care not to hamper prisoners in 
Mee: o enable unscrupulous persons to acquire know- 


ledge to which they have no right, and every precaution should be taken against 
compelling unnecessary disclosures. ' 


- - Conviction affirmed. 
Solicitors : Solicitor to the Treasury; Palmer & Bull. 


| Reported by R. C. Gien, Ksq., Barrister-at-Law. ] 
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- REDGRAVE v. HURD 


(Court or AppeaL (Sir George Jessel, M.R., Baggallay and Lush, L.JJ.), 
November 25, 26, 28, 1881] 


[Reported 20 Ch.D. 1; 51 L.J.Ch. 113; 45 L.T. 485; 30 W.R. 251] 


Misrepresentation—Innocent misrepresentation—Contract—Rescission—Defence 
—Opportunity given to plaintiff to discover falsity of representation—Failure 
of plaintiff to act thereon—Need for plaintiff to prove knowledge of falsity 
by defendant. 

It is no defence to an action for rescission of a contract on the ground of 

;  misrepresentation that the party who seeks to set aside the contract was 
afforded opportunities of investigation and so of ascertaining the inaccuracy of 
the representation, but made the investigation so inefficiently or negligently 
that he did not discover the misrepresentation. He is not thereby deprived 
of the relief of rescission. In ordinary circumstances the false representation, 
once made, relieves him from making an investigation, even if the opportunity 

, is afforded. 

Per Smr Georce Jesset, M.R.: In order for a contract which has been 
obtained by misrepresentation to be set aside it is not necessary that it should 
be proved that the person who made the misrepresentation knew that it was 
false when he made it. 


Notes. Considered: Mathias v. Yetts (1882), 46 L.T. 497. Doubted: Roots v. 
| Snelling (1883), 48 L.T. 216. Explained: Smith v. Chadwick (1884), post. Con- 
sidered: Smith v. Land and House Property Corpn. (1884), 28 Ch.D. 7; Hughes v. 
Twisden (1886), 55 L.J.Ch. 481; Newbigging v. Adam, [1886-90] All E.R.Rep. 975; 
Armstrong v. Jackson, [1916-17] All E.R.Rep. 1117; Bellotti v. Chequers Develop- 
ments, Ltd., [1936] 1 All E.R. 89. Referred to: Mullens v. Miller (1882), 22 
Ch.D. 194; Re Liberian Government Concessions and Exploration Co. (1892), 9 
’ T.L.R. 136; Aaron’s Reefs v. Twiss, [1896] A.C. 273; Davis v. Ohrly (1898), 14 
T.L.R. 260; Whittington v. Seale-Hayne (1900), 82 L.T. 49; Law v. Law, [1904-7] 
All E.R.Rep. 526; Merino v. Mutual Reserve Life Insurance Co. (1904), 21 te 
167; Nash v. Calthorpe, [1904-7] All E.R.Rep. 968; Mair v. Rio Grande Rubber 
Estates, [1913] A.C. 853; Wells v. Smith, [1914] 3 K.B. 722; Compagnie Chemin 
de Fer Paris-Orléans v. Leeston Shipping Co. (1919), 36 T.L.R. 68; Dawsons, Ltd. 
{ v. Bonnin, [1922] All E.R.Rep. 88. 
As to actions for rescission on the ground of misrepresentation, see 26 Hatspury’s 
Laws (3rd Edn.) 874 et seq.; and for cases sce 35 Dicest (Repl.) 69 et seq. 


Cases referred to: , 
(1) Re Reese River Silver Mining Co., Smith’s Case (1867), 2 Ch. App. 604; 
36 L.J.Ch. 618; 16 L.T. 549; 15 W.R. 882, L.JJ.; affirmed sub nom. 
Reese River Silver Mining Co., Ltd. v. Smith (1869), L.R. 4 H.L. 64; 
39 L.J.Ch. 849; 17 W.R. 1042, H.L.; 35 Digest (Repl.) 36, 278. 
(2) Attwood v. Small (1838), 6 Cl. & Fin. 232; 7 E.R. 684; sub nom. Small v. 
Attwood, 2 Jur. 226, 246, H.L.; 35 Digest (Repl.) 42, 369. 
(3) Rawlins v. Wickham (1858), 3 De G. & J. 304; 28 L.J.Ch. 188; 5 Jur.N.S. 
278; 44 E.R. 1285; sub nom. Rawlins v. Wickham, Wickham v. Rawlins, 
: 1 Giff. 855; sub nom. Rawlins v. Wickham, Wickham v. Bailey, 32 bord WhO BF 


291; 7 W.R. 145, L.JJ.; 35 Digest (Repl.) 35, 275. 


Also referred to in argument: j 
Re Royal British Bank, Nicol’s Case (1859), 8 De G. & J. 387; 28 L.J.Ch. 257; 
83 L.'T.0.8. 14; 5 Jur.N.S. 205; 7 W.R, 217; 44 E.R. 1817, L.C. & LJJ.; 

9 Digest (Repl.) 261, 1651. 
Lamare “4 Dizon (1878), L.R. 6 H.L. 414; 48 L.J.Ch, 203; 22 W.R. 49, H.L.; 


25 Digest (Repl.) 84, 778. 
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Appeal by the defendant from a decision of Fry, J., in an action for the specific 
performance of an agreement for the sale by the plaintiff to the defendant of a 
leasehold house, in which action the defendant counterclaimed for rescission of 
the contract on the ground of misrepresentation. 

The plaintiff, who was a solicitor in practice near Birmingham, inserted the 
following advertisement in the Law Times of Jan. 10, 1880: 


‘‘Law Partnership.—An elderly solicitor of moderate practice, with extensive 
connections in a very populous town in a midland county, contemplates shortly 
retiring, and, having no successor, would first take as partner an efficient 
lawyer and advocate about forty, who would not object to purchase advertiser’s 
suburban residence suitable for a family, value £1,600, three-fourths of which 
might remain on security; no premium for business and introduction. A large 
field is here open for an efficient man and great advantages for free education 
of sons.—Address R. J. (No. 1919), 10 Wellington Street, Strand, W.C.”’ 


The defendant, a solicitor, was attracted by the advertisement and entered into 
correspondence with the plaintiff with reference to the subject of the advertisement, 
and it was arranged that the plaintiff should receive the defendant as his partner, 
and transfer to him a moiety of his practice. Certain representations as to the 
practice were made by the plaintiff, and certain investigations and inquiries were 
made by the defendant. On Mar. 2, 1880, the plaintiff and the defendant entered 
into a written agreement, whereby the plaintiff agreed to sell and the defendant 
agreed to purchase, for the sum of £1,600, a plot of land on the east side of the 
Pershore Road, in the parish of Edgbaston, in the county of Warwick, held of 
Lord Calthorpe for ninety-nine years from Mar. 25, 1876, at a rent of £12 5s. 4d., 
and also the dwelling-house and other buildings erected on the land. A deposit 
of £100 was to be paid down, further sums of £100 and £200 were to be paid 
on May 1 and June 24, 1880. On completion the defendant was to give the 
plaintiff a second mortgage for £400, and in lieu of paying the balance of the 
purchase money (£800), was to covenant to pay off an existing mortgage of £800. 
No mention of the partnership or business was made in the agreement. The 
deposit was paid, the title was accepted, and the drafts of the assignment and 
mortgage were approved. On April 17, 1880, the defendant was let into possession 
of the property comprised in the agreement, and went to reside there with his 
family. The defendant afterwards ceased to reside on the property, and refused 
to complete the purchase thereof. The plaintiff commenced the present action 
for specific performance of the agreement to purchase the land and buildings. 
The statement of defence alleged that the arrangement was for thé transfer of a 
moiety of the practice and the leasehold house, the defendant agreeing to pay as 
consideration for the transfer both of the share in the law practice and- of the 


leasehold house the sum of £1,600. The other material parts of the defence were 
as follows : 


“The defendant earnestly requested the plaintiff that the facts [last stated], 
as they constituted the real contract between the parties, should be set out 
in the written agreement of Mar. 2, 1880, in order that it might clearly appear 
therein that the payment by defendant of the sum of £1,600 was a consideration 
for the transfer of the leasehold house and of the share in the law practice 
but the plaintiff refused, and the defendant for reasons appearing in the nen 
paragraph now alleges that in such refusal the plaintiff was actuated by a 
fraudulent intention. Shortly after the partnership between the plaintiff and 
defendant had been entered into in pursuance of the agreement thereto, the 
defendant discovered that the said law practice was utterly worthless and 
that the representations made in regard thereto by the plaintiff were ts 
and the defendant says that the plaintiff made such false representations os 
he contract for the 
the defendant relies 
were again repeated, and 
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claims: (i) To have the contract of Mar. 2, 1880, rescinded, and the sum of 
£100 {the deposit] returned to him by the plaintiff. (ii) The sum of £100 
damages for the loss occasioned and trouble incurred by the defendant in 
removing his household.... (iii) The sum of £200 damages for the surrender 
by the defendant of his [former practice], such surrender having been 
occasioned by the misrepresentation of the plaintiff.”’ : 


The action was tried by Fry, J., on Mar. 15, 1881, when the learned judge gave 
judgment for the defendant and dismissed the counterclaim. The defendant 
appealed. 

Cookson, Q.C., and Ruegg for the defendant. 

Rigby, Q.C., and Yate Lee for the plaintiff. 


SIR GEORGE JESSEL, M.R.—This is an appeal from a decision of Fry, J., 
granting specific performance to the plaintiff of a contract to buy a house, and 
dismissing with costs a counterclaim by the defendant asking for rescission of the 
contract and for damages on the ground of deceit practised by the plaintiff in 
respect to this agreement. We have not considered the question of deceit raised 
by the counterclaim, because the defendant has not pleaded knowledge on the 
part of the plaintiff that the allegations were untrue, nor has he pleaded, in fact, 
the allegations themselves in sufficient detail to found an action for deceit. There- 
fore, that part of the case must necessarily fail, so far as damages are concerned. 
It only remains to consider the portion of the case of the plaintiff asking for 
specific performance, and the portion of the case for the defendant asking to have 
the contract rescinded. Before going into the details of the case, I wish to say 
| something about my view of the law of it, because in the books, and even in 
some observations of noble Lords in the House of Lords, there are remarks which 
- [ think, according to the course of modern decision, are not well founded, and do 
not accurately state the law. 

As regards the rescission of a contract, there was, no doubt, a difference between 
the rules of courts of equity and the rules of courts of common law—a difference 
which, of course, has now disappeared by operation of the Judicature Act, which 
makes the rule in equity prevail. According to the decisions of courts of equity, 
it was not necessary, in order to set aside the contract, to prove that the person 
who obtained the contract and sought to keep it, if he obtained it by material 
false representation, knew at the time the representation was made that such 
representation was false. It was put in two ways, either of which was to be 
sufficient to allow a court of equity to rescind. It was said: ‘‘A man is not to be 
allowed to get a benefit from a false statement which he now admits to be false. 
He is not to be allowed to say for the purpose of civil jurisdiction that he did not 
know it to be false; he ought to have found that out before he made the representa- 
tion.’’ That is one way of putting it: and the other way of putting it was this: 
“Even assuming that you want moral fraud (this was the doctrine of common 
' law) in order to set aside a contract, you have it where a man, having obtained a 

beneficial contract by a statement which he now knows to be false insists upon 
keeping that contract.’’ That, of course, is a moral delinquency; no man ought 
to seek to take advantage of his own falsity. It does not matter which way it 1s 
put, but that was the rule in equity. As regards the rule of common law, there 
is no doubt it was not quite so wide. There were cases in which, even at common 
law, you could rescind a contract, although you could not show that the man 
knew the statement or the representation to be false. The cases are variously 
stated, but I think, according to the later decisions, the statement must have 
been made recklessly and without care whether it was true or false, and not, of 
course, at the time with the belief that it was actually true. I think the doctrine 
in equity was settled beyond controversy, and if it were necessary to refer to the 
authorities I should content myself with referring to the judgment of Lorp CAIRNS, 
L.J., in Re Reese River Silver Mining Co., Smith's Case (1), in which he states 
the doctrine of equity in the way in which I have stated it. 
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There is another proposition of law, of very great importance, which I think it 
is necessary for me to state, because, with great deference to the very learned: 
judge in matters of specific performance from whom this appeal comes, I think 
it is not quite accurately stated in his judgment. If a man is induced to. enter 
into a contract by false representation, it is not a sufficient answer to him to say: 
“Tf you had used due diligence you would have found out that the report was 
untrue. You had the means afforded you of discovering its falsity, which you did | 
not choose to avail yourself of.’’ I take it, it is a settled doctrine of equity, not 
only as regards specific performance, but also as regards rescission, that that is 
not. an answer, of course subject to the exception of the statute of limitations, when 
it is made a statutory answer on the ground of delay. That, of course, is a different 
thing altogether. There, delay deprived a man of his right, and the only question 
to be considered was from what time the delay should count. It was decided, ( 
and is now so made law by statute, that the time counted from the date when, 
by due diligence, that fraud might have been discovered [see now Limitation Act, 
1939, s. 26 (c)]. Nothing can be plainer, I take it, on the authorities in equity, 
than that false representation is not got rid of by the defendant—that is, the 
person resisting performance of the contract, or asking for rescission on the ground 
of deceit—being guilty of negligence. I 

One of the most familiar instances in modern times, and one which occurs in 
case after case, both reported and unreported, is this. Men issue a prospectus 
containing false statements—false statements of the contracts made before the 
formation of the company, and on similar matters—and then say the contracts 
themselves may be inspected at the office of the solicitors. It has always been 
held that those who accept those false statements as true are not deprived of ] 
their remedy merely because they neglected to go and look at the contracts them- 
selves, though they were told the contracts were in writing and might be inspected 
if they asked to see them. Another instance with which we are familiar is a 
false statement as to the contents of a lease; such a case as a man saying that 
there was no covenant or provision in the lease to prevent the carrying on, in 
the house to be sold, the trade which the purchaser was known by the vendor to J] 
be desirous of carrying on therein. Although the lease itself might be produced 
at the sale, or might have been open to the inspection of the purchaser long 
previously to the sale, it was held that the vendor could not be allowed to say: 
‘You were not entitled to give credit to my statement, either by word of mouth 
or in writing.’’ It is not sufficient, therefore, to say that a man has had the 
opportunity of investigating the real state of the case, but has not availed himself (€ 
of that opportunity. 

It has been apparently supposed by the learned judge in the court below that 
the decision of the House of Lords in Attwood v. Small (2) is an authority which 
conflicts with that proposition. He says the defendant 


“inquired into it to a certain extent, and if he did it carelessly and inefficiently, 
that is his own fault. As in the case of Attwood v. Small (2) those directors E 
and agents of the company who made ineffectual inquiry into the business 
which was to be sold to the company were nevertheless held, by their investi- 
gation, to have bound the company, so here, I think, the defendant, who made 
a cursory investigation into the position of things on Feb. 17 must be taken 
to have accepted the statements which appeared in those papers.”’ 


difficult, if not impossible, 
the House of Lords decided. 
as happens sometimes, you have the decision, and you must find out for yourself 
which of the opinions is to be relied upon as giving the proper reasons; but I 
think in Attwood v. Small (2), and in all these cases, you must only look at the 


| a 


~~ 
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judgments of the Lords who decided the case. In Attwood v. Small (2) there were 
three to five. You must-look only at the opinions of the Lords who decided the 
case, because their opinions alone are of importance and, therefore, whatever 
reasons are to be found in their opinions must be either wholly or to some extent 
the opinion which guided the House of Lords in coming to their conclusion. 
Therefore, in considering the opinions in that case, I have confined myself for 
this purpose to the opinions of the three Lords who decided the case in favour of 
the appellants. 

The first opinion is that of the Earu or Devon, whose opinion, no doubt, is 
entitled to great respect. But he was called in to make up the fifth Lord, so to 
say. He had been a master in Chancery at some period of his life, and, although 
his opinion is entitled to great respect, yet, standing alone, it would not command 


‘ that respect and that consideration which would be given to that of the Lord 


Chancellor, Lorp Corrennam, who was also present. Therefore, in weighing his 
judgment, it is out of no disrespect to the Eart or Devon, or to his memory, that I 
say that I do not attach so much importance to it as I do to that of Lorp Corren- 
HAM. The ground of the Eart or Devon’s opinion is reported in these words 
(6 Cl. & Fin. at p. 344): 


“The question is not as to waiver or acquiescence in fraud, but whether the 
parties have used that ordinary degree of vigilance and circumspection in 
order to protect themselves, which the law has a right to expect from those 
who apply for its aid.’’ 


In that sentence I think he is not quite correct as regards the law, but the next 


. ground, the ground of his decision, is this: 


“The whole course of the proceeding from its commencement to its close 
tends to show that the purchasers did not rely upon any statements made to 
them, but resolved to examine and judge for themselves.”’ 


That is a good ground if it were borne out. It does not agree with the reasons 


‘ that are given by the other judges, but there it is, and if you rely upon that, 


the ground was that the representations did not induce the purchasers to enter 
into the contract. 

I now turn to the conclusion in the opinion of the Lord Chancellor. Lorp 
Corrennam says (6 Cl. & Fin. at p. 393): 


“We are now trying two propositions by this evidence: first, whether fraud 
was practised; and secondly, whether that which is alleged as fraud, or rather 
the facts from which fraud is inferred, were not known to the plaintiff, or 
to those by whose conduct and by whose knowledge they must be affected 
from the very commencement of this transaction. I have satisfied myself 
that both these propositions are in favour of the defendant.” 


That is, he found, not only no fraud, but that all the material facts were known 
before the contract was entered into. He continues: 


“T do not find the fact of fraud made out, although undoubtedly it may be 
supposed that the bargain was a very good one for Mr. Attwood. That is 
not the matter in question, but that the fraud alleged, which alone can be 
resorted to for the purpose of supporting the plaintiff's case, is not made 
out in fact, and that the circumstances from which that fraud is endeavoured 
to be inferred by the plaintiffs are in my opinion proved to have been known 
to them from the beginning.”’ 


Those are the two grounds of his decision, and neither of them is anything like 
the proposition to be found in the’ judgment of Fry, J., that there may be cursory 
or ineffectual attempts by his agents to discover the fraud, and that he is liable 
for the ineffectual atternpts so made. There is a sentence in the Hart or Devon's 
opinion to that effect, but not in Lorn CoTTeniam’s. 
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The only other opinion which was in favour of the appeal was that of Lorp 
BrouGHam, who says (6 Cl. & Fin, at p. 497): 
‘‘When we apply to this case the principles which I stated at the outset, we 
find the facts are wanting; we find that there is no misrepresentation which 
gave rise to the contract.”’ 
That is, he concurs with Lorp CotTrennam that there is no fraud. That is the 
first ground. He continues: 
“We find that the purchaser did not rely upon the representation, but said, 
‘We will inquire ourselves.’ ”’ 
That is the second ground, and that is the same as the Eart or Devon’s ground, 
and also would be a good answer. Lorn Corrennam did not take that view. Lorp 
BrovuGHam continues : 


‘From June 6, 1825, downwards they constantly proceeded upon the plan of 
satisfying themselves—first, by sending their agents, then by going down 
themselves, then by inquiring themselves, then even afterwards by sending 
other agents to inquire, and those agents reporting that the representation 
was true; and that, those parties, finding by their own inquiries (not, as 
Fry, J., puts it, ‘the imperfect inquiries of agents’] that the agents had re- 
ported accurately, and that the representation was corroborated by the result 
of the inquiry; and that, even when their own interest, when everything in 
the commercial world, was down—when shares were falling—when money was 
not to be had—when they were asking time for a prolongation of the time of 
payment to Mr. Attwood, and when it was their interest to discover a flaw in 
the contract—they then inquire again, and send a new agent to inquire (Mr. 
Foster, an engineer); and they state to him their own opinion to be in favour 
of Mr. Attwood’s representations; and Mr. Foster, in answer, as late as 
April 26—less than a month before the bill was put upon the file—reports in 
favour of Mr. Attwood’s representations. Such being the facts—even if no 
observation arose as to the delay as to the adoption and affirmance of the éon- 
tract, purging it of all objections which might be made, and supposing that 
they had come in time, instead of delaying so many months—then I ask my- 
self this question: In these circumstances, have these parties a right to be 
released from their contract by the interposition of a court of equity, according 
to those principles which I have stated? When I ask myself that question, 
upon which alone my judgment must turn, I am bound to say No.”’ 


So that his two grounds are—no fraud (no misrepresentation), and that they 
did not rely on the statements made. He agreed in one reason with Lorp Corren- 
HAM, and in the other with Lorp Devon. But, take it which way you will, the 
three grounds alleged by the three noble Lords—one having one, and each of the 
other two—amounted to, no fraud, actual knowledge of the facts before the contract, 
no reliance upon the misrepresentation. In no way, as it appears to me, does 
.the real decision, or do the real grounds of decision, in Attwood v. Small (2) support 
the proposition that it is a good defence to an action for rescission of a contract 
on the ground of fraud that the man who comes to set aside the contract inquired 
to a certain extent, but did it carelessly and inefficiently, and, therefore, did not 
observe the fraud, and is thereby prevented from upsetting the contract. I 
thought it right to make these observations because it is very important that the 
law on this subject should be clearly understood, and that no cursory remarks 
in an opinion by a Lord in the House of Lords should be allowed to unsettle that 
law if it were possible. 

Now as to the facts of this case. [ must say I agree with Fry, J., as to all of 
them except one, and my failure to agree with him in that one is the cause of 
my concurring in reversing his decision. What he finds in effect is that the 
defendant was induced to enter into the contract by a misrepresentation—a material 
misrepresentation—made to him by the plaintiff, and, that being so, the learned 
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judge comes to the conclusion that either the defendant did not finally rely upon 
that representation, or that, if he did rely upon it, he had made an inquiry which 
although ineffectual, and made as he says carelessly and inefficiently, bound fet 
in a court of equity and prevented him from saying that he relied on the representa- 
tion. I have already dealt with that as a matter of law, and I will deal with it 
presently as a matter of fact. [His Lorpsuip dealt with the facts in some detail, 
and continued:] The learned judge says that, although the defendant did not 
trouble to look into the books, he had the opportunity of doing so, and that, if he 
had intended to rely on a parol representation of business beyond that which 
appeared in the papers, having the materials before him, he would have made 
some inquiry. There were no books before the defendant which he could look 
into to ascertain the correctness of the statements made by the plaintiff, and the 


~ whole foundation of the judgment on this part of the case, even if it had been 


well founded in law, fails in fact, because the defendant was not guilty of negligence 
in doing that which it was impossible to do, books not being in existence which 
would show the amount of business done. The learned judge came to the con- 
clusion either that the defendant did not rely on the statement, or that, if he 
did rely upon it, he had shown such negligence as to deprive him of his title to 
relief from this court. 

As I have already said, the latter part is, in my opinion, not founded in law, 
and the former part is not founded in fact, and I think also is not founded in 
law, and for this reason. When a person makes a material representation to 
another to induce him to enter into a contract, and the other enters into that 
contract, it is not sufficient to say that the defendant does not prove he entered 
into the contract relying upon it, because, if it is a material representation calcu- 
lated to induce him to enter into the contract, that is a conclusion at which you 
arrive by inference. You must show that he abandoned it—either that he had 
knowledge of the facts contrary to the representation, or that he did somehow 
or other state explicitly that he did not rely on the representations. If you tell a 
man: ‘‘You may enter into partnership with me; my business is bringing in 


; between £300 and £400 a year,’’ the man who makes that representation must 


know it is a material inducement for the other to enter into the partnership, and 
you cannot investigate whether it was more or less probable that that inducement ’ 
would operate on the mind of the defendant. When you have neither evidence 
that he knew facts to show that the statement was untrue, or that he said or 
did anything to show that he did not actually rely upon the statement, the in- 
ference remains that he did so rely, and it must be treated as an inducement to 
enter into the contract, and being a material statement, it is a sufficient ground 
for rescinding the contract. 

For all these reasons, I am of opinion that the judgment of the learned judge 
must be reversed, and the appeal allowed. The defendant has failed in proving 
his accusations of fraud, and must, therefore, pay the costs of the issues so raised, 
and on which he has failed. But the general costs of the action should be given 
to him, and the costs of the appeal. As regards the form of the judgment, as the 
defendant succeeds on the counterclaim, I think it would be safer to make an order 
both in the action and the counterclaim, rescinding the contract and ordering the 
deposit to be returned. It is not @ case in which damages should be given. 


BAGGALLAY, L.J.—Upon the hearing of this action Fry, J., held, as an infer- 
ence of fact, from the evidence before him, that a misrepresentation was made by 
the plaintiff to the defendant as to the value of his professional business. From a 
finding so arrived at the Court of Appeal will not ordinarily differ. The learned 
judge of the court below has had the opportunity of hearing and seeing the wit- 
nesses, and of observing the manner in which their evidence was given. It must 
be a very strong case indeed in which the Court of Appeal, upon a question of fact, 
entirely depending upon oral testimony, will dissent from the finding of the court 
below. Fry, J., also found that the defendant should be considered in a court of 
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equity as having been influenced by the misrepresentation to enter into the con- 
tract. If the view taken by Fry, J., was right on that second point, the judgment 
appealed from ought to be affirmed, but I am unable to concur in his conclusion. 

The facts from which that conclusion was drawn were partly suggested by oral 
testimony and partly by written documents. As regards the oral testimony; ipl | 
have followed it aright from the judgment of Fry, J., it amounted to this, that 
opportunities were afforded to the defendant to ascertain the inaccuracy of the 
representation made to him, if he had cause to do so, and, further, that to some 
extent at least he did avail himself of that opportunity. The mere fact that a party 
has the opportunity of investigating and ascertaining whether the misrepresentation 
is true or false is not sufficient to deprive the defendant of his right in an action for 
specific performance to rely upon the representation. The person who has made 
the misrepresentation cannot be heard to say to the party to whom he has made 
that representation: ‘‘You chose to believe me when you might have doubted me 
and gone further.’’ The representation once made relieves the party from an in- 
vestigation, even if the opportunity is afforded. I do not mean to say that there 
may not be certain circumstances of suspicion which might put a person upon 
inquiry and make it his duty to inquire, but under ordinary circumstances the mere 
fact that he does not avail himself of the opportunity of testing the accuracy of the 
representation made to him will not enable the opposing party to succeed on that 
ground. 

The case that was referred to by counsel for the defendant in his argument, of 
Rawlins v. Wickham (8), is a very strong illustration of the application of that 
principle, for in that case a person had been deceived and thereby led into a part- 
nership and continued in partnership for four years, and then for the first time 
discovered the fraud which had been practised upon him, and it was said that at 
any time, if he had doubted the accuracy of the representation made to him, 
he might have investigated matters for himself. But the inference that Fry, J., 
has also drawn, is that to some extent there was an investigation of a most cursory 
character, and it was that which would not at all have enabled him to have ascer- 
tained the truth or the falsity of the representations that had been made. It 
appears to me, therefore, that, so far as the conclusions arrived at by the learned 
judge upon consideration of the oral testimony on that second point are concerned, 
I am unable to agree with him. 

As regards the written testimony it is all one way. Very different considerations 
apply to a case in which the testimony before the judge in the court below is 
written from that in which it is oral. Each of the three judges of the Court of 
Appeal has just as good an opportunity of judging of the value of written corre- 
spondence or written documents as the judge before whom the case is originally 
brought, and it is for them to consider whether, as far as the written testimony is 
concerned, they concur in the view taken by the court below. As I have said 
before, it appears to me that the written testimony is all one way. The invitation 
clearly was to persons who were professional men in the business of a solicitor, 
and the suggestion in the first instance was that there was a favourable opening 
for any such person. The very correspondence which passed between the defen- 
dant and the plaintiff informed the plaintiff that the defendant was a gentleman 
who was seeking to establish himself in the business of a solicitor in some place, 
to obtain a sufficient business to bring up his family, and particularly, among other 
things, with a view of introducing one of his own sons into the profession. The 
plaintiff must have known from the correspondence that the advantages suggested 
by him in connection with the business which he was himself about to surrender 
was an influential motive to the defendant in entering into the contract. It is 
at true that the contract actually signed was limited to the purchase of the 

use; but it is impossible to say that the defendant was not solely influenced to 
enter into the contract, so far as regards the house, by the probability of establish- 


ing himself in a remunerative business. On these grounds also I think that the 
decision of the court below ought to be reversed. ‘ 
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LUSH, L.J.—I entirely agree with my learned brothers as to the propositions of 
law applicable to this case, which have been laid down by the Master of the Rolls, 
and, as they have been so clearly and pointedly expressed, I do not think it at all 
necessary to repeat them, because I have not myself the least qualification to 
suggest as to those propositions. In one part of the judgment of the learned judge 
in the court below he appears to hold that, where a false representation has been 
made and papers are handed to the party to whom it is made, from which, if he 
chose, he might detect the falsehood, and he does not do so, he is in the same 
position as if he had done so. I entirely differ from that view, and think what my 
learned brother said is the correct view of the law—that where a false representation 
has been made, it lies on the party who makes it to show that, although he made 
the false representation, the defendant—the other party—did not rely on it. The 
onus probandi is on him to show that the other party waived it, and relied on his 
own knowledge. Nothing of that kind appears here. 

I regret to say that I cannot follow the learned judge in the inference he draws 
from the facts which were before him. It is clear that the business represented in 
the papers was a business not exceeding £200 a year in any one of the three years 
which those papers referred to; therefore, the learned judge finds, as a matter of 
fact, that the defendant, although the representation had been made that the busi- 
ness yielded £300 a year, was content to buy a business bringing in only £200 a 
year. He does not, therefore, though he lays down the proposition of law to which 
I have referred, decide the case on that proposition. He decided it on the question 
of fact, that, although the representation had been made, the defendant relied upon 
the future potential business which the plaintiff held out; that he ceased to rely on 


_ the representation; and was content to take the business as one which would suit 


him. I do not find, from the beginning to the end, any evidence whatever which 
justifies that conclusion. After looking at the papers produced to him, the defen- 
dant said substantially that in no single year had the business come up to £300, 
or about £300, not even the last year, as to which the representation was made. 
He wanted to know what would make up the difference, upon which the plaintiff 


' pointed to a number of letters and papers and said: “‘It is contained in those 


letters; it is not entered in the books, but it is to be found there.’’ The learned 
judge says it was the common ground of both parties that in answer to the inquiry 
from the defendant the plaintiff said; ‘‘There was other business which was not 
entered in those papers,”’ and the plaintiff himself says, in his answers to interroga- 
tories, speaking of that interview: ‘‘I produced the said papers to the defendant 
and stated to him, as the fact was, that the items of business mentioned therein 
did not represent all the business done for the years 1877, 1878, and 1879, but that 
I had done other items of business which I had not entered in the said bills.’’ So 
far, in my judgment, from that sanctioning the idea that the defendant had agreed 
to accept what appeared in those papers as representing the amount of business 
done, it is an actual affirmance by the plaintiff of his own representation. 

I am sorry to say that I entirely differ from the conclusion which the learned 
judge has drawn from those pieces of evidence. On another point the learned 
judge held what I think was perfectly right, that the contract for the house and 
for the purchase of the business was one entire contract; the one being the induce- 
ment to the other, and the principal subject of that contract between the parties 
was the partnership, which was to end in the sale of the business. The purchase 
of the house was only an accessory. I entirely agree with the conclusions which 
have been arrived at, and that this contract should be rescinded. 

Appeal allowed. 


Solicitors: R. Brale; J. Holder. 
[Reported by Frank Evans, lisq., Barrister-at-Law. } 
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CAPITAL AND COUNTIES BANK, LTD. v. HENTY & SON 


[House or Lorps (Lord Selborne, L.C., Lord Penzance, Lord Blackburn, Lord 
Watson and Lord Bramwell), November 11, 15, 22, 1881, June 6, 8, July 13, 


August 1, 1882] 


[Reported 7 App. Cas. 741; 52 L.J.Q.B. 282; 47 L..T. 662; 
47 J.P. 214; 31 W.R. 157] 


Libel—Action—Trial—Question for judge—Whether words complained of capable 
of being defamatory—Question for jury—Whether words in fact defamatory. 

Libel—Defamatory words—Words capable of bearing innocent as well as defama- 
tory meaning—Right of plaintiff to succeed with regard to defamatory 
meaning. 

In an action for libel it is for the judge to say whether the words complained 
of are capable of bearing the defamatory meaning ascribed to them by the 
innuendo, and, if he takes the view that they are, it is a question for the jury 
whether the words have the meaning so ascribed to them. The test is whether 
in the circumstances in which the words were published, and where nothing 
is alleged to give them an extended sense, reasonable men to whom the words 
were published would be likely to understand them in a libellous sense. In 
deciding whether the words are capable of such a meaning the judge ought not 
to take into account any mere conjectures which a person reading the docu- 
ment might possibly form as to some out of various motives or reasons which 
might have actuated the writer unless there is something in the document 
itself, or in other facts properly in evidence, which to a reasonable mind would 
suggest those particular motives or reasons. Where there are a number of 
interpretations which can be put on the words complained of the plaintiff can- 
not succeed on the one interpretation which gives the words a defamatory 
meaning. 


Libel—Defined. 

Per Lorp Bracksurn: A libel for which an action will lie is defined to be a 
written statement published without lawful justification or excuse, calculated 
to convey to those to whom it is published an imputation on the plaintiffs, 
injurious to them in their trade, or holding them up to hatred, contempt, or 


ridicule. 
‘ 


1893] 1 Q.B. 65. Considered : 
Monson v. Madame Tussaud, Ltd., [1891-4] All E.R.Rep. 1051. Distinguished ; 
Nevill v. Fine Art and General Insurance, [1895-9] All E.R.Rep. 164. Con- 
sidered: Empire Typesetting Machine Co. of New York v. Linotype Co. (1898), 
79 L.T. 8; Frost v. London Joint Stock Bank (1906), 22 T.L.R. 760; Hulton & Co. 
v. Jones, [1908-10] All E.R.Rep. 29; Stubbs v. Russell, [1913] A.C. 886. Applied: ] 
Bendle v. United Kingdom Alliance (1915), 31 T.L.R. 408. Considered : Leng v. 
Langlands (1916), 114 L.T. 665; Ware and De Freville v. Motor Trade Association, 
[1920] All E.R.Rep. 387; Lockhart v. Harrison, [1928] All E.R.Rep. 149; Cassidy 
v. Daily Mirror Newspapers, Ltd., [1929] All E.R.Rep. 117. Applied: Tolly v. 
Ary Sans,” Léd.;'[1981]) Alls WR Rap: SAL) Conaideihd cite ee Metro- 
Goldwyn-Mayer Pictures, Ltd., [1950] 1 All E.R. 449, Applied: Grubb v. Bristol T 
United Press, Ltd., [1962] 2 All E.R. 380. Referred to: New Chile Mining Co. vy. 
Lee, New Chile Mining Co. v. Venezuelan Austin Gold Mining Co. (1888), 4 
T.L.R. 444; O'Brien v. Salisbury (1889), 54 J.P. 215; Baird v. Wallace-James 
(1916), 85 L.J.P.C. 193; Barber ¢ Co., Ltd. v. Deutsche Bank (Berlin) London 
Agency (1917), 33 T.L.R. 543; British Russian Gazette and Trade Outlook, Ltd. y. 
Associated Newspapers, Ltd., Talbot v. Associated Newspapers, Ltd., [1933] 2K.B 
616; Hough v. London Express Newspaper, Ltd., [1940] 3 All E.R. 31; English 
and Scottish Co-operative Properties Mortgage and Investment Society, Ltd. v. 


Notes. Applied: Kimber v. Press Association, | 
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Odhams Press, Lid., [1940] 1 All E.R. 1; Hopwood v. Muirson, [1945] 1 All E.R. 
453; Morris v. Sandess Universal Products, [1954] 1 All E.R. 47; Lewis v. Daily 
Tgegraph, Lid., Lewis v. Associated Newspapers, Ltd., [1962] 2 All E.R. 698. 
As to definitions of libel and the functions of judge and jury, see 24 Hatspury’s 
ip (8rd Edn.) 6, 17-29, 107-112; and for cases see 32 Digest -10, 17 et seq., 
ii-—ivd. 
Cases referred to: 
(1) Woolnoth v. Meadows (1804), 5 East, 463; 2 Smith, K.B. 28; 102 E.R. 1148; 
32 Digest 50, 608. 
(2) Pala? Brown (1815), 6 Taunt. 169; 1 Marsh. 522; 128 E.R. 998; 32 Digest 
(8) Wright v. Clements (1820), 3 B. & Ald. 503; 106 E.R. 746; 32 Digest 68, 
968. 
(4) Goldstein v. Foss (1827), 6 B. & C. 154; on appeal, 4 Bing. 489; 1 Moo. & P. 
402; 2 Y. & J. 146; 1380 E.R. 856, Ex. Ch.; 32 Digest 64, 926. 
(5) Hearne v. Stowell (1841), 12 Ad. & El. 719; 4 Per. & Dav. 696; 11 L.J.Q.B. 
25; 6 Jur. 458; 32 Digest 78, 1026. 
(6) Capel v. Jones (1847), 4 C.B. 259; 9 L.T.O.S. 78; 11 Jur. 396; 136 E.R. 505; 
82 Digest 26, 162. a 
(7) Blagg v. Sturt (1846), 10 @.B. 899; affirmed sub nom. Sturt v. Blagg (1847), 
10 Q.B. 906; 116 E.R. 348, Ex. Ch.; 382 Digest 72, 1011. 
(8) Toogood v. Spyring (1834), 1 Cr. M. & R. 181; 4 Tyr. 582; 3 L.J.Ex. 347; 
149 E.R. 1044; 32 Digest 117, 1489. 
(9) Clement v. Fisher (1827), 7 B. & C. 459; 1 Man. & Ry.K.B. 281; 6 
L.J.0.S.K.B. 39; 108 E.R. 794; 32 Digest 15, 55. 
(10) Parmiter v. Coupland (1840), 6 M. & W. 105; 9 L.J.Ex. 202; 4 Jur. 701; 
151 E.R. 340; 32 Digest 73, 1019. 
(11) Bromage v. Prosser (1825), 4 B. & C. 247; 1 C. & P. 673; 6 Dow. & Ry.K.B. 
296; 3 L.J.0.S.K.B. 203; 107 E.R. 1051; 32 Digest 154, 1857. 
(12) Whittington v. Gladwin (1826), 5 B. & C. 180; 2 C. & P. 146; 108 E.R. 67; 
sub nom. Whittaker v. Bradley, 7 Dow. & Ry.K.B. 649; sub nom. Whitaker 
v. Bradby, 4 L.J.0.8.K.B. 125; 382 Digest 35, 315. 
(13) Haire v. Wilson (1829), 9 B. & C. 643; 4 Man. & By.K.B. 605; 109 E.R. 239; 
_ sub nom. Harris v. Wilson, 7 L.J.0.8.K.B. 802; 82 Digest 63, 901. 
(14) Bradlaugh v. R. (1878), 3 Q.B.D. 607; 26 W.R. 410; sub nom. R. v. Brad- 
laugh and Besant, 48 L.J.M.C. 5; 88 L.T. 118; 42 J.P. 325; 14 Cox, C.C. 
68, C.A.; 15 Digest (Repl.) 780, 7328. 
(15) Harris v. Warre (1879), 4 C.P.D. 125; 48 L.J.Q.B. 310; 40 L.T. 429; 43 J.P. 
544; 27 W.R. 461; 32 Digest 69, 971. 
(16) R. v. Shipley (1784), 4 Doug.K.B. 73; 21 State Tr. 847; 99 E.R. 774; sub 
nom. R. v. Dean of St. Asaph, 3 Term Rep. 428, n.; 32 Digest 71, 1006. 
(17) Hart v. Wall (1877), 2 C.P.D. 146; 46 L.J.Q.B. 227; 25 W.R. 378; 32 Digest 
75, 1050. 
(18) Fisher v. Clement (1830), 10 B. & C. 472; 5 Man. & Ry.K.B. 730; 8 
L.J.0.S.K.B. 176; 109 E.R. 526; 32 Digest 63, 902. 
(19) Mulligan v. Cole (1875), L.R. 10 Q.B. 549; 44 L.4.9.B. 168; 88 L.T, 12; 39 
J.P, 805; 32 Digest 65, 931. 


Also referred to in argument: ; y . 
Hankinson v. Bilby (1847), 16 M. & W. 442; 2 Car. & Kir. 440; 153 E.R. 1262; 
82 Digest 47, 544. in 
Watkin v. Hall (1868), L.R. 3 Q.B. 396; 9 B. & 8. 279; 87 L.J.Q.B. 125; 18 L.T. 
561; 32 J.P. 485; 16 W.R. 857; 82 Digest 96, 1272. , 
Cor v. Lee (1869), L.R. 4 Exch. 284; 38 L.J.Ex. 219; 21 L.T. 178; 82 Digest 72, 
1008. . 7 
Baylis v. Lawrence (1840), 11 Ad. & El. 920; 3 Per. & Day. 526; 9 L.J.Q.B. 196; 
“4 J.P, 443; 4 Jur. 652; 118 E.R. 664; 82 Digest 73, 1020. 
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Appeal by the plaintiffs in the action from ‘a* decision of the Court of Appeal 
(Brett and Corron, L.JJ., THesicEer, L.J., dissenting), reported 5 C.P.D. 514, re- 


versing a decision of the Common Pleas Division (Grove and Denman, JJ.) in favour 


of the plaintiffs, a firm of bankers, in an action in respect of an alleged libel, which, 
it was asserted, imputed to them that their cheques were not safe to receive. 
The appellants, the Capital and Counties Bank, were bankers carrying on business 
in Sussex, Hampshire, Wiltshire, and elsewhere, and the respondents, Henty & 
Son, were brewers at Chichester. Until 1878 the defendants had allowed their 
travellers to receive cheques on the different branches of the plaintiffs’ bank, which 
they were in the habit of cashing at the plaintiffs’ branch at Chichester. In that 
year, however, a new manager of the Chichester branch of the plaintiffs’ bank 
declined to cash cheques not drawn on that branch. Messrs. Henty & Son wrote 
to the manager to complain, stating that if he did not cash the cheques of the 
bank as before they would send out an order to tenants of their licensed houses 
not to take such cheques. In answer to that the manager wrote that he should 
certainly decline to cash any cheques not drawn on his branch of the bank, unless 
for parties introduced and properly authorised by the firm. He added: ‘‘I am quite 
indifferent to your sending out orders to your tenants not to take our, cheques.”’ 
Thereupon Messrs. Henty & Son sent out a circular letter in these terms: 


‘Messrs. Henty & Son hereby give notice that they will not receive in pay- 
ment cheques drawn on any of the branches of the Capital and Counties Bank.”’ 


The bank complained that that letter was published ‘‘falsely and maliciously,’’ and - 


meant 


‘that the plaintifis were not to be relied upon to meet the cheques drawn on 
them, and that their position was such that they were not to be trusted to cash 
the cheques of their customers.’’ 


The defendants denied, stating the circumstances under which the circular came 
to be written. The case was tried before Lorp Coteripee, C.J., who, upon evi- 
dence of some persons who had seen the circular and said they thought from it 
that the bank was ‘‘shaky,’’ left questions to the jury on which they could not 
agree, so that they were discharged without giving a verdict. The defendants 
moved the Common Pleas Division for judgment, on the ground that there was no 
evidence to support a verdict for the plaintiffs, but Grove and Denman, JJ., refused 
to accede to the application, and held that the case must go to trial again. The 
Court of Appeal reversed that decision and from their decision the present appeal 
was brought. ; 


Sir John Holker, Q.C., C. Russell, Q.C., and R. T. Reid for the appellants. 

Sir Farrer Herschell, Q.C:, Sir Hardinge Giffard, Q.C., and A. L. Smith for the 
respondents. 

Their Lordships took time for consideration. 

Aug. 1, 1882. The following opinions were read. 


LORD SELBORNE, L.C.—I have read with interest the able and instructive 
opinions of those of your Lordships who have endeavoured to ascertain with exact- 
ness the respective provinces of judge and jury in a question of libel or no libel 
when the alleged libellous meaning is not to be colle 
rules of construction, from the mere words which the defendants have used. Int 
that inquiry I will not follow them further than to say that the authorities hi h 
I think most material are Woolnoth v. Meadows (1); Wood v. Brown (2); Ww ih 
v. Clements (3); Goldstein v. Foss (4); Hearne v. Stowell (5); 
(6). I should willingly have deferred to the experience 
those who have thought the evidence in the present ¢ ; 
if the disagreement from them of others not less ent 
pelled me to trust more than I could h 
of Appeal has thought that there w 


right 
and Capel v. Jones 
learning, and ability of 
ase proper to be left to a jury 
itled to respect had not com- 
ave wished to my own judgment. The Court 
as no evidence to go to a jury, and T must be 


ected, according to ordinary — 
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satisfied that their judgment was wrong before I can say that it ought to be 
reversed. — : 

I do not understand any of the learned judges in the courts below to have been 
of opinion (nor do I think it is the opinion of any of your Lordships) that the 
question of libel or no libel must always, and necessarily, be left to a jury as to 
words not in themselves (i.e., in their proper and natural meaning, according to the 
ordinary rules for the interpretation of written instruments) libellous, without 
some evidence, either of a libellous purpose on the part of the writer, or of some 
other extrinsic facts calculated to lead reasonable men to understand them in a 
libellous sense. I should myself be very sorry if such were the law. In Sturt v. 
Blagg (7), Wipe, C.J., said (10 Q.B. at p. 908): 


“Tt is the duty of the judge to say whether a publication is capable of the 
meaning ascribed to it by an innuendo; but when the judge is satisfied of that, 
it must be left to the jury to say whether the publication has the meaning so 
ascribed to it.”’ 


If the judge, taking into account the manner and the occasion of the publication, 


and all other facts which are properly in evidence, is not satisfied that the words 


are capable of the meaning ascribed to them, then it is not his duty to leave the 
question raised by the innuendo to the jury. In deciding the question whether the 
words are capable of that meaning, he ought not, in my opinion, to take into 
account any mere conjectures which a person reading the document might possibly 
form, as to some out of various motives or reasons which might have actuated the 
writer, unless there is something in the document itself, or in other facts properly 
in evidence, which to’ a reasonable mind would suggest those particular motives 
or reasons. 

The allegel libel, in the present case, is a printed circular sent through the post 
by the defendants to certain of their tenants and customers, giving them notice that 
the defendants would ‘‘not receive in payment cheques drawn on any of the 
branches of the Capital and Counties Bank.’”” The meaning ascribed to this docu- 


* ment by the innuendo is 


“that the plaintiffs were not to be relied upon to meet the cheques drawn on 
them, and that their position was such that they were not to be trusted to 
cash the cheques of their customers.”’ 


The question is whether there was evidence to be left to the jury in support of that 
innuendo. From the words, standing by themselves, it appears to me to be impos- 
sible to collect such a meaning on any known principle of construction. By con- 
struction merely the only conclusion to be arrived at is that they mean exactly what 
they say, viz., that the defendants had come to a resolution not to receive, In pay- 
ment of any moneys due, or to become due to them, from the persons to whom that 
circular was addressed, cheques drawn on any of the branches of the plaintiffs 
bank. For such a resolution they might have had various motives and reasons, 
good, bad, or indifferent. To mention some, which (whether morally right or not) 
would be remote from any question of libel, the defendants might (as the fact really 
was) have taken offence at some conduct on the part of the plaintiffs agents; or 
they might have found that mode of payment, from some cause or other, incon- 
venient; or they might have had greater facilities for cashing cheques drawn upon 
the branches of some other bank; or they might wish, as far as their influence went, 
to favour some competitors of the plaintiffs in the business of banking. They were 
under no obligation to give, and they did not give any reason; and it would, se 
my opinion, be arbitrary, and not reasonable, to imply, from the mere words o 
the circular, an imputation upon the plaintiffs’ credit or solvency. — 

The test, according to the authorities, is whether, under the circumstances 10 
which the writing was published, reasonable men, to whom 
made, would be likely to understand it in a libellous sense. Sometimes, perhaps 
generally, that test may be gatisfied from the mere words of the documents; 1 


the publication was 
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this case I think it is plain that the mere words of the document are not enough 
for that purpose. What, then, were the circumstances under which and who ‘were 
the persons to whom this circular was published? In order to consider how they, 
as reasonable men, ought to be supposed to have understood it, all that had passed 
between Messrs. Henty and the plaintiffs’ manager at Chichester (however material 
to the actual intention of the defendants) must be disregarded. What had so 
passed was unknown to the-persons to whom the publication was made. Most of 
those persons were tenants of, and the rest were purchasers of beer from, the defen- 
dants. They resided at various places in Sussex and the neighbouring counties. 
The practice of the defendants had been to collect, from time to time, by their 
travellers, moneys due to them from those persons, and to accept payment from 
them (wholly or in part) by. cheques on local banks. Among the cheques which, 
in the ordinary course of business, were likely (er not unlikely) to come into the 
hands of these persons, and which, therefore, they might be likely (or not unlikely) 
from time to time to offer in payment to the defendants, some were or might be 
drawn upon different branches of the plaintiffs’ bank, as others were or might be 
drawn upon different branches of the London and County Bank, both of which had 
branches at Chichester and at several other places in the neighbouring district of 
Sussex and Hants When such persons received an intimation that the defendants - 
would not accept payment from them in cheques drawn upon branches of a par- 
. ticular bank, I cannot see why, as reasonable men, they should infer from it more 
‘than was said. It related to the mode of conducting, for the future, a regular 
course of business between themselves and the writers, as to which it was proper 
and reasonable (if the creditor had formed such a resolution) that the debtor should 
be informed of it. It is not, as I understand, disputed that the defendants were 
entitled to decide for themselves what cheques they would accept or decline’ to 
accept in payment from their debtors, or that such a communication from them 
to their tenants and customers, if made bona fide, was by law privileged. 
This being so, I cannot perceive how persons standing in that relation to the 
defendants (whether one individual only, or few persons, or many) could reasonably 
draw a libellous inference from the mere fact of their receiving such a communi- 
cation, unless the words of the circular, taken in their natural sense, conveyed the 
Supposed imputation upon the plaintiffs. The publication was to those persons, 
and to those only, to whom, if the defendants meant merely what they said, it would 
naturally be addressed. No evidence was given from which, as it seems to me, 


bank. It seems that some of those who received the circular did, in fact, show it 
to some strangers; but I cannot think that any such communication by them to 
strangers, unauthorised by the defendants themselves, could properly be evidence 
in support of the innuendo. If it had been publicly placarded by the defendants on 
the walls of Chichester or other towns, or had been advertised by them in news- 
papers, or sent by them through the post to persons with whom they had no busi- 
ness relations, this might have been evidence of a malicious intention, beyond 
what was expressed by the mere words of the document; but nothing of that kind 
was done. 

It was said that the defendants, by some other mode of 
might have prevented mischief. But, if it was actually so 


might have made some distinction between the plaintiffs’ branch at Chichester 
and their other branches. But the offence which they had taken at the conduct 
at; Chichester (whether reasonable or not) would have 
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made any such exception of the Chichester branch inconsistent with the determina- 
tion which they had actually formed to have no dealings which they could avoid 
with that gentleman. I may add that the circular in its actual terms does not seem 
to extend to the central or head office of the plaintiffs’ bank in London. If an 
exception in favour of the Chichester branch would have prevented any inference 
adverse to the plaintiffs’ credit, why should such an inference be drawn when 
branches only were mentioned? There was no evidence that any single person to 
whom the eircular was sent by the defendants acted upon it in a manner injurious 
to the plaintiffs. Mr. Smith, a customer of the plaintiffs, was one of those persons; 
he came to the manager of the plaintiffs’ Landport branch, and produced to him 
the circular, asking what was the meaning of it, but he did not withdraw or reduce 
his account with the bank. There was no evidence of any extrinsic fact affecting 
the reputation or credit of the plaintiffs’ bank, at the time which could be con- 
nected with the circular so as to give it a meaning to those who read it which it 
might not otherwise have had. 

I cannot but think that, under the old system of pleading, a statement of some 
extrinsic facts of this nature on the record would have been necessary to support 
the innuendo, having regard to the absence of any sufficient ground for it in the 
words of the document; and this for reasons not technical: Goldstein v. Foss (4); 
Hearne v. Stowell (5); and Capel v. Jones (6). And, although no such matter of 
inducement need now be stated on the record, it seems to me that, without some 
evidence of facts which, when connected with the words of the document, would 
justify the meaning imputed to it, such a case ought not to go to a jury. I did 
not collect from the argument that the loss which the plaintiffs had suffered in the 
preceding month, from a defalcation by one of their agents, was sufficient to have 
in any way affected their reputation or credit, or was relied on by them for that 
purpose. Their real reliance was upon what afterwards happened—namely, the ex- 
traordinary run upon the branches of their bank, which took place during the 
first and second weeks after the circular was issued. Before the second week the 
West of England Bank had failed, and its failure had been preceded by certain 
sinister reports, which found their way into some London newspapers. Some evi- 
dence was undoubtedly given which tended to connect rumours, supposed to be 
founded on the defendants’ circular, with the run which took place during the first 
(at all events) of those two weeks. But such rumours, or any consequences which 
they may have had, could not properly have been left to a jury as evidence tending 
to give a libellous meaning to the circular if the publication itself (for which alone 
the plaintiffs were responsible) was not otherwise proved to be a libel. Lorp Coun- 
nipce, O.J., as I understand him, thought this part of the evidence proper to go to 
the jury, not for the purpose of proving the innuendo, but only to prove special 
damage if the circular were found to be a libel. I cannot, however, help thinking 
that, if the run upon those branches of the plaintiffs’ bank, had not happened when 
it did, there would have been a much more general agreement among the judges 
before whom this case has come; and, indeed, it is tolerably certain that, in that 
case, the action would never have been brought. 

Apart, therefore, from the facts which bear directly upon the question of the 
defendants’ purpose and intention, but were unknown to the persons who received 
the circular, I find no evidence that this was a libel proper to be left to a jury. As 
to those facts (which were not in controversy), it appears to me that evidence of 
pride, anger, ill-temper, or unreasonableness is an entirely different thing from 
evidence of an intention (not otherwise proved) to cast imputations upon the credit 
or solvency of the plaintiffs’ bank. I think there was more than enough evidence 
of pride, anger, ill-temper, and unreasonableness. In the excellent summing-up of 
Lorp Convertor, C.J., there is but one thing said, as to the effect of the evidence, 
with which I cannot agree, and that is his intimation to the jury that, although 
nothing which had previously passed might have justified the conclusion that the 
defendants had a malicious intention, some evidence of such an intention might be 
derived from their reply to the last letter of Messrs. Stuckey & Co, {the appellants 
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. solicitors] threatening an action. It seems to me to be impossible justly to draw an 
inference of that kind from such a reply to such a letter, unless there were other 
circumstances sufficient to justify it. I should not have thought that any reason- 
able man who knew all that had passed between the defendants and Mr. Hooper 
[the appellants’ manager at Chichester] could have put upon the circular the con- 
struction that an imputation on the plaintiffs credit or solvency was really thereby 
intended; and, if ‘not, I am unable to understand how the same facts can be evi- 
dence in support of the innuendo. The defendants were angry, not indeed with- 
out reason, but beyond the bounds of reason; and they determined, as far as 
possible, to have no dealings with those who had offended them. They stated, 
openly and frankly, to the plaintiffs’ manager what (unless conciliated) they would 
do, in terms not favourably distinguishable, to my mind, from those of the circular 
which they afterwards sent out. The answer which they received was not con- 
ciliatory, and in it the manager said that he was ‘‘quite indifferent as to. their 
sending out orders to their tenants not to cash the bank’s cheques.’’ I do not regard 
this as in the nature of a permission (if the manager could have given it) to the 
defendants to publish a libel concerning the plaintiffs; but it does seem to me to be 
strong evidence that the plaintiffs’ manager (whom I suppose to have been a reason- 


able man, and as well capable of comprehending the defendants’ meaning at that 


time as he was afterwards) did not understand the act threatened by the defendants, 
or the communication proposed to be made by them to their tenants, as implying 
any imputation upon the credit or solvency of the bank. 

If it had been the necessary or legitimate consequence of the action which the 
defendants took that their circular should be understood, or likely to be under- 
stood, by reasonable persons receiving it, in a libellous sense, they must be taken 
(for all purposes of legal responsibility) as having intended that consequence. But 
I have already said that I think this was not either the natural sense of, or a reason- 
able inference from, the words which they used or the act which they did; and the 
whole evidence appears to me against the supposition that they themselves in- 
tended it to convey that meaning. The result is that I think there was no evidence 
on which a jury could have been justified in finding that the defendants published 
a libel concerning the plaintiffs. The document not being a libel on the face of it is 
not shown to be so by any extrinsic evidence proper, in my judgment, to be con- 
sidered by a jury for that purpose. Before it can be deprived of the privilege which 
it would undoubtedly possess if bona fide sent to the persons to bor: it was 
addressed for the purpose appearing on the face of it, one of two things is necessary 
—either that the defendants should be shown to have sent it for some ulterior pur- 
pose not covered by that privilege (of which I see no evidence), or it must be 
shown improperly to bear the libellous meaning imputed to it. These are my 
reasons for being unable to differ from those of your lordships who are of opinion 
that the judgment under appeal is right, and that this appeal should be dismissed 
with costs; and I shall move your Lordships accordingly. 


LORD PENZANCE stated the facts, and continued : The contention of the defen 
dants is that their circular was no more than an honest, innocent and nsec 
announcement on their part to their customers that in future they must ei expe ‘ 
that they would receive in payment any cheques on the plaintiffs’ bank; that the. 
had a right to refuse such cheques if they liked, and had also a right fe anno ml 
their determination to do so to their customers, so as to prevent their bein tube 
by surprise and put to inconvenience by this departure from their tie i : 
tice. If this is the fair conclusion to be drawn from the facts there can b little 
doubt, I think, but that they are not liable in this action; for, passing b i “the 
moment all questions whether the circular ought to be coubidered “ibellow ~ 
ets an imputation on the plaintiffs’ credit injurious to them in their Risa 
the occasion of this circular being published would, upon the above suppositi 
so clearly a privileged occasion that nothing but proof of express ee a 


; 
‘ 
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ustain the action, and express malice is upon the same supposition obviously 
xcluded. : 
But. the plaintiffs put a very different construction on the facts. In their view 
he occasion of the circular was not an honest or innocent one, but was invented 
ind contrived out of anger, or petulance and ill-temper, at the manager of the bank 
resuming to throw any impediment in the way of the defendants’ convenience. 
‘hey, therefore, maintain that the circular was not privileged, but malicious, for 
hat it was not a statement 


fairly made by a person in the discharge of some public or private duty, 
whether legal or moral, or in the conduct of his own affairs, in matters where 
his interest is concerned.”’ 


use the definition of a privileged communication given by Parke, B., in Toogood 
. Spyring (8) (1 Cr.M. & R. at p. 193), which has been cited with approval in 
everal subsequent cases. In a word, the plaintiffs contend that the circumstances 
f the case were quite sufficient to warrant a conclusion in the minds of the jury 
hat all need for the circular was a mere pretence; that it was not dictated by a real 
r honest desire to save the defendants’ customers inconvenience; but that it was 
olely conceived and designed in a spirit of petulance, if not actual ill-will, against 
he plaintiffs, and to let them feel the weight of a threat to which Mr. Hooper, their 
aanager, announced himself to be ‘‘indifferent.’’ 

Tf this is the fair result of the facts, and there was, I think, abundant evidence 
9 justify a jury in so finding if they chose to do so, I confess that I think it puts 
different complexion on the whole matter. I cannot doubt that in this aspect 
f the facts there was no privileged occasion, and, even if there were, there would 
e, upon the above supposition, what the law calls actual malice. It seems to me, 
herefore, impossible for your Lordships to decide whether the plaintiffs had a good 
ause of action without the previous decision of a jury as to the true objects, in- 
entions, and motives of the defendants in the course they pursued, and as to how 
ar, even supposing their original motives and objects to have been innocent, they 
xceeded either in the language of the circular or in the number of persons to whom 
hey distributed it, the line of conduct which would be justified by those motives, 
nd objects. It is true that one of the defendants said they only sent the circular 
» persons from whom they thought they were likely to receive the cheques in 
uestion; but whether this was the case or not would also be matter, I think, for 
_jury to determine. Until those matters of fact, and the proper conclusions to be 
rawn from them are established, I confess that I am at a loss to see how the court 
elow, or your Lordships, can determine the question whether the publication of 
he circular gave a good cause of action or not. 

The majority of the Court of Appeal appear to have thought, not that these 


natters of fact were for the court to determine, but that, however they were deter- 


sined, and whatever conclusions might be drawn from them of actual malicious 
njury on the part of the defendants, the plaintiffs could have no cause of action ; 
nd they have, therefore, refused to send the matter to a jury, and have given 
udgment for the defendants. I will state as shortly as I can why I consider this 
9 be wrong. For this purpose I must assume for the moment that a jury might 
ave found that this circular was issued, if not with an actual desire to injure the 
laintiffs, at least in petulance and anger, and with indifference whether it caused 
njury to them or not, and that the supposed convenience of the defendants cus- 
omers was a mere excuse and blind to justify them in taking a step which would 
how the plaintiffs that it was not well to defy their threats, and that it would be 
dvisable in future to consult their convenience. I must also assume that the jury 
night find that the number of people to whom the circular was sent was far larger 
han any innocent dictates of convenience would warrant. Upon the assumption 
hat either of these conclusions might be arrived at by a jury, it has to be deter- 
sined whether this action of libel can be maintained, 
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But here the preliminary question has been raised. Is it for the court or for a 
jury, upon a given state of facts and circumstances, to say whether the publication 
complained of is libellous or not? To sustain the judgment now under appeal, 
which has withdrawn everything from the jury, it is necessary that your Lordships 
should come to the conclusion that, whatever view may be taken of the facts, it is 
for the court and not for the jury to determine whether the circular did or did not 
in its terms amount to an-actionable libel. I do not know whether the respondents 
intended to go so far as to say that the court, without the intervention of a jury, 
can in all cases determine a publication affirmatively to be a libel; but I do under- 
stand them to assert that the court, whatever the jury might think, is at liberty 
to hold that the publication is not a libel. There is no doubt that in past days, 
when special pleading was still in full force, it was held to be necessary that the 
plaintiff should set forth on the face of the record the publication itself, together 
with such facts as, taken in connection with it, would enable the court to see that 
he had a cause of action. It is hardly necessary to cite authorities for this, but I 
may mention Clement v. Fisher (9), Wood v. Brown (2), Wright v. Clements (8). I 
do not conceive that the principal involved in these decisions went any further 
than that the court required it to be shown to them on the record, so that a court 
of error could deal with it if need be, what the publication was, in order that they 


might judge whether a jury could reasonably, without doing violence to the prin- 


ciples and limits of the law of libel, pronounce the publication to be libellous. In 
other words, the court required to be satisfied that the matter of the publication 
might, without doing violence to its language, have such a meaning attached to it, 
or such a construction put upon it, as to render it libellous, and, subject to this 
limitation, it devolved upon the jury to say whether it was libellous or not. 

This is precisely the view taken of the law by the Court of Queen’s Bench in 
Blagg v. Sturt (7), where Parxr, B., left to the jury the question whether “they 
believed the innuendo as to the meaning of the letter or not.’’ It was contended 
that he ought not to have done so. Lorp Denman, C.J., delivering the judgment 
of the court, said (10 Q.B. at p- 905) : 


‘We are also of opinion that the libel is capable of the meaning imputed by 
the innuendo; and as the jury have found it to be true, and the judge is not 
dissatisfied with the verdict, the rule is not granted.”’ 


Similar language was used in the Exchequer Chamber in the same case on appeal 
(ibid. at p. 908) : 


‘Undoubtedly it is the duty of the judge to say whether a publication is capable 
of the meaning ascribed to it by an innuendo: but when the judge is satisfied 


of that, it must be left to the jury to say whether the publication has the mean- 
ing so ascribed to it.’ 


Although special pleading has passed away, I do not consider that the law has 
been thereby altered, and I look upon the case first quoted, therefore, not as declar- 
ing any change in the law on the subject, but as placing in its true light what the 
law always has been, namely that it is far the court to say whether the publication 
is fairly capable of a construction which would make it libellous, and for the jury 
to say whether in fact that construction ought, under the circumstances, to be 
attributed to it. To go further than this would be to say that the question of libel 
or no libel is at one and the same time @ question for the jury and also for the court 
which would surely be an anomaly in English law, and that the question ought és 
be left to the jury with the proviso that they can only determine it effectively in 
the negative, for if they determine it in the affirmative their opinion will go for 
nothing, inasmuch ag the court will afterwards determine the same question f 

themselves without reference to their verdict. P i 
. The only other alternative would be that which the Court of Appeal have adopted 
in this cage, namely, not sending the case to a jury at all. This is, in fact sasha 

that although the plaintiff alleges in his innuendo that the circular in davatiene aes 
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calculated to give rise, and did give rise 
addressed, to the inference that the de 


95 


, in the minds of those to whom it was 


fendants impugned the credit of the plaintiffs’ 
bank, the court will settle for itself, not whether any such inference could reason- 


ably be drawn from it by a jury, but whether any such inference would be drawn 
from it by persons of the class to which it was addressed, for that is the question, 
and the opinion of a jury is not needed. I very much doubt whether there is any 
authority for thus dealing with the question of libel. When the cases which have 
a contrary aspect come to be examined it will be found that they in nowise favour 
the proposition that the question of libellous construction should be withdrawn from 
the jury, but establish only that the plaintiff must show on the record such a 
publication, and such extraneous facts, if any, connected therewith as to leave 
room for a jury properly to declare it libellous. 

I will shortly refer to two of these cases. In Goldstein v. Foss (4) the supposed 
libel was a publication emanating from a trade protection society, and it all turned 
upon-the use of the words ‘‘the said society,’”’ which, taken in connection with the 
context, were thought to convey an ambiguous reference, and so the judgment was 
arrested, and the plaintiff lost the benefit of his verdict. Hearne v. Stowell (5) is 
of a similar nature. The libel complained of consisted of a charge which the plain- 
aiff alleged had injured’ him in his character of Roman Catholic priest. The judg- 
ment was arrested, because there was no statement on the record informing the 
court of the conduct which a Roman Catholic priest ought to pursue in imposing 
yenance. It rested wholly upon the proposition that those facts which in the 
pinion of the court were necessary to establish the libellous: character of the publi- 
vation were not stated on the record, although they might have been, and indeed 
© some extent were, given in evidence before the jury. I am confirmed in my 
ypinion as to the true bearing of this decision by the comments upon it of the court 
n Capel v. Jones (6). ; . 

I will quit this part of the subject by citing the opinion of Parks, B., in Parmiter 
y. Coupland (10). He is reported to have said (6 M. & W. at p. 108): 


“A publication without justification or lawful excuse, which is calculated to 
injure the reputation of another by exposing him to hatred, contempt, or ridi- 
cule, is a libel. Whether the particular publication, the subject of inquiry, is 
of that character, and would be likely to produce that effect, is a question upon 
which a jury is to exercise their judgment, and pronounce their opinion as a 
question of fact.’’ 


‘he learned judge is here only speaking of libels which affect reputation one vent 
eter, but I am not aware.that those which affect a man’s credit in his trade pas 
pon any different footing. I am, therefore, of opinion that if a punta. el a 
tanding alone, or taken in connection with other parang o FanAaP Oe 
apable of a libellous construction, it is for a jury, and not for the court, to say 
vhether a libellous construction should be put upon ifs diode Ys Nat 
The question being not what a court of law might mepcetens ie at +: he sa 
nferences the class of people to whom it is addressed would draw ees “ nan Pey 
sed, it is properly and essentially a question of fact, and 2 HAST RF ORPANG SERCH 
pon a jury. I do not mean to assert that the jury is free te at ; LiMtpauN 
f defamation whatever the language of the imputed libel may “i _ The pa eaa 
he right and the duty to hold a check upon the action of the hal ae he’ “ x 
nd to see that the defamatory inference is one which, without cae et Hise 
ne language, can be reasonably drawn. But it has no right to g ye * : mera Nae 
ne defamatory inference because it is not a necessary ere salts . cgi 
surt itself would draw. There is, I conceive, PORRIGREAM AE yt pag ci anak 
gurping the function of the jury, and by a too erat ee ieee capes 
f a publication rejecting inferences, which che Ps iP bak: ah alas 
» people of illogical minds, who are perhaps t 1¢ an ie ty, iii gl apein 
suet be rermembered that the question of malice and the ques 
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language is or is not defamatory are distinct, and whatever is held not to be defama- 
tory is equally not defamatory, though published with the most malicious intentions 
and objects. It is not difficult for a malicious man to injure his: neighbours by 
carefully selected language, avoiding a direct charge, or anything like a necessary 
inference of discredit; and if your Lordships should hold the present publication 
to be innocent, you will, I fear, go far to invite such attempts. 


But, assuming that it is for the court and not for the jury to say whether the _ 


circular was libellous, I am, I confess, strongly of opinion that such a question 
ought to be answered in the affirmative. I doubt whether any man of business 
could read this circular, and not be led to the conclusion that the defendants had 
their misgivings as to the plaintiffs’ solvency. I do not mean to say that there 
might not possibly be other reasons for refusing to take any of the plaintiffs’ cheques 
on whatever branch they might be drawn, but the first and obvious reason would 
be that the defendants doubted if such cheques would be paid. In general mankind 
do not refuse to take any form of payment in respect of which they feel a confidence 
that it will, without difficulty, be convertible into money, and provided that a note, 
or cheque, or security for money, is known by them to be perfectly certain to be 
easily and promptly convertible into cash, it is quite beyond any experience that 


I possess to believe that such securities would be refused. It has been said in argu- © 
ment that there might be numerous reasons for refusing to take the plaintiffs’ — 


cheques besides the reason that their credit was doubtful, and that it is, therefore, 
unreasonable to pitch upon this last as the meaning to be conveyed by the defen- 
dant’s circular. But although this has been said I have not heard any of these 
reasons stated or suggested, nor have I been able to imagine any of them, except 
perhaps the extra trouble involved in having to cash cheques on various branches 
of a country bank; and this interpretation of their meaning is excluded by the fact 
that the circular equally extends to cheques drawn on the Chichester branch, which 
there would have been no difficulty or trouble in cashing. But in whatever way the 
circular was capable of being interpreted, I still think that an imputation on the 
plaintiffs’ credit would be the first and most obvious reason for it which would 
arise in the mind of anyone reading it. It must always be remembered that the 
persons to whom it was sent knew no more than the public at large, and had no 
other key to the meaning of the circular than would have been possessed by the 
first man in the street who might have read it if it had been posted on the walls 
of the town. It was admitted that if such a circular as this had been indiscrimi- 
nately published, as by sticking it on a wall, it would have had the effect of damag- 
ing the plaintiffs’ credit. A 
The responsibility for a publication may be affected by the mode in which, and 
the persons to whom, it is made; but the meaning of the words, and the read chai 
inferences to be drawn from them, must be the same however published, and if 
the meaning and effect of the circular would have been injurious to the plaintiffs’ 
credit if stuck upon a wall, why should it not have the same meaning and the same 
effect if received by a man in an envelope? I am not at this moment discussing 
whether the sending of this circular was in fact, under the circumstances the 
publication of a libel. I have already said that provided it was done ee 
as a matter of business, within the definition given by Parke, B., in Toogood a 
Spyring (8), it was a protected communication, and one which widhionth so of 
actual malice, would not sustain this action. But I am Letige the coe f 
all this. I am assuming that it was no innocent step taken in the course of = si 
ness, but a wilful act done without need or necessity, and with intent to ni h 
or injure the plaintiffs, and solely for that purpose, and so published. I or : 
sidering the question whether the circular contained imputations dataset t err 
plaintiffs’ credit or not; and in this point of view I am quite unable to - et 
why it should é¢arry one meaning to a reader if posted on a wall, and if ana 
by the same reader in an envelope should convey another and different meibeenahis 
he innocence and lawfulness of this circular has been sustained in ar settle 
by some very ingenious reasoning. Suppose, it is said, that this paper had only 


— 
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been sent to one person, would it be libellous? The answer, I think, depends on 
_ the motive or object which dictated it; a libel does not require publication to more 
than one person. But then it is said, surely the defendants had a right to refuse 
the plaintiffs’ cheques, and, if they had a right to do so, why had they not a right 
to say that they would do so? This mode of argument appears to me to beg the 
question. Every man has, but for the law of libel, a right to say or write what he 
pleases. His pen and tongue are his own, and the only law which restrains the 
use of-them is the law of libel and slander. To assert, therefore, that in the case 
Supposed a man has a right to issue a circular of this character is to assert that it 
would not be a libel if issued, which is the very point that has to be established. 
There are cases, no doubt, in which, although a man acts maliciously, or with a 
desire to annoy or injure another, he may not be responsible, because he is only 
exercising some right that belongs to him, such as erecting on his own land some 
structure of a kind which he knows will annoy his neighbour, for the sole purpose 
of effecting that result. Many other cases might be put in connection with positive 
right, the exercise of which does not cease to be lawful though the motive that 
dictates and shapes their exercise may be malicious. But the right of publishing 
statements which are injurious to another is not a right of this kind; it is a right 
only subject to the limitations of the law of libel, and if it exceed those limitations 
it becomes an actionable wrong. To say that a man is at liberty maliciously to 
injure another by a written publication, without any better excuse or occasion for 
making it than the indulgence of animosity, or passion, and that the injured man is 
without redress, is to say that the law of libel does not exist. Malice has always 
been held to be the gist of an action for libel, and the only difference between what 
is called a privileged occasion and one not so privileged is that the law infers malice 
in the latter case, while it requires proof of actual malice in the former, but when 
that proof has been given the right of action is complete whatever the occasion may 
be. Assuming that an imputation against character or credit in trade is untrue, 
injury to the plaintiff and malice on the part of the defendant are, in my opinion, 
the efficient elements of an actionable libel. All this is fully discussed in the 
judgment of Baytey, J., in Bromage v. Prosser (11). 28 
Then again it is said that the circular in terms said nothing about the plaintiffs 
credit, and that it would be enlarging the language of it without warrant to construe 
it in a sense injurious to that credit. But the actual words of a publication are, in 
my opinion, by no means the limit of the ideas and impressions which they may be 
calculated to convey. Woolnoth v. Meadows (1) affords a good example of this, 
where it was held that words which not only did not charge a criminal offence, but 
on the face of them, indeed, repudiated such a charge, were nevertheless libellous 
as being calculated to convey to the hearers of them a criminal imputation. 


‘‘Whatever words have a tendency to hurt, or are calculated to prejudice a 
= = ’? 
man who seeks his livelihood by any trade or business, are actionable 


said Bayuey, J., in Whittaker v. Bradley (12) (7 Dow. & Ry.K.B. at p- 650). In 
Mr. Hotr’s book on Lisev the following is the second definition given of what con- 
stitutes a libel against a private person: 
“Libels which have a tendency to injure him in his office, profession, calling, 
or trade.”’ 
That this ‘‘tendency”’ is the true test of the publication being libellous or not, and 
not the mere primary meaning of the defendant to be gathered from the words he 
has used, is, I think, well established by authority. In Haire Vv. Vi ilson (13) the 
judge had left it to the jury to say whether the defendant intended to injure the 
plaintiff. This the court held to be wrong (9 B. & C. at p. 645): 


“Tf the tendency of the publication was injurious to the plaintiff, then the law 
will presume that the defendant, by publishing it, intended to produce that 
injury which it was calculated to effect. If it had that tendency no doubt it 


was @ libel’’: 
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said Lirruepae, J. In that case the intention of the defendant to injure the 
plaintiff was inferred from “‘the tendency”’ of his publication. This case is ad 
against the defendant, for the hypothesis upon which I am. considering whet er t e 
circular is libellous is that the defendant did actually intend to injure the plaintiff. 

It comes to this, therefore, in my opinion, that the only real question which arises 
in determining whether the language of this circular is libellous is whether it would 
be calculated to raise in the minds of those to whom it was addressed an imputation 
against the solvency of the plaintiffs or not. For the reasons I have already given 
I am of opinion that it is so caleulated, and if it properly devolves upon your Lord- 
ships to say whether the language of the circular was libellous, I am of opinion that 
it was so. But this question is, in my view of the law, a question for the jury and 
not for the court, the language of the circular being capable of the construction 
which the plaintiffs have put on it in their innuendo. Upon the whole, then, I 
think this case ought to be again submitted to a jury. As to the language of the 
circular the question for the jury would be whether, putting such a meaning and 
construction on it as, in their opinion, would be put on it by the persons to whom it 
was addressed, an imputation against the plaintiffs’ credit would be thereby con- 
veyed; and, if so, they should find the circular to be in its language libellous, it 
being for the plaintiffs to establish that proposition to their satisfaction. But the 
main question for them would arise upon the circumstances under which, and the 
‘ persons to whom, the circular was published. These matters should be left to the 
jury to enable them to judge and the court to determine whether the occasion was 
a privileged one or not, as was decided in Bromage vy. Prosser (11). If the jury 
should find that the circular was innocently published in discharge of a duty, or 
as a matter of business within the definition given in Toogood v. Spyring (8), the 
publication would be privileged. The onus of establishing that it was so lies, I 
think, upon the defendants. A third question, as a matter of law, presents itself, 
whether, although the occasion was privileged, there was any actual malice on the 
defendants’ part; but in the circumstances of this case that question hardly arises, 
except as a matter of form, for the considerations which would induce the jury to 
find the circular to have been issued innocently in discharge of a duty, mist prac- 
tically negative all actual malice in taking that step. I, therefore, think that the 
judgment of the Court of Appeal should be reversed. 


LORD BLACKBURN.—On the trial evidence was given on both sides, and the 
case was left to the jury, who did not agree and were discharged. The plaintiffs 
desire that the case should go for trial before another jury. The defendants’ con- 
tention is that they are entitled to judgment on the ground that if the jury had 
found in favour of the plaintiffs, every cireumstance relating to the publication 
which the evidence could prove, and even though they had found that, in their 
opinion, the letter was libellous, the court ought to come to the conclusion that the 
letter published under those circumstances was no libel, and, acting on its own 
conclusion, give judgment for the defendants, not setting the verdict aside as not 
satisfactory, but letting it stand, and giving judgment for the defendants notwith- 
Standing the verdict. If this is right it follows that the case ought not to be sent 
to another jury. The decision of the cause depends first on the question what is the 
province of the court in an action of libel, and whether, where the writing is such 
that opinions might differ as to whether it is libel or not, the court can give judg- 
ment for the defendant on the ground that, though the jury have found that in 
their opinion, the writing is a libel, the court do not think it made out to be a libel 
That is a question of great public interest. Secondly, the question is whether, 
Supposing that this can be done, the state of the evidence in this case as to the 
publication is such that the court ought to come to the conclusion that this is n 
libel. This is of importance to the parties, but except in so far as it may aMusteate 
the meaning of the first general proposition, it is not of general importance : 

I will first state my opinion on the first question. A libel for which an acti 
will lie is defined to be a written statement published without lawful justification 


D 
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or excuse, calculated to convey to those to whom it is published an imputation on 
the plaintiffs, injurious to them in their trade, or holding them up to hatred, con- 
tempt, or ridicule. It must be shown by evidence that there was a writing, and 
that it was published; and independently of all questions as to privilege, the manner 
of the publication, and the things relative to which the words are published, which 
the person publishing knew, or ought to have known, would influence those to whom 
it was published in putting a meaning on the words, are all material in determining 
whether the writing is calculated to convey a libellous imputation. There are no 
words so plain that they may not be published with reference to such circum- 
stances, and to such persons knowing those circumstances, as to convey a mean- 
ing very different from that which would be understood from the same words used 
under different circumstances. 

I think that from the earliest times it has, by the law of England, been the 
province of the court to say whether words published in writing were a libel or not; 
and in order that a court of error might have before it the materials for enabling 
it to say whether the decision of the court below was right or not, the plaintiff was, 
by the old rules of pleading, required to place all those materials on which he relied 
upon the record. The words themselves must have been set out in the declaration 
or indictment, in order that the court might be able to judge whether they were a 
libel or not; and this still remains the law: see Bradlaugh v. R. (14) and Harris 
v. Warre (15). In construing the words to see whether they are a libel, the court 
is, where nothing is alleged to give them an extended sense, to put that meaning on 
them which the words would be understood by ordinary persons to bear, and say 
whether the words so understood are calculated to convey an injurious imputation. 
The question is not whether the defendant intended to convey that imputation; for 
if he without excuse or justification did what he knew, or ought to have known, 
was calculated to injure the plaintiff, he must be responsible, at least civilly, for 
its consequences, though his object might have been to injure another person than 
the plaintiff, or though he might have written in levity only. If there were circum- 
stances relating to the publication which it was alleged caused the words to bear a 
more extended sense than they would otherwise do, the law was that those must be 
stated on the record, in order to enable the court to judge whether the words under- 
stood with reference to those circumstances bore that more extended sense, or else 
those circumstances could not be looked at in favour of the plaintiff. The rule of 
pleading has been altered in that respect, but the law which gave rise to the old 
mode of pleading has not been altered. It never was disputed that there was much 
which could only be decided by the jury. Whether the words as published bore 
the meaning alleged where there was an innuendo, or any libellous imputation 
where there was no innuendo, was a question which the defendant could raise on 
the general issue, and the jury must decide that question when raised. 

There were, however, a series of decisions, the last and most important of which 
was the famous case of R. v. Shipley (16). The headnote, I think, very accurately 
states what was decided by the majority of the court (4 Doug.K.B. at p. 78): 


“On the trial of an indictment for a libel the only questions for the jury are 
the fact of publication and the truth of the innuendoes. The question of libel 
or no libel is necessarily a question of law for the sole consideration of the 
court out of which the record comes, and on which the judge at the trial is 
not called upon to give his opinion to the jury.” 


Wrues. J., dissented from the reasons given by Lorp Mansrietp, though agreeing 
in his conclusion that there should be a new trial. It seems to me clear that while 
Lorp Mansrrevp held that the question of libel or no libel was one exclusively for 
the court, Wimes, J., held that it was vag a question for the jury, but he did not 

i estion exclusively for the jury. oar 
7 ‘ o" Tee ortécte} whether Lorp MANSFIELD or WILLES, J. was right in his 
view of the law as it stood in 1784, for by the Libel Act, 1792, it is enacted by 
«. 1 what the law shall be in future. The legislature adopted the substance of the 
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judgment of Writes, J., and from that time, a.p. 1792, there can be no doubt that 
a defendant cannot be convicted of libel unless the jury find that the tendency of 
the publication was libellous. But the legislature, passing an enactment in favour 
of defendants, did not intend to put them in a worse position than before, 
nor to make the verdict of a jury conclusive against them. Nor did they enact that 
the judge might not in this, as in other criminal cases, direct the jury to acquit 
because he thought that the case had failed in law. It would, I think, have been 
very injudicious to do so. And by s. 4, the legislature provided that the defendant 
should still, though found guilty by the jury, have the power to take the opinion 
of the court on the question of law, by moving in arrest of judgment, as before the 
Act. R. v. Shipley (16) was a criminal proceeding at the instance of the Crown, 
and the Act of 1792 is in terms confined to such proceedings. But though, no 
doubt, the court has more power to set aside verdicts in civil cases, there is no 
reason why the functions of the court and jury should be different in civil proceed- 
ings and in criminal proceedings for a libel. Accordingly, it has been for some 
years generally thought that the law in civil actions for libel was the same as it had 
been expressly enacted it was to be in criminal proceedings for libel. It certainly 
had always been my impression that there was a difference between the position 
of the prosecutor or plaintiff and that of the defendant. The onus always was on 
the prosecutor or plaintiff to show that the words conveyed the libellous imputation, 
and, if he failed to satisfy that onus, whether he had done so or not being a question 
for the court, the defendant was always entitled to go free. Since the Act of 1792 
at least, however the law may have been before, the prosecutor or plaintiff must 
also satisfy a jury that the words are such, and so published as to convey the libel- 
lous imputation. If the defendant can get either the court or the jury to be in 
his favour he succeeds. The prosecutor or plaintiff cannot succeed unless he gets 
both the court and the jury to decide for him. It seems to me that when the court 
come to decide whether a particular set of words published under particular cireum- 
stances are or are not libellous, they have to decide a very different question from 
that which they have to decide when determining whether another tribunal, whether 
a jury or another set of judges, might not unreasonably hold such words to be 
libellous. In fact, whenever a verdict has passed against a defendant in a case of 
libel, and judgment has been given in the court below, those who bring their writ 
of error on the ground that there was no libel assert that both the jury and the 
court below have gone wrong, but they are not called upon to say that the words 
were incapable of conveying the libellous imputation; it is enough if they can 
make out to the satisfaction of the court of error that the onus of showing that 
they do convey such an imputation is not satisfied, and there are numerous cases 
in which, after a verdict for the plaintiff and judgment for him, that judgment has 
been set aside in error. 
It was argued that if the words were capable at all of conveying the libellous 
imputations the plaintiff had a right to have the question left to the jury. Only 
two authorities were produced. Some expressions used by Winns, C.J., in deliver- 
ing the judgment of the Exchequer Chamber in Sturt v. Blagg (7) were cited, but 
I think they do not bear the meaning supposed. No question of this kind was 
before the court. The other case relied on as an authority was Hart v. Wall (17 
eB a Oe Fora C.J., and Livpiey, J., set aside a nonsuit entered by 
ae en. ee Aes erhainel fr e letters were supposed to be capable _ 
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only one. I think there is authority against it. No one can read the tract the 
publication of which was the subject of the indictment in R. v. Shipley (16), and 


_ Say that the words were incapable of conveying a suggestion that the people should 


- 


awe 


arm and drill themselves, so as to be prepared by force to resist the government so 
long as Parliament was managed by a few great lords or wealthy men. Yet the 
Court of King’s Bench unanimously arrested the judgment, which, I think, can 
only have been on the ground that, though the words were capable of conveying 
that seditious meaning, the court thought that the prosecution had not satisfied the 
onus which lay on them to show that they were so published as to be calculated to 
convey it. I think that subsequent decisions show that this principle has been 
acted upon. 

I do not think it necessary to cite any other cases than Hearne v. Stowell (5) and 
Goldstein v. Foss (4) there referred to. Hearne v. Stowell (5) was a peculiar case. 
The alleged libel in that case, in its natural sense, and without any innuendo at all, 
imputed to the plaintiff conduct which, if believed, would in the opinion of the 
jury have injured his reputation by exposing him to hatred, contempt, and ridicule, 
and therefore was a libel. The court took a different view, and acted on their own 
view, and arrested the judgment. The plaintiff might have brought error, and 
plausibly enough have asked a court of error to say that they agreed with the jury, 
and not with the Court of Queen’s Bench, but he acquiesced in the judgment. 

Goldstein v. Foss (4) contained counts in which the libel stood thus: 


‘*Correspondence 1825. Society of Guardians for the Protection of Trade against 
Swindlers and Sharpers. I am directed to inform you that the persons under- 
named, using the firms of Goldstein, Castles & Co., and Benjamin Porter Baker, 
are reported to this society as improper to be proposed to be balloted for as 
members thereof.”’ 


On this Apgorr, C.J., after pointing out that the innuendo that the plaintiff was a 
swindler was too large, but that it might under these counts be rejected as sur- 
plusage, says (6 B. & C. at p. 159): 

“Then is the import of the libel itself such as can be made the subject of an 
action? There may be fixed arbitrary rules which prevent the election of 
certain persons as members of the society; persons of a certain age, or certain 
trades, may be excluded; and there may be so many reasons why a person may 
be deemed unfit to become a member of the society, without casting any in- 
jurious reflection upon him, that I think we cannot possibly say with any 
degree of certainty that such was the intention with which the alleged libel 
was published.”’ 

I may observe here that I agree with what was argued at the Bar, that Iisher 
v. Clement (18) shows that the real question was not what was the intention with 
which the libel was published, but what was the tendency of the libel as published, 
and, consequently, that Apport, C.J., if correctly reported, made the same verbal 
slip in Goldstein v. Foss (4) which he afterwards made in Fisher v. Clement (18). 
But, subject to this slight correction, I think that Assorr, C.J., here states, not 
only that it was a question for the court whether the publication was shown to be 
libellous, but correctly states the principle on which the court is to proceed, viZ.., 
that unless the plaintiff has so far satisfied the onus which lies on him to show it 
to be a libel, that the court can with sufficient certainty say that the writing has 
a libellous tendency, they should not say so. The plaintiff in Goldstein v. Foss (4) 
did not submit to this judgment. He brought error, but the judgment was affirmed. 

The Common Law Procedure Act, 1852, s. 61, was intended to remove the difti- 
culties which the plaintiff had in putting a real cause of action on the record with 
gufficient technical precision. But it was not intended to alter the law, or to 
deprive the defendant of his right to ask the court to say that words alleged to be 
a libel, or actionable slander, though found by the jury to be 80, were not so in 
the judgment of the court. It deprived him of his right to move in arrest of judg- 
ment, for the materials on which the question whether the words, written or spoken, 
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were used in the defamatory sense has to be decided are no longer on the record. 
But when the proof is complete, and all that can be properly found on that proof 
in favour of the plaintiff is found for him, the court have, I think, exactly the same 
power that they had before, and if they are of opinion that, if all which could be 
found had been put on the record under the old system, the judgment would have 
been arrested, they should give judgment for the defendant. This was done, and 
I think rightly done, in Mulligan v. Cole (19). ‘c 

This brings me to the question on which there has been a difference of opinion 
among the judges of the Court of Appeal, and on which I have felt, and still feel, 
great difficulty, namely, whether the evidence was such as would justify a jury in 
finding that the publication was such, and so made, that the court would not say 
after verdict for the plaintiff, that they thought it not sufficiently shown to be a 
libel. There can be no doubt that the defendants were not required to take cheques 
drawn on this bank on account of any debts due to them, or in any other way what- 
soever, and had a right to refuse to do so. No reason was-needed to justify such a 
refusal. Such a refusal could not be made without using words which, whether 
written or spoken, without sufficient occasion to give rise to a privilege, would be 
actionable if their tendency would be to cast a doubt on the credit of the bank. 
I think, however, that there are so many reasons why a person may refuse to take 
on account the cheques drawn on a particular bank, that acting in the spirit of 
what Lorp TENTERDEN said in Goldstein v. Foss (4) the court could not say that the 
letter, which in terms goes no farther than merely to state the fact, was libellous 
as tending to impute a doubt of the credit of the bank. No doubt some people 
might guess that the refusal was on that ground, but as Brerr, L.J., says, it is 
unreasonable that when there are a number of good interpretations, the only bad 
one should be seized on to give a defamatory sense to the document. 

I do not think it libellous by itself to state the fact; but I quite agree that such 
a statement might be published in such a way and to such persons as to show that 
its natural tendency would be to convey an impression that the person refusing to 
take the cheques on that bank did doubt its credit, and then it would be libellous. 
Both Tuesicer and Corron, L.JJ., in this case intimate an-opinion that any publi- 
cation so made that it would come to persons who had no concern at all with the 
defendants’ proceedings, but might possibly be interested, as customers of the 
bank, int considering whether the bank was in good credit, would have a tendency to 
injure the credit of the bank in the opinion of such persons. I have not been able 
quite to make up my mind on this, and prefer to point out that the question does not 
arise. I think if the letter had been sent to only one person, and that person was 
in the habit of sending many such cheques to the defendants, it could not be said 
to be libellous. It was sent to a great many persons who were in the habit of 
sending some, but very few, cheques to the defendants, and the inconvenience 
which was occasioned by having to keep such cheques till the Saturday was so 
slight that I cannot but view the conduct of the defendants with moral disapproba- 
tion ; but unless some good legal reason can be suggested for holding what they did 
actionable, the judgment should be affirmed. : 

One more point has to be considered. A publication caleulated to convey an 
actionable imputation is, prima facie, a libel; the law, as it is technically said, 
setae | malice, or, as I should prefer to say, the law being that the person who 
so publishes is responsible for the natural consequences of his act. But if the 
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resolved to take no such cheques in future, there was a moral obligation on them 
either to tell such a one that the cheques would not be taken in future or when 
he brought them to take them, and warn him to bring no more; and this occasion 
was one which, I think, gave rise both to a duty to their customers and a right in 
themselves to give the warning, and the occasion was privileged. But I think there 


“was evidence that they did not send the circular because they had resolved to 


take no cheques, but resolved to take no cheques in order that they might send the 
circular. If that was found by a jury to be the fact, I think they ‘could not shelter 
themselves from the consequences of publishing the letter, if it was a libel, by an 
occasion which they sought. I think, therefore, that the only question is whether 
there was here evidence from which such facts could be found as, in the opinion of 
the court, would satisfy the onus which lies on the plaintiffs to show that this publi- 
cation had a libellous tendency; and as I am of opinion that there was not, I think 
that the judgment should be affirmed. 





LORD WATSON.—I am of opinion that the judgment of the Court of Appeal 
ought to be affirmed. I think it is quite possible that some of the people to whom 
the circular was sent might suppose that its language was intended to convey to 
them a quiet hint that the affairs of the bank were not altogether in a satisfactory 
condition. That, however, is not the meaning of the words of the circular upon 
any possible construction of them; it is an inference drawn by the reader from 
the fact notified in the circular, which does not per se constitute a libel. If I were 
satisfied that an inference injurious to the credit of the bank would naturally and 
necessarily suggest itself to the mind of any person of average intelligence on 
reading the circular, I should hold that it had a libellous tendency, although the 
language ‘used is not in itself libellous. But besides the one injurious inference 
suggested by the appellants there are many other inferences of an innocent char- 
acter, which naturally might, and probably would, suggest themselves to any reader 
of the circular who was not induced to put a malignant construction upon it by 
some cause such as is not proved to have existed in the case of any one of the 
persons to whom it was sent. I am accordingly of opinion that, while the language 
of the circular is, in the sense which I have indicated, capable of suggesting the 
injurious imputation complained of, the appellants have failed to prove facts and 
circumstances leading to the conclusion that it must have been so understood by 
those who received it, or, in other words, have failed to show that it had a libellous 
tendency. As I have been unable, after carefully considering the authorities bear- 
ing on the case, to differ from the law as stated by Lorp Biackpurn, it necessarily 
follows that, in my opinion, the judgment of the court below is right. 


LORD BRAMWELL.—In this case the plaintiffs have stated as their cause of 
action a publication relating to them of the defendants to which they, the plaintiffs, 
have by innuendo attached a particular meaning, namely, that it imputed to them 
insolvency in their trade or business. They have proceeded to trial, and have 
given no evidence in support of their innuendo except such, if any, as 1s afforded 
by the publication itself. The Court of Appeal have dealt with the case as if 
there had been no innuendo, and the case had come before them on demurrer. 
They have held that the publication is no libel, and have given judgment for the 
defendants. I have no doubt that it was competent for the court so to deal with 
the case. Whether they have come to a right conclusion in holding that the publi- 
cation was no libel may be a question, but that they had jurisdiction and power s0 
to decide there cannot be a doubt. They could not indeed hold that it was a libel, 
unless expressly referred to them by demurrer; but it is clear that they could hold 
that it was not a libel, either on demurrer, or formerly on motion in arrest of 
judgment, or on such a proceeding as that which brought the question before them : 
Hearne v. Stowell (5); Goldstein v. Foss (4). . . 

But though they had this power or jurisdiction, it is still for your Lordships to 
say whether they came to a right conclusion. The alleged libel is a notice sent by 
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the defendants to their customers that they will not receive in payment cheques 
drawn on any branches of the, plaintiffs’ bank. I omit all mention of the innuendo, 
because no evidence was given in support of it beyond proof of the notice itself. 
But it is contended for the plaintiffs that the notice proves or shows that the defen- 
dants charged that the plaintiffs were insolvent, not to be relied on to meet the 
cheques drawn on them, and not to be trusted to cash the cheques drawn on them 
by their customers. No doubt, if it means this, or if this is the inference reason- 
ably to be drawn from it, it is libellous, because it is admitted on all hands that 
the common expression ‘‘meaning”’ is incorrect and inadequate, for the question is 
not what the writer of any alleged libel means, but what is the meaning of the 
words he has used; and more than that, for though the words themselves may be 
harmless, if a libellous inference may be drawn from them as a natural or neces- 
sary consequence they are libellous. 

I wish to avoid a definition or the laying down of a rule as much as possible, but 
I think that what I have said is correct, and that the question in ‘this case is 
whether such inference is to be drawn here, for the words in themselves are per- 
fectly harmless, they contain nothing of or about the plaintiffs, their character or 
conduct. All that the words say is that the defendants will not take in payment 
cheques on them. As to insolvency, the words infer insolvency or they do not. 
If not there is no libel. If they infer insolvency they infer that and nothing else, 
or they infer two or more of several things of which insolvency is one—that is to 
say, that the defendants refuse the cheques for some reason or reasons, of which 
insolvency may or may not be one. It seems to me impossible to say that they 
infer insolvency and insolvency only, and that that, and nothing else, was the cause 
why the defendants refuse to take in payment cheques on the plaintiffs’ branches. 

If so, two questions remain for consideration: Is insolveney one matter which 
may be inferred? If it, but many others, may be, is the publication libellous? 
In the first place, to my mind no one ought to infer from the words an imputation 
or eharge of insolvency. I say this with hesitation, because I think that no one 
else has said so yet, but I must say that it is strongly confirmed by what counsel 
for the respondents pointed out. No witness is called who received the circular 
and acted upon it as imputing insolvency. I do not say that any witness could 
have been properly asked what he inferred from the circular, but in reference to the 
damages he might have been asked if he drew his cash from the plaintiffs, and did 
it because of the circular. Further it is to be remembered that it is admitted that 
the defendants did not mean to impute insolvency. Fortified by these’ considera- 
tions, I cannot but think that this circular neither charged nor gave rise to the 
inference of insolvency, and that, therefore, the appeal should be dismissed. 

I have now dealt with two out of the three meanings or inferences which may 
be found in, or drawn from, the circular. I will suppose that I am wrong in 
thinking that no inference of insolvency can be drawn from it, and will now deal 
with the third, viz., that the inference to be drawn from the circular was that the 
defendants, for some reason or reasons, of which the insolvency of the plaintiffs 
might be one, would not take in payment cheques on the plaintiffs’ branches. Is 
that actionable? I think not. I cannot think that an action lies in such a case. 
I think the defamer is he who of many inferences chooses a defamatory one. He 
should inquire what the truth is before judging. No doubt he often will not; but 
what then? The risk of his not doing so is one which we must run if we live 
bia our fellow-creatures. I do not see how the- world’s affairs could be con- 
ducted if it were not 80. Take this case for an example. The defendants had a 
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_ refusal of the cheque and giving their reasons would be saying that, as it is, they 


have written. 

What then were they to do? If they had said they did not mean to impute in- 
solvency, it would have been argued that it showed that was the natural inference 
from the letter. If they had said that they had had a difference with the plaintiffs, 
the same remark might be made, or that that was not the reason. Besides, they 
were under no obligation to give a reason. Or it might be argued that, even if 
that were the reason, the legitimate inference, or an inference, was that the plain- 
tiffs conducted their business in a bad or inconvenient way. In short, it seems to 
me that the defendants had a right to do and say what they did and said; and if 
people will draw from their doings a possible, for I am now assuming it possible, 
inference of insolvency in the plaintiffs, it is no fault of the defendants. I have 
said that the defendants had a right to say and do what they did. By that I did not 
mean that they had any especial right. All the Queen’s subjects have a right to 
refuse payment by cheques on the plaintiffs’ bank, and to say so: or, if I am wrong 
in giving this right to all the Queen’s subjects, at least the defendants had it. I 
say then that the words are harmless in themselves, and that they do not import or 
justify the inference of the plaintiffs’ insolvency. If I am wrong in this, I say 
that it is only one of several things which they import, or of which they justify the 
inference; that no action lies in such a case; that if it would lie against anyone not 
interested to do and say what the defendants did and said, it does not lie against 
them who were so interested, and did and said no more than they had a right to do. 

In this way the question of privilege arises in a sense. If they had such right 
it seems to me that their motive is immaterial, and that they might do what they 
did though out of anger or malice. If I am wrong in the above, and if the infer- 
ence, or an inference, to be drawn from the words used is the imputation of in- 
solvency to the plaintiffs, and if the action is otherwise maintainable, I think there 
is no defence on the ground of privilege. I think that follows from the defendants’ 
own contention. They say that they did not believe the plaintiffs to be insolvent, 
and had no intention to say so, and that if that is the inference to be drawn from 
their language, their language is wrong. But they have no privilege to use wrong 
language; they have only a right to say what they believe. It may be that by 
mistake they have said what they do not believe, but for that mistake they are 
liable. I am of opinion, however, that for the above reasons they are not liable, 
and that the plaintiffs have no cause of action, and that the judgment should be 


affirmed. 
Appeal dismissed. 
Solicitors: Nash & Field for Stuckey, Son d Jennings, Brighton; Robinson, 
Preston & Stow for Roper & Freeland, Chichester. 
[Reported by C. E. Maupen, Esq., Barrister-at-Law. | 
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FOAKES v. BEER 


{House or Lorps (The Earl of Selborne, L.C., Lord Blackburn, Lora Watson 
and Lord FitzGerald), March 31, April 1, May 16, 1884] é 
[Reported 9 App. Cas. 605; 54 L.J.Q.B. 1380; 51 L.T. 833; 
33 W.R. 233] 


Accord and Satisfaction—Judgment debt—Payment of smaller sum under agree- 
ment between parties—Right of judgment creditor to interest. ; 
The payment, in aecordance with an agreement not under seal, of a series 

of instalments amounting to a total sum less than the amount of a debt does 
not, in the absence of consideration for the relinquishment of the balance, 
constitute a satisfaction of the debt. 

By s. 17 of the Judgments Act, 1838: ‘‘Every judgment debt shall carry 
interest at the rate of four pounds per centum per annum from the time of 
entering up the judgment... until the same shall be satisfied, and such 
interest may be levied under a writ of execution on such judgment.’ 


The respondent having brought an action against the appellant and ob- .« 


tained judgment for a specific sum, a parol agreement in writing was made 
between the parties, by which, in consideration of the appellant paying part 
of the sum on the signing of the agreement and the remainder by equal 
half-yearly instalments, the respondent undertook not to take any proceed- 
ings on the judgment. The appellant paid all the instalments, and after 
payment of the last the respondent made a claim for interest from the date 
of the judgment. 

Held: under s. 17 of the Act of 1838 interest on the amount of the judg- 
ment debt formed part of the debt owed by the appellant to the respondent; 
the amount paid under the agreement was, therefore, less than the judg- 
ment debt, and, in the absence of any consideration given by the appellant 
to the respondent for relinquishing her claim to interest, the agreement did 
not prevent the respondent from claiming the interest. ; 


Notes. Distinguished: Tbberson v. Neck (1886), 2 T.L.R. 427. Considered: 
Bidder v. Bridges (1887), 87 Ch.D. 406. Applied: Underwood vy. Underwood, 
[1894] P. 204; Vanbergen v. St. Edmunds Properties, Ltd., [1933] All E.R.Rep. 
488. Referred to: Hookham v. Mayle (1906), 22 T.L.R. 241: Re A Debtor, Ex 
parte London and County Discount Co. (1909), 100 L.T. 880; Hirachand 
Punamchand v. Temple, [1911] 2 K.B. 330; Pennsylvania Co. for. Insurances 
on Lives and Granting Annuities v. Mumford, [1920] 1 K.B. 314: Central Lon- 
don Property Trust, Ltd. v. High Trees House, Ltd., [1947] K.B. 1380. 

As to accord and satisfaction, see 8 Hatspury’s Laws (8rd Edn.) 206-209 ; 
and for cases see 12 Dicesr (Repl.) 496 et seq. . 
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Appeal by the defendant in the action from a decision of the Court of Deets 
reported 11 Q.B.D. 221, allowing an appeal from an order of the Queen s Benc 
Division and directing that judgment be entered for the plaintiff (the present 
respondent) for £302 19s. 6d. 

On Aug. 11, 1875, the respondent recovered judgment against the appellant 
in the Court of Exchequer for the sum of £2,077 17s. 2d. for debt and £13 1s. 10d. 
for costs in an action wherein the respondent was plaintiff and the appellant 
defendant, and judgment was entered for the sum of £2,090 19s. On Dec. 21, 
1876, an agreement in writing was entered into between the respondent and the 
appellant, as follows : 


‘‘Memorandum of agreement made this twenty-first day of December, 
1876, between Julia Beer, of Douglas Villas, High Road, Lee, in the county 
of Kent, widow, of the one part, and John Weston Foakes, of No. 10, South 
Street, Grosvenor Square, in the county of Middlesex, M.D., of the other 
part. Whereas the said John Weston Foakes is indebted to the said Julia 
Beer and she has obtained a judgment in Her Majesty’s High Court of 
Justice, Exchequer Division, for the sum of £2,090 19s. And whereas the 
said John Weston Foakes has requested the said Julia Beer to give him time * 
in which to pay such judgment, which she has agreed to do on the following 
conditions. Now this agreement witnesseth that, in consideration of the 
said John Weston Foakes paying to the said Julia Beer on the signing of this 
agreement the sum of £500, the receipt whereof she doth hereby acknow- 
ledge, in part satisfaction of the said judgment debt of £2,090 19s., and on 
condition of his paying to her or her executors, administrators, assigns, or 
nominee, the sum of £150 on the first day of July and the first day of 
January or within one calendar month after each of the said days respec- 
tively in every year until the whole of the said sum of £2,090 19s. shall 
have been fully paid and satisfied, the first of such payments to be made 
on the first day of July next, then she the said Julia Beer hereby undertakes 
and agrees that she, her executors, administrators, or assigns, will not take 
any proceedings whatever on the said judgment. As witness the hands of 
the said parties—John W. Foakes. Julia Beer.”’ 


At the time of entering into the agreement the appellant paid to the respondent 
the sum of £500, and subsequently paid various other sums, which amounted 
to the sum of £2,090 19s. 

On July 1, 1882, the respondent applied to the master at chambers, under 
R.S.C., Ord. 42, r. 19, for leave to issue execution against the appellant for a 
balance alleged by the respondent to be still due for interest in respect of the 


A 


B 


E 
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judgment debt of £2,090 19s., which the appellant refused to pay [R.S.C., - 


Ord. 42, r. 19, was annulled by R.S.C. (No. 3), 1926]. Upon the hearing of the 
application, it was ordered by the master that this issue be tried between the 
respondent and the appellant: ‘‘Whether any and what amount is now due upon 
the said judgment, signed on Aug. 11, 1875, in the late Court of Exchequer of 
Pleas, for the sum of £2,090 19s." The issue came on for trial before Cave, J., 
and a common jury, in Middlesex, on Feb. 22, 1883. 

At the trial Mr. Mackreth, the respondent's solicitor, was called as a witness 
for the respondent, and he produced a certified copy of the judgment of Aug. 11 
1875, and an account in writing showing the balance alleged to be due fom the 
appellant to the respondent. The certified copy of the judgment and the account 
were put in evidence on behalf of the respondent. The agreement of Dec. 21, 1876 
was put in evidence, and it was admitted that all the instalments mentioned a the 
agreement had been paid up to January, 1882, inclusive. It was also admitted 
that after May 25, 1882, and before July 1, 1882, the appellant paid to the 
respondent a further sum of £90 19s. The learned judge directed the jury to 
find that the appellant had paid all the sums which by the said a iéobnhe of 
Dec. 21, 1876, he undertook to pay and within the times therein specified, and 
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stated that he was of opinion that, whether the judgment was satisfied or not 
the respondent was not entitled to issue execution on the judgment against awe 
appellant. On Mar. 2, 1883, counsel for the respondent moved for and obtained 
a rule nisi for a new trial of the said issue. On May 2, 1883, the rule came on 
for argument in the Queen’s Bench Division, before Warxin Wittrams and 
Maruew, JJ., who discharged the same. The respondent gave notice of appeal 
to the Court of Appeal, and on June 23, 1883, the appeal came on for argument 
before Sm Bauiot Brerr, M.R., and Linpiey and Fry, L.JJ., when oh order 
now appealed from was made. 


Holl, Q.C., and Winch for the appellant. 
Bompas, Q.C., and A. B. P. Gaskell for the respondent. 


Their Lordships took time for consideration. 


May 16, 1884. The following opinions were read. 


THE EARL OF SELBORNE, L.C.—Upon the construction of the agreement 
of Dec. 21, 1876, I cannot differ from the conclusion in which both the courts 
below were agreed. If the operative part could properly be controlled by the 
recitals, I think there would be much reason to say that the only thing con- 
templated by the recitals was giving time for payment, without any relinquish- 
ment, on the part of the judgment creditor, of any portion of the amount recover- 
able, whether for principal or interest under the judgment. But the agreement 
of the judgment creditor which follows the recitals is, that she ‘‘will not take 
any proceedings whatever on the judgment,’’ if a certain condition is fulfilled. 
What is that condition? Payment of the sum of £150 in every half year, ‘“‘until 
the whole of the said sum of £2,090 19s.,’’ the aggregate amount of the principal 
debt and costs, for which judgment had been entered, ‘‘shall have been fully 
paid and satisfied.’’ A particular ‘‘sum’’ is here mentioned, which does not 
include the interest then due or future interest. Whatever was meant to be 
payable under this agreement was clearly to be payable by half-yearly instalments 
of £150 each; any other construction must necessarily make the conditional 
promise nugatory. But to say that the half-yearly payments were to continue 
till the whole sum of £2,090 19s. ‘‘and interest thereon’’ should have been fully 
paid and satisfied, would be to introduce very important words into the agree- 
ment which are not there, and of which I cannot say that they are necessarily 
implied. Although, therefore, I may, as indeed I do, very much doubt whether 
the effect of the agreement as a conditional waiver of the interest to which by 
law she was entitled under the judgment was really present to the mind of the 
judgment creditor, still I cannot deny that it might have that effect, if capable 
of being legally enforced. 

But the question remains whether the agreement is capable of being legally 
enforced. Not being under seal, it cannot be legally enforced against the re- 





gpondent unless she received consideration for it from the appellant, or unless, 


though without consideration, it operates by way of accord and satisfaction, so 
as to extinguish the claim for interest. What is the consideration? On the face 
of the agreement none is expressed except a present payment of £500 on account 
and in part of the larger debt then due and payable by law under the judgment. 
The appellant did not contract to pay the future instalments of £150 each at 
the times therein mentioned; much less did he give any new security in the 


| shape of negotiable paper, or in any other form. The promise de futuro was 


only that of the respondent, that, if the half-yearly payments of £150 each were 
regularly paid, she would ‘‘take no proceedings whatever on the judgment. 

No doubt, if the appellant had been under no antecedent obligation to pay the 
whole debt, his fulfilment of the condition might have imported some considera- 
tion on his part for that promise. But he was under that antecedent obligation ; 
and payment at those deferred dates, by the forbearance and indulgence of the 
creditor, of the residue of the principal debt and costs could not, in my opinion, 
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be a consideration for the relinquishment of interest and discharge of the judg- 
ment unless the payment of the £500 at the time of signing the agreement was 
ideration. 

ae eh and satisfaction, in point of fact there could be no complete 
satisfaction so long as any future instalment remained payable; and I do not He 
how any new payments on account could operate in law as a satisfaction a 

interim conditionally upon other payments being afterwards duly made, unless 
there was a consideration sufficient to support the agreement while still 
unexecuted. Nor was anything in fact done by the respondent in this case, 
on the receipt of the last payment, which could be tantamount to an acquittance, 
if the agreement did not previously bind her. The question, therefore, is nakedly 
raised by this appeal whether your Lordships are now prepared, not only to over- 
rule as contrary to law the doctrine stated by Srr Epwarp Coxe to have been laid 
down by all the judges of the Common Pleas in Pinnel’s Case (1) (5 Co. Rep. 117 a) 
in 1602, and repeated in his note to Lirrteton, s. 344 (Co. Lirr. 212 b), but to treat 
a prospective agreement, not under seal, for satisfaction of a debt by a series of 
payments on account to a total amount less than the whole debt, as binding in 
law, provided those payments are regularly made, the case not being one of a 
composition with a common debtor agreed to inter se by several creditors. I prefer 
so to state the question instead of treating it, as it was put at the Bar, as depending 
on the authority of Cumber v. Wane (2), decided in 1721. 

It may well be that distinctions, which in later cases have been held sufficient 
to exclude the application of that doctrine, existed and were improperly dis- 
regarded in Cumber v. Wane (2), and yet that the doctrine itself may be law, 
rightly recognised in Cumber v. Wane (2), and not really contradicted by any later 
authorities; and this appears to me to be the true state of the case. The doctrine 
itself, as laid down by Sir Epwarp Coxe, may have been criticised as questionable 
in principle by some persons whose opinions are entitled to respect, but it has 
never been judicially overruled. On the contrary, I think it has always, since the 
16th century, been accepted as law. If so, I cannot think that your Lordships 
would do right if you were now to reverse as erroneous a judgment of the Court 
of Appeal proceeding upon a doctrine which has been accepted as part of the law 
of England for 280 years. 

The doctrine, as stated in Pinnel’s Case (1) is 


‘that payment of a lesser sum on the day in satisfaction of a greater cannot be 
any satisfaction for the whole, because it appears to the judges that by no 
possibility a lesser sum can be a satisfaction to the plaintiff for a greater sum.”’ 


As stated in Coxr on LitTtLeTon, 212 b, it is: 


“where the condition is for payment of £20, the obligor or feoffor cannot at 
the time appointed pay a lesser sum in satisfaction of the whole, because it is 
apparent that a lesser sum of money cannot be a satisfaction of a greater.”’ 


He added, what is beyond controversy, that an acquittance under seal, in full 


Satisfaction of the whole, would, under like circumstances, be valid and binding. 
The distinction between the effect of a deed under seal and that of an agreement 
by parol, or by writing not under seal, may seem arbitrary, but is established in 
our law; nor is it really unreasonable or practically inconvenient that the law 
should require particular solemnities to give to a gratuitous contract the force of a 
binding obligation. If the question be, as in the actual state of the law I think it 
is, whether consideration is or is not given in a case of this kind by the debtor 
who pays down part of the debt presently due from him, for a promise by the 
creditor to relinquish, after certain further payments on account, the residue of 
the debt, I cannot say that I think consideration is given, in the sense in which 
I have always understood that word as used in our law. It might be, and indeed 
I think it would be, an improvement in our law, if a release or acquittance of 
the whole debt on payment of any sum which the creditor might be content to 
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A receive by way of accord and satisfaction, though less than the whole, were held 
to be generally binding, though not under seal; nor should I be unwilling to see 
equal force given to a prospective agreement like the present, in writing, though 
not under seal; but I think it impossible, without refinements which practically 
alter the sense of the word, to treat such a release or acquittance as supported by 
any new consideration proceeding from the debtor. 

B_All.the authorities subsequent to Cumber v. Wane (2) which were relied upon 
by the appellant, such as Sibree v. Tripp (8), Curlewis v. Clark (4), and Goddard v. 
O’Brien (5), have proceeded upon the distinction that, by giving negotiable paper 
or otherwise, there had been some new consideration for a new agreement, distinct 
from mere money payments in or towards discharge of the original liability. I 
think it unnecessary to go through those cases, or to examine the particular 

C grounds upon which each of them was decided. There are no such facts in the 

ease now before your Lordships. What is called ‘‘any benefit, or even any legal 
possibility of benefit,’’ in Mr. SmitrH’s notes to Cumber v. Wane (2) (1 Smiru, L.C., 
8th Edn., 366) is not, as I conceive, that sort of benefit which a creditor may 
derive from getting payment of part of the money due to him from a debtor who 
might otherwise keep him at arm’s length, or possibly become insolvent, but is 

D some independent benefit, actual or contingent, of a kind which in law might be 
a good and valuable consideration for any other sort of agreement not under seal. 
My conclusion is that the order appealed from should be affirmed and the appeal 
dismissed with costs and I so move your Lordships. 





LORD BLACKBURN.—The first question raised is what was the true construc- 
E tion of the memorandum of agreement made on Dec. 21, 1876. What was it that 
the parties by that writing agreed to? The appellant contends that they meant 
that, on payment down of £500, and payment within a month after July 1, and 
Jan. 1 in each ensuing year of £150 until the sum of £2,090 19s. was paid, the 
judgment for that sum and interest should be satisfied, for an agreement to take no 
proceedings on the judgment is equivalent to treating it as satisfied. This con- 
F struction of the memorandum requires that after the tenth payment of £150 there 
should be a further payment of £90 19s. made within the next six months. This 
is the construction which all the courts below have put upon the memorandum. 
The respondent contends that the true construction is that time was to be given 
on those conditions for the five years, the judgment being, in default of any one 
payment, enforceable for whatever was still unpaid with interest from the date the 
B judgment was signed, but that the interest was not intended to be forgiven at all. 
If this is the true construction of the agreement, the judgment appealed against 
is right and should be affirmed, whether the reason on which the Court of Appeal 
founded its judgment was right or not. I am of opinion, however, that the courts 
below, who on this point were unanimous, put the true construction on the 
memorandum. I do not think the question free from difficulty. It would have 
[ been easy to have expressed in unmistakable words that, on payment down of 
£500, and punctual payment at the rate of £300 a year till £2,090 19s. was paid, 
the judgment should not be enforced either for principal or interest; or language 
might have been used which should equally clearly have expressed that, though 
time was to be given, interest was to be paid in addition to the instalments. The 
words actually used are such that I think it is quite possible that the two parties 
] put a different construction on them at the time; but I think the words ‘“‘till the 
said surn of £2,090 19s. shall have been fully paid and satisfied’’ cannot be construed 
as meaning ‘‘till that sum, with interest from the day judgment was signed, shall 
have been fully paid and satisfied;’’ nor can the promise “not to take any pro- 
ceedings whatever on the judgment’’ be cut down to meaning any proceedings 
except those necessary to enforce payment of interest. 
I think, therefore, that it is necessary to consider the ground on which the 
Court of Appeal based their judgment, and to say whether the agreement can be 


enforced, I construe it as accepting and taking £500 in satisfaction of the whole 
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£2,090 19s., subject to the condition that, unless the balance of the principal ure 
was paid by the instalments, the whole might be enforced with interest. If na 

of £500 in money it had been a horse valued at £500, or a promissory note or 
£500, the authorities are that it would have been a good satisfaction, but it is 
said to be otherwise as it was money. This is a question, I think, of- difficulty. 


Lorp Coxe says (Co. Lirr. 212 b): : 


“Where the condition is for payment of £20, the obligor or feoffor cannot at 
the time appointed pay a lesser sum in satisfaction of the whole, because it is 
apparent that a lesser sum of money cannot be a satisfaction of a greater. ... 
If the obligor or feoffor pay a lesser sum, either before the day or at another 
place than is limited by the conditions, and the obligee or feoffee receiveth it, 


this is a good satisfaction.”’ Q 


For this he cites Pinnel’s Case (1). That was an action on a bond for £16, con- 
ditional for the payment of £8 10s. on Nov. 11, 1600. Plea, that defendant, at 
plaintiff's request, before the said day, to wit, on Oct. 1, paid to the plaintiff 
£5 2s, 2d., which the plaintiff accepted in full satisfaction of the £8 10s. The 
plaintiff had judgment for the insufficient pleading. But, though this was so, 
Lorp Coxe reports that it was resolved by the whole Court of Common Pleas, D 


“that payment of a lesser sum on the day in satisfaction of a greater cannot be 

any satisfaction for the whole, because it appears to the judges that by no 

possibility a lesser sum can be a satisfaction to the plaintiff for a greater sum; 

but the gift of a horse, a hawk, or a robe, ete., in satisfaction is good, for it 

shall be intended that a horse, hawk, or robe might be more beneficial to the Ez 

plaintiff than the money in respect of some circumstance, or otherwise the q 

plaintiff would not have accepted of it in satisfaction. But when the whole 

sum is due, by no intendment the acceptance of a parcel can be a satisfaction 

to the plaintiff; but in the case at Bar it was resolved that the payment and 

acceptance of parcel before the day in satisfaction of the whole would be a 

good satisfaction in regard of circumstance of time; for peradventure parcel of F 

it before the day would be more beneficial to him than the whole at the day, 

and the value of the satisfaction is not material; so if I am bound in £20 to 

pay you £10 at Westminster, and you request me to pay £5 at the day at York, 

and you will accept it in full satisfaction for the whole £10, it is a good satis- 

faction for the whole, for the expenses to pay it at York is sufficient satis- 

faction.”’ 

Gi 

There are two things here resolved. First, that where a matter paid and 
accepted in satisfaction of a debt certain might by any possibility be more bene- 
ficial to the creditor than his debt, the court will not inquire into the adequacy 
of the consideration. If the creditor, without any fraud, accepted it in satisfaction 
when it was not a sufficient satisfaction, it was his own fault; and that payment 
before the day might be more beneficial, and consequently that the plea was in H 
substance good; and this must have been decided in the ease. There isa second 
point stated to have been resolved, namely, 


“‘that payment of a lesser sum on the day cannot be any satisfaction of the 
whole, because it appears to the judges that by no possibility a lesser sum can 
be a satisfaction to the plaintiff for a greater sum.”’ 


This was certainly not necessary for the decision of the case; but, though the resolu- 
tion of the Court of Common Pleas was only a dictum, it seems to me clear that 
Lorp Coxr deliberately adopted the dictum, and the great weight of his authorit 

makes it necessary to be cautious before saying that what he deliberately ee 
as law was a mistake, and though I cannot find that in any subsequent case this 
dictum has been made the ground of the decision, except in Fitch v. Sutton (6) 

as to which I shall make some remarks later, and in Down vy. Hatcher (7), as BS 
which Parke, B., in Cooper v. Parker (8) said, ‘‘Whenever the question may arise 
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A as to whether Down v. Hatcher (7) is good law, I should have a great deal to say 


a 


against it," yet there certainly are cases in which great judges have treated the 
dictum in Pinnel’s Case (1) as good law. 
For instance, in Sibree v. Tripp (3), Parke, B., says (15 M. & W. at p. 33): 


“It is clear that if the claim be a liquidated and ascertained sum, payment of 
part cannot be satisfaction of the whole, although it may, under certain cireum- 
stances, be evidence of a gift of the remainder.”’ 


ALDERSON, B., in the same case says (ibid. at pp. 37, 38): 


“It is undoubtedly true that payment of a portion of a liquidated demand, in 
the same manner as the whole liquidated demand ought to be paid, is payment 
only in part, because it is not one bargain but two, viz., payment of part, and 
an agreement without consideration to give up the residue. The courts might 
very well have held the contrary, and have left the matter to the agreement 
of the parties, but undoubtedly the law is so settled.” 


After such strong expressions of opinion, I doubt much whether any judge sitting 
in a court of first instance would be justified in treating the question as open. But, 
as this has very seldom, if at all, been the ground of the decision, even in a 
court of first instance, and certainly never been the ground of a decision in the Court 
of Exchequer Chamber, still less in this House, I did think it open to your Lord- 
ships’ House to re-consider this question. Notwithstanding the very high authority 
of Lorp Coxg, I think it is not the fact that to accept prompt payment of a part only 
of a liquidated demand can never be more beneficial than to insist on payment of 
the whole. And if it be not the fact, it cannot be apparent to the judges. 

I will first examine the authorities. If a defendant pleaded the general issue 
the plaintiff could join issue at once, and, if the case was not defended, get his 
verdict at the next assizes; but by pleading a special plea the plaintiff was obliged 
to reply, and the defendant often caused the plaintiff, merely by the delay occa- 
sioned by replying, to lose an assize. If the application was one to which he could 
demur he made this sure. Strangely enough it seems long to have been thought 
that, if the defendant kept within reasonable bounds, neither he nor his lawyers 
were to blame in getting time in this way, by a sham plea that a chattel was given 
and accepted in satisfaction of the debt. The recognised forms were giving and 
accepting in satisfaction a beaver hat (Young v. Rudd (9)) or a pipe of wine 
(Cuitty oN Pieapinas (7th edn.), vol. 3, p. 92). All this is now antiquated. But 


_ while it continued to be the practice, pleas founded on the first part of the resolution 


in Pinnel’s Case (1) were very common, and that law was perfectly trite. No one 
supposed for a moment that a beaver hat was really given and accepted, but every- 
one knew that the law was that, if it was really given and accepted, it was a good 
satisfaction. But special pleas founded on the other resolution in Pinnel’s Case (1), 
on what I have ventured to call the dictum, were certainly not common. 

I doubt whether a real defence of this sort was ever specially pleaded. When 
there really was a question whether a debt was satisfied by payment of a smaller 
sum the defendant pleaded the general issue, and, if it was proved to the satisfac- 
tion of the jury that a smaller sum had been paid and accepted in satisfaction of 
a greater, if objection was raised the jury might perhaps, as suggested by 
Hotroyp, J., in Thomas v. Heathorn (10), find that the circumstances were such 
that the legal effect was to be as if the whole was paid down, and a portion thrown 
back as a god’s-penny. This, however, seems to me to be an unsatisfactory and 
artificial way of avoiding the effect of the dictum, and it could not be applied to 
such an agreement as that now before this House. For whatever reason it was, 
I know of no case in which the question was raised whether a payment of a lesser 
sum could be satisfaction of a liquidated demand, from Pinnel’s Case (1) down to 


Cumber v. Wane (2) in a period of 119 years. hy, 
In Adams v. Tapling (11), where the plea was bad for many other reasons, it is 


reported to have been said by the court that, 
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‘‘in covenant, where the damages are uncertain, and to be recovered, as in this 
case, a lesser thing may be done in satisfaction, and there accord and satisfac- 


a9 


tion is a good plea. 

No doubt this is one of the cases which Parker, B., would pave cited in support 
of his opinion that Down v. Hatcher (7) was not good law. The court are said to 
have gone on to recognise the dictum in Pinnel’s Case (1), or at least not to dissent 
from it, but it was not the ground of their decision. In every other reported case 
which I have seen the question arose on a demurrer to a replication to what was 
obviously a sham or dilatory plea. 

Some doubt has been made as to what the pleadings in Cumber v. Wane (2) really 
were. I have obtained the record {Queen's Bench (Plea side) Plea Roll, 5 Geo. 1, 
Trinity, ro. 173]. The plea is that after the promises aforesaid, and before the 
issuing of the writ, it was agreed between the said George and Edward Cumber 
that he, the said George, 


‘“‘daret eidem Edwardo Cumber quandm notam in script vocatam ‘a promissory 
note’ manu propria ipsius Georgii subscript pr. solucon eidem IXdwardo Cumber 
vel ordini quique librarum,”’ 


“ 


fourteen days after date, in full satisfaction and exoneration of the premises and 
promises, which said note in writing the said George then gave to the said Edward 
Cumber, and the said Edward Cumber then and there received from the said George 
the said note in full satisfaction and discharge of the premises and promises. The 
replication is that 


‘the said George did not give to him Edward any note in writing called a 
promissory note with the hand of him George subscribed for the payment to 
him Edward or his order of £5 fourteen days after date in full satisfaction and 
discharge of the premises and promises.”’ 


To this there is a demurrer and judgment in the Common Pleas for the plaintiff 
‘that the replication was good in law.’’ The reporter, oddly enough, says (1 Stra. 
426) that there was ‘‘an immaterial replication.’’ The effect of the replication 
is to put in issue the substance of the defence, namely the giving in satisfaction 
(Young v. Rudd (9)), and certainly that was not immaterial. But for some reason, 
I do not stop to inquire what, Prarr, C.J., prefers to base the judgment, affirming 
that of the Common Pleas, on the supposed badness of the plea rather than on 
the sufficiency of the replication. It is impossible to doubt that the note, which 
it is averred in the plea was given in satisfaction, was a negotiable note; and, there- 
fore, this case is in direct conflict with Sibree v. Tripp (8). 

Two cases require to be carefully considered. The first is Heathcote v. Crook- 
shanks (12). The plea there pleaded would, I think. now be held perfectly good : 


see Norman v. Thompson (13), but Bunurr, J., seems to have thought otherwise. 
He says (2 Term Rep. at p. 28): 


“Thirdly it was said that all the creditorg were bound by this agreement to 
forbear, but that is not stated by the plea. It is only alleged that they agreed 
to take a certain proportion, but that is a nudum pactum unless they had after- 
wards accepted it. In the case in which Cumber v. Wane (2) was denied to 
be law (Hardcastle v. Howard (14)) the party actually accepted. But, as the 
plaintiff in the present case refused to take less than the whole demand, the 
plea is clearly bad.”’ 
That decision goes entirely on the 
a good plea. I do not think it can be fairly said that Butuer, J., mea 
“that is a nudum pactum unless they had afterwards accepted it,’ 
opinion that, if the dividend had been accepted 
faction. But he certainly expressed no opini 
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_ Tequired, so that but for the fact that other creditors were parties to the composition 
there could have been no defence. There was no point of pleading in that case, 
the whole being open under the general issue. 

In Steinman v. Magnus (15) it was pretty well admitted by Lorp ELLENBoRovGH, 
C.J., that the decision in Fitch v. Sutton (6) would have been the other way if they 
had understood the evidence as the reporter did. But though this misapprehension 
of the judges as to the facts, and the absence of any acceptance of the dividend, 
greatly weaken the weight of Fitch v. Sutton (6), still it remains that Lorp ELLen- 
BOROUGH, a very great judge indeed, did, however hasty or unnecessary it may have 
been to express such an opinion, say (5 East, at p. 232): 


“It is impossible to contend that acceptance of £17 10s. is an extinguishment 
of a debt of £50. There must be some consideration for the relinquishment of 
the residue; something collateral to show a possibility of benefit to the party 
relinquishing his further claim, otherwise the agreement is nudum pactum. 
But the mere promise to pay the rest when of ability put the plaintiff in no 
better condition than he was before. It was expressly determined in Cumber 
v. Wane (2) that acceptance of a security for a lesser sum cannot be pleaded in 
satisfaction of a similar security for a greater; and though that case was said 
by me in argument in Heathcote v. Crookshanks (12) to have been denied to 
be law, and in confirmation of that Butter, J., afterwards referred to a case 
stated to be that of Hardcastle v. Howard (14), yet I cannot find any case of 
that sort, and none has been now referred to. On the contrary, the decision 
in Cumber v. Wane (2) is directly supported by the authority of Pinnel’s 
Case (1), which never appears to have been questioned.”’ 


I must observe that, whether Cumber v. Wane (2) was or was not denied to be 
law in Hardcastle v. Howard (14), it certainly was denied to be law in Sibree v. 
Tripp (8); and that, though it is quite true that Pinnel’s Case (1), as far as regards 
the point actually raised in the case, has not only never been questioned, but often 
assented to, I am not aware that in any case before Fitch v. Sutton (6), unless it 
be Cumber v. Wane (2), has that part of it which I venture to call the dictum 
ever been acted upon; and, as I have pointed out, had it not been for the composi- 
tion with other creditors, there could have been no defence in Fitch v. Sutton (6), 
whether the dictum in Pinnel’s Case (1) was right or wrong. Still this is an 
authority, and I have no doubt that it was on the ground of this authority, and 
the adhesion of Bayney, J., to it in Thomas v. Heathorn (10), that Parke and 
Auperson, BB., expressed themselves as they did in the passages which I have 
cited from Sibree v. Tripp (8). I think that their expressions justify Mr. J. W. 
Surry in laying it down, as he does in his note to Cumber v. Wane (2) (1 Suir, 


L.C., 2nd Edn.), that 


‘‘a liquidated and undisputed money demand, of which the day of payment is 
passed, not founded upon a bill of exchange or promissory note, cannot, even 
with the consent of the creditor, be discharged by mere payment by the debtor 
of a smaller amount in money in the same manner as he was bound to pay the 
whole.”’ 
I am inclined to think that this was settled in a court of the first instance. I 
think, however, that it was originally a mistake. ; 
What principally weighs with me in thinking that Lorp Coxe made a mistake 
of fact is my conviction that all men of business, whether merchants or tradesmen, 
act on the ground that prompt payment of a part of 
their demand may be more beneficial to them than it would be to insist on their 
rights and enforce payment of the whole. Even where the debtor is perfectly 
solvent, and sure to pay at last, this often is so. Where the credit of the debtor is 
doubtful it must be more 80. I had persuaded myself that there was no such long- 
continued action on this dictum as to render it improper in this House to re-consider 
{ had written my reasons for so thinking; but, as they were not 


do every day recognise and 


the question. 
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satisfactory to the other noble and learned Lords who heard the case, I do not 
now repeat them nor persist in them. I assent to the judgment proposed, though it 


is not that which I had originally thought proper. 


LORD WATSON.—I am of opinion that the judgment of the Court of Appeal 
ought to be affirmed. I regret that I have been unable to adopt that construction 
of the memorandum of agreement which has commended itself to your Lordships 
as well as to the judges of the Court of Appeal. It appears to me that the respon- 
dent did not intend to pass, and did not pass, from her legal claim for interest on the 
judgment debt due to her from the appellant. She undertakes not to take proceed- 
ings on the judgment provided the stipulated termly instalments are regularly paid, 
‘until the whole of the said sum of £2,090 19s. shall have been fully paid and 
satisfied.’ But these words, ‘‘the said sum,’’ ought, in my opinion, to be construed 
as referring to the sum of £2,090 19s. previously described as being contained in 
a judgment of Her Majesty's High Court of Justice, and, therefore, bearing interest 
ex lege. The whole context of the memorandum appears to me to be consistent 
with this view, and to point strongly to the inference that there was no agreement, 
or even proposal, that the respondent should make any abatement of her legal 
claims, or do more than give her debtor time, on the conditions expressed, “‘to pay 
such judgment.’’ I must assume, however, that I have wrongly construed the 
memorandum of agreement, and that its language imports that the respondent was 
to abstain from taking proceedings on the judgment if and when instalments to the 
amount of £2,090 19s. had been duly and regularly paid. Upon that assumption 
I am still of opinion that the respondent ought to prevail, on the simple ground 
that on that view of the memorandum her agreement to abate part of her claim 
was nudum pactum, for which the appellant gave no legal consideration, I do not 
think it necessary to consider whether it would still be open to this House, if so 
advised, to overrule the doctrine of Cumber v. Wane (2) and Pinnel’s Case (1), 
because I am not prepared to disturb that doctrine. Nor do I think it necessary 
to occupy the time of the House with a detailed explanation of the considerations 
which have led me to that result, seeing that I concur in the judgment of the Lord 
Chancellor, and also in the opinion about to be delivered by Lory FirzGeraxp, 
which I have had the advantage of reading. 


LORD FITZGERALD.—The first question is as to the true construction of the 
memorandum of agreement of Dec. 21, 1876, and I express my opinion upon it with 
the greatest diffidence. My excuse for expressing my opinion upon it is that I 
feel rather strongly on the point. 

The memorandum is, it may be observed, unilateral, for Dr. Foakes by it 
assumes no obligation. The first recital is that Mrs. Beer had obtained a judgment 
against Dr. Foakes for a sum of £2,090 19s. The judgment would not at common 
law per se entitle the plaintiff to interest, but s. 17 of the Judgments Act, 1838, 
provides : 





‘Every judgment debt shall carry interest at four pounds per centum per annum 

from the time of entering up the judgment . . . until the same shall be satisfied 

and such interest may be levied under a writ of execution on such judgment.”’ 
This right to interest is different from interest arising on contract, or which a jury 
may give as damages, or may withhold. It is a clear statutory right, arising im- 
mediately on entering up the judgment, and continuing until the judgment debt 
is fully paid. The position of the parties at the date of the agreement then was 
that Dr. Foakes owed Mrs. Beer the principal sum of £2,090 19s. recovered b 
a judgment which carried interest at 4 per cent., arising de die in diem i 
a statutory right, and then—that is, at the time of the agreement —amanian bo 
£113 16s. 2d. The agreement then contains this recital : i : 


“And whereas the said J. W. Foakes has requested the said Julia Beer to 
give him time in which to pay such judgment, which she has 


. acr 
the following conditions.”’ agreed to do on 


G 


H 


i 
x 
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He does not ask for any remission of any portion of his obligation, he solicits only 
time for payment, and she agrees to give him that time and no more. It seems to 
me clear and free from doubt that ‘‘such judgment”’ in this recital would, if there 
was no more to guide us, mean the judgment debt with its statutable interest at 
4 percent. The language of the recital and of the whole agreement seems to be that 
of the defendant's solicitor, as we find in the evidence of Mr. Mackreth [plaintiff's 
solicitor] this statement: ‘‘The agreement was prepared by Smith and sent to me, 
and I approved of it on behalf of Mrs. Beer.”’ 

Returning to the language of the agreement, it is remarkable that Dr. Foakes 
undertakes by it no obligation whatever; he does not bind himself to pay any instal- 
ment to her or to her ‘‘nominee,’’ and it was not necessary that he should, for I 
can entertain no doubt that, if what is called the ‘‘condition’’ for payment of the 
instalments had not been fulfilled, then Mrs. Beer could have enforced the whole 
‘residue of her demand for principal and the interest which had accrued, by execution 
on the judgment. Dr. Foakes enters into no obligation to pay to her ‘‘nominee,”’ 
and this seems to displace in fact the foundation of the judgment of the Divisional 
Court, where Wark1n Wi1aMs, J., said: 


“The doctrine is that an agreement to pay a less sum in satisfaction of a debt 
is without consideration. The English law forbids such an agreement. That 
is the law in its naked simplicity. But I think a very little departure from the 
mere agreement to pay a less sum will make the agreement good. If the 
ereditor says, ‘You owe me a large sum of money, I ar willing to accede to 
your request for time, but you must enter into an agreement in writing, 
at your expense,’ as it would be, ‘and you shall pay the money to me or 
to any person I may name, at my election,’ that is enough I think to make 
this agreement not a nudum pactum.”’ 


There is no such thing in the agreement here. Marunew, J., adds: 


“Tt is noticeable that the agreement is framed so that it casts an obligation 
which would not otherwise have existed. The agreement to pay the creditor's 
nominee renders it a document available as a security.” 


It would seem, to me at least, that the terms of the agreement had never been 
properly conveyed to the minds of the judges, for in fact Dr. Foakes assumed no 
greater obligation than the law imposed on him in respect of the judgment. The 
expressed condition is the payment to Mrs. Beer ‘‘of the sum of £500 in part 
satisfaction of the said judgment debt of £2,090 19s."’; and again I should repeat 
here that the last words would mean the debt and the right to interest which it 
earried, if there is nothing subsequent to impose a different meaning. The term 
“satisfaction’’ is specially applicable to a judgment. You could not in former times 
simply plead payment to a scire facias on a judgment; the plea should show satis- 
faction. The judgment would not be satisfied on the payment of the £2,090 19s., 
but only on payment of that sum and the interest. The agreement then pro- 
vides as a condition for the payment of the instalments of £150 ‘‘until the whole 
of the said sum of £2,090 19s. shall have been fully paid and satisfied.’’ The whole 
difficulty arises on this passage. If in place of using the word ‘‘sum”’ it had used 
‘‘judgment’’ or *‘judgment debt,’’ in my opinion there could have been but one 
construction, namely, that ‘‘judgment’’ or ‘judgment debt’? meant the principal 


gum of £2,090 19s., with interest at 4 per cent. 
Having regard to what the parties were at, w 
sum of £2,090 19s."’ by the light of the antecedent parts of the same agreement 
“the said judgment for £2,090 19s.,”’ and thus do full and complete 
Beer of about £350 as justly due to her as the 
£2,090 19s., and which it is to me manifest she never intended, and was never 
asked, to relinquish? There is a special recital indicating what the parties intended, 
namely, ‘time on certain conditions,”’ but without a word as to relinquishing any 
part of the plaintiff's demand, and if the subsequent words are more general, we 


hy should we not read ‘‘the said 


as meaning 
justice, and not deprive Mrs. 
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shall limit and qualify them by the special language of the recital. Dr. Foakes 
did not ask for any remission; he asked for time, and for time alone, and we ought 
to assume that when his solicitor prepared and furnished the memorandum of 
agreement, he did not intend by its language that any part of Mrs. Beer s demand 
was to be released. Mr. Mackreth says that in the course of negotiations ‘‘interest 
was never mentioned at all in reference to that agreement.’’ She adopted the 
language of the memorandum, and it became hers, but was it such as to lead Dr. 
Foakes to understand that Mrs. Beer agreed, on performance of the condition, to 
give up her claim to interest? a 

I think we ought not to adopt such a conclusion. There are many authorities 
for the proposition that you may limit the general words of release by the ante- 
cedent recitals, so as to effectuate that alone which was within the intention of the 
parties. I might refer to a number of cases; for example, Thorpe v. Thorpe (16), 
where it was said, ‘ 


‘“where there are general words only in a release they shall be taken most 
strongly against the releasor, but where there is a particular recital and general 
words follow, there the general words shall be qualified by the special words.”’ . 


Applying that rule to the present case, you may limit the general words at the 
conclusion of the memorandum to the giving of time alone; that is to say, if 
‘Sudgment debt of £2,090 19s.’’ means the sum of £2,090 19s. and nothing more, 
then that Mrs. Beer agrees to give time for the payment of the principal debt of 
£2,090 19s. by the instalments and at the time indicated, and that pending that 
arrangement she would ‘‘not take any proceedings whatever on the said judgment.” 
This would give effect to every word and leave the interest untouched, which, if the 
principal is to be paid by instalments, could not well be ascertained until the time 
had been reached for the payment of the last instalment. There is nothing in the 
memorandum, it should be observed, to prevent Dr. Foakes from coming in at any 
time and discharging the whole principal before the instalments became payable. 
Upon the construction of the memorandum I am of opinion that the judgment of 
the Court of Appeal should be affirmed. ; 

The second question now presents itself, but with my views on the first it is 
not actually necessary for me to express any opinion upon it, but it seems more 
satisfactory that I should do so. Assuming that I have fallen into error in inter- 
preting the agreement, and that it is to be read that if Dr. Foakes should pay the 
actual sum of £2,090 19s. by instalments according to the condition she would 
relinquish her statutable debt for interest and not issue execution on the judgment 
to recover it, is such an agreement nudum pactum, and incapable, therefore, of 
being enforced? I have listened with much interest to the opinien of Lorp Buiacx- 
BURN, who has gone, as usual to the very foundation, and I regret that I have been 
unable to assist him in overturning the resolution of the Court of Common Pleas 
as reported by Lorp Coxe in Pinnel’s Case (1) or in expunging from the books the 
infinitesimal remains of Cumber v. Wane (2). It seems to me doubtful whether 
the question arises which he has presented, namely, whether payment of part of a 
debt ascertained by judgment can be a satisfaction of the whole? In the case 
before us the whole of the £2,090 19s., the principal of the judgment, has been 
paid to the last farthing. The interpretation put by the judges of the courts below 
and adopted by the Lord Chancellor and Lorp Buackpurn, on the memorandum, 
seems to me to divide it, in effect, into two stipulations, the first being that, if De 
Foakes should pay down £500 and the remainder of the actual sum of £2 090 19s. 
in the manner prescribed, Mrs. Beer would so accept it, and pending the 2 ym ts 
would take no proceedings on the judgment, and the second being that viti-the 
£2,090 19s. should be paid in the manner indicated, she would relinquish hes claim 


for interest, and would not take any proceedin : 
enforce that interest. a ings whatever on the judgment to 


The question is whether there is an 


; sufficient legal i : 3 
quishment of the debt for interest. t ga sconsidexation fon tha telan 


I am clearly of opinion that there is not. 


G 
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Lorp Buiacksurn has shown us very clearly that the resolution in Pinnel’s Case (1) 
was not necessary for the decision of that case, and that the principle on which it 
seems to rest does not appear to have been made the foundation of any subsequent 
decision of the Exchequer Chamber or of this House; and further, that some of the 
distinctions which have been engrafted on it make the rule itself absurd. But it 
seems to me that it is not the rule which is absurd, but some of those distinctions, 
emanating from the anxiety of judges to limit the operation of a rule which they 
considered often worked injustice. That resolution in Pinnel’s Case (1) has never 
been overruled; for 282 years it seems to have been adopted by our judges. During 
the whole of that period it seems to have been understood and taken to be part of 
our law that the payment of part of a debt then due and payable cannot alone be 
the foundation of a parol satisfaction and discharge of the residue, as it brings no 
advantage to the creditor, and there is no consideration moving from the debtor, 
who has done no more than partially to perform his obligation. Though it may not 
have been made the subject of actual decision, yet we find that every judge in this 
country who has had occasion to deal with the proposition states the law to be so. 
In Ireland it has always been so received, and in Drogheda Corpn. v. Fairtlough 
(17) Lerroy, C.J., thus expresses himself, and I may say that his language is 
entitled to very considerable weight. That very learned judge thus states the law: 


“There is also a failure of evidence of the consideration for the contract to 

_ remove the rule of the common law that payment of a less sum cannot be a 
satisfaction of a greater liquidated sum, unless there is some further advantage 
accompanying the payment.”’ 


In another part of his judgment he puts the proposition thus : 


“The payment merely of a less sum, not being in pursuance of any contract 
by deed, cannot by the common law be deemed to be a satisfaction of a greater 
liquidated sum, but the law will allow the payment of a smaller sum to be 
a satisfaction of a greater liquidated sum if there be any collateral advantage, 
however small, to the creditor attending the transaction.’’ 


The question did arise directly in that case, but the plea failed in other points, 
and it was not necessary, therefore, actually to decide it. I refer to it as showing 
how a judge of great experience considered the law to stand. I am not aware of 
any decision that controverts this position, and the textbooks uniformly present it 
thus: that ‘‘the payment of part of a liquidated and ascertained sum is in law 
no satisfaction of the whole.’’ 

The proposition itself is but a part of a rule of our law which governs many of 
the daily relations of life, nuda pactio obligationem non parit. And again the law 
says that nudum pactum est ubi nulla subest causa preter conventionem. I 
should hesitate before coming to a decision which might be a serious inroad on that 
rule, but I concur with my noble and learned friend that it would have been wiser 
and better if the resolution in Pinnel’s Case (1) had never been come to, and there 
had been no occasion for the long list of decisions supporting composition with a 
creditor on the rather artificial consideration of the mutual consent of other 
creditors. We find the law to have been accepted as stated for a great length of 
time, and I apprehend that it is not now within our province to overturn 1t. The 
short question then is, in relation to a judgment debt payable immediately on 
which the creditor is entitled to have execution: Is the payment by the debtor 
of a part a sufficient consideration to support a parol agreement by the judgment 
ereditor not to take any proceedings whatever on the judgment for the residue? 


In my opinion, it is not, and I think, therefore, that the judgment of the Court 


of Appeal should be affirmed. 
Appeal dismissed. 
Solicitors: W. H. Hudson; Mackreth, Bramall & White. 
(Reported by C. i. Maupen, bsq., Barrister-at-Law. | 
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Re KNIGHT. Ex Parte ISHERWOOD 


[Court or APPEAL (Sir George Jessel, M.R., Cotton and Bowen, L.JJ.), Decem- 
ber 7, 1882] 
[Reported 22 Ch.D. 384; 52 L.J.Ch. 370; 48 L.T. 398; 81 W.R. 442] 


Bankruptey—Disclaimer—Lease—Conditions of granting leave to Tecate 
Benefit to bankrupt’s estate pha pas PEERS 8 possession of de 
—Contemplation of beneficial occupation. . 

eee ae ae ahi in bankruptcy to disclaim a lease ga diaetirs to 

the bankrupt, the court will only order the trustee, as a condition of eran oe 

leave, to pay the landlord compensation for the use and occupation o Fi 

demised property where some special circumstances exist, e.g., where the 

trustee has got a pecuniary benefit for the bankrupt’s estate by keeping posses- 

sion of the demised property, or where the occupation was contemplated as 

likely to produce a benefit. 

Notes. The right of a trustee in bankruptcy to disclaim a lease held by the bank- 
rupt is now dealt with in s. 54 (3) of the Bankruptey Act, 1914: see 2 Hatssury’s 
Sratutes (2nd Edn.) 821. 

ar Re pas Ex parte Izard (1883), 23 Ch.D. 115. Extended: Re 
Whitton, Ex parte Arnal (1883), 24 Ch.D. 26. Followed: Re Salkeld, Ex parte 
Good (1884), 138 Q.B.D. 731. Referred to: Portman Building Society we Young, 
[1951] 1 All E.R. 191; Steyning and Littlehampton Building Society v. Wilson, 
[1951] 2 All E.R. 452. 

As to disclaimer, see 2 Hatssury’s Laws (3rd Edn.) 457-463; and for cases see 
5 Dicest (Repl.) 1006 et seq. 

Cases referred to: 
(1) Re Knight, Ex parte Voisey (1882), 21 Ch.D. 442; 52 L.J.Ch. 121; 47 L.T. 
362; 31 W.R. 19, C.A.; 5 Digest (Repl.) 1082, 8344. : 
(2) Re Turner, Ex parte Ladbury (1881), 17 Ch.D. 582; 50 L.J.Ch. 838; 45 L.T. 
5, C.A.; 5 Digest (Repl.) 1010, 8152. 
Also referred to in argument : 
Titterton v. Cooper (1882), 9 Q.B.D. 473; 51 L.J.Q.B. 472; 46 L.T. 870; 830 W.R. 
866, C.A.; 5 Digest (Repl.) 1004, 8098. 

Appeal by the West Derby and Everton Perpetual Benefit Building Society 
from a decision of Bacon, C.J., in bankruptey. 

In August, 1875, John Knight, a manure manufacturer at Farnworth, Lancashire, 
and a member of the West Derby and Everton Perpetual Benefit Building Society, 
in which he held 750 shares, received an advance from the society of £7,500, which, 
according to the rules of the society, was to be repaid with interest at 7 per cent. 
per annum by monthly instalments of £71 17s. 6d. each, each instalment being 
payable at a monthly meeting of the society, held on the second Wednesday in the 
month. By a mortgage dated Aug. 3, 1875, Knight, in consideration of the advance, 
granted his freehold manufactory, with certain machinery and fixtures therein, to 
the trustees of the building society, subject to a proviso for entering up a receipt 
for the moneys secured by the deed upon due performance of the rules of the society. 
It was by the said indenture provided and declared that, in case the mortgagor 
should at any time thereafter neglect or refuse, for three monthly meetings of the 
society, to pay all subscriptions, interest, fines, and other moneys, or in the event 
of the mortgagor becoming bankrupt, the mortgagees might enter into possession 
or receipt of the rents and profits of the hereditaments, and sell and dispose of 
the same. And for better securing the payments which by rules of the society 
ought to be made by the mortgagor, it was thereby agreed and declared that, if the 
mortgagees should at any time, by virtue thereof, or of the rules of the society, 
become entitled to the possession or receipt of the rents, and the mortgagor, his 


A 


ce 
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_ executors, administrators, or assigns, should then or afterwards be in occupation 
of the whole or part of the premises, he or they should during such occupation be 
tenant thereof from month to month to the mortgagees at a clear monthly rent of 
such a sum as should be equal in amount to the moneys that ought to be paid 
monthly by him or them for subscriptions, interest, fines, and other moneys under 
the rules, and that such tenancy should commence on the day up to which such 
subscriptions, etc., should have been paid, and that the rent for the period inter- 
vening between the time of such commencement of tenancy and the day on which 
the mortgagees were entitled to enter into possession should be payable and paid 
on such last-mentioned day, and that the monthly rent due upon and subsequently 
to such last-mentioned day should become due monthly in advance, and should be 
payable at the place, on the day, and during the hours, where and when the 
monthly meetings of the society should be held; the first payment to become due 
on the day when the mortgagees should first be entitled to possession or receipt 
of rents. All moneys received as rent were to be accepted in or towards satis- 
faction of the subscriptions, interest, fines, and moneys then in arrear or payable 
under the rules or the mortgage, so far as the moneys received should extend. It 
was also provided that the mortgagees might, after giving fourteen days’ previous 
notice of their intention so to do, enter upon and take possession of the property, 
and determine the tenancy. Upon Oct. 12, 1881, a memorandum of further charge 
to secure an additional advance of £1,600 was endorsed upon the said mortgage 
deed, whereby the monthly subscriptions were raised to £87 4s. 2d. Neither the 
mortgage deed nor the memorandum was registered under the Bills of Sale Acts. 
On Dec. 2, 1881, Knight having been in default at three monthly meetings, 
and being in occupation of the martgaged property, a distress was levied on behalf 
of the society upon the debtor’s property for £664 14s., in respect of rent or sub- 
scriptions and other payments due and in arrear. On the same day a bank- 
ruptcy petition was filed against the debtor, based upon an act of bankruptcy com- 
mitted on Nov. 26. He was adjudicated a bankrupt on Dec. 5 in the Liverpool 
County Court, and at the first meeting of the creditors, on Dec. 31, Lewis Voisey 
and Thomas Hayes Sheen were appointed trustees, and entered into possession of 
the mortgaged property. 

On Jan. 11, 1882, another distress for rent or subscriptions was levied by the 
trustees of the society for £255 15s. 5d. By an agreement of Jan. 14, entered into 
between the trustees of the society and the trustees in bankruptcy, it was provided 
that the stock-in-trade, which had been seized by the trustees of the society under 
their distresses, should be sold under the direction of the two sets of trustees, with- 
out prejudice to the rights of any of the parties, and that the net proceeds should 
be paid into the Adelphi Bank at Liverpool, in the joint names of both sets of 
trustees. Within fourteen days after the money should have been paid into the 
bank the trustees of the bankruptcy were to give up all claim to it, or to take steps 
to establish their claim, and prosecute the same with all due diligence. In the 
event of their not making any claim within the fourteen days, they were to do all 
things in their power to facilitate the payment out of the money to trustees of the 


society. It was further provided : 
“Nothing herein contained, nor any delay which has taken, or will take place, 
shall in any way prejudice the trustees of the building society.’’ 


The stock-in-trade was, accordingly, sold, and the proceeds, amounting to £1 774, 
paid into the bank in the joint names. 

On Feb. 9 a third distress was levied by the society for £127 10s. 4d., a further 
gum due to them by Knight. On Mar. 21, on the application of the trustees in the 
bankruptcy, the county court judge made an order declaring the attornment clause 
and the distresses levied under it void as against them. On May 8 the Chief Judge, 
the decision of the county court judge, and held that the dis- 


and on July 20 his decision was affirmed by the Court of 
the society levied a fourth 


on appeal, reversed 


tresses were valid; . 
Appeal; Re Knight, Hx parte Voisey (1). On May 15 
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distress for £375 17s. 6d., which sum had become due to them from Knight since 


the last distress. 
On May 18 another agre 
by which it was provided t 


ement was entered into between the two sets of trustees, 
hat the loose effects at the bankrupt’s works, which the 
trustees in the bankruptcy had advertised for sale, and which had been distrained 
upon by the society, should be sold by the trustees of the bankruptey, and the 
proceeds paid into the bank in the joint names, as provided in the former agree- 


ment, 
‘‘and that the moneys now and hereafter to be in the said bank shall be applied 
in payment of the distresses issued by the building society . .. So far as such 


distresses are not held void, and that the men in possession under the building 
society's distress shall withdraw from possession. Provided always, that 
nothing contained in this agreement shall prevent the bankrupt’s trustees eon- 
testing the validity of the last distress if they shall be so advised.”’ 


The loose effects were then sold, and the proceeds paid into the bank in the joint 
names. ‘ 

On Aug. 16, 1882, the trustees in bankruptcy gave notice that they should apply 
to the county court on Aug. 25 for an order giving them leave to disclaim the 
tenancy created by the attornment clause upon such terms as to the court might 
seem just. This application was heard by the judge on Aug. 25. The building 
society contended that, as a condition of obtaining leave to disclaim, the trustees 
in bankruptcy ought to be ordered to pay to the society all the monthly payments 
of rent (including fines) which had accrued due under the terms of the mortgage 
deed from the date of the adjudication down to the date of the disclaimer. Leave 
to disclaim was given in the terms expressed in the following declaration contained 
in the order which was drawn up and dated Oct. 13, 1882: 


“It is declared that the trustees of the society are entitled to be paid the 
sum of £664 (being the amount of the monthly rent under the attornment 
clause distrained for on Dec. 2, 1881) and are entitled to be paid as and for 
the monthly rent under the attornment clause the sum of £87 4s. 2d. per month 
(being the amount of the monthly subscriptions payable to the society by the 
bankrupt under the provisions of the mortgage and further charge) commencing 
from the last rent comprised in the distress made on Dec. 2, 1881, and ending 
on Aug. 25, 1882 (the rent current on the last-mentioned day to be apportioned 
to that day), together with the fines payable by the rules of the society, such 
fines to run until the proceeds of the sales held in pursuance of the agreements 
of Jan. 14 and May 18, 1882, were from time to time paid into the bank.”’ 


It was ordered that the account of the monthly rent should be taken by the regis- 
trar of the court, who should certify the amount payable to the trustees of the 
society, and that the registrar should also tax and allow the costs of the trustees 
of the society of and incident to the distresses. And it was ordered that the 
amount so certified to be payable to the trustees of the society, and allowed them 
for costs of the distresses, should be paid to the trustees of the society out of the 
moneys paid into the bank under the two agreements. It was further ordered that, 
if those moneys should be insufficient to satisfy the payments thereinbefore directed, 
the deficiency should be paid by the trustees of the bankrupt out of the estate of 
the bankrupt, and that, if the moneys paid into the bank should be more than 
sufficient, the surplus should be paid out to the trustees of the bankrupt as part 
of his estate. The registrar afterwards certified that the amount payable to the 
society for monthly rent under the terms of the order was £1,581 2s. 3d. The 
total amount of the four distresses was £1,423 3s. 8d. The bankrupt’s trushees 
had been in possession of the mortgaged property until July 10, 1882, but it did 


hist that the estate of the bankrupt had derived any benefit from their occu- 
pation. 


A 
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On appeal to Bacon, C.J., the building society contended that they ought to 
have been allowed the fines payable under the society's rules, not merely until the 
payments into the bank in the joint names, but until the date of actual payment to 
the society, and also that the monthly rent should be paid to the society down to 
the date when the disclaimer was executed by the bankrupt’s trustees. The appeal 
was heard in November, 1882, and Bacon, C.J., affirmed the decision of the county 
court judge. The building society appealed to the Court of Appeal. 


Horton Smith, Q.C., and J. E. Linklater for the building society. 
Winslow, Q.C., and Birrell for the bankrupt’s trustees. 


SIR GEORGE JESSEL, M.R.—Whether the building society have or have not 
got more than they are entitled to I will not say. I am quite satisfied that they 
have got at least as much as they are entitled to, and that is all that it is necessary 
for-us to decide. 

Rule 28 of the Bankruptcy Rules, 1871, cannot mean that in every case of dis- 
claimer the disclaimer shall not be executed or take effect unless the landlord is 
put in the same position up to the date of its execution as if no disclaimer had 
been executed, because s. 23 of the Bankruptcy Act, 1869, says that the disclaimer 
shall relate back to the date of the adjudication [but see now s. 54 (2) of the Bank- 
ruptey Act, 1914, which provides that the disclaimer shall operate as from the 
date of disclaimer]. Therefore, if the rule applies, it enables the court to impose 
terms on the trustee only when a special case is made out. In Re Turner, Ex 
parte Ladbury (2) a special case was made out, the exact extent of which I do 
not know. It appears by the report of the case in the Law Times, which as far 
as I can judge is the best report of the three I have looked at, viz., the Law 
Reports, the Law Journaut Reports, and the Law Times Reports, that the trustee 
had kept possession of the demised property which was supposed to be of con- 
siderable value and of some value over and above an equitable mortgage upon 
it; that he had sold the equity of redemption for a considerable sum; that the pur- 
chaser was unable to complete his contract and had forfeited part of his deposit 
in order to be let off his bargain; and that the sum so forfeited had gone to increase 
the bankrupt’s estate. It also appears that the landlord had been kept out of 
possession, how I do not know. Whether there was no proviso for re-entry or some 
clause to hinder the re-entry does not appear. That being so, it was held, not 
that the landlord was entitled to his rent up to the date of the disclaimer, but that 
he was entitled to some compensation for the use and occupation of the property 
by the trustee during the time he was kept out of the estate, and in the opinion of 
the Court of Appeal the compensation which had been awarded him by the registrar 
was not too much. That is all that is decided in Hx parte Ladbury (2). If that is 
so, we are only following Ex parte Ladbury (2) in saying that the landlord must 
make out some special case. I am not going to limit it to such a case as Hx parte 
Ladbury (2), that is, to a case where a trustee has got a pecuniary benefit for the 
bankrupt’s estate by keeping possession of the demised property. There may be 
other cases, and I wish, so far as I can, not to fetter the court by laying down 
any definite limit as to the nature of the cases in which terms ought to be imposed 
on the trustee; but that there must be something special I am quite clear. 

That being so, what have we here? In the first place, the relation between the 
parties is not the ordinary relation of landlord and tenant, but it is the ordinary 
relation of mortgagee and mortgagor. The nature of that relation is well known. 
In equity the mortgagor was owner of the estate, and the mortgagee was only en- 
titled to a charge upon it (I am speaking roughly); at law the mortgagee was the 
legal owner of the estate (I am now speaking of freehold estates), and the mortgagor 
was what was called ‘tenant at will,’’ a very peculiar kind of tenancy. That was 
the legal relationship between the parties. The relation in equity was totally 
different. In an ordinary case, there being no rent reserved, the tenant at will did 
not pay any rent, and was not liable to pay any, but you might superadd to that, 
legal relationship an express agreement for a tenancy, as was done in the present 
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case, in which a monthly tenancy was created at a monthly rent. That, no doubt, | 
altered the legal relation between the parties, but it did not alter the equitable 
relation. The rent, if paid, was in equity paid on account of principal and interest; 
and if it exceeded the interest it would go in reduction of the principal. It was the 
subject-matter of account between the mortgagee and mortgagor. Therefore, in 
equity, the mortgagee remained only a chargee, and the mortgagor remained the | 
owner of the estate, notwithstanding this variation in the ordinary legal relation — 
between them. That is the true position of the parties. 

We have in this case a reservation to the mortgagees of a right to take possession 
after fourteen days’ notice. When the mortgagees took possession there was a 
change in the relation of the parties at equity as well as at law. At law the mort- 
gagees became the owners in possession, and in equity they became mortgagees 
in possession, entitled to certain rights as regards possession, and subject to certain 
liabilities. The mortgagor became bankrupt. Then the mortgagees said: ‘‘We 
claim our rent.’’ We must look to what the rent really was, because here again 
there is a great distinction between the case of the ordinary landlord and tenant, 
when the rent is what is agreed upon between the parties as the sum of money 
fairly payable for the occupation of the demised property, and what I will calla 
fancy rent—that is, a rent fixed, not with regard to what the tenant can afford to 
pay, or ought to pay, for the occupation of the property, but a rent fixed with regard 
to the amount payable for interest on a mortgage debt, or, as in the present case, 
the mortgagees being a building society, for the interest and fines. In an ordinary 
case, where the rent fixed by the attornment clause really represents the interest 
on the mortgage debt, it may not be a tenth of the annual value of the property. 
But here, if the mortgagor was in default, and the fines were added, it would be 
much more. 

On looking at the report of the case when it was before the court on a previous 
occasion, Re Knight, Kx parte Voisey (1), it seems that the rent in that event 
would certainly amount to the full value of the property, and perhaps to something 
more, though not so much more as to lead the court to think that it was not in- 
tended to be a bona fide rent. It is plain, therefore, that if the rent is more than 
the value of the property, and it is fixed, not with regard to that value, but with 
regard to other circumstances, viz., in order to secure by distress the due payment 
of interest and fines, the keeping of the mortgagees out of possession does not in- 
flict upon them any injury equivalent to the amount of the rent reserved. Then, 
again, in the present case, the mortgagees were not kept out of possession; they 
could have entered at any time after fourteen days’ notice. The remaining out 
of possession was a voluntary abstention on their part, because they thought it 
would be for their advantage to distrain for a sum larger than they could obtain 
by letting the property to a tenant. Therefore, whether you consider the real 
relation between the parties, it not being the ordinary one of landlord and tenant, 
or whether you consider the circumstance that the mortgagees might have taken 
possession at the moment after fourteen days’ notice, it does not appear to me that 
they have suffered any special injury. On the contrary, by the terms of the order 
of the county court, they appear to have obtained a very considerable benefit by 
being allowed to distrain after the bankruptcy on the goods of the bankrupt for 
the amount reserved to them as rent. 

That being so, I can see no reason whatever for imposing further terms on the 
trustee than those imposed by that order, which amounted in substance to this, 
that the trustees are to pay all the rent for which distresses were levied, and some- 
thing more. Under these circumstances, I think the building society are not 
entitled to complain of the order, and the appeal must be dismissed. 


COTTON, Li.J.—I am of the same opinion. The complaint made by the building 
society is that under the power given to the court by r. 28, to impose terms on 
the trustee in a bankruptey, when he applies for leave to disclaim a lease of the 
bankrupt, the court ought to have given the society more than they have got under 
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the present order. The argument was carried to a very great length, and I should 
hardly have thought it necessary to deal with the case but for the fact that it was 
eontended that when there was an application for leave to disclaim, the trustee 
ought to be put under the terms of paying the whole of the rent reserved by the 
lease which he disclaimed up to the date of the execution of the disclaimer. That 
would be entirely contrary to the provisions of the Act. The Act, by throwing back 
the effect of the disclaimer to the date of the adjudication [but see now s. 54 (2) 
of the Act of 1914, mentioned supra], relieves the trustee, as from the date of 
the adjudication, from the consequences of the lease having vested in him. To say 
that in every case when a trustee applies for leave to disclaim a lease he should 
be put on the terms of paying the rent, as if the disclaimer took effect only from 
the date of its execution, would be to vary and repeal the Act. 

- In certain cases the court has, and in my opinion rightly, put the trustee so 
coming for leave to disclaim under terms. Where the lease vests in him as trustee, 
he becomes personally liable for the rent, with a right to go against the bankrupt’s 
estate for indemnity. When he has disclaimed the lease, then it has been held 
that the landlord’s rights under the lease as against the trustee of the estate of the 
bankrupt are gone, and that he cannot sue the trustee for the use and occupation of 
the property. It has been held that the trustee cannot be sued as a trespasser, 
and under special circumstances it is, in my opinion, right that he should be put 
under the terms of making some payment to the landlord when he comes to ask for 
leave to deprive the landlord, as from the date of the adjudication, of the legal 
rights given to him by the lease, which is to be disclaimed or put an end to as 
from that date, the landlord having, except under r. 28, and by means of the right 
to prove given to him by s. 23, no remedy in respect of the trustee’s use and occu- 
pation of the property, nor any right to treat the trustee as a trespasser. 

I think it is not necessary that we should in any way narrow the circumstances 
under which the court may impose terms on the trustee beyond saying that there 
must be special circumstances. The Master of the Rolls has already said he does 
not intend to restrict the power to cases like Ex parte Ladbury (2), in which terms 
were properly imposed, because the trustee had made a profit by the property. In 
any case, what the trustee will have to pay is not the profit which he has made, or 
the rent according to the lease, but, in determining what he ought to pay, regard 
must be had to two things, whether the occupation has either produced a benefit 
to the bankrupt’s estate, or was contemplated as likely to produce a benefit, and to 
the circumstance that, in consequence of the disclaimer relating back to the date 
of the adjudication, the owner of the estate is in the interval between the adjudica- 
tion and the execution of the disclaimer in the position that he has been lawfully 
kept out of the use of his property by virtue of the operation of the lease, and cannot 
after the disclaimer bring any action against the person who without his consent 
has been in the occupation of the property. 

These things ought to be taken into consideration. But taking the present case 
simply as one of landlord and tenant, I cannot see that any special case has been 
made out by the building society to show that the sums which have been allowed 
therm for the rent reserved under the attornment clause are not amply sufficient, 
even if the property were treated as theirs from the date of the adjudication, to 
compensate them for their property having been in the occupation of persons against 
whom they can make no claim, except under the power given to the court by r. 28. 
There, in my opinion, is the entire foundation for imposing any terms on the 
trustee, or for the landlord’s claim to have any payment made to him. I do not 
suggest that it was wrong to give the society what they have got. There was the 
agreement between the parties as to the mode of dealing with the distress, and 
certainly at present I do not see that this was done away with by the disclaimer. 
The whole ground of giving the landlord on such an application a right to receive 
something from the trustee in bankruptcy is that, from the effect of the disclaimer, 
he, the owner of the property, has been from the date of the adjudication in such fu 
position that, though he has been kept out of his property, and it has been in the 
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possession of another, he has no remedy at law or in equity for the purpose of 
recovering compensation. But in the present case the position of the parties was, 
not that the building society were by the effect of the disclaimer as from the date 
of the adjudication the owners of property of which they were not in occupation, 
but that the trustees, as the owners of the equity of redemption, were in possession 
of their own property, and, therefore, it cannot be said that leave to disclaim ought 
not to be given, or that any terms should be imposed upon the trustees. The 
ground on which terms are imposed are that since the date from which the dis- 
claimer takes effect the possession has been contrary to the title. Here the posses- 
sion has been in accordance with the title. I cannot see how the society, who 
have not been kept out of their property, because they might have taken possession 
when they pleased, can say that the court ought to give them, in addition to what 
has been already given, any compensation in order to justify the trustees in getting 
that relief which they ask. 


BOWEN, L.J.—I entertain a very clear opinion to the same effect, but I do not 
wish to add anything to what has been already said. It seems to me that the law 
could not be put more clearly than it has been by the Master of the Rolls and 
Cotton, L.J. 

Solicitors: H. B. Priest for J. P. Harris & Gorst, Liverpool; Paterson, Snow & 
Bloxam for Brook & Morris, Liverpool. 


[Reported by W. C. Biss, Esq., Barrister-at-Law.} 





DAWKINS v. ANTROBUS AND OTHERS 


[Court or ode (James, Brett and Cotton, L.JJ.), February 1, 1881] 
[Reported 17 Ch.D. 615; 44 L.T. 557; 29 W.R. 511) 


Club—Eapulsion of member—Resolution of general meeting of members— 
Expulsion in accordance with rules and bona fide—Power of court to interfere 
The court has no right to sit as a court of appeal from the decision: of the 
members of a club duly assembled and acting according to the ae provid d 
that in arriving at that decision the principles of natural justice tore ohne 
Beware iar ks had been expelled from the club under a rule providing 
eee a member guilty of conduct injurious to the character and 
e oi sah py that the member in question had been given proper notice 
aa ise ae opportunity to attend it and be heard, and that the 
“hc a pe: against him, and the proceedings conducted, bona 
gates Ms ay mi Aa Sanaa exercise of the powers given to the meeting by 
a cate? ny aa ae. having been fulfilled, the court had no 
whether or not what was decided Ai oii, iis eis 
Notes. Considered: [aq mbert v. Addi Free 
ee * Addison (1882), 46 L.T. 20. Foll ‘ 
Age) si eerel ad Cee) 1 K.B. 81. Considered ; Petite Psa 
1175. Referred to ‘ Baisden tga : Guild of Great Britain, [1952] 1 All BR. 
Wazthathy. (1001), 18 ie s (1890), 59 L.J.Ch. 673; Hope v. I’Anson and 


: diear - 201; Gray vy. Ali . 
National Society of Operative Resditeae. Hsien C100) Takase Haliyre: 


The Workers Uni . ] All E.R.Rep. 576; A 
B.B.Rep. eee — rn plein 468; Chapman vy. Bletnascoiaaetn 
Sullivan, [1952] 1 All E.R. 296 of Norfolk, [1949] 1 All E.R. 109: Abbott v. 
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As to the expulsion of a member from a club, see 5 Hatssury’s Laws (8rd Edn.) 
262-265; and for cases see 8 Digest (Repl.) 655-660. 


Cases referred to: 
(1) Inderwick v. Snell (1850), 2 Mac. & G. 216; 2 H. & Tw. 412; 19 L.J.Ch. 
542; 14 Jur. 727; 42 E.R. 83; 9 Digest (Repl.) 552, 3650. 
(2) Labouchere v. Earl of Wharncliffe (1879), 13 Ch.D. 346; 41 L.T. 638; 28 
W.R. 367; 8 Digest (Repl.) 655, 30. 


Also referred to in argument : 

Fisher v. Keane (1878), 11 Ch.D. 353; 49 L.J.Ch. 11; 41 L.T. 335; 8 Digest 
(Repl.) 656, 36. 

N. v. Saddlers’ Co. (1863), 10 H.L.Cas. 404; 32 L.J.Q.B. 837; 9 L.T. 60; 28 
J.P. 36; 9 Jur.N.S. 1081; 11 W.R. 1004; 11 E.R. 1083, H.L.; 8 Digest 
(Repl.) 656, 34. 

Hayman v. Rugby School (Governors) (1874), L.R. 18 Eq. 28; 48 L.J.Ch. 834; 
30 L.T. 217; 22 W.R. 587; 19 Digest (Repl.) 659, 346. 

Hopkinson v. Marquis of Exeter (1867), L.R. 5 Eq. 63; 387 L.J.Ch. 1738; 17 
L.T. 368; 32 J.P. 195; 16 W.R. 266; 8 Digest (Repl.) 659, 49. 

Blisset v. Daniel (1853), 10 Hare, 493; 1 Eq. Rep. 484; 18 Jur. 122; 1 W.R. 
529; 68 E.R. 1022; 36 Digest (Repl.) 609, 1703. 


Appeal by the plaintiff, Col. Dawkins, from a decision of Sm GrorGe Jrsseu, 
M.R., dismissing an action brought by the plaintiff for a declaration that a resolu- 
tion expelling him from a club, of which the defendants were also members, was 
invalid and of no effect, and for an injunction. 

The rules of a club provided that, in case the conduct of any member, either 
in or out of ‘the club-house, should, in the opinion of the committee, or of any 
twenty members of the club who should certify the same in writing, be injurious 
to the character and interests of the club, the committee should be empowered (if 
they deemed it expedient) to recommend such member to resign, and, if the member 
so recommended should not comply within a month from the date of such com- 
munication being addressed to him, the committee should then call a general 
meeting of the members, and, if a majority of two-thirds of that meeting agreed 
by ballot to the expulsion of such member, his name should be erased from the 
list, and he should forfeit all right or claim upon the property of the club. The 
plaintiff, a member of the club, sent a pamphlet which reflected on the conduct 
of a Col. (now Lieut.-Gen.) Stephenson, also a member of the club, to the colonel 
at his official address, the pamphlet being enclosed in a cover on which was 
printed: ‘‘Dishonourable conduct of Col. Stephenson.’’ This being brought to the 
attention of the committee, they called upon the plaintiff*to resign, being of 
opinion that his conduct was injurious to the character and interests of the club. 
He not having resigned, a general meeting was duly called, at which the requisite 
majority voted in favour of his expulsion. 

Oswald and Sidney Phipson for the plaintiff. 

Sir Henry James, Q.C., Davey, Q.C., and Crossley, Q.C., for the defendants, 


were not called on to argue. 


JAMES, L.J.—I think it may not be undesirable in dealing with this case, as 
general principles are involved in it, to refer to a decision of the Lords Com- 
missioners of the year 1850, in Inderwick v. Snell (1). They were dealing, not 
with a club, but with a joint-stock company. The considerations which influenced 
them seem to me equally useful for the purpose of determining how courts of 
law should deal with institutions like this. 

They say (2 Mac. & G. at p. 221): 

“The 27th clause of the deed provides ‘that an extraordinary general meeting, 

specially called for the purpose, may remove from his office any director or 

auditor for negligence, misconduct in office, or any other reasonable cause’. 
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The argument for the appellant rested on the allegation that the pet ok sibel 
od to in the clause being expressed to be reasona e, preve 
e at hs al to from being a power to.remove at pleasure arbitrarily or 
acid. a Sats it requisite that the proceeding for exercising the 
power an be in its nature judicial, and that the reasonable cause sata 
be such as a court of justice would consider good and oe ete a = 
argument could be sustained, all proceedings at such meetings wou Pi at fe 
to the review of the courts of justice, which would have to inquire whether the 
cause of removal which was charged was, in their view, reasonable, whether 
the charges were bona fide brought forward, whether they were substantiated 
by such evidence as the nature of the case required, and whether the conclusion 
was come to upon a due consideration of the charge and evidence. . 
‘‘But the deed is silent as to these matters, and the question is whether 
any such power of control in the courts of justice is to be inferred from the 
words ‘reasonable cause’ contained in the 27th clause; whether the expression 
‘reasonable cause’ contained in such a deed of a trading partnership can be 
held to be such a cause as upon investigation in a court of justice must be 
held to be bona fide, founded on sufficient evidence, and just; or whether it 
ought not to be held to mean such cause as in the opinion of the shareholders 
duly assembled shall be deemed reasonable. We think the latter is the true 
construction and effect of the deed. In a moral point of view, no doubt, 
every charge of a cause of removal ought to be made bona fide, substantiated 
by sufficient evidence, and determined on a due consideration of the charge 
and evidence; and those who act on other principles may be guilty of a moral 
offence; they may be very unjust, and those who (being present at the meet- 
ing) are innocently misled by the statements made to them have no doubt a 
just right to complain that they have been led to concur in an unjust act. 
But the question is whether by this deed the shareholders duly assembled at 
a general meeting might not, or had not. a right to remove a director for a 
cause which they thought reasonable, without its being incumbent upon them 
to prove to this or any other court of justice that the charge was true and 
the decision just, or that the case was substantiated after a due consideration 
of the evidence and charge. 
‘We cannot take upon ourselves to say that, 
ship like this, this court has 
jurisdiction or authority to 


in the case of a trading partner- 
» upon such a clause in the deed of partnership, 
oe determine whether, by the unfounded speech of 
er. eee iss aes ck present may not have been 
me * “am Such meetings are liable to be misled by 
false Or erroneous statements, and the amount of error or injustice thereb 

occasioned can rarely, if ever, be appreciated. This court might inc fe 
whether the meeting was regularly held, and in case of fraud el : al a Fi 
might perhaps interfere with the acts done; but Supposing the mt ore 

regularly convened and held, the shareholders sears at S igs ee me: 
om the powers given them by the deed. Tho effect of steegher aa 
sentations cannot be estimated. ; se w i : . 
by such representations, bik dere ee nee perce pes 
that the only remedy ig present dole bhi ee it would seem 
time for investigation and proof, or the callir . ns Hi ha vie reer 
the whole matter may be re-considered Th ae ences TDBCHINE; oe which 
ing, and considering it illegal, protested ied : mate pbc babar 
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Reading ‘‘club’’ for “‘trading partnership,’’ I apprehend that every word of that 
judgment is applicable to the present case. We have no right to sit as a court 
of appeal from the decision of the members of a club duly assembled. All we 
have to consider is whether the notice was or was not given according to the rules; 
whether the meeting was properly convened, and whether the meeting, if properly 
convened, has come to the conclusion that this gentleman ought to be expelled, 
having before it the fact that the committee had, upon investigation of the 
matter, come to the conclusion, and expressed the opinion, that his conduct was 
such as to entitle them to call upon him to resign. The object of calling the meet- 
ing was to sit in review upon the opinion of the committee, and the member, if 
he does not choose to resign, has a right, by the rules, to have the matter brought 
‘before the general meeting. The matter was brought before the general meeting, 
the committee having come to the conclusion upon the matters before them that his 
conduct was such as was likely to be injurious to the character and interests of 
the club. What they said was: ‘‘We think that sending an envelope, with a very 
offensive superscription, by one member of the club to another member of the 
club, is a character of misconduct likely to be injurious.’’ Unless we can say 
that their conduct in holding that such conduct would be injurious to the character 
and interests of the club is so manifestly absurd and so manifestly idle that it 
can only have been a false pretence to cover something else, and, therefore, was 
fraudulently put forward for the purpose of giving effect to some preconceived 
notion of removing him without just cause, for which conclusion I can see no 
ground or foundation whatever (and I am far from thinking that the charge, 
based upon the envelope is idle), I say, with all deference—and I am going further 
than I ought, because the matter is not before us—I am satisfied I should have 
come to the same conclusion as the general meeting. I can conceive nothing 
more injurious to the character and interests of a club than the sending through the 
post by one member of a club an open envelope with those charges upon it. I 
do not say anything about the pamphlet, but the thing, to my mind, that reason- 
ably led them upon such an insulting act to the conclusion at which they arrived 
was the sending the envelope by one member of the club to another, and it is not 
for me to say the committee were not well warranted in coming to the conclusion 
they did. 

The next question to be decided is: Did they give the plaintiff notice? It 
appears to me they gave him ample notice. He does not deny that he sent the 
letter. The committee and the meeting gave him every opportunity of saying 
anything he chose to say to the committee or to the meeting, and he could have 
said: ‘‘Notwithstanding I did that, do you think it is a case for expulsion?”’ 
According to my view, he had the most ample opportunity of taking the opinion 
of the general assembly of the members duly convened, who were the real judges, 
supposing they did not act corruptly or fraudulently, of whether or not that rule 
ought to be applied. I am, therefore, of opinion that the decision of the Master of 
- the Rolls ought to be affirmed. 





BRETT, L.J.—I think we ought to take great care that this court does not, by 
successive decisions, usurp an authority in these cases for which it has no colour 
in point of law. In my opinion, there is some danger that the courts will under- 
take to act as courts of appeal against the decisions of members of clubs, whereas 
the court has no right or authority whatever to sit in appeal upon them at all. 
The only question which a court can properly consider is whether the members 
of the club, under such circumstances, have acted ultra vires or not, and it seems 
to me the only questions which a court can properly entertain for that purpose are 
whether anything has been done which is contrary to natural justice, although it 
is within the rules of a club—in other words, whether the rules of the club are 
contrary to natural justice; secondly, whether a person, who has not condoned 
the matter, has been acted against contrary to the rules of the club; and, thirdly, 
whether the decision of the club has been come to bona fide or not. Unless one 
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a malicious prosecution, where, if there is a want of reasonable and probable 
cause, that is evidence to go to the jury to support the other necessary allegation 
that there was malice in fact; but then the jury are told: ‘‘Even though I tell 
vou there was a want of reasonable and probable cause, you must consider and 
decide for yourselves whether, besides that, there was not malice in fact."’ In 
such cases, unless they find that there was also malice in fact, the propositions 
before them are not made out. So, in this case, even though I had been of 
opinion that the decision was wholly beyond reason, yet, considering the circum- 
stances which are in evidence, and the persons against whom the charge is made, 
and the absolute absence of any evidence of indirect motive—even if I thought the 
decision were absolutely unreasonable—I should have declined to find that it was 
contrary to good faith, and should, therefore, have been of opinion that there was 
no ground for the interference of the court. 

The first question then is whether there was anything contrary to natural justice? 
If a decision had been come to depriving a gentleman of his position on such a 
charge as must be made out here—namely, that he had been guilty of conduct 
injurious to the character and interests of the club—in my opinion, there would 
be a denial of natural justice, if such a decision had been arrived at without his 
having an opportunity of being heard. In my opinion, the charge made against 
the plaintiff, from beginning to end, was that he had sent an envelope through the 
public post to an officer in command of a regiment, on the outside of which 
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opportunity of giving an explanation if he chose. He was not shut out from it, 
and he declined to give any explanation whatever. 

It was urged that this matter was not carried out according to the rules, and 
the first ground taken was that the rule was a void rule, because the rule had 
not been properly passed. I agree with the Master of the Rolls entirely in his 
reasoning that the rule was a properly passed rule. Then it was said that this 
was not done according to the rule because it was said the rule had been acted 
upon in a sense of being applied to matters which had occurred before it was 
passed. It was not so applied. It is quite true the rule ought not to be applied 
to matters which happened before the rule was passed. It was only applied to a 
matter which had happened after it was passed. It was said that there was malice 
in fact, and that the Master of the Rolls was wrong in holding that there was no 


malice in fact. That was put upon two grounds. It was suggested—it seems to 


me-wantonly, improperly, and indefensibly—by insinuation, and not by direct 
attack, that the defendants allowed themselves to be actuated by subservience to 
higher authority, and that they came to a conclusion which they did not believe 
to be true, because they were authorities at the Horse Guards. All I can gay is 
that there is not the slightest evidence to support such a suggestion. If such 
a suggestion had been made before me, where it would have been my duty to 
consider whether such question should have been asked of a jury, I should have 
said there is not a semblance of such evidence, and, therefore, those who have 
instructed counsel to make such a suggestion have done that which is contrary 
to every known sense of propriety. 

Then it was said that there was a want of reason in the decision, and that the 
Master of the Rolls ought to have determined that there was malice in fact. It 
seems to me that raises this proposition: Can the court say that no reasonable 
men could have come,to the decision? In my opinion, reasonable men could 
come to such a conclusion. Therefore, I see no grounds for saying that this is 
not a reasonable decision. I say further that if I had thought it an unreason- 
able decision I should have declined to come to the conclusion that there was any 
malice or want of good faith in those who arrived at it. 


COTTON, L.J.—What we have to-consider is what were the legal grounds con- 
sidered by the committee, and ultimately by the general meeting? It is sub- 
stantially the action of the general meeting that is impeached. The questions 
are whether the action of the committee and of the general meeting was authorised 
by any rule, that is to say, in form: Was it within the terms of the rule? Was 
it irregular? If those questions are answered in favour of the plaintiff, whether 
it has been made out to the court that the proceedings were bona fide in the 
honest exercise of the powers given by the rule, or malicious and fraudulent. We 
are not here to sit as a court of appeal from the decision of the committee or of 
the general meeting. We are not here to say whether we might have arrived at 
such a conclusion or not. Whether the decision was erroneous or not can only 
be taken into consideration on the question whether their opinion is so absurd, or 
evidently wrong, as to afford evidence that their action was not bona fide, but 
was malicious, or capricious, or proceeding from something other than a fair and 
honest exercise of the powers given by the rule. 

I will consider shortly whether this rule is a valid and binding rule. Rule 18 
of the original rules recognises the power to make any alteration in the standing 
rules of the club, but it has been urged that that does not justify such a rule as 
this, under which the action of the committce and the general meeting has been 
taken in expelling 1 member. But then we must consider, together with r. 18, 
r. 27 which provides: ‘‘No proposition affecting the general interests of the club 
shall be brought forward at a general meeting’’ unless there are certain things done. 
That shows, upon the construction of these rules, that rules affecting the general 
interests of the club might be passed, even although there was no such rule 
existing in the original rules, because it puts restrictions upon the mode in which 


ALL ENGLAND LAW REPORTS REPRINT [1881-5] All E.R. Rep. 
ini therefore, having regard to 

o be framed. In my opmuon, é 
ole to pass this rule. Then it was said that r. 26 of the 
‘ and not in accordance with natural justice. The first 
as not retrospective. The real meaning of that 
ose who were old members of the 


first objection over again, that the 


; + passed as to future members. If they chose to submit to a rule 
Be teed eroviditg that they should be liable to expulsion if they did 
certain things, I do not see how any question could be raised as' tovthe: wal ieiiteegs 
that rule, to which the new members voluntarily submitted themselves. When 
a new rule is added to the rules of a club it is intended to apply, not only to those 
who come in subsequently and submit to it, but also to those already in the club. 
When by the voice of the majority of the meeting it is said: ‘‘This shall in future 
be one of the rules of the club,’’ it must equally apply, not only to future members, 
but to all members of the club, whether those members come in afterwards or 
not. In my opinion, that objection fails. 

The other objection is as to the alleged irregularity or unfairness in carrying on 
these proceedings under this rule. It is said that the plaintiff was not summoned 
to appear before the committee. He was told the committee desired to know 
what explanation he had to give. He objected to the right of the committee to 
go into the charge, and to appear before them, and said: ‘‘I will not appear before 
you to justify what I have done.’’ It is true the committee did say, and, in my 
opinion, rightly: ‘‘We do not go into the truth of the charges you made against 
Col. Stephenson. Irrespective of the truth of those charges, come before us, 
if you can, and justify that with which you are particularly charged, the sending 
to him, at his orderly room, a pamphlet with this envelope.’’ This decided, 
and, in my opinion, rightly, that the question was not the truth of the charges made 
in the pamphlet, but whether the sending a pamphlet or envelope with this super- 
scription to a fellow member of the club, to an officer in command of a regiment 
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“Will you vote for the committee?’ But here it was put: ‘‘Do you support, as 
pe: the opinion of the committee or not?’’ In my opinion, that suggested ground 
ails. 

The substantial question remains—namely, whether it has been made out that 
what was done was not within the rule, that it was not in the exercise of the 
power of the rule, and that it was done not bona fide or honestly, but maliciously, 
or so as to amount to a denial of natural justice. The only suggested denial of 
natural justice was the not summoning the plaintiff, or giving him an opportunity 
of being heard. But as regards this last question there is no evidence whatever. 
With the exception of certain matters, which I shall refer to presently, the only 
evidence in support of the grave allegation made against the committee and the 
members attending the general meeting was the affidavit of the plaintiff, that he 
believed certain motives had actuated one and the other. That is not evidence 
at al]. If there had been no other facts to raise a prima facie case against them, 
they could not have been charged with what was stated by the plaintiff, simply 
because they did not come forward to meet that by evidence in denial. 

I have heard only two facts which were said to raise the prima facie case. One 
was that there was a presumption that all the members of the club would support 
the committee, and the other was a charge made by the statement of claim in 
terms (which ought not, I think, to have been there) that, from the position of 
some of the members of the committee, it was to be presumed they acted unfairly 
and dishonestly. It is contended that there is a presumption which will prevent 
this being considered as a fair decision, that members of the club will support 
their committee, and that these rules cannot be acted upon. I cannot accede to 
the suggestion that members of a club, or any body of gentlemen, will support 
their committee (which they have elected) at the expense of truth and honesty. 
When they have a matter like this before them, I am satisfied that they will con- 
sider the matter fairly, and not arrive at a foregone conclusion at which the 
committee had previously arrived. There is the other matter. It is a charge of 
a gross character to suggest that any officers of the army should come to the con- 
clusion at which they did because they held official relations with the persons in 
dispute with the plaintiff. That charge is utterly unwarrantable, and, in my 
opinion, raises no such presumption as that which the plaintiff seeks to draw 
rom it. 

There is, therefore, no evidence of anything to raise the probability that this 
onclusion of the committee and of the general meeting was arrived at unfairly 

nd dishonestly; and the two facts which were relied upon in argument, in my 
pinion, do not raise the slightest tittle of a prima facie case against either the 
ommittee or the general meeting. In my opinion, there is no ground for asking 
he court to interfere with the decision arrived at by those bodies. 
Appeal dismissed. 


Solicitors: Guscotte, Wadham & Dawe; Nicholl, Manisty & Co. 
[Reported by Frank Evans, EsqQ., Barrister-at-Law.] 
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Sa ek Land purchased by agreement—Use for cattle yard. 

Be le Meany oes empowered by their special Act to carry cattle, a 
also (in addition to lands purchased compulsorily) to purchase by poheait ’ 
“any lands not exceeding in the whole fifty acres... in such places as shall be 
deemed eligible, for the purpose of making and providing additional te 
yards, wharfs, waiting, loading, and unloading places, warehouses, and other 
buildings and conveniences for receiving, depositing, loading, or keeping any 
cattle... conveyed or intended to be conveyed on the said railway, or for 
making convenient roads or ways thereto.’’ They were also empowered to sell 
the additional lands and purchase other land which they should deem more elig- 
ible for their purposes. The company bought land by agreement near one of 
their stations, and used it for a dock or yard in connection with their cattle 
traffic. The occupiers of neighbouring houses brought an action in nuisance 
against the company for an injunction. It was admitted that there was no 
negligence on the part of the company in the conduct of the cattle traffic. 

Held: the purpose for which the land had been acquired was expressly 
authorised by the Act as incidental and necessary to the authorised use of the 
railway for cattle traffic; the company were not bound to choose a site more 
convenient to other persons; accordingly, the plaintiffs were not entitled to an 
injunction. 

R. v. Pease (1) (1832), 4 B. & Ad. 30, approved. 

Metropolitan Asylum District Managers v. Hill (2) (1881), post, distinguished. 


Notes. Considered: National Telephone Co. v. Baker, [1893] 2 Ch. 186. Dis- 
tinguished: Rapier v. London Tramways Co., [1891-4] All E.R.Rep. 204. Con- 
sidered: Canadian Pacific Rail. Co. v. Parke, [1899] A.C. 535. Distinguished : 
Jordeson v. Sutton, Southcoates and Drypool Gas Co., [1899] 2 Ch. 217. Con- 
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(2) Metropolitan Asylum District Managers v. Hill (1881), post; 6 App. Cas. 198; 
50 L.J.Q.B. 353; 44 L.T. 653; 45 J.P. 664; ; 86 Digest 
Peace, 3 45 J.P. 664; 29 W.R. 617, H.L.; 86 Digest 

(3) Hammersmith and City Rail. Co. v. Brand (1869), L.R. 4 H.L. 171; 38 
core 265; 21 L.T. 238; 34 J.P. 86; 18 W.R. 12, H.L.; 11 Digest (Repl.) 

(4) Vaughan v. Taff Vale Rail. Co. (1860), 5 H. & N. 679; 29 L.J.Ex. 247; 2 L.T. 

. 394; 24 J.P. 453; 6 Jur.N.S. 899; 8 W.R. 549; 157 E.R. 1351, Ex. Ch.:; 
36 Digest (Repl.) 6, 8. 

(5) Sturges v. Bridgman (1879), 11 Ch.D. 852; 48 L.J.Ch. 785; 41 L.T. 219; 48 

J.P. 716; 28 W.R. 200, C.A.; 36 Digest (Repl.) 251, 32. 


Appeal from a decision of the Court of Appeal (BAGcatLay, Bowen and Fry, 
eet reported 29 Ch.D. 89, affirming a decision of Nortn, J., reported 25 Ch.D. 

Phe respondents, Joseph Truman and others, brought an action against the 
appellant company, the London, Brighton and South Coast Railway Co., for an 
injunction and damages for a nuisance caused by the use of a piece of land adjoin- 
ing Croydon station, as a cattle dock or yard, for the purposes of the cattle traffic 
of the company. The company had purchased the land by auction under power 
given by s. 82 of the London and Brighton Railway Company Act, 1837. 


Rigby, Q.C., and Ingle Joyce for the appellants. 
W. Barber, Q.C., and Alexander Young for the respondents. 


Their Lordships took time for consideration. 


Dec. 17, 1885. The following opinions were read. 


LORD HALSBURY, L.C.—In this case the plaintiff, Joseph Truman, the occu- 
pier of a house in Lansdowne Road, Croydon, and certain other co-plaintiffs, occu- 
piers of houses in the vicinity, complain of the defendants, that in the year 1881 
the defendants erected certain cattle-pens, a cattle dock or yard, and have from 
that time to the bringing of the action used them for sheep, calves, and cattle, 
daily and nightly, for the purpose of their being loaded and unloaded, and have 
thereby caused great annoyance to the plaintiffs, and have substantially interfered 
with their comfort and enjoyment in the occupation of their houses. Nortn, alee 
before whom the action was tried, found that these allegations were established by 
the evidence, and the Court of Appeal was of opinion that that finding of fact was 
supported by the evidence. Neither.the statement of claim nor any finding by 
the judge suggests that the defendants were guilty of any negligence in the use of the 
cattle-pens and dockyard, as distinguished from the selection of its site, and the 
whole question turns on the right of the railway company to select and use that 
site, although its use may involve a nuisance to the neighbouring proprietors. 

That question must depend upon the authority which Parliament has granted to 
the railway company. The ground upon which Norra, J., has proceeded in that 
respect, supported by the Court of Appeal, although for different reasons, has been 
that, it being competent to the company to select another site more convenient and 
less injurious to the plaintiffs, they have selected a site which has caused the 
injury of which the plaintiffs complain. It cannot now be doubted that a railway 
company constituted for the purpose of carrying passengers, or goods or cattle, are 
protected in the use of the functions with which Parliament has entrusted them, 
if the use they make of those functions necessarily involves the creation of what 
would otherwise be a nuisance at common law. Ever since R. v. Pease (1), in 1882, 
it has been established so firmly by repeated decisions that that proposition is no 
longer within the region of controversy, and if these cattle-pens and dockyard had 
been within the original limits of deviation, or what was equivalent to the limits 
of deviation in modern Acts when the line was first authorised, and had been 
erected within those limits, I do not understand that any of the judges would have 
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ee aes Sere ee their statutory authority, the absolute discretion 
ice the site yall in them; if they were not, they would, like any je 
ilty of a nuisance, be liable to be restrained from a continuance ot it. 
cS caer i yhen passing the Act of 
It seems to have been contemplated by the legislature when p g 
1837 that it might become necessary, as time went on, to enable the company to 
provide additional stations and yards for receiving, loading, or keeping cattle, and 
for that purpose it enacted that, in addition to the lands authorised to be taken 
expressly, the company for such purposes might acquire other land, but restricted 
this power of purchase in several important particulars. The whole amount must 
not exceed 50 acres; it could only be taken by voluntary contract; and, as a matter 
of physical necessity, it could only be taken when it could be used in connection 
with, and as auxiliary to, the railway authorised by the Act. 

I believe the whole question must turn on the effect to be given to s. 82 of the 
Act of 1837, which creates this flexible machinery for providing additional accom- 
modation. It seems hardly to admit of argument that the statute intended such 
additional accommodation, when provided, to form part of and to be used with 
the railway, and, if so, to share the immunity which the railway, in its original 
construction, would have enjoyed from actions levelled at its use. It would be 
strange indeed if the legislature could be supposed to have authorised the railway 
to commit a nuisance up to a certain point, to have provided machinery for extend- 
ing the railway and its use beyond that point, and yet to have allowed the further 
user to be open to an action to restrain its use. As I have said, the very same 
question which is now urged might with equal force have been urged against the 
original formation of the lines, and indeed was urged, though without effect, in R. 
v. Pease (1). The limits of deviation give to the company a discretion as to where 
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they will fix their line, and in R. v. Pease (1) it was pointed out that the line 


ve 


might have been made within the limits of the company’s powers so many yards 
from the highway as very much to diminish the nuisance to the traffic which, in 
that case, was the main subject of complaint. That argument, however, was dis- 
regarded, and in none of the cases, so far as I am aware, has it ever been revived, 
though in many cases, conspicuously in Hammersmith and City Rail. Co. v. Brand 
(3), it might have been very plausibly urged that a few feet further off would 
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Nortu, J., and Baceauuay, L.J., expressly based their judgment upon the 
decision of your Lordships’ House in Metropolitan Asylum District Managers v. 
Hill (2), and it is a little singular to observe that the very phrases which some of 
your Lordships used in that case to distinguish the Acts of Parliament, which 
your Lordships were then construing, from the class of Acts now under review, 
are relied upon as justifying the proposition that the decision of that case must 
govern the present. I think it is enough, in discussing that case, to say that the 
ground of the decision was one which distinguished it from the present by reason 
of the very nature of the enactment which was then under discussion. The Rail- 
way Acts, treated as a well-known and recognised class of legislation, were ex- 
pressly and carefully distinguished from the permissive character of the legislation 
which your Lordships were then construing. Broadly stated, the distinction taken 
amounted to this, that a smallpox hospital might be built and maintained if it 
could be done without creating a nuisance; whereas the Railway Acts were assumed 


‘to establish the proposition that the railway might be made and used whether a 


nuisance were created or not. I am, therefore, of opinion that the order appealed 
from ought to be reversed, the order of Nortu, J., discharged, the judgment entered 
for the defendants, and that the respondents should pay the costs both here and 
below. 





THE EARL OF SELBORNE.—This was an action for an injunction and 
damages brought by the respondents against the appellants for a nuisance alleged 
to be caused to the respondents and their families by the appellants bringing cattle 
and other animals to their cattle dock, yard, and pens, situate on a certain piece 
of ground adjoining the Lansdowne Road, at Croydon (on the opposite side of which 
the respondents’ houses are situate), and keeping such animals there, or in trucks 
on the adjoining rails. It is found, as the result of the facts in evidence, that 
there is a cause of action, unless the use made by the appellants of this land is 
authorised by their Acts; and also that there is no cause of action on the ground 
of negligence in the manner of doing what is authorised, if that use of the land 
is in fact authorised, so as to bring the case within the principle of R. v. Pease (1), 
Vaughan v. Taff Vale Rail. Co. (4), Hammersmith and City Rail. Co. v. Brand (3). 
The question, therefore, is whether it does or does not fall within that principle? 
The land, whether originally within the compulsory powers of the London and 
Brighton Railway Co. (whom the appellants represent) or not, was not acquired 
under those powers or during their continuance. It was considered in the courts 
below (and in this respect I see no reason to differ from them) to have been pur- 
chased by agreement under a power given by s. 82 of the London and Brighton 
Railway Act, 1837.. The compulsory powers of the company expired in 1839, and 
this land was purchased at a sale by auction in 1851. If it could be made out (as 
ontended on the part of the respondents) that the powers of the company to 
reement, whether under s. 82 or otherwise, were limited in 
point of duration to ten years- by s. 124, or to seven years by s. 129 of se ao 
it would, in my opinion, follow that, as there would be no statutory peeve: or 
the acquisition, so there could be none for the use of this land for me i e pur- 
poses of the railway. But I think it would be doing great violence is e pe 
of those sections to put any such construction upon either of them. the pee a 
therefore, was not unauthorised, though it could only be made (as it was made 
by agreement. 
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“making and provi 
unloading places, 
positing, loading, 
things, conveyed or intended to 
for which the land now in question is used by the company 
ection under which it was acquired; and it is 
a purpose incidental and necessary to the authorised use of the railway itself for 
neral cattle traffic of the undertaking. If the authority is not such as to 
bring that use within the principle on which R. v. Pease (1) and the other cases 
to which I have referred were decided, I do not see how it could have been different 
if the complaint had been of a nuisance by the noise of locomotive engines or trains 
passing over the same land, which might have frightened horses and caused acci- 
dents in the Lansdowne Road. I understood counsel for the respondents to admit, 
as a necessary result of the principle of his argument, that this also would have 
been an actionable nuisance, and not within the ruling of R. v. Pease (1). That 
argument depended upon a distinction between lands taken under compulsory 
powers, and those taken under a merely enabling power, when the particular lands 
to be purchased were not absolutely, or within certain limits, defined. 

It was not disputed that, if this land could have been, and had actually been, 
taken under the compulsory powers of the Act of 1837, or by agreement while 
those compulsory powers were existing and applicable to it, its use for the purposes 
complained of by the respondents would have been under statutory authority, and 
Beene te actionable. But the application of the same rule is denied as to land 
purchase : oy Thy . 
Lt aa eat under s. 82. Why so? It would seem, at first sight, 

at 1as_been actually acquired under parliamentary authority by a 
railway company, and is used for the purpose, or for one of the purposes for which 
the power so to acquire it is expressly give : a 
3 ee | pressly given, that use is as completely authorised 
Rene” euy : same way (the purpose being incidental to the general traffic of 
ren lee their line) as if it had been acquired under any compulsory power 
caer es a exact site or local limits may be prescribed by the terms of ti 

rity for the acquisiti : . : 2 
nears anger of that land, yet, being directly subsidiary to the 
general tratic of the line, it follows from the very nature of th i 
that it must be land contiguous to the railwa ae : i Bl aoe authorised 
situation of the whole line of railway being wits Os pie cg posnans pate 
by the Act. The land to be purchased for these idee ight 
as shall be’’ (i.e., by the company) ‘‘deemed ee purposes may be ‘‘in such places 
(in the case of cattle and other animals) s re wie? "but these can only be places 
depositing, loading, or keepi ultable in point of position for “‘receiving 
: 8) <eeping cattle, ete., conveyed i ee 
upon the railway." When acquired ; , yed or intended to be conveyed 
. t ge equired if must become part of th ilw ™ 
ppurtenances in exactly the same wa Tere P of the railway and its 
had been made upon lands taken bes fe we oak loading and unloading places 
compulsion or by agreement. Tt wo Fa ‘ e railway was first made, whether by 
unreasonable to suppose that the iA " e (as it seems to me) inconsistent and 
Raetcaal Ya be-hepara ter ‘as Adare en ature intended land so acquired for such 
purposes from the rest of the are rings of its tenure and use for those 
corporated, and as to which thie ole aioe nies non it would have become in- 
ee ea das to prevail. at what is authorised is not actionable is 
was urged that the company ‘ 
exercise it fae pees, soon A having an option 
suffer d ra that no adjoining landowner. (or Is Wa iid cetcie 
etriment fre Suppose any oth 
If it were the dut om the subsequent use of the land fo the he voip 
> the re ; r the i 
Be oitien oi uty of the company in deciding upon the eli np orised purposes. 
r by such considerati ge e eligibility of the place t 
‘or even if an rations, they might be placed i 
icincaes y Uys could be found where no Ste preiecs great difficulty. 
i from the establish person would be liabl 
h +4 : ablishment adi : e to suffer 
ae ie * 4 obvious that the bine Ss: and unloading places for cattle near 
ompany 's traffic which the tie erations relative to the convenience of 
: must primarily have had in view, might 


The purpose, therefore, 
is one expressly authorised by the s 


the ge 


y. 


H 


H.L.] L.B. & S.C. RY. v. TRUMAN (Eart or SELgorne) 139 


fm orate a arin The natural (and to the company and the public the 
eae - nig od receiving and discharging cattle traffic to and from a 
eae ear : ec oe — or in proximity to stations at or near market 
Beep Shih ous places; certainly not in fields remote from any human 
; . ge even b the company were to establish a cattle-station at a dis- 
opps any human abitation, it seems possible from Sturges v. Bridgman (5) 
1e law of nuisance might still pursue them there (unless protected from it on 
the principle of R. v. Pease (1)) in the event of an adjoining landowner afterwards 
thinking fit to build a house upon his own property. If it is the duty of a company, 
when they have any option, to select land (for the authorised purposes of their 
undertaking) SO situated that its use for those purposes may not be detrimental, 
or may be as little detrimental as possible to any adjoining landowner, I am unable 
to see why it should make any difference whether all the land as to which they 
have so to exercise their choice is situated within prescribed limits, and subject to 
compulsory powers or not. In R. v. Pease (1) that argument was advanced (no 
doubt as to land within prescribed limits of deviation and under compulsory powers) 
without success. 

I doubt much whether the order now under appeal would have been made if it 
had not been supposed in the courts below that the principle of Metropolitan Asylum 
District Managers v. Hill (2) was applicable to the case of all land purchased other- 
wise than under compulsory powers, or within prescribed and definite local limits. 
With that opinion I am unable to agree. In that case the establishment of a small- 
pox hospital within certain local limits was not specially authorised, as the con- 
struction of the London and Brighton Railway, for the purpose (among other things) 
of the loading, carriage, and unloading of cattle and other animals was here. If it 
had been I do not think that this House would have considered the case of any 
adjacent land in a situation not defined, which the board might have been author- 
ised to purchase by agreement for the enlargement, as they might think desirable, 
of the hospital premises different from that of the site of the hospital itself. In 
that case no use of any land which must necessarily be a nuisance at common law 
was authorised; it was not shown to be impossible that lands might be acquired 
in such a situation and of such extent as to enable a smallpox hospital (if required 
by the poor law board) to be erected upon them without being a nuisance to adjoin- 
ing land. Here there can be no question that the legislature has authorised acts 
to be done for the necessary and ordinary purposes of the railway traffic (e.g., such 
as those complained of in R. v. Pease (1)) which would be nuisances at common law, 
but which being so authorised are not actionable. In that case there were no 
compulsory powers; here there are the compulsory powers usually given to railway 
companies; and the land in question, though not acquired under those powers, was 
acquired for purposes expressly authorised, being ejusdem generis with those for 
which the compulsory powers were given, and was to be used in connection with 
and as subsidiary to the railway and other works executed under those powers. In 
that case there were no provisions for any compensation for any damages or injury 
to any persons under any circumstances. Here there are, the line being drawn, as 
is usual in Railway Acts, between lands taken or injuriously affected by the con- 
struction of the works (which are subjects of compensation) and lands which, or 
persons who, may suffer some subsequent detriment or annoyance from the author- 
ised use of the railway and works when constructed, so that if the question had 
been one of compensation the respondents would not be within the line. In all 
these points, as it seems to me, the present case is not similar to, but is in direct 
contrast with Metropolitan Asylum District Managers v. Hill (2). 

I am, for these reasons, of opinion that the order appealed from ought to be 
reversed, and the order of Nortn, J., discharged, and judgment in the action en- 
tered for the defendants, appellants here. No sufficient cause, that I can see, has 
been shown why the costs, both here and below, should not follow the event. 
Whatever has been paid by the appellants to the respondents under the order of 


Nonrn, J., ought, of course, to be repaid. 


140 ALL ENGLAND LAW REPORTS REPRINT [1881-5] All E.R. Rep. 

LORD BLACKBURN. 
affirming a judgment of Norru, ¢. 
plaintiffs below for damages for nuisance, 


be perpetually restrained 


J., of Dec. 17, 1883, which was in favour of the 
and ordering that the defendant company 


sheep, and other animals, to their cattle dock, 
s mentioned, and keeping such animals there, 
in such manner as to cause or be a nuisance 


‘from bringing cattle, calves, 
yard, and pens, in the pleading 
or in trucks on the adjoining rails, e 
and annoyance to the plaintiffs, or any of them. 


I take the following statement of the facts from the judgment of Norru, J.: 


“In the year 1851 the defendant company purchased a piece of land, between 
two and a half and three acres, lying to the west of their line between the 
station and Lansdowne Road. The purchase was doubtless made rather with 
a view to future requirements than for the present purposes of the pe ae 
as for many years the land so acquired, or a portion of it, was used as gardens 
for the servants of the company. The company are authorised by their Acts 
to be, and have from the first been, carriers of cattle. To give facilities for 
the receiving and loading and unloading thereof, certain structures called cattle . 
banks, or cattle docks and pens, are found necessary, and in the early days of 
the railway these structures were erected on each side of the line very near 
to the general passenger station. These were found inconvenient, and about 
the year 1862 they were done away with, and a new cattle-bank was erected. 
In the year 1881 a new state of things arose. The town and neighbourhood of 
Croydon had increased enormously. It was the only place in the district where 
a cattle market was held, and the cattle trade had been very quickly and 
greatly developed. The accommodation at the old cattle-bank had become 
wholly insufficient. It was incapable of extension on that site; the site too 
had become dangerous by reason of the extension of the goods yard and sidings 
in its immediate neighbourhood, and the increased difficulty of getting cattle 
from the cattle-bank to the public road across the obstructions, and by the 
route used also for carriages and foot passengers. In addition to this, the 
requirements of the Privy Council with respect to the moving of cattle made 
further accommodation indispensable, and rendered a larger space for the pur- 
pose of this traffic imperatively necessary. To meet these requirements the 
company in the year 1881 devoted the piece of land I have mentioned to the 
purposes of their cattle traffic, and upon it they placed five or six new lines of 
railway sidings, and beyond this constructed what are called in the pleadings a 
cattle dock or yard, and cattle-pens, with an opening therefrom into Lansd 
Road, through which all the cattle traffic has b i i hacen 
Se te, tek © fas been carried since these new 
8 re completed. I may add that this was all done by the com- 
pany 1n consultation with, and with the full concurrence of, the local authorit 
and the Privy Council. The plaintiffs allec eee 
company are a nuisan S allege that these new works by the 
ance, and seek to have them restrained by injunction.”’ 
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I do not think there can be any doubt that, if on the true construction of a statute 
it appears to be the intention of the legislature that powers should be exercised, 
the proper exercise of which may occasion a nuisance to the owners of neighbouring 
land, and that this should be free from liability to an action for damages, or an 
injunction to prevent the continued proper exercise of those powers, effect must 
be given to the intention of the legislature. No doubt, when compensation is not 
given to those interested in the neighbouring land, this is as against them harsh 
legislation. But I think the construction of ordinary Railway Acts is now fixed. 
And whether they should have originally been construed so or not, I agree with 
what is said by Norru, J.: 


“Now it is clearly settled that the power to take defined lands compulsorily, 
and to make a line of railway thereon and to use locomotives upon that line, 
entitled a company to run locomotives thereon, notwithstanding that in so 
doing they cause what in the absence of such power would be an actionable 
nuisance, provided always that they are not guilty of negligence: see R. v. 
Pease (1); Hammersmith and City Rail. Co. v. Brand (8). The same section 
which enables the company to use locomotives also gives them the power to 
convey cattle and other animals; and this power to carry must necessarily, 
without the assistance of s. 82, include the right to load and unload them; and 
it seems to me to follow that the company have the same right to load 
and unload, and to carry and convey cattle, as they have to use locomotives, and 
that they are as free in the one case as in the other from liability to be sued 
for causing thereby annoyance to their neighbours, provided always that negli- 
gence is absent.”’ 


The Act of 1837 is such a Railway Act, but s. 82, it is said, is not subject to the 
same construction as the rest of the Act. I do not think that any one of the 
judges below expresses any doubt that, if the cattle dock, yard, and pens and rails 
had been laid down on the line within the limits within which there was originally 
power to take land compulsorily, it must (on the construction now to be put on 
Railway Acts) be held to have been the intention of the legislature to authorise 
the use of them free from action or injunction for the proper use of their powers 
on the part of those neighbouring owners who suffered annoyance to such an extent 
as would, but for the statutory authority given to the company, have entitled those 
owners to an injunction. But this only extends to the proper use of those statutable 
powers. I do not think that, if the company failed either in the fulfilment of the 
common law duty of taking proper care in the management of the traffic, which is 
what is in common language called negligence, or neglected any duty that on the 
construction of the whole Act it appears was cast upon them, which in a more 
technical sense is also included in the word negligence, they are freed from an 
injunction. It was not contended by the counsel for the appellants that the dock- 
yard, pens, and rails, against the use of which the injunction was granted, had 
been erected under the general powers of the Act; they relied entirely on Ss. 82. 
Nor did they contend that s. 82 in any way freed them from liability to an injunc- 
tion if they were guilty of negligence either in its more limited or in its more 
extended sense; they denied that any negligence in the popular sense was proved. 
Norrn, J., says expressly that, ‘‘the charges of negligence fail,’’ and no attempt 
either in the Court of Appeal or at your Lordships’ Bar, to show that 
g. The respondents, both in the court below and at 
hat the power given by s. 82 had expired before 1851, 
If this had been so there would have been an end 
elow, and I believe with the 


was made, 
this finding of fact was wron 
your Lordships’ Bar, argued t 
as well as the general powers. 
of the question. But I agree with all the judges b 


; ery t 
Lords who heard this argument, that this is not correct. 
I think it is now convenient to inquire what the true construction of 8. 82 is. 


I think it must be read along with the rest of the Act of 1887. It conferred a power 
on the original company and their successors, to whom their powers are trans- 
ferred, to contract with any person ‘for the purchase of any lands not exceeding in 
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requisite.” 
It seems to me impossible to read the statement which I have ae oe hare 
to the conclusion that the company did on weRT sufficient oe ota eee € 7 fae 
requisite that there should be further conveniences for carrying ca me! ae ret 
fide think the spot eligible, and I think the true construction of s. is a ts 
legislature intended them to be judges of this. I cannot doubt (on the cons rus - 
of the whole Act) that, if there is a sufficient indication in the body of the Act o 
1837 of the intention of the legislature that locomotive power and cattle trattic 
might be carried on free from injunction, if properly carried on, or, as is said, with- 

' i i he general powers of the Act of 1837, there 
out negligence, on land acquired under the g p ae 
is also an indication of intention that they may be so carried free from injunction 
on land acquired for that purpose under s. 82. I entirely agree with the reasoning 
of the noble and learned Earl on this point, and I do not repeat it. It is, how- 
ever, no doubt the fact that under s. 82 the company are not bound to purchase any 
land, nor to apply it to any of the purposes mentioned, until they ‘‘judge it re- 
quisite,’’ and even when they do judge it requisite, they are not bound to apply 
any specific piece of land to those purposes, nor even a piece of land in any specific 
place; it is in such place as ‘‘shall be deemed eligible’ by the company. Fry, L.J., 
seems to think that the continuing power of choice makes it wrong to put a con- 
struction on the Act of 1887 giving on the land acquired under s. 82 the same powers 
as I think it is not disputed were given by the body of the Act on the other lands. 
If that is the ground of his decision I am unable to agree with him. 

Much reference was made below to the opinions delivered in this House in 
Metropolitan Asylum District Managers y. Hill (2). Baaeatuay, L.J., seems to 
think that principles were there laid down which made it impossible to put the 
construction on s. 82 which I think ought to be put on it. I do not think that 


Nortu, J., went quite so far, and I think that Bowen, L.J., dissented from that 
view. He says: 
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I prefer to adopt this language as my own to attempting to express the same idea 
in other words. 
Norta, J., says: 


“The plaintiff's counsel endeavoured to show that there was another site called 
Fairfield, at least as, if not more, eligible; but, if the onus of proof of any such 
matter were on them, they failed to establish it. I have no doubt that the 
directors have selected the site which they in the bona fide exercise of their 
discretion considered most advantageous to their shareholders in the first 
place, and possibly also to the trade and public in the second.”’ 


He quotes a passage in Lorp Warson’s opinion in Metropolitan Asylum District 
Managers v. Hill (2), and then says: 


“In the present case it is pleaded that the company were guilty of negligence 
in selecting a place for their cattle yard and pens which was not suitable for the 
purpose. The fact that a nuisance is proved to exist without any negligence in 
the mode of conducting the business there shows that the place is not suitable 
for the purpose. [In this I cannot agree.] To justify this it would, according 
to Lorp Warson’s view, be necessary for the company to prove, in addition to 
an imperative direction to erect such yard and pens somewhere within defined 
limits, the impossibility of erecting them anywhere else within those limits 
without their being a nuisance to anyone. The onus of proving this would be 
on the defendants, and they have not proved it, nor even given any evidence 
upon the subject.’’ 


I quite agree that, if the true construction of the Act of 1837, including s. 82, is 
to impose on the company an obligation to prove this, they have not proved it. 
But I cannot agree that any such obligation is imposed upon them. That would in 
effect deprive the directors of all discretion. I do not think that any principle 
having this effect was laid down by Lorp Warson or any other Lord in Metropolitan 
Asylum District Managers v. Hill (2). I understand the passage cited as giving 
Lorp Warson’s reasons for construing the Act then before the House has not given 
any power to do any act interfering with the rights of others against their will, on 
the ground, as is said by Bowen, L.J., in the passage I have cited, 

“that there was not to be found in the Act any element of compulsion or any 

indication of an intention to interfere with private rights.”’ 
I do not think that it is shown that there was any onus cast on the company to 
give any such evidence as is suggested. I think it is not consistent with their 
having any power at all given them by_s. 82 and that a construction which imposed 


that duty would render the section nugatory. 
I, therefore, come to the conclusion that the order proposed by the noble and 


learned Earl, whose opinion I have seen, is right. 


LORD FITZGERALD concurred. 
Appeal allowed. 


Solicitors : Norton, Rose, Norton & Co.; John Holmes & Son. 
(Reported by C. FE. Manny, Esgq., Barrister-at-Law. ] 
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—Discharge—Time for discharging— 
Shipping—Carriage of goods by sero BS MEAL ys 
ae iougt ten She ae tie: that the plaintiffs’ steamship should pro- 

By a charterparty it was agree t grain, and proceed to London, or to a 
ceed to Cronstadt, load a full peel a 5 t ordered, Morse Mean ethareiates 
good and safe port in the Bristol " ae alwayd' atlouby and’déliver heme 
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ae Es ee ooctipiéd vided Gna 
cis re hea si f 4,825 quarters of wheat, and was ordered to Gloucester 
in loading a cargo o ae Dock, in the Bristol Channel, on 
oe] Sea ae aioe Bee ogee of Gloucester, and about seven- 
poste Se a : ithi i f Gloucester, where grain 
teen miles from the basin, which was within the city o aks s 2 

discharged if the burthen of the ship would admit, acces 

ey bees Ai abtamnad by a ship canal. The steamer was ready to 
E, cent her discharge on Nov. 13, but could not get nearer to Gloucester 
ee Sharpness until srt of her cargo was discharged. On Nov. 14 and a 
the defendants took delivery of 1,585 quarters at Sharpness, and then require 
the master to take the steamer through the canal to the basin to complete the 
discharge. The master proceeded under protest, and arrived in the basin 
on Nov. 17. On Nov. 18 the discharge was completed, and the vessel arrived 
back at Sharpness on Noy. 19. In an action for demurrage a custom: of the 
port of Gloucester was proved that the customary place for discharging grain 
cargoes was at the basin within the city, that when vessels with grain cargoes 
destined for Gloucester were of too heavy a burthen to go up the canal they 
were lightened at Sharpness, and that during the discharge at Sharpness of 
so much of the cargo as was necessary to enable the vessel to proceed by the 
canal to the basin the lay days counted, but that the time occupied by going up 
the canal to the basin and by returning to Sharpness was not counted. 

Held: the custom was reasonable and not inconsistent with the express terms 
of the charterparty as to ‘running days,”’ and, therefore, the time occupied 
by the vessel in going from Sharpness to the basin and in returning ought to 
be excluded from the lay days; accordingly the plaintiffs were entitled to one 
day's demurrage only. 

Notes. Distinguished : Reynolds v. T 
Alvion Steamship Corpn. of Panama y. 
[1955] 1 All E.R. 457. Referred to: 


nd Mexican Shipping Co. vy. Lockett, [1911] 1 K.B. 264; Hall Bros. 
é -v. : - x [1914-15] All E.R.Rep. 234; Hain Steam- 
ship Co. v. Sociedad Anonima Comercial de Exportacion e Importacion, [1934] 
All E.R.Rep. 776, 

As to port customs, AWS (8rd Edn.) 195, 208-210, as to con- 
struction of terms rela 5 Hatspury’s Laws (8rd Edn.) 308, 310, 
as to what amounts to arri ibid, 


: 444, as to place of discharge, see ibid. 
257, 446-447, 468464. For cases see 41 Dicest 527. 
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Case referred to: 
(1) Brown v. Johnson (1842), 10 M. & W. 331; 11 L.J.Ex. 373; 152 E.R. 497; 41 
Digest 568, 3926. . 
Also referred to in argument: 
Caffarini v. Walker (1876), I.R. 10 C.L. 250; 41 Digest 571, n. 
M'‘Intosh v. Sinclair (1877), I.R. 11 C.L. 456; 41 Digest 570, 39397. 


Appeal from a decision of Pottock, B., in an action tried by him with a special 
jury.’ 

The plaintiffs, owners of the steamship St. Hilda, claimed against the defendants, 
consignees of a grain cargo carried from Cronstadt to the port of Gloucester, a 
balance for freight and demurrage. The question between the parties was as to 
the number of lay days which were to be allowed to the defendants for discharging 
at the port of Gloucester. The plaintiffs claimed four days demurrage hapend tec 


lay days, while the defendants admitted only one day, in respect of which they 


tendered before action, and paid into court the amount claimed for that day. The 
St. Hilda, a vessel of 495 tons net register, was by a charterparty made in London 
on Oct. 7, 1882, chartered by the plaintiffs to Messrs. Scaramanga & Co., a firm 
of London merchants. The charterparty provided that the steamer should pro- 
ceed to Cronstadt, or so near thereto as she might safely get, and there load, 
always afloat, a full cargo of wheat or other grain, and therewith proceed to 
London, or to a good and safe port on the east coast of England, the English or 
Bristol Channel, or to certain other ports, 


“or so near thereto as she may safely get at all times of tide and always 
afloat, and deliver the same on being paid freight.”’ 


The charterparty after naming the freights payable at the different ports, continued : 


“The freight to be paid on loading and right delivery of the cargo in cash; 
eight running days, Sundays excepted, are to be allowed the said merchants, 
if the ship be not sooner despatched for loading and discharging the said 
steamer, and ten days on demurrage if required over and above the said laying 
days, at £25 sterling per day.”’ 


The St. Hilda proceeded to Cronstadt, and there loaded a cargo of 4,325 quarters 
of wheat in bulk. A bill of lading, signed by the master and delivered to Scara- 
manga & Co., provided for the delivery of the cargo to them or their assigns ‘‘on 
paying freight for the said goods and all other conditions as per charterparty.’’ 
There was endorsed on the charterparty, ‘‘six running days, Sundays excepted, 
expended in loading the cargo’; and further, ‘‘Capt. Robinson is hereby directed 
to proceed with steamship St. Hilda and her present cargo to Gloucester, Bristol 
Channel, for discharge.’’ The steamer arrived at Sharpness Dock in the Bristol 
Channel, at 11 o’clock a.m. on Nov. 18, 1882. Sharpness Dock was within the 
port of Gloucester, and about seventeen miles from the basin, which was within 
the city of Gloucester, where grain cargoes were usually discharged if the burthen 
of the ship would admit, access from Sharpness Dock to the city basin being 
attained by the Berkeley ship canal. On Nov. 13, 1882, the steamer was cleared 
at the Custom House, and lay at Sharpness ready to commence the discharge 
and delivery of the cargo to the defendants, who were the holders of the bill of 
lading, but she could not get nearer to Gloucester than Sharpness unless a con- 
siderable portion of her cargo was first discharged at Sharpness. On Nov. 14 and 
15 the defendants discharged and took delivery into lighters of 1,585 quarters, 
and then required the master to take the steamer through the canal to a discharging 
berth within the basin at Gloucester, and adjoining the defendants’ warehouse. 
On Nov. 16 the captain proceeded under protest for the basin, and arrived on 
Nov. 17. On Nov. 18 the residue of the cargo, 2,740 quarters, was discharged 
by the defendants, and on the same day she commenced her return to Sharpness, 
where she arrived on the afternoon of Nov. 19. The plaintiffs claimed to reckon 
six days for detention at the port of discharge, making two lay days and four on 
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this they claimed to be allowed not only for the eco 
maha ing at Sharpness and the one day unloading at Gloucester basin, 

occupied in unloading a ied in proceeding from Sharpness to the basin, and 
but also for the oon days ee The defendants contended that the two days 
the one aay poaupied asia ie the basin and the one day occupied in return- 
occupied in going aoe P they allowed only for the two days occupied in 
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At the trial before Pottock, B., and a special jury the above facts were admitte 
and no evidence was called on behalf of the plaintiffs. Two rug 
merchants of long experience in Gloucester, were ealled on behalf of the defen ants 
to prove the custom of the port of Gloucester with respect to the delivery of grain 
cargoes out of ships of too large a burthen to come up the canal without some 
portion of their cargo being discharged at the entrance. | The custom as stated 
by them was as follows: That the customary place for discharging grain cargoes 
had always been at the basin within the city, and that they had never known a 
vessel refuse to go there; that when vessels with grain cargoes destined for 
Gloucester were of too heavy a burthen to come up the canal they were lightened 
at Sharpness; that during the discharge at Sharpness of so much of the cargo as 
it was necessary to discharge in order to enable the vessel to proceed by the canal 
to Gloucester basin the lay days counted, but that the time occupied by coming 
up the canal to discharge at Gloucester basin and by returning to Sharpness was 
not counted. They cited individual cases in which the question had arisen between 
a shipowner and the consignee, and in which after some dispute the shipowner 
had given way and accepted an amount of demurrage based on this custom. This 
evidence was not disputed by the plaintiff's counsel, and Pottock, B., found the 
custom proved. It was agreed that the jury should be discharged, and that the 
judge alone should deal with the ease. Pottock, B., held the custom reasonable, 
and that it was not inconsistent with the terms of the charterparty, and that 
therefore the plaintiffs were entitled only to the one day's demurrage, which had 
been paid into court. He, therefore, gave a verdict and judgment for the de- 
fendants. ‘The plaintiffs appealed. 

John Edge and Meek for the plaintiffs. 


H. Mathews, Q.C., and A. T. Lawrence for the defendants, were not called on — 
to argue. 


LORD ESHER, M.R.—The ‘question which ur; 
this case is entitled to charge the charterers or 
matters not which—for two days during which 
Sharpness along the canal to the basin of the harb 
and also for one day during which th 


By the terms of the charterparty, the vessel was to load in a foreign port, and, 


being loaded with a grain cargo, was to proceed at the choice of the charterer to a 


good and safe port on the east coast of England, to London, or to a port in the 


Until, therefore, the charterer had 
el to her destination, it would not 
The vessel was ordered to Gloucester, 
hannel port, being upon a navigable river which 
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demurrage, and for 


one of which the 


such a cargo as she carries, 


The exact circumstances, therefore, in which the 
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vessel may be placed will vary in various ports. Her owners cannot deliver her 
cargo at any place in the port as they may think fit, neither can the charterers 
order her to any place in the port to which they may think fit; her owners in 
this particular may not gratify their own whim and pleasure, nor are they bound 
by the whim and pleasure of the charterers, but they are bound and entitled to 
deliver the cargo at the port in one part of the port—namely, at that place in the 
port where such cargoes are usually delivered. That being the general rule, I 
have no doubt that, if it were shown that at a particular port the usual mode of 
unloading a particular cargo was to unload one-half or any proportion at one place 
in the port, and to unload the remainder at another place in the port, then the 
usual place of delivery of that cargo in that port would be at both those places. 
The shipowner would be bound and entitled to deliver the cargo in that way, 
unless some other stipulation had been made between him and the charterer as 
to the mode of unloading the ship. 

I come to the clause as to lay days, which is a very common clause in charter- 
parties—a clause as common as charterparties themselves. Some stipulation has 
to be made about the time to be occupied in loading and unloading the cargo; 
that time is fixed either expressly or impliedly—it may be fixed expressly by the 
parties, or fixed impliedly as a reasonable time by law. If it is fixed by the 
parties, they do it in this way: they allow a certain number of days during which 
the vessel is to be at the disposal of the charterers to load and unload her, and 
during which he is not to be called on to pay for the use of the ship; those days 
are the lay days. A lay days clause, therefore, is always a stipulation in the 
charterparty in favour of the charterer. Upon that stipulation a further stipulation 
is commonly engrafted dealing with demurrage days. Those are days beyond the 
lay days, during which the charterparty provides that the charterer shall pay a 
fixed sum for the use of the ship, if he keeps her doing nothing for the purpose of 
loading or unloading her for a certain number of days after the lay days are over. 
That stipulation is also in favour of the charterer, because instead of being in- 
yolved in any dispute about the amount he has to pay for keeping the vessel 
idle, the sum to be paid per day during the demurrage days is fixed by the charter- 
party. If the charterer keeps the vessel idle beyond the demurrage days, the 
amount to be paid is a question of damages, and he does not know what he will 
have to pay until the amount has been settled by a tribunal or by agreement. In 
this case we have to deal with lay days. 

Lay days are described in charterparties in various different ways, and may be 
stipulated for and calculated in various different manners. They may be, and 
sometimes are, described as days of so many working hours; then the number of 
days is fixed, and the number of hours per day during which the work is to proceed 
is also fixed. They may be described as so many ‘‘working days.’’ In that case 
they will depend in some degree upon the port in which the vessel may be at her 
loading and discharge. ‘‘ Working days’’ are not the same in every port in England 
even, and ‘‘working days’’ in foreign ports differ from working days in English 
ports. By custom, if not by law, English working days do not include Sundays, 
and in some foreign ports working days may include Sundays. Again, in some 
foreign ports, working days may not include saints’ days, while such days would 
be working days in England. If by the custom of any particular port certain days 
in the year are holidays, so that by the custom no work is done in that port on 
those days, then the term “working days’’ in the charterparty does not at that 
port include those days. In an English port ‘working days’’ do not include 
Sundays and Christmas Days and some other days well known as holidays. 
‘Working days,’’ then, in a charterparty means days on which, at the port accord- 
ing to the custom of the port, work is done in loading and unloading ships, and 
in no case at an English port do they include Sundays. Merchants and shipowners 
have thought that there was something unsatisfactory 1 the use of the term 
‘working days,"’ and that lay days ought to be counted irrespective of the 
customs of different nations and different ports, and that the charterer must take 
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well known. One speaks of the number of days it will take a ship to run Si 
‘the Indies to England, and “‘running days’’ are those days on which as te 
running. What are those? Why, all day and every day, day and night. That 
is as plain as possible the meaning of the term. ‘‘Running days are those days 
during which, if the vessel were at sea, she would be running on her voyage— 
that is, every day and all day. In Brown v. Johnson (1) Lorp ABINGER pointed 
out that, in point of truth, ‘‘days’’ and ‘“‘running days’’ mean the same thing ; 
because, if so many days for loading and unloading a vessel are spoken of in a 
charterparty, they include not only working days, but every day, including Sundays 
and holidays, and consequently it comes to pass that ‘“‘days’’ and ‘“‘running days” 
really mean the same thing. 

Having come to that conclusion, it now remains to consider in what manner 
the lay days—not ‘‘running days’’—are to be calculated. They must begin as 
soon as the ship is at her berth in the usual place of delivery, and must go on 
from then consecutively. They must go on consecutively, not because the charter- 
party in terms says so, but because it is to be taken as a necessary implication 
that the parties intend that, as soon as the vessel begins to unload, the unloading 
is to proceed uninterruptedly upon consecutive days, neither party at his option 
taking a holiday. If the phrase ‘‘working days’’ is used, that consecutiveness is 
spoilt, for the reasons which I have already explained. ‘‘“Running days’’ means, 
as I have said, the same thing as days, and, when the lay days are provided for 
as “‘running days,’’ the work must go on from day to day, every day being counted. 
A charterparty might provide that the lay days should be so many “running days”’ 
except Sundays, in which case the meaning would be that every day was to be 


counted except Sundays, those days being taken out by the express exception — 


contained in the charterparty. 

Now comes the question, Is the term “running days’’ in a charterparty con- 
tradicted by proof of a custom existing at a particular port that at that port certain 
intermediate days—such as Sundays, for instance—are to be taken out? It does 
not seem to me that there is any contradiction. It is only an explanation of how 
at that port the ‘‘running days’ are to be calculated; they are not to be, as they 
ordinarily would be, consecutive, if the custom is to the contrary. I enna see 
that such a custom contradicts any express or implied stipulation in the charter- 
party, and if it does not do so then the custom may be proved. In this case I 
think it cannot be denied that the custom was proved. The judge heard the 
tie ahi witnesses upon it, was satisfied with that evidence, and found 
ee SOL Bie proved. That custom was, after all, a custom of a very limited 
pa at a is : aie when a vessel arrives at the port of Gloucester with a 
ig g e€ custom does not apply to all cargoes), and igs so heavily laden 
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4 custom assumes that Sharpness is within the port of Gloucester, because, if that 
were not so, by what right would the shipowner include the time occupied in 
unloading at Sharpness in the lay days? And for all the purposes of this case 
I treat Sharpness as being within the port of Gloucester. 

What does the custom come to? It only comes to this: that at the port of 

Gloucester there are two usual places of discharge for grain cargo—the one at 
Sharpness where the ship discharges enough to enable her to pass up the canal; 
and the other at the basin at Gloucester, where the discharge is completed. If 
there was no custom, the lay days would of course begin at the beginning of the 
delivery at Sharpness, and would, if ‘‘days’’ or ‘‘running days’’ were provided 
for, go on consecutively from day to day. But the custom adds this term: that 
for the time occupied by the traversing of the canal—which is, be it remembered, a 
removal of the vessel within the limits of the port—lay days are not to be counted, 
and that out of the ‘‘running days’’ such an intermediate time is to be deducted. 

‘I cannot see that such a custom contradicts anything contained in the charter- 
party, and, so far from being an unreasonable custom, it seems to me to be a 
most reasonable one, and one calculated to do accurate justice between shipowner 
and charterer, having regard to the circumstances of the port. I think, therefore, 
that the judgment of Pottock, B., was right, and that this appeal must be dis- 
missed. I think the judgment of Lorp Asrincer in Brown v. Johnson (1) is an 
express authority that such a custom as this is admissible, and that, if proved 
to exist in fact, it modifies the charterparty. 


COTTON, L.J.—I am of the same opinion. A custom was found by the judge 
to have been proved to this effect: that when vessels with grain cargoes come to 
discharge at the port of Gloucester, but are too heavily laden to go up the canal, 
they discharge at Sharpness so much of their cargo as is necessary to lighten them 
to enable them to go up the canal; that the days occupied in this discharge are 
counted among the lay days provided for by the charterparty, but that the lay 
days are interrupted while the vessel is going up the canal, and begin again when 
she arrives at the usual place of discharge in the basin of Gloucester. That was 
the custom found by the judge, and, although the evidence of the witnesses who 
proved the custom has been criticised, I see nothing which would justify us in 
saying that the judge was wrong in finding the custom to be that which he has 
stated. That seems to me a reasonable custom, and a custom which takes into 
account the interests both of the shipowner and of the charterer, and provides 
reasonably for each of those interests. . 

The main point argued was that this custom is inconsistent with the express 
terms of the charterparty, and of course that objection, if it could be made out, 
would be fatal. A custom when proved only modifies that which, in the absence 
of any custom, would be the consequence of the contract between the parties. It 
modifies their legal rights under the instrument, there being no express provision 
in the instrument with reference to the matter; but where the instrument itself 
deals with the subject-matter of the custom in a way contrary to the custom, 
then the rights of the parties are determined by the instrument. It is said that 
this charterparty provides eight running days for loading and unloading the 
cargo, that running days mean consecutive days, and that, therefore, the custom 
which breaks into the consecutive days is inconsistent with the express provisions 
of the charterparty. I think the fallacy of that argument is this: that ‘‘running 
davs’’ means consecutive days. It may be true that, in the absence of any custom, 
running days would be consecutive days, but that is not conclusive. What we 
have to consider is whether the phrase “‘running days’’ is an express stipulation 
that the days shall be consecutive. I think it is not. I think the phrase eight 





- 


running days” will not, in the ordinary use of the English language, bear that 
meaning : “eight days running’? might have done so, but I think ‘‘eight running 
days’ has 4 different meaning. It may be that the consequence of using the 
term ‘“‘running days”’ will, in the absence of custom, be that the days will be 
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itive: but nothing has been quoted to show us that ‘‘running days 
consecu ; 


p a nti a da 8. ‘ ’ 
Be ke eenerned by Thad ABINGER in Brown v. Johnson (1) is quite 
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and proved, in my opinion the judgment of the learned judge was quite rig ; 
am of opinion that the days spent in going up the canal and returning are no : 
be included in counting the lay days allowed for the discharge of the cargo. 
am, therefore, of opinion that the appeal must be dismissed. 


LINDLEY, L.J.—I am of the same opinion. I think, upon the evidence, the 
custom was proved. The main point argued was that, taking the custom as 


proved, it was inconsistent with the terms of this charterparty, and cannot affect - 


the question now in dispute between these parties. To reduce the argument of 
the plaintiffs to the smallest possible compass, it is this: that “running days 

in this charterparty means and ought to be read as ‘‘consecutive days.’’ Let me 
say, in the first place, that if the word ‘‘consecutive”’ is substituted for the word 
“running,"’ the clause becomes wholly insensible, because it would follow that 
the time spent in loading, unloading, and in calling for orders at Elsinore, is all 
to be spent upon consecutive days. That is wholly impossible, and, therefore, the 
one word cannot, at any rate, be substituted for the other. Then it is urged that 
“running days’’ have been held to mean consecutive days. How does the custom 
bear upon that proposition? The custom is that the time which is necessarily 
consumed in going up the canal from Sharpness to Gloucester and in returning is 
not treated as part of the time for unloading. During that time the cargo is 
certainly not physically being discharged, and the custom of the port says that that 
time is not to be reckoned as part of the time allowed for the discharge. By the 
charterparty a fixed number of days are allowed for loading and for dis 
Looked at in that way, it appears to me that the custom is in strict conformity 
with the terms of the charterparty, and in no Way inconsistent with it. I need 
not say anything more about the authorities. I think it is plain that “running 
days’’ means all days and every day, whether they are working days at the particular 


port or not. I think, therefore, that the judgment of Pottock, B., was right, 
and that this appeal must be dismissed. 


Appeal dismissed. 


for Turnbull & Tilly, West Hartlepool; 
, Gloucester. 


[Reported by A. A. Horxiys, Esq., Barrister-at-Law.] 
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JACOBS, MARCUS & CO. v. CREDIT LYONNAIS 


|Court or AppeaL (Sir Baliol Brett, M.R., and Bowen, L.J.), November 9, 1883, 
February 238, 1884] 


[Reported 12 Q.B.D. 589; 53 L.J.Q.B. 156; 50 L.T. 194; 
32 W.R. 761] 

Conflict of Laws—Contract to be partly performed abroad—Incorporation of 
foreign law—Determination by construction of contract—Intention of parties 
—Subject-matter and circumstances of contract. 

What is to be the law by which a contract or any part of it is to be governed 
or applied, and the extent to which foreign law is to be incorporated in it, must 
always be a matter of the construction of the contract as read by the light 
of the subject-matter and the surrounding circumstances. Certain presump- 
tions or rules in this respect have been laid down by judicial writers of different 
countries and accepted by the courts, based on common sense, business con- 
venience, and the comity of nations, but these are only presumptions or prima 
facie rules which are capable of being displaced wherever the clear intention of 
the parties can be gathered from the document itself and from the nature of 
the transaction. The broad rule is that the law of the country where the contract 
is made presumably governs the nature, the obligation, and the interpretation 
of it, unless the contrary appears to be the express intention of the parties. 
Even where a contract made in HNngland is to be performed abroad the parties 
may still have desired that their liabilities and obligations shall be governed 
by English law; or it may be that they intended to incorporate the foreign law 
to regulate the method and manner of performance abroad without altering 
any of the incidents which attach to the contract according to English law. 

By a contract made in London between the plaintiffs, esparto merchants 
trading in London, and the defendants, a banking company, also carrying on 
business in London, the defendants agreed to supply certain quantities of 
Algerian esparto from time to time to the plaintiffs in England, the esparto to 
be prepared in Algeria for transportation to England. Owing to military opera- 
tions and other causes in Algeria, the defendants were prevented from perform. 
ing the contract, and, in defence to an action by the plaintiffs for breach of the 
contract, they pleaded force majeure under the French Civit Cops, the law 
prevailing in Algeria. 

Held: the mere fact that the contract was partly to be performed abroad 
did not put an end to the inference, based on the true construction of the 
contract, that it remained an English contract between English merchants and 
was to be construed according to English law, with all the incidents which 
English law attached to the non-performance ot such a contract; accordingly, 
the plaintiffs were entitled to succeed. 


Notes. Considered: Crosland v. Wrigley (1895), 73 L.T. 60. Applied: South 
African Breweries v. King, [1899] 2 Ch. 173. Distinguished: Frtel Bieber v. Rio 
Tinto Co., Dynamit Act. v. Rio Tinto Co., Vereinigte Konigs Act. v. Rio Tinto Co. 
(1918), 87 L.J.K.B. 531. Applied: Blackburn Bobbin Co. v. Allen, [1918] 1 K.B. 
540. Distinguished: Indian and General Investment Trust Corpn. v. Borax Con- 
solidated, {1918-19} All E.R.Rep. 846. Considered: Ralli Bros. v. Compania 
Naviera Sota y Aznar, [1920] All E.R.Rep. 427. Considered : Vita Food Products, 
Incorporated v. Unus Shipping Co., [1939] 1 All E.R. 518. Referred to: Re Mis- 
gouri Steamship Co. (1889), 42 Ch.D. 821; Chatenay v. Brazilian Submarine Tele- 
graph Co. (1890), 60 L.J.Q.B. 295; British South Africa Co. v. De Beers Consolt- 
dated Mines, [1910] 2 Ch. 502; Dynamit Act. v. Rio Tinto Co., [1918] A.C. 292 ; 
Naylor, Benzon v. Krainische Industrie Gesellschaft (1918), 87 L.J.K.B. 1066; 
Matthey v. Curling, (1922) All [£.R.Rep. 1; Benaim v. Debono, [1924] All f.R.Rep. 


103; Broken Hill Proprietary Co. v. Latham, [1938] Ch. 878; International Trustee 
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Aktiengesellschaft v. R. (1935), 154 L.T. 56; noe 
New Brunswick Rail. Co., [1937] 4 All E.R. 516; 
Australasian Temperance and General Mutual 
Life Assurance Society, Ltd., [1937] 4 All E.R. 206; Joseph Constantine sia 
rine Lid. v. Imperial Smelting Corpn., The Kingswood, [1941] 2 = ee a 
As. to proper law of a contract, see 7 Haxussury's Laws (8rd Edn.) : 


for cases see 11 Dicest (Repl.) 420 et seq. 


for Protection of Bondholders 
and French Trust Corpn. v. ! 
Mount Albert Borough Council v. 


Cases referred to: f : i 
“() Robinson v. Bland (1760), 1 Wm. Bl. 256; 2 Burr. 1077; 96 H.R. 141; 6 Digest 
Repl.) 402, 2866. ‘ 

(2) a & O. Steam Navigation Co. v. Shand (1865), 3 Moo.P.C.C.N.S. 272; 6 New 
Rep. 387; 12 L.T. 808; 11 Jur.N.S. 771; 18 W.R. 1049; 2 Mar.L.C. 244; 
16 E.R. 103, P.C.; 11 Digest (Repl.) 481, 771. 

(3) Lloyd v. Guibert (1865), L.R. 1 Q.B. 115; 6 B. & S. 100; 35 L.J.Q.B. 4; 
18 L.T. 602; 2 Mar.L.C. 288; 122 E.R. 1134, Ex. Ch.; 11 Digest (Reépl.) 
422, 722. 

(4) Atkinson v. Ritchie (1809), 10 East. 530; 103 E.R. 877; 41 Digest 464, 2955. 

(5) Paradine v. Jane (1647), Aleyn, 26; Sty. 47; 82 E.R. 897; 12 Digest (Repl,) 
417, 3236. 

(6) Spence v. Chodwick (1847), 10 Q.B. 517; 16 L.J.Q.B. 818; 9 L.T.0.S. 101; 
11 Jur. 872; 116 E.R. 197; 12 Digest (Repl.) 459, 3427. 

(7) Barker v. Hodgson (1814), 3 M. & S. 267; 105 E.R. 612; 12 Digest (Repl.) 
333, 2579. 

(8) Sjoerds v. Luscombe (1812), 16 East, 201; 104 E.R. 1065; 12 Digest (Repl.) 
439, 3346. 


Also referred to in argument: 

Scott v. Pilkington (1862), 2 B. & S.11; 6 L.T. 21; 8 Jur.N.S. 557; 121 E.R. 978; 
sub nom. Munroe v. Pilkington, Scott v. Pilkington, 31 L.J.Q.B. 81; 11 Digest 
(Repl.) 426, 737. 

Cohen v. South Eastern Rail. Co. (1877), 2 Ex.D. 258; 46 L.J.Q.B. 417; 86 
L.T. 130; 41 J.P. 627; 25 W.R. 475, C.A.: 8 Digest (Repl.) 58, 381. ~ 

Greer v. Poole (1880), 5 Q.B.D. 272; 49 L.J.Q.B. 463; 42 L.T. 687; 28 W.R. 582; 
4 Asp.M.L.C. 300, D.C.; 11 Digest (Repl.) 436, 793. 

The Halley (1868), L.R. 2 P.C. 193; 5 Moo.P.C.C.N.S. 262; 87 L.J.Adm. 33; 


18 L.T. 879; 16 W.R. 998; 8 Mar.L.C. 181; 16 E.R. 514, P.C.; 11 Digest 
(Repl.) 481, 773. 


Appeal by the defendants from a decision of the Divisional Court (DenMAN and 
Manisty, JJ.) in an action for damages for breach of a contract by which the defen- 
dants undertook to deliver to the plaintiffs a quantity of esparto to be shipped, as 
provided, from Algerid. The defendants admitted that they had not deliveted 
more esparto than the quantity mentioned in the statement of claim, but the 
said that by the law which prevailed at the time of the making of the cont reah pies 
on, and which still prevailed in Algeria (being, the defendanta contended, the 
> aa where the acts for the non-performance of which. the action was Geasail 
a oe said contract contracted to be done), no damages were recoverable for 
tae acca the contract by reason of the matters hereinafter mentioned. 
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has been prevented from giving or doing that which he was bound to give or 
do, or has done that which he was not bound to do.”’ 


The defendants said that during the time when the contract sued on should have 
been performed there was an insurrection in Algeria, and military operations were 
going on, and commands were issued by persons in authority preventing the collec- 
tion and transport of esparto. Some of the esparto intended for delivery to the 
plaintiffs was burnt, and the servants or agents employed in carrying on work 
towards fulfilling the contract sued on were in some cases killed, in other cases 
maltreated, driven away from their work, and prevented working. By the said 
matters so happening in Algeria, and by other matters arising out of the said in- 
surrection, and all of which amounted to force majeure within the law of Algeria, 
the defendants were prevented from procuring for shipment to the plaintiffs, and 
from shipping to them, any more esparto than was in fact shipped to them, and the 
defendants were prevented from performing their contract with the plaintiffs any 
further than they did perform it. The plaintiffs demurred to these statements in 
the defence, on the ground that the contracts were governed by English law and 
not by the law of Algeria. The learned judges of the Queen’s Bench Division, 
after hearing argument, gave judgment in favour of the plaintiffs, and the defen- 
dants appealed. 


Sir Farrer Herschell, Q.C., and Channell for the defendants. 


Sidney Woolf (with him Forbes, Q.C.) for the plaintiffs. 
Cur. adv. vult. 


Feb. 23, 1884. BOWEN, L.J., read the following judgment of the court. The 
plaintiffs are esparto merchants carrying on business in the city of London, and 
the defendants are a banking firm also carrying on business in the city. By a 
contract made in London on Oct. 6, 1880, the defendants agreed to sell to the 
plaintiffs 20,000 tons of Algerian esparto, to be shipped from Algeria during the 
year, 1881, by monthly deliveries on board ships or steamers to be provided by 
the plaintiffs; payment to be made by cash on arrival of the ship or steamer at her 
port of destination. The defendants delivered a portion of the esparto under the 
contract, but failed to deliver the remainder, and this action was brought by the 
plaintiffs for its non-delivery. 

The defendants in their statement of defence admitted the non-delivery com- 
plained of, but alleged that the insurrection in Algeria, and the military operations 
connected with it, had rendered the performance of the contract impossible, and 
that by the French Crvit Cong, which prevails throughout Algeria, force majeure 
ig an excuse for non-performance. The plaintiffs demurred to this defence, on 
the ground that the contracts were governed by English law and not by the law of 
Algeria, and further alleged that the defendants or their agents could have procured 
and shipped esparto from other parts of Algeria where force majeure did not exist. 
The defendants, to the latter allegation, rejoined that the insurrection and military 
operations rendered it impossible to transport such esparto as last mentioned to the 
place fixed in the contract for the approval by the plaintiffs of its quality before 
shipment, or to transport the same to the place fixed in the contract for shipment. 
To this rejoinder there was a further demurrer upon similar grounds. The Court of 
Queen’s Bench having given judgment upon both demurrers for the plaintiffs, the 
case now comes before us upon appeal. 

The question which we have in substance to consider is whether non-performance 
of this agreement by the defendants can be excused on the ground that military 
operations in Algeria and the Algerian insurrection had rendered its performance 
impossible, and that such an excuse would have been recognised by the French 
Crvm Cope, which prevails in Algeria in conformity with the following section as 


translated from the French: 
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The first matter we have to determine is whether this contract is to be construed 
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Certain presumptions or rules in this respect have been laid down by ju 

writers of different countries and accepted by the courts, based upon common spies 
upon business convenience, and upon the comity of nations, but sree are ee: 
presumptions or prima facie rules that are capable of being displaced w Mane: € 
clear intention of the parties can be gathered from the document itself and from 
the nature of the transaction. The broad rule is that the law of a country where 
a contract is made presumably governs the nature, the obligation, and the interpre- 
tation of it, unless the contrary appears to be the express intention of the parties. 
Lorp MansrFie.p, C.J., says (1 Wm. BI. at p. 258): 


“The general rule, established ex comitate et jure gentium, is, that the place 
where the contract is made, and not where the action is brought, is to be 
considered in expounding and enforcing the contract. But this rule admits of 
an exception where the parties, at the time of making the contract, had a view 
to a different kingdom.”’ 


Robinson v. Bland (1); see P. & O. Steam Navigation Co. v. Shand (2). 
This principle was explained by the Exchequer Chamber, in Lloyd v. Guibert (3) 
as follows (L.R. 1 Q.B. at pp. 122, 128): 


“It is generally agreed that the law of the place where the contract is made is 
prima facie that which the parties intended, or ought to be presumed to have 
adopted as the footing upon which they dealt, and that such law ought there- 
fore to prevail in the absence of circumstances indicating a different intention, 
as for instance, that the contract is to be entirely performed elsewhere, or that 
the subject matter is immovable property situate in another country and so 
forth; which latter—though sometimes treated as distinct rules—appear more 
properly to be classed as exceptions to the more general one, by reason of the 
circumstances indicating an intention to be bound by a law different from that 
of the place where the contract is made, which intention is inferred from the 
subject-matter and from the surrounding circumstances, so far as they are 
relevant to construe and determine the character of the contract.’’ 





It is obvious, however, that the subject-matter of each contract must be looked 
at as well as the residence of the contracting parties, or the place where the contract 
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4 to regulate the method and manner of performance abroad, without altering any 


of the incidents which attach to the contract according to English law. 

Stereotyped rules laid down by judicial writers cannot, therefore, be accepted as 
infallible canons of interpretation in these days, when commercial transactions have 
altered in character and increased in complexity; and there can be no hard and fast 
rule by which to construe the multiform commercial agreements with which in 
modern times we have to deal. In the present case, the contract was made in 
London between merchants carrying on their business in the city of London, and 
payment was to be made in London. Presumably, therefore, we should infer that 
this was an English contract, and intended to be governed by English law, but it 
still remains to be considered whether anything in the contract itself, or in the 
nature of its stipulation, displaces this prima facie presumption either wholly or in 
part. 

It cannot be contended that the parties have in express terms provided that any 


‘portion of this contract is to be construed or applied otherwise than according to 


English law; but it was suggested by the defendants that such an intention ought 
to be inferred from certain provisions as to the collection of the esparto in Algeria, 
and as to the shipment thence. The esparto was to be shipped by the Compagnie 
Franco-Algerienne or their agent from Arzew, or any other port with safe anchor- 
age, by sailing ships or steamers during the year 1881. The quality of the esparto 
was to be finally approved by the plaintiffs’ representatives at the works of the 
Compagnie Franco-Algerienne at Ain-el-Hadjar in Algeria before being baled, and 
no claim respecting quality was to be allowed after the delivery of the bales at 
Arzew. The necessary ships or steamers were to be supplied by the plaintiffs, 
otherwise the esparto was to be warehoused by the Compagnie Franco-Algerienne at 
the plaintiffs’ peril and risk. Insurance was to be effected by the defendants for 
the invoice amount at selling price, and 2 per cent. over in the United Kingdom 
on the usual conditions; payment to be made by cash on arrival of the ship or 
steamer at the port of destination. Finally, the contract contained an arbitration 
clause, with a provision that it should be made a rule of the High Court of Judi- 
eature on the application of either of the contracting parties. 

There is absolutely nothing in any part of this contract, as it appears to us, which 
ean amount to an indication that it is in any way, or in any part of it, to be treated 
as anything except an English contract, unless it be the mere fact that the esparto 
is to be collected in Algeria, approved at the works of a French company in 
Algeria before shipment, and to be delivered on board ships of the plaintiffs at an 
Algerian port, after which it is to be sent at the plaintiffs’ risk. To hold that on 
this ground only the ordinary presumption is to be displaced, and that the parties 
must have meant some law other than the English law to govern the construction 
of any portion of, the contract as regards the liabilities of the contracting parties, 
would be to introduce a serious element of uncertainty into mercantile contracts. 
The mere fact that a contract of this description, made in England between English 
resident houses, under which payment is to be made in England upon delivery ot 
goods from up country in an Algerian port, is partly to be performed in Algeria, 
does not put an end to the inference that the contract remains an English contract 
between English merchants, to be construed according to English law, and with 
all the incidents which English law attaches to the non-performance of such con- 
tracts. ; 

One of the incidents which the English law attaches to a contract is that (except 
in certain excepted cases, as that of common carriers and bailees, of which this 
is not one), a person who expressly contracts absolutely ! ly 
impossible is not excused for non-performance because of being prevented by vis 
major. Lorp ELLENBOROUGH Says in Atkinson v. Ritchie (4) (10 East, at p. 533) : 


“The rule laid down in the case of Paradine v. Jane (5) has often been re- 
cognised in courts of law as a sound one, i.e., that when the party by his own 
contract creates a duty or charge upon himself, he is bound to make it good, 


to do a thing not naturally 
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if he may, notwithstanding any accident by inevitable necessity, because he 
1 e may, 


might have provided against it by his contract ¢ 7 : 
Chodwick (6), Lloyd v. Guibert (3). If inevitable necessity 
: : ; yy would not excuse non-performance, why should non- 
occurring in this country wot inevitabl ity arising abroad? So to 
: be excused on account of inevitable necessity g 
performance Iter the liability which English law attaches to contracts, an 
hold would be to alter implied intention to that effect, be contrary 

, in the absence of an express or Implie ~ ; 
sieceaie ee ‘inciple: see Barker v. Hodgson (7); Sjoerds v. Luscombe 
fe eiog he Loos veal in his argument, admitted that he was driven to 
(8). a pra na ieotnreiita place of fulfilment not merely governed the mode of 
ae Ghee of this particular contract, but governed also the obligations in respect 
ae and the liabilities in respect of non-performance of it. eae P 
us, however, that the true principles of construction to be applied do not admit o 
this i tation of this contract. 
ee neon foreign law is to be incorporated in any contract must be, as we 
have said, a question of construction of the contract itself read by the light of the 
surrounding circumstances. If a contract, made in England by English subjects 
or residents, and upon which payment is to be made in England, has to be per- 
formed in part abroad, it might not be unreasonable to assume that the mode in 
which any part of it has to be performed abroad was intended to be in accordance 
with the law of the foreign country, and to construe the contract as incorporating 
silently to that extent all provisions of a foreign law which would regulate the 
method of performance, and which were not inconsistent with the English contract. 
But it cannot be gathered from such a contract as the present that the parties desired 
to go further, and to discharge the defendants from performance wherever circum- 
stances arose which would, according to foreign law, excuse them. The contract 
has absolutely provided that delivery of the esparto shall be duly made, not that 
the bargain as to such delivery need only be observed when the foreign law would 
insist upon such observance. The contract being an English contract, only such 
portions of the French Crvm Cope can be applied to its provisions as to performance 
in Algeria as are not inconsistent with the express language of the contract as 
interpreted according to English law. 

If the parties had wished to incorporate a provision of French law which, in the 
event of vis major, would operate to excuse the contracting parties for non- 
performance, and thus to vary the natural construction of the instrument aecording 
to English law, they should have done so in express terms. Read by English law 
1 hee is not susceptible of such an interpretation, and there is nothing to show 
ike a nena oh ede desired the contract to be governed by the French 

: easons we are of opinion that the judgment of the court below 


see also Spence v. 


i. Appeal dismissed. 
Solicitors: @. J. Davis; Nicol, Son & Jones. 


[Reported by A. A. Hopkins, Esq., Barrister-at-Law.] 
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ATTORNEY-GENERAL v. SHREWSBURY (KINGSLAND) 
BRIDGE CO. 


[Cuancery Division (Fry, J.), June 17, 1882] 


[Reported 21 Ch.D. 752; 51 L.J.Ch. 746; 46 L.T. 687; 
30 W.R. 916] 


Attorney-General—Institution of proceedings—Enforcement of public rights— 
Illegal acts tending to the injury of the public—No evidence of actual injury. 
The Attorney-General may properly take proceedings on behalf of the public, 

when acts tending to the injury of the public are being done without lawful 
authority, even though no evidence be produced of actual injury having been 
inflicted. 

The defendant company were incorporated by private Act to construct a road, 
bridge and works therein specified. The time laid down by the Act for the 
completion of the works expired, and the company continued the work. It 
was proved that the company so acted as to interfere with a public right of 
way and a towing path and also drove piles into the river Severn in such a 
way as to impede navigation, but there was no proof that any actual public 
injury had been sustained. The Attorney-General, at the relation of two 
shareholders of the defendant company, and the two shareholders, commenced 
proceedings against the company. The company obtained a new Act which 

_ revived and extended the powers given to them by the previous Act. The 

plaintiffs obtained leave to discontinue so much of their claim as related to 
matters other than a claim to restrain the defendant company from executing 
works off their own land, and the statement of claim was amended. On the 
question of costs, which depended on the sufficiency of the justification for 
the original institution of the action. : 

Held : the Attorney-General was justified in starting the action even though no 
actual public injury had occurred, and the company was liable to pay the 
costs of the action other than those relating to the part of it which had been 


discontinued. 


Notes. Considered: A.-G. v. London and North Western Rail. Co., {1900} 1 
Q.B. 78; A.-G. v. Sharp, [1930] All E.R.Rep. 741; A.-G. (on the relation of 
Manchester Corpn.) v. Harris, [1959] 2 All E.R. 393. Referred to: London Asso- 
ciation of Shipowners and Brokers v. London and India Docks Joint Committee, 
[1892] 3 Ch. 242; A.-G. v. Birmingham, Tame and Rea District Drainage Board, 
1910] 1 Ch. 48; A.-G. v. Denby, [1925] Ch. 596; A.-G. (on the relation of Man- 
chester Corpn.) v. Harris, [1960] 3 All E.R. 207. a 

As to proceedings by the Attorney-General for an injunction to protect public 
rights, see 21 Hausgury’s Laws (3rd Edn.) 403 et seq.; and for cases see 16 DicEsT 


(Repl.) 541 et seq. 


Cases referred to: = 
(1) A.-G. v. Oxford, Worcester and Wolverhampton Rail. Co. (1854), 2 W.R. 8380; 
38 Digest (Repl.) yo ee . 7 
(2) A.-G. v.- Cockermouth Local Board (1874), L.R. 18 Eq. 172; 44 did sone Les 
30 L.T. 590; 38 J.P. 660; 22 W.R. 619; 16 Digest (Repl.) 542, 3827. 
-G. v. Great Eastern Rail. Co. (1879), 11 Ch.D. 449; 48 L.J.Ch. 428; 40 
L.T. 265; 27 W.R. 759, C.A.; affirmed (1880), 5 App. Cas. 473; 49 L.J.Ch. 
545: 42 L.T. 810; 44 J.P. 648; 28 W.R. 769, H.L.; 16 Digest (Repl.) 541, 
3824. Pas pia er 
(4) A.-G. v. Ely, Haddenham and Sutton Rail. Co. (1869), 4 Ch. App. 194; ¢ 
L J.Ch. 258; 20 L.T. 1; 17 W.R. 856, L.C.; 38 Digest (Repl.) 318, 177. 


(3) A 
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Also referred to in argument: : ;. 
LG. v. Great Northern Rail. Co. (1860), 1 Drew. & Sm. 154; 29 L.J.Ch. 794; 


2 L.T. 653; 6 Jur.N.S. 1006; 8 W.R. 556; 62 E.R. 887; 16 Digest (Repl.) 
541, 3825. F 

Action by the Attorney-General, at the relation of two shareholders in the de- 
, ; ; 7 wo shareholders for an injunction to restrain the 
fendant company, and by the two : é d for thei 
defendant company from proceeding with works after the time allowed for their 
completion by Act of Parliament had expired, and claiming costs. ama 

By the Shrewsbury (Kingsland) Bridge Act, 1873, which became law on May 15, 
1873, the defendant company was incorporated, and was authorised to construct 
a certain road, bridge, and works therein specified, with power for those purposes 
to purchase, take, hold, and dispose of certain lands and hereditaments. Certain 
powers of raising moneys were contained in the Act, and by s. 14 it was provided 
that all moneys raised under the Acts should be applied for the purposes of the 
Act only. By s. 20 it was provided that the powers of the company for the com- 
pulsory purchase of lands for the purposes of the Act should not be exercised 
after the expiration of three years from the passing of the Act; and by s. 21 it 
was provided that if the undertaking was not completed within five years from 
the passing of the Act, then, on the expiration of that period, the powers granted 
by the Act to the company for making and completing the same, or otherwise in 
relation thereto, should cease to be exercised, except as to so much thereof as was 
then completed. On May 15, 1878, the five years allowed for completion by the 
Act of Parliament had expired, but the road and bridge were not completed. 

On Dec. 31, 1879, the present action was commenced by the Attorney-General 
(on the relation of Benjamin Brown and Charles John Harris), and the gaid 
B. Brown and C. J. Harris, against the company, Brown and Harris being share- 
holders in the company. By their statement of claim the plaintiffs alleged that, 
notwithstanding the expiration of the five years, the defendants were proceeding 
with their road, bridge, and works, and were interfering with roads and lanes for 
that purpose, and were expending the capital of the company in such construction, 
and had lately entered into contracts for the purpose of further proceeding with 
the undertaking, which would involve a large expenditure of capital, and were 
threatening and intending to interfere with public roads and ways, lands and 
hereditaments, in alleged pursuance of the Act, in the same manner as if they 
had Parliamentary powers, notwithstanding the cessation of those powers, and 
that they intended to expend money raised or to be raised under the Act for the 
purposes aforesaid, and other purposes not authorised by Parliament. The state- 
ment of claim also alleged that the defendants were spending and intending to 
spend moneys raised under the Act in applying for a new Act to revive their 
lapsed powers and grant new ones; that the defendants were largely in debt; 
and that, unless the defendants were restrained from proceeding with the acts 
aforesaid, the shareholders’ moneys would be used by the defendants for illegal 
purposes, to the injury of the public and the personal injury of the plaintiffs. The 
pple anne an injunction to restrain the defendants from proceeding with 

e works originally authorised by the Act of 1873, and from interfering with any 
nada, lands, or hereditaments for the purpose, or alleged purpose, of the said 
ere or other purposes not authorised by Parliament, and from applying any 
) the moneys so raised or to be raised under the said Act for the purposes afore- 
cr Pt ssi ae os otherwise in or about, such contemplated appli- 
vation to Larliament as aforesaid, or for an ; i | 
Parliament; with further relief. Pees BO ae aurner inate 

By their statement of defence the defendants denied that they had done un- 
apr acts Since May 15, 1878, and alleged that work done since that date 

sanction of the company had been done on land belono} 
and that work done since that date on land not belonging 
been done by the contractors without the authority of the ¢ 


; ompany, : 
own risk. The defendants also denied the other stateme pany, and at their 


nts contained. in the 
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| & Statement of claim, and alleged that the plaintiffs Brown and Harris were interested 








in a rival scheme for a bridge over the Severn. They alleged that they had not, 
since the expiration of their powers, done any act which was ultra vires, and they 
had not done or threatened to do anything which had caused, or tended to cause, 
any mischief or injury to the public, or any damage peculiar to Brown and Harris, 
and they submitted and insisted that nothing had been done, or threatened to be 
done, by them which entitled Brown and Harris to any personal remedy in the 
action, or which entitled the Attorney-General to sue in the action for the purpose 
of protecting the interests of the public. On Jan. 30, 1880, the plaintiffs moved 
to restrain the acts complained of, and the defendants gave an undertaking not 
to do-anything off their own land, and not to expend moneys of the company. 

‘On July 9, 1880, the defendant company obtained the new Act, by which the 
powers of their former Act of 1873 were revived and extended, and on Mar. 17, 
1881, the plaintiffs applied for and obtained leave to discontinue so much of their 


claim in the action as related to matters other than the claim to have the defendants 


restrained ‘before the passing of the Act of 1880 from executing works off their 
own lands according to the terms of the defendants’ undertaking, given on Jan. 30, 
1880. The plaintiffs were ordered to pay the defendants’ costs of the discontinued 
part of the action, and leave was given to amend the statement of claim. The 
statement of claim was accordingly amended so as to claim only an injunction in 
the terms of the undertaking so far as related to the execution of work off the 
defendants’ own land before the Act of 1880, and the costs of the action other than 
those ordered to be paid by the plaintiffs by the order of Mar. 17, 1881. The 
action now came on for hearing, and the only real question at issue was as to the 
costs of the action, which depended on the sufficiency of the justification for its 
original institution. 

Beale for the plaintifts. 

Langworthy for the defendants. 


FRY, J.—The facts of the case which I have now to decide are shortly these. 
The defendant company, after the expiration of the five years for which the 
powers given by their Act of Parliament were made to last, acted in such a way 
as to interfere with a public right of way and with a towing path, and also drove 
piles into the bed of the river Severn in such a manner as to be calculated to 
impede the navigation. The Attorney-General thereupon filed an information 
against the company at the relation of the co-plaintiffs, two of the shareholders 
in the company. It does not appear that there has been any interference with 
any private right, and the question, therefore, is whether the Attorney-General 
has or has not a right to interfere in such a case without showing some substantial 





injury to the public. 

From the cases which have been cited it appears that there is some conflict 
of authority on the point, or, at least, a want of uniformity among the various 
opinions which have been expressed. But, before considering them, U will make 
this observation, that this is clearly a case in which I have to deal with a public 
body which thinks fit, without any power (for its powers had come to an end), 
to do acts which undoubtedly tend in their nature to interfere with the rights of the 
public, and so to injure the public. The question is whether the Attorney-General 
is justified in interfering, though there is no evidence of public injury, and in my 
judgment he is entitled and bound so to interfere, and the court is bound to attend 
to his interference. 

One of the earliest cases on the subject which came before the courts was 
A.-G. v. Oxford, Worcester and Wolverhampton Rail. Co. (1), in which the court, 
at the instance of the Attorney-General, restrained the opening of a railway not 
authorised by the Board of Trade. There Lorp Romity, M.R., stated the view 
he took of the case in these words (2 W.R. at p. 381), that 
Attorney-General might apply to the court in cases of 
roperly said on the other side that, in all such cases, the 


‘‘yndoubtedly the 


nuisances. It was ] 
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court required that the nuisance should be proved. But a ata . 
opinion that the Attorney-General, as parens patric, might apply oa u : 
to restrain the execution of an illegal act of a public nature, provi ed i vee 
established that the act was an illegal act, and it affected the public generally. 


Again, in A.-G. v. Cockermouth Local Board (2), Str GrorGE JESSEL, ee 
refused to grant an injunction upon the bill, because he came to the — me 
that there was no evidence of nuisance caused by the defendants’ acts, but he 

7 ss granted an injunction ' 
hae Gag esis Edits that was prohibited by the Act of Parliament. There, 
as in the present case, there was no evidence of actual injury, but there was 
evidence that the board was doing illegal acts tending in their nature to the injury 
of the public, and the injunction was granted on the information, with costs. 

In the more recent case of A.-G. v. Great Eastern Rail. Co. (3), however, the 
learned lords justices appear to have differed somewhat in their opinions. If they 
had expressed any decided view affecting this case, I need not say I should have 
followed it; but, having regard to the difference of opinion in that case, 1t seems 
to me that the case furnishes no very distinct guide. But when I examine the 
judgment of James, L.J., whose opinion was most adverse to the rights of the 
Attorney-General, I think that, according to his view, the action in the present 
case can be maintained; for, referring to A.-G. v. Cockermouth Local Board (2) 
he says in explanation of it that the board was doing work which would, or might 
probably, poison a running stream, in direct violation of the law which prohibited 
the commission of a nuisance, and that that seemed to him to be a good illustra- 
tion of the cases in which it was essential for the protection of the public and of 
individuals that the Attorney-General should interfere. But just as those acts, 
which were there restrained without proof of injury, were acts which tended to 
the injury of the public, so are the acts which in the present case the Attorney- 
General seeks to have restrained such as in their nature tend to the injury of the 
public. Therefore, in coming to the conclusion that the action can be maintained 
without evidence of actual injury to the public, I consider that I am acting in 
accordance with the views of the lords justices. 

There is the further authority of Lorp Haruertey, in A.-G. v. Ely, Haddenham 
and Sutton Rail. Co. (4) in which he said (4 Ch. App. at p. 199) : 


“The question is whether what has been done has been done in accordance 
with the observance of the law. If not, the Attorney-General strictly represents 
the whole of the public, in saying that the law shall be observed.”’ 


Here the law has been broken in a manner tending to the injury of the public, 
and in my judgment the relators are entitled to costs. The costs have not been 


increased by adding the relators as plaintiffs, and I shall allow the whole of the 
costs which are now in dispute. 


Order accordingly. 
_ Solicitors: Clarke, Woodcock & Ryland, for Clarke &€ Sons, Shrewsbur 
Snow & Bloxam, for Salt & Sons, Shrewsbury. 


[Reported by L. B. Sesasrian, Esa., Barrister-at-Law. | 


to restrain the board from polluting the water 


y; Paterson, H 
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NICOLL v. FENNING AND ANOTHER 


[Cuancery Dryision (Bacon, V.-C.), November 15, 16, 17, 1881] 
[Reported 19 Ch.D. 258; 51 L.J.Ch. 166; 45 L.T. 788; 30 W.R. 95] 


» Sale of Land—Building scheme—Restrictive covenant—Covenant against use of 
premises as beershop. 

Under an order of the court building land was sold by trustees in lots. One lot 
was sold for the purpose of erecting a public-house, and the trustees covenanted 
with the purchaser that they would take. covenants from all the purchasers of 
other lots against the use of the buildings to be erected on their lots ‘‘as a 
public-house, tavern, or beershop.’’ One of the other lots was subsequently 
sold to a gas company, who sold to the defendant A who let the house erected 
on his lot to his co-defendant B on a tenancy from year to year. B obtained 
a licence for the sale of beer to be consumed off the premises, and carried on 
trade under his licence. Restrictive covenants had been inserted in the con- 
veyances to the gas company and to A. The plaintiff acquired the freehold in 
the public-house lot from the original purchaser. 

Held: the plaintiff was entitled to the benefit of the covenants contained in 
the conveyance to the gas company and to A, and injunctions lay against both 
defendants restraining them from using the premises as a beershop, with an 
inquiry as to damages. 


Notes. Referred to: Formby v. Barker, [1900-3] All E.R.Rep. 445; Newton 
_ Abbot Co-operative Society, Ltd. v. Williamson and Treadgold, Ltd., {1952} 1 All 
E.R. 279. 
As to covenants against the use of premises as ‘‘public-house, tavern, or beer- 
shop,’’ see 23 Hatsspury’s Laws (8rd Edn.) 624; and for cases see 31 Dicrsr (Repl.) 
164 et seq. 


Cases referred to: 

(1) Mann v. Stephens (1846), 15 Sim. 877; 60 E.R. 665, L.C.; 28 Digest (Repl.) 
890, 1195. 

(2) Renals v. Cowlishaw (1878), 9 Ch.D. 125; 48 L.J.Ch. 33; 38 L.T. 503; 26 
W.R. 754; affirmed (1879), 11 Ch.D. 866; 48 L.J.Ch. 830; 41 L.T. 116; 
28 W.R. 9, C.A.; 40 Digest (Repl.) 346, 2796. 

(3) Kemp v. Bird (1877), 5 Ch.D. 974; 46 L.J.Ch. 828; 37 L.T. 58; 42 J.P. 36; 
25 W.R. 838, C.A.; 81 Digest (Repl.) 180, 3128. 


Also referred to in argument: 3 
Bishop of St. Alban’s v. Battersby (1878), 3 Q.B.D. 359; 47 L.J.Q.B. 571; 38 
L.T. 685; 42 J.P. 581; 26 W.R. 679; 31 Digest (Repl.) 178, 3070. 

London and Suburban Land and Building Co. v. Field (1881), 16 Ch.D. 645; 50 
L.J.Ch. 549; 44 L.T. 444, C.A.; 31 Digest (Repl.) 178, 3074. ; 
Holt & Co. v. Collyer (1881), 16 Ch.D. 718; 50 L.J.Ch. 311; 44 L.T. 214; 45 J.P. 

456; 29 W.R. 502; 31 Digest (Repl.) 178, 3072. 

Western v. MacDermott (1866), L.R. 1 Eq. 499; 35 L.J.Ch. 190; affirmed, 2 Ch. 
App. 72; 36 L.J.Ch. 76; 15 L.T. 641; 31 J.P. 78; 15 W.R. 265, L.C.; 31 
Digest (Repl.) 188, 3200. ie - 

Harrison v. Good (1871), L.R. 11 Kq. 338; 40 L.J.Ch. 294; 24 L.T. 268; 35 debe 
612; 19 W.R. 346; 40 Digest (Repl.) 358, 2869. 

Manners v. Johnson (1875), 1 Ch.D. 673; 45 L.J.Ch. 404; 40 J.P. 345; 24 W.R. 
481; 40 Digest (Repl.) 351, 2829. rae 

Eastwood v. Lever (1863), 4 De G.J. & Sm. 114; 8 New Rep. 232; 33 L.J.Ch. 
855; 9 L.T. 615; 28 J.P. 212; 12 W.R. 195; 46 E.R. 859, L.JJ.; 40 Digest 
(Repl.) 343, 2779. J | se 

Wilson ; Hart (1866), 1 Ch. App. 463; 85 L.J.Ch. 569; 14 L.T. 499; 30 J.P. 582; 
12 Jur.N.S. 460; 14 W.R. 748, L.JJ.; 31 Digest (Repl.) 164, 3003. 
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Feilden v. Slater (1869), L.R. 7 Eq. 528; 17 W.R. 485; sub nom. Fielden v. 
Slater, 38 L.J.Ch. 879; 20 L.T. 112; 81 Digest (Repl.) 165, 3004. ect 

Patman v. Harland (1881), post; 17 ae 50 L.J.Ch. 642; 44 L.1. ; 

W.R. 707; 40 Digest (Repl.) 350, 2823. ’ 

eo v. Welles (1865), L.R. 1 Eq. 200; 35 Beav. 513; 53 L.J.Ch. 2653 13 
L.T. 548; 30 J.P. 100; 11 Jur.N.S. 991; 14 W.R. 187; 55 E.R. 995; 30 Digest 
Repl.) 516, 1564. : 

ee ss Si (1869), 4 Ch. App. 218; 38 L.J.Ch. 357; 20 L.T. 255; 88 J.P. 340; 
17 W.R. 338, L.JJ.; 40 Digest (Repl.) 343, 2780. 4 

Child v. Douglas (1854), Kay, 560; 23 L.T.0.8. 140; 2 W.R. 461; 69 E.R. 237; 
on appeal, 5 De G.M. & G. 739; 28 L.T.O.S. 288; 2 W.R. 701, L.JJ.; 40 
Digest (Repl.) 340, 2766. 

Jones : ae oan L.R. 9 Eq. 674; 89 L.J.Ch. 405; 23 L.T. 304; 34 J.P. 468; 
18 W.R. 489; 40 Digest (Repl.) 857, 2362. 

Pease v. Coats (1866), L.R. 2 Eq. 688; 36 L.J.Ch. 57; 14 L.T. 886; 30 J.P. 819; 
12 Jur.N.S. 684; 14 W.R. 1021; 40 Digest (Repl.) 356, 2859. 
Duke of Bedford v. British Museum Trustees (1822), 2 My. & K. 552; 1 Coop. temp. 

Cott. 90, n.; 2 L.J.Ch. 129; 39 E.R. 1055, L.C.; 40 Digest (Repl.) 360, 2887. 
Master v. Hansard (1876), 4 Ch.D. 718; 46 L.J.Ch. 505; 36 L.T. 535; 41 J.P. 378; 
25 W.R. 570, C.A.; 31 Digest (Repl.) 189, 3207. ? 
Fairclough v. Marshall (1878), 4 Ex.D. 87; 48 L.J.Q.B. 146; 39 L.T. 389; 27 
W.R. 145, C.A.; 40 Digest (Repl.) 355, 2848. 

Action for injunctions. 

In 1863 property at West Ham was laid out as a building estate, under the diree- 
tion of the Court of Chancery, by the trustees under the will of one Richard Hudson, 
in whom the property was then vested. By a deed of conveyance dated July 1, 1863, 
the trustees conveyed to Abel Collins one plot which had been reserved for a public- 
house, and (for the purpose of binding their assigns at all times, but each of them, 
so as to be personally binding only on himself, his heirs,,executors, and adminis- 
trators) covenanted with Collins, his heirs and assigns, that they would not 
thereafter sell or convey any portion of the property without requiring the 
purchaser to enter into a covenant with them not to erect thereon, or use or permit 
to be used, any building to be erected thereon as a tavern, public-house, or beershop. 
It was proved that Collins had stipulated for the insertion of this covenant, and 
that it formed part of the consideration for his purchasing the property. Collins 
built on the plot a public-house called the Princess Alexandra Tavern. In 1866. 
by indenture he demised the public-house to the plaintiff Nicoll, his son-in-law, for 
the term of 99 years, and the plaintiff subsequently acquired the reversion in fee. 
In 1869, by order of the court, other portions of the property at West Ham were 
put up for sale by auction in building lots; among the conditions of sale was one 
requiring the purchasers to covenant against the use of their respective lots for the 
purposes of a tavern, public-house, or beershop. The Gas Light and Coke Co. 
purchased certain lots, in the conveyance of which, on Dee. 31, 1870, the company 
entered into a covenant for themselves, their successors and assigns, that they 
would not at any time thereafter use or permit to be used any building erected on 
the piece of land and premises as a tavern, public-house, or beershop. The com- 
pany erected a messuage on part of the land, and sold it to the defendant Prosser 
who by a conveyance to him, entered into a covenant in terms similar to this 
contained in the conveyance to the company. 7 
Prosser agreed to let the messuage in Suattind vaceuiceaale ae sa defendant 
‘ ages enning for one 
year certain, Ienning by the agreement covenanting not to carry on upon the 
premises without Prosser s licence any trade, business, or manufacture whatsoever 
except the trade or business of a retailer of beer, not to be drunk on the premi k: 
and of wines and spirits under the licence commonly known as a wisi aco 
Eee obtained the necessary licence in January, 1880, and at once cofusdidane te 
sell beer to be drunk off the premises. In April, 1881, the plaintiff brought an 
action to restrain the defendants, their servants and agents from using or permitting 
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the messuage to be used as a public-house, tavern or beershop and for damages. 
By leave of the court the present trustees of Richard Hudson’s will were added as 
eo-plaintiffs. Evidence was adduced to prove that there had been a falling off 


in the plaintiff's takings since the opening of the defendant’s house, in consequence 
of the trade carried on there. 


Higgins, Q.C., and Whitehorne, Q.C., for the plaintiffs. 


Hemming, Q.C., and Stirling for the first defendant; Marten, Q.C., and Stirling 
for the second defendant. 


BACON, Y.-C.—The time of the court has been spent in discussing a great 
number of cases which have the most remote bearing on the question at issue in 
the case before me. It is a plain principle of equity that covenants of this kind 
must be construed according to the intentions of the parties by and with whom 
they were entered into. In the present case there was a building estate divided 
into lots, and it was arranged that one of the lots should be set apart for a public- 


house, and that the purchasers of the other lots should enter into covenants against 


the use of their lots for public-houses. It was for the mutual benefit of all parties 
that all should be protected against the building of many public-houses on the 
estate, and all the parties have a right to enforce what was meant for the benefit 
of all. 

If I attended at all to the argument that has been addressed to me as to the 
want of mutuality in such a covenant as this, that would be a sufficient answer to 
it, that the covenant was equally for the benefit of the purchasers as of the vendors. 
Every person to whom the original purchasers afterwards sold was entitled to the 
benefit of that covenant; each one was to benefit by the covenant that only one 
public-house should be built upon the property. From the date-of the contract 
entered into with the purchasers the vendors held the remainder of the property 
subject to-that covenant, imposed by them, but for the benefit of all parties. From 
that time they could not rightly assign any portion of the land without inserting 
in the conveyance such a restrictive covenant. That being so, the gas company 
purchase a portion of the land subject to the covenant and enter into the covenant. 
The defendant Prosser, in his turn, buys the land subject to the same covenant. 

In the old days, before the Common Law Procedure Acts, this case might have 
been argued ad infinitum at common law whether the covenant ran with the land, 
but in equity it could never have been doubted. The cases that have been cited 
before me are all entirely different from that with which I have to deal, except 
Mann v. Stephens (1), which is entirely in point. In Renals v. Cowlishaw (2) I find 
in the judgment the principle laid down that the intention of the parties is to be 
followed, and that is the principle which I apply in deciding this case. In Kemp we 
Bird (8) the decision was different, but the very same principle is laid down in that 
ease also. I think there has been sufficient evidence of damage to induce me to 
grant an inquiry as to the amount of that damage. 


Injunctions against both defendants and inquiry as to damages. 
Solicitors: Nash & Field; Bedford & Monier- Williams. 
[Reported by J. G. ALEXANDER, EsqQ., Barrister-at-Law. | 
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ALLOWAY v. STEERE 


[Quren’s Benen Drviston (Denman and Manisty, JJ.), November 11, 1882} 


[Reported 10 Q.B.D. 22; 52 L.J.Q.B. 88; 47 L.T. 333; 47 J.P. 55; 
31 W.R. 290] 


Bankruptey—Set-off—Landlord and tenant—Farm—Bankruptcy of farmer—Trus- 
tee continuing tenancy—Customary claim for tillages by trustee at expiration 
of lease—Landlord’s right to set off rent due from bankrupt at time of 
bankruptcy. 

The trustee of a bankrupt lessee of a farm did not disclaim the lease, but 
carried on the farm for a year, when the lease terminated by due notice from 
the trustee to the landlord. The custom of the country required the landlord, 
at the expiration of the lease, to pay the tenant a valuation for tillages, sowing, 
and cultivation. In an action by the trustee for the recovery of this sum 
from the landlord, ~ 

Held: the landlord was not entitled to set off against the trustee’s claim rent 
due from the bankrupt lessee at the time of his bankruptcy. 


Notes. Section 39 of the Bankruptcy Act, 1869, dealt with mutual credit and 
set-off. This section has been repealed and replaced by s. 31 of the Bankruptcy 
Act, 1914 (2 Haussury’s Starutes (2nd Edn.) 365). 

Considered: Re Wilson, Ex parte Hastings (1893), 10 Morr. 219; Kitchen’s 
Trustee v. Madders, [1949] 2 All E.R. 1079; Hole v. Cuzen, [1953] 1 All E.R. 87. 
Referred to: Re A Debtor (No. 66 of 1955), Ex parte The Debtor v. The Trustee 
of the Property of Waite, [1956] 2 All E.R. 94. 

As to set-off in bankruptcy, see 2 Hauspury’s Laws (8rd Edn.) 480 et seq.; and 
for cases see 4 Dicrst (Repl.) 423 et seq. 

Cases referred to: 
(1) Re Sneezum, Ex parte Davis (1876), 8 Ch.D. 463; 45 L.J.Bey. 187; 385 L.T. 
389; 25 W.R. 49, C.A.; 5 Digest (Repl.) 1005, 8102. ! 
(2) Titterton v. Cooper (1882), post p. 757, 9 Q.B.D. 473; 51 L.J.Q.B. 472; 46 L.T. 
870; 30 W.R. 866, C.A.; 5 Digest (Repl.) 1005, 8098. 2 
Also referred to in argument: 
Agra and Masterman’s Bank v. Leighton (1866), L.R. 2 Exch. 56; 4 H. & C. 656; 
36 L.J.Ex. 83; 6 Digest (Repl.) 154, 1107. 
Cochrane v. Green (1860), 9 C.B.N.S. 448; 30 L.J.C.P. 97; 8 L.T. 475; 7 Jur.N.S. ' 
548; 9 W.R. 124; 142 E.R. 176; 40 Digest (Repl.) 407, 19. 
Bailey v. Johnson (1871), L.R. 6 Exch. 279; 40 L.J.Ex. 189; 24 L.T. 711; 19 
W.R. 1069; affirmed (1872), L.R. 7 Exch. 263; 41 L.J.Ex. 211; 27. GT; vias 
20 W.R. 1018, Ex. Ch.; 4 Digest (Repl.) 431, 3825, ; 
Sankey Brook Coal Co. v. Marsh (1871), L.R. 6 Exch. 185; 40 L.J.Ex. 125; -24 
LT. 479; 19 W.R. 1012; 10 Digest (Repl.) 1128, 7821. 
Re Willis, Percival & Co. Ex parte Morier Lee (1879), 12 Ch.D. 491; 49 L.J.Bey. 
9; 40 L.T. 792; 28 W.R. 285, C.A.; 4 Digest (Repl.) 431, 3821. 

Special Case stated for the opinion of the Queen's Bench Divi 
the parties to determine whether the defend 
plaintiff’s claim for tillage 
plaintiff was trustee. 


Vaughan Williams for the defendant. 
Grantham, Q.C. (Muir with him), for the plaintiff. 


sion by consent of 
ndant was entitled to set off against the 
s rent due to him from a bankrupt lessee of whom the - 


Cur. adv. vult. 

Nov. 11, 1882. DENMAN, J. 
ment until this morning, and for myself I will at once ca 
after the argument yesterday I thought counsel for the d 
case, still I was under the apprehension 


—In this case we took time to consider our judg- 


ndidly admit that, though 
1 for efendant had made out no 
that it might be owing to my not under- 
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A standing the argument addressed to us. Counsel for the defendant made a most 


ingenious argument, but upon the best judgment I can form, his contention was 
entirely unsupported by any authority. 

The Special Case states that in 1879 one Webb was tenant from year to year to 
the defendant of afarm. The terms of the tenancy were not expressly agreed upon, 
but the custom of the country required that Webb should till and cultivate the 
farm in a husbandlike manner, and that the landlord for the time being should, 
at the expiration of the tenancy, pay Webb, or the person who should at the 
expiration of the tenancy be tenant of the farm, all such reasonable allowances as 
the tenant should, according to the custom of the country, be entitled to receive 
from the landlord for any tillages, sowing, or cultivation of the tenant. Then it 
states that on Sept. 29, 1879, Webb instituted proceedings in bankruptcy for the 
liquidation of his affairs by arrangement, and the plaintiff was appointed trustee, 
and, therefore, the tenancy of Webb became vested in the plaintiff, subject to the 
right of the plaintiff to disclaim the same, pursuant to the provisions of the Bank- 


‘ruptey Act, 1869, s. 23 [see now the Bankruptcy Act, 1914, s. 54 (2 Hausspury’s 


Sratutes (2nd Edn.) 389)]. The plaintiff elected not to disclaim but to carry 
on the business of the debtor, and to remain tenant to the defendant, and the 
tenancy expired on Sept. 29, 1880, by the plaintiff having duly given notice to the 
defendant of his intention to deliver up possession of the farm upon that day. It 
then states that the plaintiff, according to the custom, was entitled to receive from 
the defendant reasonable allowances for tillages, sowing, and cultivation; that a 
valuer was appointed, and the amount fixed. There is another minor sum about 
which there is no dispute, and then it was stated that 


“‘the defendant admits [this] debt and admits that the valuation was properly 
made and is binding on him, but seeks to reduce his liability to the plaintiff 
in respect of the said matters by the set-off or counterclaim hereinafter appear- 
ing.”’ / 
We need not go into the details of that. It amounts to a statement that at the 
time of the liquidation there was due from Webb to the defendant £300 for two 


F years’ arrears of rent. 


As to £150, being a year’s rent due, the plaintiff says he always was willing and 
has frequently offered to set off such sum against his claim. At the end of the 
Case the question for our opinion is, 

‘“‘whether the defendant is, under the circumstances hereinbefore appearing, 

entitled to set off against the claim of the plaintiff the said rent, amounting 

to £450, or any part thereof.”’ 


But it is agreed between the parties that the only question is as to £150 for a 
year’s rent due before the bankruptcy; that is, whether it can be set off against 
the plaintiff's claim by reason of any statute or any equitable principle. I can find 
nothing in the statute relating to such a case, and counsel for the defendant has 
been driven to contend that, by an analogy to another case he has cited, Re 
Sneezum, Ex parte Davis (1), and according to the principles of that case, the 
defendant should be allowed to set off the rent due before the bankruptcy, and on 
the ground that the trustee was getting the benefit of the nonpayment of the rent 
by Webb, and that was a consideration for what he was to receive for tillage. 
I see nothing in Re Sneezum (1) which decides anything of the kind. I see no 
analogy between that case and this. That was not as to a right to set-off, but as 
to a right to prove against the bankrupt’s estate. There may be here a right to 
prove, but I cannot see that that renders it analogous to Re Sneezum (1). 
But counsel for the defendant has not cited any case where the trustee carries 
on a farm, and, by reason of the custom of the country or otherwise, he is entitled to 
receive compensation for tillage, that in such a case the landlord has not ia Hs 
right of proof, but a right to set off as against money actually expended by . 
trustee a sum for rent which was due at the time the trustee's interest first accrued. 
Then he says that the rent ought to have been paid, and but for that the trustee 
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could not have earned what he now sues for; but there is no privity, no mutuality 
between the two things. The trustee for the benefit of the estate enters and carries 
on the farm, lays out money, and at the end of the term he is entitled to be re- 
imbursed the sum he has laid out. I cannot see any such one contract, any such 
mutual dealings, to make one have any connection with the other. The case for 
the defendant is put upon two grounds, the first of which is based upon the statute, 
but I see no argument whatever on that ground. The second ground is, that the 
defendant is entitled to set it off on an equitable principle; but I think counsel for 
the defendant has failed to make out any right on the part of the defendant to set 
off the £150 for a year’s rent due before the bankruptcy against the sum due to the 
trustee for tillage. 


MANISTY, J.—I have arrived at the same conclusion. The facts are so short 
that I may be excused for repeating them. Webb was tenant from year to year; 
he became bankrupt on Sept. 29, 1879, and the plaintiff, Alloway, was appointed 
trustee. ' 

The first question to be considered is: What was the position, rights, and liabili- 
ties of Alloway when he was appointed trustee? There were two courses open to 
him. He might have disclaimed, but omitting to do that the term became vested 
in him. At that time there was a breach of the agreement or of the conditions, on 
which the farm was held by the tenant; and the landlord for that breach could no 
longer sue the tenant because of the bankruptcy. He could prove against the 
estate and distrain. There were two years’ rent due, and he did distrain, and it is 
assumed between the parties that he must be taken to have distrained for one year’s 
rent. But what was the relative position of the trustee in bankruptcy and the 
landlord? Counsel for the defendant candidly admitted that he felt the plaintiff 
was personally liable for the performance of the covenants, and he spoke as if it 
was a formidable difficulty in his way, and I think it was. In Titterton v. Cooper 
(2) the whole matter was gone into, and the conclusion arrived at by the Court of 
Appeal was, that the trustee not disclaiming is in the position of an ordinary 
assignee. I cannot do better than read a few lines in the judgment of Corron, L.J.: 


“He is liable not by reason of any express provision in the Bankruptcy Act, 
1869, but because the statute makes him an assignee, and the same liability 
attaches to him as to an ordinary assignee. In my opinion he cannot be liable 
for any claim for which an ordinary assignee would not be liable.” 





[ suppose no one would suggest that an ordinary assignee could be liable for a 
breach before he became assignee. 


Then the lord justice goes on to say: 


“It is true that the property of the debtor has vested in him, but his liability 
arises from the statutory transfer, and in my opinion it ought not to be extended 


so as to make it relate back to a period previous to that at which the debtor’s 
estate vested in him.”’ 


Suppose instead of bankruptcy there had been an assignment, the assignees could 
never have been liable. If it had been the case of an ordinary assignment, on what 
principle could it have been contended that the landlord could have had a right to 
recover rent due before? This is just the same as if the plaintiff had been an 
ordinary assignee. I quite agree that Re Sneezum (1) has no bearing whatever 
upon this case. It seems to me that the answer to the question, 

‘whether the defendant is under the circum 


stances entitled to set off against 
the claim of the plaintiff the rent amounti : 


ng to £450 or any part thereof,’’ 
that being reduced to £150, one year’s rent which had 
bankruptcy, is that he has no right of set-off. 


Solicitors: Morrisons, for G. C. Morris 
for Hart, Hart & Marten, Dorking. 


accrued due before the 
on, Reigate; Duncan, Warren & Gardner, 
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SKINNER v. CITY OF LONDON MARINE INSURANCE 
CORPORATION 


[Court oF AppeaL (Sir Baliol Brett, M.R., Baggallay and Bowen, L.JJ.) 
April 22, 23, 1885] . . 


[Reported 14 Q.B.D. 882; 54 L.J.Q.B. 437; 53 L.T. 191; 
33 W.R. 628; 1 T.L.R. 426] 


Company—Shares—Transfer—Registration— Wrongful refusal to register—Damages. 

The plaintiff transferred shares in the defendant company to a creditor on 
the terms that the shares were to be accepted by the creditor in reduction of 
the plaintiff’s debt at their market price at the date of the registration of the 
transfer. These terms were not known to the company, and the transfer was 
expressed to be made in consideration of five shillings. The company, who by 
their articles of association were entitled to refuse to register a transfer by a 
person who owed them money, refused to register the transfer, on the ground 
that the plaintiff was indebted to them. Afterwards it was shown that he was 
not indebted, and the company registered the transfer, but the shares had then 
fallen in value, and the plaintiff sued to recover damages for the wrongful 
refusal to register. 

Held: as the terms on which the plaintiff parted with the shares had not been 
brought to the knowledge of the company, they were not liable for the loss occa- 
sioned by the fall in value of the shares, and the plaintiff was only entitled to 
nominal damages. 


Notes. Section 26 of the Companies Act, 1867, has been replaced by s. 
the Companies Act, 1948 (3 Hatssury’s Srarures (2nd Edn.) 523). 

Considered: Hichens, Harrison, Woolston & Co. v. Jackson & Sons, [1941] 2 All 
E.R. 704. Referred to: Hichens, Harrison, Woolston & Co. v. Jackson € Sons, 
[1943] 1 All E.R. 128. 

As to transfer of shares, see 6 Hatssury’s Laws (8rd Edn.) 248 et seq. ; and 
for cases see 9 Diarst (Repl.) 358 et seq. 


77 


of 


Cases referred to: 
(1) Hadley v. Baxendale (1854), 9 Exch, 341; 238 L.J.Ex. 179; 28 L.T.O.8. 69; 


: 18 Jur. 358; 2 W.R. 302; 2 C.L.R. 517; 156 E.R. 145; 17 Digest 91, 99. 
(2) Wilkinson v. Lloyd (1845), 7 Q.B. 27; 115 E.R. 398; sub nom. Leeman v. 
Lloyd, Wilkinson v. Lloyd, 14 L.J.Q.B. 165; 9 Jur. 328; sub nom. Wilkin- 
son v. Lloyd, Leman v. Lloyd, 4 L.T.0.S. 482; 9 Digest (Repl.) 365, 2334. 
(3) Re London, Hamburg and Continental Exchange Bank, Ward and Henry's 
Case (1866), L.R. 2 Eq. 226; 14 L.T. 457; reversed (1867), 2 Ch. App. 431; 
36 L.J.Ch. 462; 16 L.T. 254; 15 W.R. 569, L.JJ.; 9 Digest (Repl.) 217, 

1377. 

Appeal from a decision of the Divisional Court (Lorp Cotertmer, C.J., and 
A. L. Surrn, J.), in an action brought by the plaintiff against the defendant company 
to recover damages for the refusal of the company to enter in the register of mem- 
bers of the company the name of a person to whom the plaintiff had transferred 
certain shares. 

At the trial, which took place in th 
and a jury, it appeared that the pla 


e Mayor’s Court before the recorder of London 
intiff had been the holder of 1,300 shares in 


the defendant company, and on Nov. 1, 1882, he executed a transfer of these shares 
to a Mr. Levy. The transfer was expressed to be made in consideration of 5s., 
but evidence was given to show that the plaintiff was indebted to Mr. Levy, who 
had agreed to accept the shares in reduction of the debt at their market value at 
the date of the registration of the transfer. There was no evidence that the existence 
of this agreement had been brought to the knowledge of the company. Shortly after 
execution the transfer was sent to the office of the company to be registered; but 
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the company, who by their articles on pean aes et Oe ae Se 
: ansferor who was indebte ; 
tes eet, Ae Levy, in the register of their members, sat: ee 
the transferor, the present plaintiff, was indebted to the ee and sot s i. 
was a partner in a firm which was indebted to them. The eee E dig 
action against the present plaintiff to recover the money allege 10 or “ ie 
and it was decided that he was not liable. Afterwards, in Aprils ; ie F 
pany entered the name of Mr. Levy in their register of members as Asa sigs Oo 
the shares. In November, 1882, when the company refused to register t . ia a 
the quoted price of the shares in the market was 26s. or 27s. each, an ie aie 
1884, when they did register, the value of the shares had fallen to 10s. each. _ 
plaintiff claimed to recover, as damages for the wrongful refusal to register, the 
difference between the value of the shares at the date of such refusal and the value 
to which they had fallen at the date of the registration of the transfer. The jury, 
under the direction of the Recorder, found a verdict for the plaintiff for £1,248. 
The Divisional Court (Lorp Cotertpar, C.J., and A. L. Suiru, J.) directed a new 
trial on the ground that the damages were excessive, but gave the plaintiff leave to 
appeal. The plaintiff appealed from this decision. 
By the Companies Act, 1867, s. 26: 


‘*4 company shall, on the application of the transferor of any share or interest” 
in the company, enter in its register of members the name of the transferee 
of such share or interest, in the same manner and subject to the same condi- 
tions as if the application for such entry were made by the transferee.”’ 


Cohen, Q.C. (Masterman with him), for the plaintiff. 
Lockwood, Q.C., and Fletcher Moulton for the defendants. 


SIR BALIOL BRETT, M.R.—This is an action brought to recover damages from 
the defendant company for their wrongful refusal to enter in their register of mem- 
bers the name of a person to whom the plaintiff had transferred certain shares. 
The plaintiff had applied to the company, under s. 26 of the Companies Act, 1867, to 
enter in their register the name of a Mr. Levy, to whom he had transferred the 
shares in question. His case was that he had made a valid transfer of the shares, 
and the company, by s. 26 of the statute, were bound to-enter the name of the 
transferee in their register of members, and they had refused to do so. It has been 
proved that they wrongfully refused to enter the name of the transferee. They 
would have had a right to refuse if a debt had been due to them from the plaintiff, 
but they took the risk whether the allegation that a debt was due was true or not, 
and as it was shown that such an allegation was not, in fact, true, it follows that 
the company were in the wrong, and have committed a breach of their statutory 
duty. Whether they have committed a breach of contract or not is immaterial. 
The plaintiff, therefore, is clearly entitled to recover nominal damages, at least; but 
it is alleged that in this case he is entitled to substantial damages. 

No doubt, under certain circumstances, substantial damages may be recovered 
for a breach of duty such as that which is complained of in the present case. If 
the name of the transferor is left on the register after he has applied to have it 
removed, he may be a loser, as, for instance, he may have to pay calls on the 
shares, if calls are made after the refusal to put the name of the transferee on the 
register, which involves keeping his own name on. Here, however, there was no 
evidence of any such damage. The plaintiff says that he has suffered loss by the 
falling of the shares in the market between the time when the company ought to 
have and the time when they did put the name of Mr. Levy, to whom the plaintiff 
had transferred his shares, on the register. The question is whether, assuming the 
ante bea ae a ee and Mr. Levy to be proved, the company can 
Sac amlapiiewge Oo ; e a Ww - the plaintiff has sustained by reason of the shares 

aving Halen in value before Mr. Levy’s name was placed on the register. If the 
contract Were a special, and not an ordinary contract, the case would come within 
the rule laid down in Hadley v. Baxendale (1), and the company would not be 
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Ay liable unless the terms of the contract were brought to their notice. If the terms 


Ka 


were not brought to their notice the company was not bound to assume that the 
contract was other than the ordinary contract for the sale and purchase of shares. 
It becomes necessary, therefore, to consider whether this was the ordinary contract, 
and that raises the question what the ordinary contract is. 

The usual contract before the Companies Act, 1867, as stated in Wilkinson v. 
Lloyd (2), was that the seller should execute a valid transfer, and hand over the 
certificate to the transferee, and do all in his power to enable the transferee to insist 
on his right to have the transfer registered. This agrees with what was laid down 
by Lorp Carrns in Ward and Henry’s Case (3). The seller had to execute a valid 
transfer, and the transferee had to get himself registered as holder of the shares, 
and clear the transferor from all liability which might arise from his name being 
on the register. 

Then comes the question whether any change is made by s. 26 of the Companies 
Act, 1867. That is a point which required some consideration, but I have come 


to the conclusion that the section does not alter the contract, and it is still the 


duty of the transferee to get himself registered as holder of the shares. The section 
is for the protection of the transferor, and if the transferee does not perform his 
part of the contract it gives power to the transferor, for his own protection, to get 
the name of the transferee registered, but it has no effect on the contract. I am, 
therefore, of opinion that the company is only liable for such damages as would 
have arisen if the contract had been an ordinary contract. If it were the ordinary 
contract, the plaintiff would still have the right to the price of the shares as against 
the transferee, and, therefore, he cannot recover against the company the difference 
caused by the peculiar nature of the contract unless the nature of the contract was 
ealled to the attention of the company when they committed the breach of duty. 
It follows that in this case only nominal damages are recoverable, and that it was 
the duty of the court so to direct the jury. Counsel for the plaintiff is willing to 
accept judgment for nominal damages if we think no more is recoverable, and 
therefore there will be no new trial, but the verdict will be entered for nominal 
damages, and this appeal will be dismissed. 


BAGGALLAY, L.J.—I am of the same opinion. When the transfer was left at 
the office of the company they were not bound to know more than appeared from 
the terms of the document, according to which the consideration was 5s. They were, 
however, bound to register the transfer. By their articles of association the com- 
pany were entitled to refuse to register the transfer while a debt remained due to 
them from the transferor. But it turned out that the claim made by the company 
against the plaintiff had no foundation, and the transfer was registered in April, 
1884, nearly eighteen months after its execution. The company were clearly wrong 


-in refusing to register the transfer, and are liable in damages; but the question 1s, 


What is the measure of damages? The plaintiff might have had calls to pay on 
the shares, or the company might have been wound-up, and he might have been 
made liable as a contributory; but there is no evidence of any such damage here. 
It was contended that, although on the face of the transfer the agreement was to 
dispose of the shares for 5s., we should read, instead of the consideration so ex- 
pressed, the market value of the shares when registered. It may be that this was 
the consideration as between the plaintiff and Levy; but there are no circumstances 
to show that the company were affected with notice of this. Transfers for a 
nominal consideration are frequently made, as, for instance, in the case of trustees. 
I think the company had a right to consider the transfer as made for a nominal 
consideration, and are liable for nominal damages only. 


BOWEN, L.J., concurred. 


Appeal dismissed. 


Solicitors: Blewitt & Tyler; Walter Webb & Co. | 
[Reported by P. B. Hurcuins, Lisq., Barrister-at-Law. | 
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Re JONES AND ANOTHER. Ex Parte NICHOLS 


[Courr or APPEAL (Sir George Jessel, M.R., Lindley and Bowen, L.JJ.), Feb- 
ruary 1, 1883] 
[Reported 22 Ch.D. 782; 52 L.J.Ch. 685; 48 L.T. 492; 
31 W.R. 661) 


Bankruptey—Property available for distribution—After-acquired property— 

Future profits—Assignment by debtor—Right of trustee in bankruptcy. 

A bankrupt cannot, by any assignment or charge, give a good title as against 
his trustee to profits of his business which will arise after the commencement 
of his bankruptcy. 

The debtors, who were lessees of a place of public amusement adjoining a 
railway station, agreed with the railway company that the latter should collect, 
not only the railway fares, but also the admission fees of persons frequenting 
the place of amusement, and should pay a proportion of the moneys received 
to the debtors. The debtors afterwards assigned the moneys due under the 
agreement with the company to brewers to secure the price of goods supplied 
on credit. The debtors having filed a petition for liquidation, : 

Held: as the profits payable in futuro were not property of the debtors which 
they could assign, the trustee in bankruptcy was entitled to the receipts from 
the business accruing after the act of bankruptcy. 

Brice v. Bannister (1) (1878), 3 Q.B.D. 569, distinguished. 


Notes. Section 11 of the Bankruptey Act, 1869, has been repealed. See now 
s. 87 of the Bankruptey Act, 1914. : 

Distinguished: Re Toward, Ex parte Moss (1884), 14 Q.B.D. 310; Re Davis, 
Ex parte Rawlings (1888), 22 Q.B.D. 193. Applied: Wilmot v. Alton, [1895-9] 
All E.R.Rep. 188; Re Collins, Ex parte Solomon, [1925] All E.R.Rep. 215. Dis- 
tinguished: G. and T. Karle, Ltd. v. Hemsworth R.D.C., [1928] All E,R.Rep. 602. 
Considered: Re Trytel, Ex parte Trustee of the Property of the Bankrupt v. Per- 
forming Right Society, Ltd. and Soundbox Film Co., [1952] 2 T.L.R. 82. Referred 
to: Mercer v. Vans Colina (1897), 67 L.J.Q.B. 424; King v. Michael Faraday & 
Partners, Ltd., [19389] 2 All E.R. 478; Re Tout and Finch, Ltd., [1954] 1 All E.R. 
127. 

As to assignment of after-acquired property, see 2 Hanssury’s Laws (3rd Edn.) 
324; and for cases see 5 Dicusr (Repl.) 749 et seq. For the Bankruptey Act, 1914, 
see 2 Hatspury’s Srarures (2nd Edn.) 321 et seq. 


Cases referred to: 


(1) Brice v. Bannister (1878), 3 Q.B.D. 569; 47 L.J.Q.B. 722; 38 L.T. 789; 26- 


W.R. 670, C.A.; 8 Digest (Repl.) 558, 78. 
(2) Holroyd v. Marshall (1862), 10 H.L.Cas. 191; 33 L.J.Ch. 19357 “Li. T., 17a 
9 Jur.N.S. 213; 11 W.R. 171; 11 E.R. 999, H.L.; 20 Digest (Repl.) 270, 164. 
Also referred to in argument : 
Collyer v. Isaacs (1881), post; 19 Ch.D. 342; 51 L.J.Ch. 14; 45 L.T. 567; 30 W.R 
70, C.A.; 5 Digest (Repl.) 750, 6456. ae 
Appeal from a decision of Mr. Registrar BrouGHam sitting as Chief Judge j 
bankruptey. ee 
The debtors, Jones and Barber, were the lessees of and carried on business at 
Alexandra Palace, and by a verbal contract between them and the Great Northern 
Rail. Co., which had a station adjoining the grounds of the palace, it was a oe: 
that the railway company should take, in addition to the railway fakes of pass 3 : 
over their lines to the palace, the admission fees of such passengers to the aes 
and should pay the debtors a proportion of the sums so received for saline 7a 
and admission fees, viz., 11d. for every first-class passenger, 9d. for ever ; al 
class passenger, and 7d. for every third-class passenger; and in case of ane ee 


B} 
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Ay (which only applied to third-class passengers) it was agreed that the proportion 


2 





payable to the debtors should vary according to the number of passengers to the 
palace, the minimum proportion to be 5d. for adults and 23d. for school children, 
and the maximum the full ordinary proportion. The railway company were to 
render a monthly account. By an indenture dated Feb. 25, 1882, and made 
between the debtors, of the one part, and Henry Johnston Younger, Alexander 
Smith, and Alexander Low Bruce (trading as William Younger & Co.), of the other 
part, in consideration of a past debt and future advances and an agreement by 
William Younger & Co. to supply the debtors with ale and stout, the debtors jointly 
and severally covenanted for repayment, and appointed Younger, Smith, and Bruce 
their attorneys to 

*fask, demand, sue for, recover, and receive from the Great Northern Rail. Co. 

all sums of money now due and owing, and hereafter to become due and owing 

from the said company”’ 
to the debtors, and to give receipts for the same. And it was declared that the 
moneys so received should be applied as far as the same would extend in payment 
of the money due to Younger & Co. Many further advances were made by Younger 
& Co. to the debtors. 

By an indenture dated Mar. 21, 1882, and made between the same parties, reciting 
the above indenture, and that £1,800 and an arrear of interest were due to Younger 
& Co., and that the debtors had requested a further advance, and that Younger & 
Co. had agreed to make further advances on the repayment of the £1,800 and 
interest, the further advances, and the amounts to become due for goods sold, 
secured in manner thereinafter appearing. It was witnessed that, for the con- 
siderations aforesaid and in consideration of the premises, the debtors did thereby 


‘tassign unto the said William Younger & Co., their executors, administrators, 
and assigns, all and every the sums and sum of money now due and owing, 
and hereafter to become due and owing from the Great Northern Rail. Co. to the 
said Jones and Barber, or either of them. To hold the same sums and sum 
of money unto the said William Younger & Co., their executors, administrators, 
and assigns, upon trust to pay the expenses incurred in recovering and receiving 
the same, or otherwise in relation to the premises, and in the next place to 
apply such moneys in or towards payment or satisfaction of the moneys for 
the time being owing from the debtors, and to pay the surplus, if any, to the 
debtors.” 
And the debtors thereby confirmed the power of attorney above mentioned. On 
April 3, 1882, notice in writing of the power of attorney and assignment was given 
to the railway company by Younger & Co.. On Aug. 10, 1882, Jones and Barber 
filed a petition for the liquidation of their affairs by arrangement. At that date 
the sum of £5,286 6s. 1d. was due by the debtors to Younger & Co. Alexandra 
Palace was kept open by the receiver, and afterwards by the same person when 
appointed trustee in the liquidation. A sum of £587 8s. 8d. due from the railway 
company under the verbal contract in respect of railway fares and admission fees 
subsequently to the filing of the liquidation petition was claimed by Younger & Co. 
and by the trustee, and was accordingly paid into a bank to await the decision of 
the court as to the person entitled to it. Mr. Rearstrar Broveuam decided that 
Younger & Co. were entitled to the sum in the bank. The trustee appealed. 


E. C. Willis, Q.C., and J. C. Earle for the trustee. 

Winslow, Q.C., and B. Houghton for the mortgagees. 

SIR GEORGE JESSEL, M.R.—This is a total misapprehension of the nature of 
the bankruptcy law. Let us consider what the contract was. Jones and aris 
carried on the Alexandra Palace, and they arranged with the Great Northern ail. 
Co. that the moneys paid by the public for conveyance to the palace, and prune 
into it, should be received by the railway company in one gross sum, and re s 
divided between them and the debtors in certain specified ag lap conn 
pany were to carry the public, and Jones and Barber were to admit them. 
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is the meaning of the contract? It makes the railway company the agents of Jones 
and Barber to receive their share of the gross charges. Under ordinary ce: 
stances there would have been two charges, one for conveyance and the ot er - 
admission. This arrangement was made for the convenience of the public, an 
probably also of the debtors. No doubt the railway company became debtors to 
Jones and Barber for their share of the gross sums received under the arrangement, 
but the arrangement was nothing more than an. agreement for the gross sum paid 
by the public for conveyance and admission. The so-called debt was simply a 
respect of the receipt by the railway company from the public of the charges pai 
by the public for admission to the palace, and it makes no difference that they 
received it, not under an implied but under an express contract. It only became 
a debt due to Jones and Barber after the railway company had received it. It is 
just the same thing as if the company had been agents paid to receive the money 
at the doors of the palace. It is just the same case as receiving money at the doors 
of a theatre. It represents the gross earnings of the persons who are carrying on the 
trade. 44 

That being so, and the debtors having become bankrupt, the bankruptcy relates 
back to the act of bankruptcy on which it is founded, and the receipts from the 
business after the act of bankruptcy, which are in the hands of an agent, go to 
the trustee in the bankruptcy. The income derived from the business after the 
act of bankruptcy passes to the trustee. These sums are simply payments made 
by customers, for admission to the palace, to the person who was carrying on the 
business. There is no difference in principle as regards payments of this kind 
between the Alexandra Palace and a theatre or a cheesemonger’s shop. The sums 
of money received for admission are equivalent to sums paid over the counter for 
the purchase of cheese. The title of the trustee relates back to the act of bank- 
ruptcy; that is, to the filing of the petition for liquidation. 

It is said that the payments were received by the railway company under a 
contract which the trustee affirmed. But the trustee would have had a right to 
the debtor's share of the gross sums received by the company even if he had 
annulled the contract. The only difference made by adopting the contract was, that 
he assented to the division of the gross sum in the proportions laid down by the 
company; he did not adopt the contract in any other sense. That being so, his 
title is quite unaffected by any assent to the contract. It is said that the respon- 
dents are claiming under a mortgage or assignment made by the debtors before 
bankruptcy. The answer is that by no assignment or charge can a bankrupt 
give a good title, as against his trustee, to the profits of his business which will 
arise after the commencement of his bankruptcy. The future profits are not his 
property within the meaning of the Bankruptcy Act. It was a mere accident that 
the business in this case went on after the proceedings had commenced; but, being 
so carried on, it was carried on ex relatione by the trustee for the benefit of the 
debtor’s estate. The case bears no analogy to cases in which the property of the 


bankrupt has been validly charged by him before his bankruptcy. This sum of H | 


money was not the property of the debtors, and they could not validly assign it as 
against the trustee. F 


LINDLEY, L.J.—I am of the same opinion. The argument arises from some 
little confusion of thought, and it seeks to apply the principles of Holroyd v. Mar- 
shall (2), where there was an equitable assignment of after-acquired chattels to an 
assignment like the one in the present case. Nothing appears to turn on the exact 
language of the assignment. It is in terms an assignment of moneys due and to 
become due from the railway company. I think it would in substance be the same 
thing if it were an assignment of moneys due and to become due from the railway com 
pany under the prior arrangement. It is an agreement to assign to Younger & Co n t 
the property of Jones and Barber, but money which would become due to them fat 
the arrangement with the railway company. ‘There was no specific property assien a, 
and the principles of Holroyd v. Marshall (2) do not apply. It was a a pe 

? 


if 
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| for the breach of which an action would lie, and the title of the so-called assignees 
cannot prevail when asserted as to money paid after the title of the trustee accrued 
that is the filing of the liquidation petition. The decision in Brice v. Bannister (1) 
turned on the principle that the right of an equitable assignee of a debt cannot be 
defeated by a voluntary payment in advance by the debtor to the assignor. 


| BOWEN, L.J.—I am of the same opinion. These profits payable in futuro were 
not property of the debtors which they could assign so as to defeat the title of the 
trustee in their liquidation. 


Appeal allowed. 
Solicitors: W. Sturt; C. Sawbridge. 
[Reported by Frank Evans, Esq., Barrister-at-Law.] 


Re SINCLAIR. Ex Parte PAYNE 


[Queen’s Bencu Division (Cave, J.), August 4, 10, 1885 | 
[Reported 15 Q.B.D. 616; 53 L.T. 767; 2 Morr. 255] 


1 Bankruptcy—Property available for distribution—Payment to solicitor to oppose 
petition—Recovery by trustee from solicitor. 

Where money has been paid by a debtor to his solicitor to oppose a bank- 
ruptey petition and the opposition is unsuccessful the trustee in bankruptcy 
cannot recover the money from the solicitor, even though the solicitor had 
knowledge of an act of bankruptcy committed by the debtor. 

Notes. Distinguished: Re Spackman, Ex parte Foley (No. 2), [1886-90] All 
E.R.Rep. 1131. Considered: Ke Pollitt, Ex parte Minor (1892), 67 Tice tae 
Explained: Re Whitlock and Jackson, Ex parte Official Receiver (1893), 63 L.J.Q.B. 
245. Distinguished: Re Charlwood, Ex parte Trustee (1894), 63 L.J.Q.B. 344; Re 
Simonson, Ex parte Ball, [1894] 1 Q.B. 483. Followed: Re Johnson, Ex parte Ellis 
(1914), 111 L.T. 165. Distinguished: Re British Folding Bed Co., Ex parte Trustee 
vy. Woodiwiss & Co., [1948] 2 All E.R. 216 Referred to: Re Beyts and Craig, Ex 
parte Cooper and Irvine (1894), 1 Mans. 56. 

As to relation back of title of trustee, see 2 Hatssury’s Laws (8rd Edn.) 447 
et seq.; and for cases see 5 Dicest (Repl.) 688 et seq. 


ee 


ae 


Case referred to: 
[ (1) Re Chapman, Ex parte Edwards (1884), 18 Q.B.D. 747; 51 L.T. 881; 33 W.R. 


268; 1 Morr. 238, C.A.; 5 Digest (Repl.) 690, 6061. 
Also referred to in argument: 
Coles v. Wright (1811), 4 Taunt. 198; 128 E.R. 305; 5 Digest (Repl.) 688, 6038. 
Re Vanlohe, Ex parte Dewhurst (1871), 7 Ch. App. 185; 41 L.J.Bey. 18; 25 L.T. 
731; 20 W.R. 172, L.JJ.; 5 Digest (Repl.) 789, 6697. 


Application by the trustee of a bankrupt for an order directing the bankrupt’s 
solicitor to refund sums paid to him by the debtor for the purpose of opposing a 
bankruptcy petition. a. 

On Mar. 9 a bankruptcy petition was presented against the debtor Sinclair, on 
the ground that he had departed from his dwelling-house with the intention of 
defeating and delaying his creditors. On Mar. 10 an interim receiver was appointed 
in accordance with an application under s. 10 (1) of the Bankruptey Act, 1888 [see 
now the Bankruptcy Act, 1914, s. 8 (2 Harssury's STATUTES (2nd Vdn.) 836) |. 
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The debtor instructed Mr. Norman, a solicitor, to oppose the petition, and to move 
to rescind the order appointing the official receiver interim receiver, and at the 
request of the solicitor paid to him the sum of £26 for that purpose. The opposi- 
tion having been unsuccessful and the debtor having been adjudicated bankrupt, 
the trustee applied for an order directing the solicitor to refund the money. 


I. C. Willis for the trustee. 

Herbert Reed for the solicitor. 

CAVE, J.—This is an apparently unprecedented application and must be dis- 
missed; if it were granted the necessary consequence would be that the presentation 
of a bankruptcy petition would place a debtor in a most unfortunate position. At 
the very time when he stood in paramount need of legal assistance he would be 
practically debarred from it, if money paid to a solicitor for services rendered could 
be subsequently recovered by the trustee in bankruptey. Nobody could be expected 
to undertake his case under such circumstances. In Re Chapman (1), which has 
been quoted, the circumstances were altogether different. The money was paid on 
account of the petitioning creditor’s debt; here it is paid in order to cover counsel’s 
fees for opposing the proceedings. I cannot hold that, where a solicitor receives 
his instructions to oppose a petition, and does his work honestly, and is paid for it, 
the trustee is entitled to recover the money from the solicitor merely because the 
opposition has not succeeded. It would not be more unreasonable to hold that a 
baker who sells a man a loaf for ready money, knowing the man to have committed 
an act of bankruptcy, could be called upon to refund the money to the trustee in 
bankruptcy. 

Application dismissed with costs. 

Solicitors: F. W. Henry; G. B. Norman. 

| Reported by J. Kh. Vincent, Esq., Barrister-at-Law.] 


R. v. NASH. Re CAREY 


[Court or Apprat (Sir George Jessel, M.R., Lindley and Bowen, L.JJ.), February 
14, 1883] 


[Reported 10 Q.B.D. 454; 52 L.J.Q.B. 442; 48 L.T. 447; 
31 W.R. 420] 


Infant—Custody—Welfare of infant paramount consideration—Illegitimate child 
—Claims by mother and strangers—Right of mother to preference. 
; The eae of an illegitimate child left the child in the care of friends and 
or a while provided some maintenance for it. Seven ears la i 
for the custody of the child to be given to her sister aed Sibu 
were respectable persons in a position superior to that of the friends in whose 
care the child was, but the friends refused to hand the child over to them and 
sought the custody of the child themselves. At the time of the application 
the mother was living with a man to whom she was not married or 
‘Held: the benefit of the child was to be regarded, and where thers were con- 
flicting claims to the custody of an illegitimate child the blood relationshi 
between the child and its mother gave a preference to the mother as against 2 
stranger, and therefore, the mother's application should be granted. : 


Notes. Applied: Re Ullee (1885), 58 L.T. 711. A 


[1891-4] All E.R.Rep. 825. Followed - ag pproved : Barnardo v. McHugh, 


Barnardo, Jones’ Case, [1891] 1 Q.B. 


C 
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4194. Referred to: R. v. Walker (1912), 28 T.L.R. 342; Re Carroll (No. 2), [1930] 


a] 


All E.R.Rep. 192; Re A. 1 4 ; ] 
eae = ee rar ae 2 All E.R. 202; Re C. T. (an infant), 
apie “5 may fe eaamie of the mother of a bastard child, see 3 Hauspury’s 
' seq.; and for cases see 8 Dicgst (Repl.) 432 et seq. 
Cases referred to: 
(1) Re Lloyd (1841), 3 Man. & G. 547; 4 Scott, N.R. 200; 183 E.R. 1259; sub 
| ara staee oad © L.J.C.P. 48; sub nom. Anon., 5 Jur. 1198; 3 Digest 


? > 5 8 ( 1.) 


Also referred to in argument: 


Re White, Ex parte White (1848), 10 L.T.0.S. 331, 349; 12 J.P.Jo. 87; 8 Digest 
(Repl.) 434, 283. 


Appeal from an order of the Divisional Court (Pottocx, B., and Manisry, J.), 
directing a writ of habeas corpus to issue for the delivery up of an illegitimate 
female child, aged seven years, to a Mr. and Mrs. Wright. 

The mother of the child, Rose Carey, originally applied to Norra, J., for a writ of 
habeas corpus for delivery up of her child to her by Mr. and Mrs. Nash in whose 
care the child was. It appeared from the mother’s evidence, in support of her 
application, that the child was born in May, 1876; that the putative father denied 
that she was his child; that shortly after the birth of the child she was put out to 
nurse with Mr. and Mrs. Nash, with whom, except for one short interval, she had 
since remained; and that Mr. and Mrs. Nash were poor people, subsisting partly 
on charity, and partly on what Mr. Nash got from odd jobs as a day labourer. In 
affidavits filed on behalf of Mr. and Mrs. Nash it was alleged that Rose Carey gained 
her living by prostitution; that Mr. and Mrs. Nash were not living upon charity; 
that the child was being well brought up; and that Mr. and Mrs. Nash’s reasons 
for keeping her were their affection for her, and their wish to preserve her from 
an immoral life. Norru, J., refused to order the writ to be issued on the ground 
that Rose Carey was not a proper person to have the custody of the child. 

Rose Carey then applied to a Divisional Court of the Queen’s Bench Division for 
a writ of habeas corpus requiring the child to be brought up and delivered over to 
the custody of Mr. and Mrs. Wright, a brother-in-law and sister of the applicant. 
In a further affidavit, filed by Rose Carey, in support of this application, she stated 
that she was seduced, when living with her parents and under the age of fifteen 
years, by an officer in the army; that her father, who was a gardener, insisted on her 
taking proceedings against the father of the child, and on her refusing to do so 
turned her out of doors; that her mother died two months before the applicant's 
confinement; that, her sister being out at service, Mr. and Mrs. Nash, whom she 
had known since she was six years old, and who lived near her father’s house, were 
the only persons she could think of or turn to to mind the child; that she afterwards 
got a situation as waitress, which she retained until it was proved the work was 
too much for her, and she was laid up for three months in an infirmary; that when 
she came out she was offered the protection of a gentleman, and under such protec- 
tion had ‘‘since lived in a respectable way.” Mr. Wright also made an affidavit 
stating that for the past eleven years he had been a clerk in the employ of the 
Press Association; that he was married to the applicant’s sister, and had one child, 
who was then living; that he was acquainted with the manner of living of Rose 
Carey, and that she was not a prostitute; and that he was quite willing to take 
the guardianship of the child and bring her up with his own child. On this evl- 
dence the Divisional Court directed the writ of habeas corpus to issue for delivery 
of the child to Mr. and Mrs. Wright, and Mr. and Mrs. Nash appealed. 


H. Lacy Fraser for Mr. and Mrs. Nash. 
Herbert Reed for the mother. 
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SIR GEORGE JESSEL, M.R.—If ever a judgment was right, it is the one now 
‘hi : -oung woman was seduced when she was four- 
appealed from. This unfortunate young w - Her father having 
teen years old, and the consequence was that she had a child. er fath 
ited her out of his house, she found herself compelled to put her child out to 
cee with poor people in the neighbourhood whom she intended to pay for their 
trouble, and it appears that she did give them some money which she obtained 
from her seducer. Then she came up to London and got a situation as a waitress. 
After a time her strength failed her, she was obliged to throw up her situation, and 
was unable to pay for the maintenance of the child. In the meantime the child 
was maintained by the poor people in whose custody she remained, and who were 
assisted by the contributions of charitable persons in the neighbourhood. The 
mother had to go into a public infirmary, and when she came out she went into 
the keeping of a gentleman, with whom she is still living—in that sense she is 
living an immoral life.. She now wants to get her child back, and these. poor 
people want to keep it from her—but they have no claim whatever to the child. 
They are mere strangers, and have not a particle of right to its custody, yet they 
contend by their counsel in this court that a natural mother is no relation to her 
child, and has no more right to its custody than a mere stranger. 

The absurdity of their claim cannot be exaggerated. It is true that Mavute, J., 
in Re Lloyd (1), is reported to have asked: ‘‘How does the mother of an illegiti- 
mate child differ from a stranger?’’ I should have thought the answer was: 
‘Because she is its mother.’’ The question was asked during the argument, and 
not when the learned judge was delivering his judgment in the case, and, knowing 
something of him, I think he must have intended the question as a joke. At any 
rate, if he did not mean to make a joke, he could only have been speaking of the 
strict legal right to the guardianship of an illegitimate child. But even at common 
law there were many cases in which the right of the mother to the custody of her 
illegitimate child was recognised, and Lorp MansFIeLp, in Ex parte Knee (2), held 
that she was so entitled unless good cause was shown to the contrary. Her rights 
are also recognised by the poor law, which imposes on her the liability to maintain 
her illegitimate child. But now the courts are courts of equity, as well as of law, 
and the question is not to be decided with reference only to the legal rights which 
were formerly considered in granting writs of habeas corpus, for equity does con- 
sider the natural relationship, not only of the mother of an illegitimate child, but 
of the putative father and the relations on the mother’s side. 

What is to be regarded is the benefit of the child, and that kind of blood rela- 
tionship, though it was not always recognised at law, gives a preference when 
there are conflicting claims to the custody of an illegitimate child. In this case 
the mother says: ‘I do not want you to give the child to me, but to give her to my 
sister, who is a respectable married woman, the wife of a respectable man.’’ The 
sister’s husband is a clerk, and in a position far superior to that of Mr. and Mrs. 
Nash, and he is willing to take charge of the child. I cannot understand why this 
contest has been raised. To me this appears to be the plainest possible case for 
ordering the child to be delivered to blood relations, who will give it every possible 
care and a better education than that which the appellants could give it. In my 
Opinion, no order was ever more rightly made, and this appeal ought to be dismissed, 


LINDLEY, L.J.—I am of the same opinion. In some respects this is a very 
painful case. There is no apparent reason for depriving Nash and his wife of the 
custody of the child, except the superior right of her mother. There is no sugges- 
tion that they have been unkind to or neglectful of it. But they have no more 
right to the custody of the child than any other stranger has, and the affection even 
of a natural mother gives a better right than the regard of a mere stranger. The 
child is now at school, and no doubt the fact of her having been taken up by some 
district visitor is at the bottom of the whole affair. i i 

BOWEN, L.J.—I am of the same opinion. 


I have no doubt that thi 
has been brought with the best of motives in t ; Cie 


he supposed interest of the child; 


I 
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§ but philanthropy sometimes makes mistakes, and this is one of them. It is said 
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that the mother is not entitled to the legal guardianship of the child. But that is 
not the question. The question is whether, as between the mother and a stranger 
the court, in deciding who is to have the custody of an illegitimate child eae 
not to give preference to the mother. It is said that the mother is not eepetabin 
but she asks that her sister may have the custody of the child, and it seems to me 
the scale is turned in favour of her demand, when it appears that the child is to 
be given into the care of respectable people. I have no hesitation in saying that 
the decision of the court below is right in principle and upon the merits. I am 
satisfied that it is the best for the child itself, and that it ought to be aficraad: 


Appeal dismissed. 
Solicitors: A. R. O. Strutfield; Wilkinson & Howlett. 
[Reported by Frank Evans, Esq., Barrister-at-Law. ] 


HAIGH AND OTHERS v. ROYAL MAIL STEAM 
PACKET CO., LTD. 


[Court or Apprat (Sir Baliol Brett, M.R., and Fry, L.J.), July 4, 30, 1883] 


[Reported 52 L.J.Q.B. 641; 49 L.T; 802; 48 J.P. 230; 
5 Asp.M.L.C. 189] 


Fatal Accident—Negligence—Ezxemption from liability—Condition in ticket for 
sea voyage—Deceased deprived of right to sue if he had not been killed—Fatal 
Accidents Act, 1846 (9 € 10 Vict., c. 93), s. 1. 

The ticket of a passenger on the defendants’ ship contained a notice that the 
defendants would not be responsible ‘‘for the maintenance of passengers or 
...for any loss or damage arising from perils of the sea, or from machinery, 
boilers, or steam, or from any act, neglect, or default whatsoever of the pilot, 
master, or mariners.”’ Through the alleged negligence of the defendants’ 
servants the defendants’ ship was sunk after a collision with another vessel at 
sea and the passenger lost his life. In an action brought by the passenger's 
executors under the Fatal Accidents Act, 1846, 

Held: personal injury to a passenger was covered by the condition in the 
ticket, and so, if the passenger had not died, he would not have been entitled 
to maintain an action and recover damages in respect thereof within s. 1 of 
the Fatal Accidents Act, 1846; accordingly, the action failed. 


Notes. Considered: Travers v. Cooper, [1915] 1 K.B. 73. Applied: Fagan v. 
Green and Edwards, Ltd., [1925] All B.R.Rep. 266. Considered : Grein v. Im- 
perial Airways, Ltd., [1936] 2 All E.R. 1258. ° Referred to: Woodgate v. Great 
Western Rail. Co. (1884), 51 L.T. 826; McCartan v. North Eastern Rail. Co. (1885), 
54 L.J.Q.B. 441; Nunan v. Southern Rail. Co., [1923] All E.R.Rep. 21; Beaumont- 


Thomas v. Blue Line, Tas, [1939] 1 All E.R. 174. 
As to negligence causing death in general, see 28 Hanspury’s Laws (8rd Edn.) 34 


et seq.; and for cases see 86 Diarst (Repl.) 206 et seq. For the Fatal Accidents 
Act, 1846, see 17 Hanspury’s Starures (2nd Edn.) 4. As to exclusion of liability 
by carriers for injury to passengers, see 4 Hanspury’s Laws (8rd Edn.) 186-187; 


and for cases see 8 Diarst (Repl.) 111 et seq. 
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ferred to: : 
ai Ticneats vy. Royal Mail Steam Packet Co. (1875), 5 Asp.M.L.C. 190, n.; 


8 Digest (Repl.) 138, 892. 

(2) Martin v. ee Indian Peninsular Rail. Co. (1867), L.R. 3 Exch. 9; 37 

L.J.Ex. 27; 17 L.T. 349; 8 Digest (Repl.) 67, 449. 
Also referred to in argument: : 

Smith v. Brown (1871), L.R. 6 Q.B. 729; 40 L.J.Q.B. 214; 24 L.T. 808; 36 J.P. 
264; 19 W.R. 1165; 1 Asp.M.L.C. 56; 1 Digest (Repl.) 169, 555. a 

The Franconia (1877), 2 P.D. 163; 46 L.J.P. 83; 36 L.T. 640; 3 Asp.M.L.C. 435; 
25 W.R. 796, C.A.; 1 Digest (Repl.) 169, 556. 

Griffiths v. Earl of Dudley (1882), post p. 450; 9 Q.B.D. 857; 51 L.J.Q.B. 543; 
47 L.T. 10; 46 J.P. 711; 80 W.R. 797, D.C.; 36 Digest (Repl.) 217, 1143. 

Read v. Great Eastern Rail. Co. (1868), L.R. 3 Q.B. 555; 9 B. & 8S. 714; 37 
L.J.Q.B. 278; 18 L.T. 822; 33 J.P. 199; 16 W.R. 1040; 36 Digest (Repl.) 
216, 1142. 


Appeal by the plaintiffs from a decision of the Divisional Court (Cave and Day, 
JJ.), reported 48 L.T. 267, in an action brought by the plaintiffs, executors: of the 
will of Charles Schwind, deceased, for the benefit of and on behalf of his wife and 
children, for damages caused by the alleged negligence of the defendants’ servants 
on board the defendants’ steamship Douro, which had resulted in the deceased 
losing his life when the ship sank after a collision at sea. 

The defendants, among other defences, alleged that the contract of carriage 
between themselves and the said Charles Schwind exempted them from liability 
for the alleged negligence, and relied on the following clause which was contained 
in the ticket given by them to Charles Schwind when he paid his passage money: 


“The company will not be responsible for the maintenance of passengers, 
or for their loss of time, or any consequence resulting therefrom, during any 
detention consequent upon the occurrence of any cause to prevent the vessels 
from meeting at the appointed places, nor for any delay arising out of accidents, 
nor for any loss or damage arising from perils of the sea, or from machinery, 
boilers, or steam, or from any act, neglect, or default whatsoever of the pilot, 
master, or mariners, etc.’’ 


By the Fatal Accidents Act, 1846, s. 1: 


‘“Whensoever the death of a person shall be caused by the wrongful act, 
neglect, or default, and the act, neglect, or default is such as would (if death 
had not ensued) have entitled the party injured to maintain an action and 
recover damages in respect thereof, then, and in every such case, the person 
who would have been liable if death had not ensued shall be liable to an action 
for damages, notwithstanding the death of the person injured.”’ 


A. T. Lawrence (Cohen, Q.C., with him) for the plaintiffs. 
Charles Russell, Q.C., and Phillimore for the defendants. 


Cur. adv. vult. 


July 30, 1883. SIR BALIOL BRETT, M.R. 
the court.—The question to be determined in ¢ 
of Schwind can maintain an action against the 
Act (the Fatal Accidents Act, 1846) on behalf 
deceased; and they certainly can, 
the mere law of negligence. 

The defendants rely upon a cont 
deceased, by virtue of which 
death, he would not hav 


» read the following judgment of 
his case is whether the executors 
defendants under Lord Campbell’s 
of the widow and children of the 
unless they are prevented by something beyond 


ract entered into between themselves and the 
, if the accident had happened without causing his 
e been entitled to recover against them. For the plaintiffs 
epresentatives of the deceased could recover on behalf of the 


widow and children, although if he had survived he might not have been entitled 
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AS to recover. I am of opinion that this contention is inconsistent with the obvious 
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epaaebeian of Lord Campbell's Act, and that it is clear, under the statute, that 
“uate a se hd only where the deceased himself could have recovered 

The question, therefore, is whether the contract between the defendants and the 
deceased would have prevented him from maintaining an action against them for 
personal injury caused to him by the negligence of their servants. That question 
depends upon the construction of the passenger’s ticket, which formed the contract 
relied upon by the defendants. The ticket was given to the defendant as a receipt 
for the passage money paid by him for the carriage of himself and his luggage, and 
applied both to the person and the luggage of the passenger. With poeal to the 
luggage, this stipulation contained in the ticket, was that the defendants would 
not be responsible ‘‘for any loss, damage, or detention of luggage under any circum- 
stances.’’ In Thompson v. Royal Mail Packet Co. (1) the Court of Exchequer 


(Ketty, C.B., Bramwe.t and Cieassy, BB.) construed a stipulation which was in 


very similar terms to that contained in the ticket in the present case. The words 
there were, 


“the company will not be responsible for any loss or damage to luggage in 
any circumstances,” 


and the court held that the words ‘‘in any circumstances”’ applied to loss or damage 
to luggage occasioned by negligence. It had been previously decided (see Martin 
y. Great Indian Peninsular Rail. Co. (2)) that a stipulation that the company would 
not be responsible for any loss or detention of goods did not include loss occasioned 
by negligence. After that decision, the words ‘under any circumstances’’ were 
inserted in the contract, in addition to the words which had been held insufficient 
to cover a loss occasioned by negligence. I agree with the decision of the Court 
of Exchequer in Thompson v. Royal Mail Steam Packet Co. (1), and I think these 
words must have been intended to carry the case further, and that they would be 
sufficient to include loss or damage to luggage occasioned by negligence. 

If that is so, the ticket in the present case would cover the case of loss or damage 
to luggage. The ticket, however, is also a passenger ticket, and contains the stipu- 
lation against responsibility with regard to passengers on which the defendants 
rely. I confess this seems to me to be a somewhat odd stipulation for I cannot 
understand how there can be any loss or damage to a passenger, as such, exclusive 
of loss or damage to his property, for which the shipowner could be liable if it were 
caused by perils of the sea. Again, by reason of the words ‘‘from machinery, 
boilers, or steam,’’ if damage were caused by the accidental explosion of a boiler, 
or from some accident not occasioned by negligence, the shipowners would not be 
liable. Therefore, if we exclude the words which are inapplicable to the present 
case, the stipulation as to passengers will read as follows: ‘‘The company will 
not be responsible for any loss or damage arising from any act, neglect, or default 
whatsoever of the pilot, master, or mariners.’’ It has been suggested on the part 
of the plaintiffs that the word ‘‘damage’’ cannot be correctly applied to personal 
injury, and certainly it is not a very usual expression to say that a man is damaged ; 
it seems more natural to say that he is hurt. Personal injury cannot be included 
under the word ‘‘loss’’; but, although ‘‘injury’’ would have been a more apt word, 
I think there can be no doubt that ‘“‘damage’’ may include personal injury. Here 
the sentence in which the word occurs appears to be solely applicable to passengers 
personally, and we are unable to come to the conclusion that personal injury is 
not covered by the words of the stipulation; and we think that personal injury to a 
passenger, caused by the negligence of the pilot, master, or mariners, 18 an Injury 
frorm which the defendants have relieved themselves by the contract contained in 
the ticket. Mare 

After careful consideration of the case, and after considerable hesitation, we have 
core to the conclusion that we cannot differ from the decision of the Divisional 
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the passenger had not been killed, but only injured, A 
r the injury. If this is so, it follows that his executors 
We are, therefore, of opinion that 


Court, and we think that if 
he could not have recovered fo 
cannot recover under Lord Campbell’s Act. 


this appeal ought to be dismissed. . 
i : Appeal dismissed. 


Solicitors: C. W. Dommett for Slater & Turnbull, Manchester; Wilson, Bristows B 
& Carpmael. 
[Reported by P. B. Hurcuus, Esq., Barrister-at-Law.] 





SHUBROOK AND ANOTHER v. TUFNELL 
[Quren’s Bencu Drviston (Manisty and Watkin Williams, JJ.), May 23, 1882]. D 
[Reported 46 L.T. 886; 46 J.P. 694] 


Easement—Implied grant—Easement of necessity—Reservation implied from 
nature of transaction. 
Where an easement is an easement of necessity, there is no need of an 





express reservation of such easement in a conveyance of the property to be 0 


affected by the easement. Reservation is a matter of legal presumption, to 
be implied from the nature of the transaction between the grantor and grantee. 


Notes. As to the creation of easements by implication of law, see 12 Hats- 
Bury's Laws (3rd Edn.) 538-9; and for cases see 19 Dicestr (Repl.) 40 et seq. 


Case referred to: Ky 


(1) Wheeldon v. Burrows (1879), 12 Ch.D. 81; 48 L.J.Ch. 853; 41 L.T. 827; 28 
W.R. 196, C.A.; 19 Digest (Repl.) 48, 269. 
Also referred to in argument : 
Palmer v. Fletcher (1663), 1 Lev. 122; 1 Keb. 553, 625; 1 Sid. 167; 83 E.R. 329; 
19 Digest (Repl.) 54, 293. 


. G 
Compton v. Richards (1814), 1 Price, 27; 145 E.R. 1820; 19 Digest (Repl.) 54, , 
294. 


Swansborough v. Coventry (1832), 9 Bing. 805; 2 Moo. & S. 802; 2 L.J.C.P. 11; 
131 E.R. 629; 19 Digest (Repl.) 54, 295. 


North-Eastern Rail. Co. v. Elliot (1860), 1 John. & H. 145; 29 L.J.Ch. 808; 6 


Jur.N.S. 817; 8 W.R. 603; affirmed sub nom. North-Eastern Rail. Co. v. H- 


Elliott, 2 De G.F. & J. 423; 80 L.J.Ch. 160; 7 Jur.N.S. 6; 9 W-R.:178; Ene 
on appeal sub nom. Elliot v. North-Eastern Rail. Co. (1863), 10 H.L.Cas. 
333; 2 New Rep. 87; 32 L.J.Ch. 402; 8 L.T. 337; 27 J.P. 564; 9 Jur.N.S. 
555; 11 W.R. 604; 11 E.R. 1055, H.L.; 19 Digest (Repl.) 179, 1202. 
>a Taylor (1880), 16 Ch.D. 855; 50 L.J.Ch. 178; 19 Digest (Repl.) 55, 
Caledonian Rail. Co. v. Sprot (1856), 27 L.T.0.S. 264; 2 Jur.N.S. 628; 4 W.R. 
, ay 2 Macq. 449, H.L.; 19 Digest (Repl.) 49, 272. 
ooth v. Alcock (1878), 8 Ch. App. 663; 42 L.J.Ch. 557: 29 L.T. 28 
, ’ : J .Ch. ; ihe 2023/6750. be 
: 709 a W.R. 748, L.JJ.; 19 Digest (Repl.) 23, 95. 
yer v. Carter (1857), 1 H. & N. 916; 26 L.J.Bx. 258: 28 L.T.0.8. 37 
2 : J .Ex. : -.. OD. 87159072 
247; 5 W.R. 871; 156 E.R. 1472; 19 Digest (Repl.) 48, 228. 
Wi aid v. Kelson (1871), 6 Ch. App. 166; 40 L.J.Ch. 126; 24 L.T. 209: 35 J.P 
422; 19 W.R. 338, L.JJ.; 19 Digest (Repl.) 48, 265. 7) 
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4 Dodd v. Burchell (1862), 1H. & C. 113; L.J.Ex. 364; 8 Jur.N.S. 1180; 158 E.R. 
822;.19 Digest (Repl.) 100, 595. 

Suffield v. Brown (1864), 4 De G.J. & Sm. 185; 8 New Rep. 340; 33 L.J.Ch. 
249; 9 L.T. 627; 10 Jur.N.S. 111; 12 W.R. 856; 46 E.R. 888, L.C.; 19 Digest 
(Repl.) 45, 238. ~ 

Dalton v. Angus (1881), ante p. 1; 6 App. Cas. 740; 46 J.P. 182; 30 W.R. 191; 

; sub nom. Public Works Comrs. v. Angus ¢ Co., Dalton v. Angus & Co., 

50 L.J.Q.B. 689; 44 L.T. 844, H.L.; 19 Digest (Repl.) 6, 4. 
Brett v. Clowser (1880), 5 C.P.D. 376; 19 Digest (Repl.) 82, 159. 


Case Stated by the arbitrator with the consent of both parties and in pursuance 
of an order made at the hearing of the action in which the plaintiffs sought to 
recover damages for injuries to two houses which they owned and alleged to 
have been damaged by the defendant’s making a drain through land of his adjoin- 
ing the plaintiffs’ two houses. 

- The defendant was the owner in fee of certain land called ‘‘Tufnell Park Estate,’’ 
which he divided into plots for building purposes. On Mar. 22, 1878, the defendant 
demised to one Clarkson, for a term of ninety-nine years, two plots of the said 
land with the dwelling-houses thereon erected. The said plots were numbered 
and known as 164 and 166, Tufnell Park Road. A third plot included in the said 
lease was afterwards converted into a private road, and adjoined the said two plots 
of land. The said road was a portion of the Tufnell Park Estate. On May 31, 
1878, Clarkson demised to L. G. Shubrook (whose executors the plaintiffs were), 
for a term of ninety-nine years, the two plots of land, No. 164 and No. 166, with 
' the dwelling-houses thereon erected. The private road was not included in the 
last-mentioned demise, but on May 12, 1879, it was leased by Clarkson to one 
South, for a term of ninety-nine years. This private road ran alongside of and 
actually adjoined the side main wall of the house No. 164. In October, 1878, the 
defendant, at the alleged request of the lessee of the private road, made a drain 
through it to the main sewer in the Tufnell Park Road. The two houses, Nos. 164 
and 166, sustained considerable structural damage, and the plaintiffs attributed it 
to the drain, and to subsidence (caused by the construction thereof) of the adjoin- 
ing ground upon which the two houses were built, and they complained that the 
drain deprived the houses of their support from the road to which they contended 
they were entitled. It was contended on the part of the defendant that the plaintiff 
had no cause of action, as he had not shown any right of support. 

+ The question for the opinion of the court was whether, upon the facts stated (and 
on the assumption that the damage was in fact attributable to the drain works), 
there was any cause of action by reason of an infringement of a legal right of 
support in the plaintiffs. 


_ 


J. C. Lawrence, Q.C. (Sills with him), for the plaintiffs. 
H. Matthews, Q.C. (Fellowes and Rh. A. McCall with him), for the defendant. 


MANISTY, J.—Though this Case is so stated that we have had a good deal of 
difficulty in getting at the facts, yet as they appear to stand they are within a 
gmall compass. There are but very few material dates. In February, 1878, 
Clarkson, being the equitable owner of all this property, viz., the plots marked in 
the Case 164 and 166, and that called “The Road,’’ being in fact the owner of 
the entirety, entered into the contract with Morgan to let the plot called ‘‘The 
Road’’ for a term of ninety years, commencing from Lady Day, 1877. There 
must have been some such binding arrangement as this, which it is unnecessary 
to state, because that which was done later on in October, 1878, was said to 
be done ‘‘at the request of the lessee of the private road. __ That is, sto eae 
made a demise of the premises which could have been specifically enforced. it 
in February, 1878, this property was partly in possession of Clarkson, and partly 
in that of Morgan and of those claiming under him. At this time there was no 
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lease of the houses 164 and ag has gra heer of these houses from Clarkson 
‘ntiffs’ prede in t on Ma ’ . 
ae Sta hg toa eae sctaialeen which has caused the alleged damage. 

Ja aanveneeabtil laintiffs is that, Clarkson, having severed the 
sa pe aaa ; ee i: i Meee naiher Morgan nor those claiming 
eourety : cana ats ae this aa eile road as structurally to injure the 
ean, ed 166. The defendant, on the contrary, says that, inipagal are we 
the making of the contract of February, 1878, Morgan or those claiming under re 
could, as against Clarkson, have so used this road, on the principle that a el: o 
cannot derogate from his own grant. These two houses did suffer struc ir 
damage. Had then Morgan and those claiming under him, even if lessees, the 
right ‘60 to use their property as to do structural injury to houses belonging to 
Clarkson which he has since parted with to the plaintiffs? 

I agree with most of the principles advanced by the defendant, and hold it to 
be now settled that there is no implied reservation of easements, when the owner 
of an entirety parts with a portion of his property, except such as are known. as 
quasi easements or ways of necessity for the benefit of that part not granted: 
Wheeldon v. Burrows (1). So, on the other hand, as regards grants, what are the 
mutual rights of grantor and grantee? What are the rights of the grantee under 
this particular contract? Was he entitled to do what he liked with his property, 
even to the extent of letting down the structures belonging to his grantor? I think 
the expression ‘‘easement of necessity’’ quite right and apt, and that the plaintiffs 
here had an ‘‘easement of necessity,’’ for these houses were bound to be injured 
and let down by the action of the defendant. For such there was no need of an 
express reservation of such a right. There are no doubt instances in which such 
express reservation is necessary, as where an owner of land conveys the minerals 
under the surface, retaining in himself the ownership of the surface. Unless the 
owner of the surface has by the instrument contracted himself out of his right, by 
allowing the owner of the minerals to win and take them in every possible way, 
even to the letting down of the surface, he has the right of subjacent support. 
The reservation of such rights as easements of necessity is a matter of legal pre- 
sumption, and is implied from the nature of the transaction between the parties. 
This disposes of the case, and judgment must be for the plaintiffs. 


WATKIN WILLIAMS, J.—I am of the same opinion, and think the plaintiffs 
are entitled to judgment. The facts are very short and simple. In February, 1878, 
this land was divided into three plots, viz., 164, 166, and 1644, otherwise known as 
the road plot. On May 81, 1878, Clarkson conveyed the plot 164, with the house 
on it, nearly finished, to the plaintiffs’ predecessor in title. In October, 1878, the 
defendant, acting on the request of one South, who claimed through Clarkson, so 
excavated a drain through the road plot, which had been made a private road, to a 
cricket field, as to cause a crack in and do serious structural damage to house 
No. 164. The plaintiffs claimed damages for such injury, and based their claim 
on the conveyance of May 31, 1878, for by it they alleged that they had acquired 
a right by implication to the support of the house on plot 164 from the adjoining 
plot 1644. To that the defendant replied in the negative, on the ground that before 
the conveyance of May 81, 1878, viz., in February, 1878, Clarkson had already 
parted, not with the legal, but equitable estate in plot 1644 by an arrangement 
with one Morgan, which was subsequently completed by a conveyance fe one 
South in May, 1879. The defendant alleged that the rights of the parties in 
October, 1878, were governed as though the then existing agreement had been the 
actual conveyance between them, and that there had not been in such 
a sufficient reservation by Clarkson of the right of su 
erected on plot 164. Supposing ther 
would Clarkson have reserved by 
which in May, 1878, was conve: 
reserved by implication of law 


conveyance 
pport for the house already 
e had been a valid conveyance of the two plots, 
implication the right of support for the house 
yed by him? It is clear that such a right was 

by the transaction in February, 1878, which 
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amounted to an equitable lease of the private road to Morgan. This case comes 
within the exceptions stated by Tursicer, L.J., in Wheeldon v. Burrows (1), as 
being of the nature of a quasi easement, or easement of necessity. Counsel would 
be driven by his contention to say, that if the owner of a house let it out in stories 
to different occupants, the occupants of the lower stories would not be bound to 
keep their floors in order, so as to afford proper support to those above them. Here 
the right of support was a necessary incident to the enjoyment of the property 
and the reservation of it was implied in the act of severance. On these grounds 
hr my judgment in favour of the plaintiffs, and think they have a good cause 
of action. 


Case remitted. 
Solicitors: Fred. Taylor; Torr, Janeways, Gribble & Oddie. 
[Reported by W. P. Everstey, Esq., Barrister-at-Law.] 





HYMAN v. NYE 


(QuEEN’s Bencu Division: (Lindley and Mathew, JJ.), March 31, April 4, 1881} 
[Reported 6 Q.B.D. 685; 44 L.T. 919; 45 J.P. 554] 


Carriage of Passengers—Safety of passengers—Hire of carriage—Duty of care— 
“To supply carriage as fit for purpose for which it is hired as care and skill 
can render it.”’ 

The plaintiff hired from the defendant, a jobmaster, a carriage, horses, and 
a driver for a journey. While on the journey a bolt in the under part of the 
carriage broke causing the horses to become frightened and to overturn the 
carriage, whereby the plaintiff was injured. It was proved that neither the 
driver nor the horses had been at fault. The carriage had been properly built 
by a reputable firm and had been repaired some fifteen months before by a 
competent repairer. The defendant had no reason to suspect that the bolt was 
defective, and the defect could not have been discovered by ordinary inspection. 
The defendant did not produce the bolt and prove the exact nature of the 
defect. In an action by the plaintiff for negligence the judge directed the jury 
that the onus was on the plaintiff to prove negligence, and that if, in their 
opinion, the defendant did not know of the defective bolt and had taken all 
reasonable care to provide a fit and proper carriage, they should find for him. 
The jury brought in a verdict for the defendant. On appeal, 

Held: although a person who hired out carriages was not an insurer against 
all defects he was an insurer against all defects which care and skill could 
guard against; his duty was to supply a carriage as fit for the purpose for which 
it was hired as care and skill could render it, and if, while the carriage was 
being properly used for such purpose, it broke down, it became incumbent on 
him to show that the breakdown was not preventible by any care and skill; and, 
therefore, the judge’s direction was wrong and a new trial would be ordered. 

Per Maruew, J.: The question which the jury ought to have been asked was 
whether the carriage was in fact reasonably safe when it was hired by the 


plaintiff. 
Notes. Distinguished: Robertson v. Amazon Tug and Lighterage Co. (1881), 
7 Q.B.D. 598. Followed: Vogan v. Oulton (1898), 79 L.T. 884. Considered : 
Maclenan v. Segar, 1917] 2 K.B. 825; Yeoman Credit, Ltd. v. Apps, [1961] 2 
All E.R. 281. Referred to: Wing v. London General Omnibus Co., [ 1908-10} All 
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E.R.Rep. 496; Lilly v. Tilling and L.C.C. (1912), 57 Sol. Jo. wep peg 4 
Bristol Tramways and Carriage Co., [1911-13] All E.R.Rep. 747; ak 
Marsh, [1920] All E.R.Rep. 681; Aslan v. Imperial pga ade [ : " 1a 
E.R.Rep. 567; Ba Dean, [1949] 1 K.B. 188; White v. John Warrie ah 
958] 2 All E.R. 1021. 
2 eas aa of care owed by carriers in general, see 4 Haxspury’s Laws (8rd 
Edn.) 174 et seq. and for cases see 8 DicEst (Repl.) 75 et seq. 
Cases referred to: 
(1) Christie v. Griggs (1809), 2 Camp. 79, N.P.; 8 Digest (Repl.) 79, 531. 
(2) Bremner v. Williams (1824), 1C. & P. 414, N.P.; 8 Digest (Repl.) 80, 534. 
(3) Sharp v. Grey (1833), 9 Bing. 457; 2 Moo. & S. 620; 2 L.J.C.P. 45; 1381 E.R. 
684; 8 Digest (Repl.) 80, 535. ee 
(4) Readhead v. Midland Rail. Co. (1867), L.R. 2 Q.B. 412; 8 B. & 8. 371; 
36 L.J.Q.B. 181; 15 W.R. 831; 16 L.T. 485; affirmed (1869), L.R. 4 Q.B. 
379; 88 L.J.Q.B. 169; 17 W.R. 737; sub nom. Redhead v. Midland Rail. Co., 
9B. & S. 519; 20 L.T. 628, Ex. Ch.; 8 Digest (Repl.) 75, 496. 
(5) Francis vy. Cockrell (1870), L.R. 5 Q.B. 184; 39 L.J.Q.B. 113; 22 L.T. 208; 
affirmed, L.R. 5 Q.B. 501; 10 B. & S. 950; 39 L.J.Q.B. 291; 23 L.T. 466; 
18 W.R. 1205, Ex. Ch.; 34 Digest (Repl.) 208, 1460. 
(6) Fowler v. Lock (1872), L.R. 7 C.P. 272; 41 L.J.C.P. 99; 26 L.T. 476; 20 
W.R. 672; on appeal (1874), L.R. 9 C.P. 751 n., Ex. Ch.; 3 Digest (Repl.) 
95, 237. 
(7) Searle v. Laverick (1874), L.R. 9 Q.B. 122; 48 L.J.Q.B. 48; 30 L.T. 89; 
38 J.P. 278; 22 W.R. 367; 3 Digest (Repl.) 77, 152. 
(8) Kopitoff v. Wilson (1876), 1 Q.B.D. 377; 45 L.J.Q.B. 436; 34 L.T. 677; 24 
W.R. 706; 3 Asp.M.L.C. 163; 41 Digest 473, 3045. 
(9) Randall v. Newson (1877), 2 Q.B.D. 102; 46 L.J.Q.B. 259; 36 L.T. 164; 25 
W.R. 313, C.A.; 39 Digest 440, 694. 
(10) Brown v. Boorman (1844), 11 Cl. & Fin. 1; 8 E.R. 1008, H.L.; 86 Digest 
(Repl.) 20, 80. 
(11) Steel v. State Line Steamship Co. (1877), 3 App. Cas. 72; 37 L.T. 383; 
8 Asp.M.L.C. 516, H.L.; 41 Digest 428, 2693. 


Appeal from a decision of Hawxtns, J., and a jury in am action brought by the 
plaintiff and his wife to recover damages for personal injuries caused by the negli- 
gence of the defendant in which a verdict had been entered for the defendant. 
A rule nisi for a new trial was obtained on the grounds that the verdict was against 
the weight of the evidence and that the learned judge misdirected the jury. 


Petheram, Q.C. (Sir John Holker, Q.C., with him), for the defendant. 
Houghton (Sir H. Giffard, Q.C., and Willis, Q.C., with him) for the plaintiff. 


Cur. adv. vult. 
April 4, 1881. The following judgments were read. 


LINDLEY, J.—The defendant in this case was a jobmaster at Brighton, letting 
out carriages and horses for hire. The plaintiff hired from him a landau and a 
pair of horses, and a driver, for a drive from Brighton to Shoreham and back. 
After having driven some way, and while the carriage was going down hill and 
Slowly over a newly-mended part of the road, a bolt in the under part of the 
carriage broke. The splinter-bar became displaced, the horses started off, the 
carriage was upset, the plaintiff was thrown out and injured, and he brought this 
action for compensation. It was proved at the trial that no fault could be 
imputed to the horses nor to the driver, and although the plaintiff was charged 
with having caused the accident by pulling the reins, the jury found in the laintiff’ 
favour on this point, and nothing now turns upon it. It further ubeanetines the 
carriage had been built by a good builder some eight or nine years before the 
accident, had been repaired by a competent person about fifteen months befor its 
that the defendant had no reason to Suppose that there was any defect ieee 
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\ earriage or any of its bolts; and that the defect, if any, in the bolt which broke 


~- 


ba” | 


AM 


could not have been discovered by any ordinary inspection. The bolt itself was 
not produced at the trial, and the nature of the defect, if any, in it when the 
carriage started was not proved. The learned judge at the trial told the jury in 
substance that the plaintiff was bound to prove that the injury which he had sus- 
tained was caused by the negligence of the defendant; and if in their opinion the 
defendant took all reasonable care to provide a fit and proper carriage, their verdict 
ought to be for him. Being thus directed, the jury found a verdict for the defen- 
dant, and in particular they found that the carriage was reasonably fit for the 
purpose for which it was hired, and that the defect in the bolt could not have been 
discovered by the defendant by ordinary care and attention. 

The plaintiff complains of this direction and of the verdict founded upon it, and 
we have to consider whether the direction was correct. The substance of the 
complaint against the direction to the jury is that it was too favourable to the 
defendant, inasmuch as the judge did not sufficiently explain the degree of care 


‘which the defendant was bound to take, and the jury were led to believe that the 


defendant was not liable for defects of which he knew nothing, and which were not 
discoverable by him by ordinary care and attention. The plaintiff also contends 
that the breaking of the bolt under no unusual strain rendered it encumbent on the 
defendant to show that the carriage when sent out was fit for its journey, and 
that the verdict on this point was against the weight of evidence, especially as 
the broken bolt was not produced. 

The questions thus raised are of considerable difficulty and importance, and have 
rendered it necessary to examine a great number of authorities. The most impor- 
tant are the following: Christie v. Griggs (1); Bremner v. Williams (2); Sharp v. 
Grey (3); Readhead v. Midland Rail. Co. (4); Francis v. Cockrell (5); Fowler v. 
Lock (6); Searle v. Laverick (7); Kopitoff v. Wilson (8); Randall v. Newson (9); 
Story on Barents (ss. 498, 592). A careful study of these authorities leads me 
to the conclusion that the learned judge at the trial put the duty of the defendant 
too low. A person who lets out carriages is not, in my opinion, responsible for all 
defects, discoverable or not; he is not an insurer against all defects, nor is he bound 
to take more care than coach proprietors or railway companies who provide carriages 
for the public to travel in; but, in my opinion, he is bound to take as much care 
as they, and although not an insurer against all defects, he is an insurer against 
all defects which care and skill can guard against. His duty appears to me to be 
to supply a carriage as fit for the purpose for which it is hired as care and skill 
ean render it; and if while the carriage is being properly used for such purpose it 
breaks down, it becomes encumbent on the person who has let it out to show that 
the breakdown was in the proper sense of the word an accident not preventible 
by any care or skill. If he can prove this, as the defendant did in Christie v. 
Griggs (1), and as the railway company did in Readhead v. Midland Rail. Co. (4), 
he will not be liable, but no proof short of this will exonerate him. Nor does it 
appear to me to be at all unreasonable to exact such vigilance from a person who 
makes it his business to let out carriages for hire. As between him and the hirer 
the risk of defects in the carriage, so far as care and skill can avoid them, ought 
to be thrown on the owner of the carriage. The hirer trusts him to supply a fit 
and proper carriage; the lender has it in his power not only to see that it is in a 
proper state, and to keep it so, and thus protect himself from risk, but also to 
charge his customers enough to cover his expenses. 

Such being, in my opinion, the law applicable to the case, it follows that the 
direction given to the jury did not go far enough, and that it was not sufficient in 
order to exonerate the defendant from liability for him to prove that he did not 
know of any defect in the bolt; had no reason to suppose it was weak, and could 
not see that it was by an ordinary inspection of the carriage. It further follows, in 
my opinion, the evidence was not such as to warrant the finding that the carriage 
was in a fit and proper state when it left the defendant's yard. In many of the 
cases bearing on this subject the expression ‘reasonably fit and proper’’ is used. 
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This is a little ambiguous and requires asa th 2 di an eee es 
carriage to be reasonably fit and proper mus ieRiotee 
skill can make it for use in a reasonable and proper manner, 1.€., a8 a ee 
as care and skill can make it to carry & reasonable number of people, ae ucting 
themselves in a reasonable manner, and going at a reasonable pace on the journey 
for which the carriage was hired; or (if no journey was specified) along ioe or over 
ground reasonably fit for carriages. A carriage not fit and proper intk s ee 
would not be reasonably fit and proper, and vice versa. The expression reasona y 
fit’’ denotes something short of absolutely fit; but in a case of this description the 
‘forence between the two expressions is not great. ars 

sa stig objected on the a of the defendant that the plaintiff had in his state- 
ment of claim based his case on negligence on the part of the defendant, and not 
on any breach of warranty, express or implied, and consequently that the plaintiff 
could not recover in this action, at least, without amending. But the absence of 
such care as a person is by law bound to take is negligence ; and whether the 
plaintiff sues the defendant in tort for negligence in not having supplied such a fit 
and proper carriage as he ought to have supplied, or whether the plaintiff sues him 
in contract for the breach of an implied warranty that the carriage was as fit and 
proper as it ought to have been, appears to me wholly immaterial. Upon this 
point I adopt the opinion of Marri, B., in Francis v. Cockrell (5), which is based 
upon and warranted by Brown v. Boorman (10). The plaintiff's pleadings would 
have been free from all objection if he had stated in his statement of claim that he 
hired the carriage of the defendant, and not merely that the plaintiff was lawfully 
in the carriage. But the defendant knew under what circumstances the plaintiff 
was lawfully in it, and there was no surprise or miscarriage of justice occasioned 
by the omission of the statement of the fact of hiring. It appears to me, therefore, 
that the plaintiff ought not to be precluded from recovering in this action as the 
pleadings stand, if the facts come out in his favour. For the above reasons I am 
of opinion that there should be a new trial, and that the costs of the first trial 
and of this rule should abide the event. 


MATHEW, J.—The learned judge appears to have considered that the plaintiff 
by his pleadings had undertaken to prove negligence, and to have told the jury that 
if they thought reasonable care and precaution had been taken by the defendant 
to ascertain that the carriage was safe, they might find that it was safe. In other 
words, the question whether the carriage was safe was treated as if it were the 
same with the question whether the defendant might have reasonably believed 
it to be safe. It appears to me that the question which the jury ought to have 
been asked was whether the carriage was in fact reasonably safe when it was hired 
by the plaintiff. 

The cases referred to by my brother Linptry seem to show that there is no 
distinction in this respect between contracts for sale and for the hire of an article 
for a specific purpose, where trust is reposed in the person who, in the ordinary 
course of business, sells or lets to hire. The purpose and use, the time for which 
the article is intended to be used, seems to me the essential part of the contract. 
The warranty of seaworthiness in the case of a ship has been traced in many recent 
cases to its source in the ordinary contract for hiring an article for a specific purpose 
and the obligation to provide a roadworthy carriage is not as onerous as the 
obligation to provide a seaworthy ship, which, in the absence of express terms, is 
implied in any contract of affreightment: Steel v. State Line Steamship Co. (11) 
Here the defendant let the carriage for the purpose of carrying the plaintiff satelge 
The plaintiff trusted him to select the carriage, horses, and driver, and there poe 
to me nothing unreasonable in charging the defendant with a duty which it was 
certainly in his power to fulfil, and which from his business he would be resumed 
to bp ae orahe to take the proper steps to perform strictly. - a 
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it to be the duty of a judge in cases of this description to permit such amendments 
as will permit the real questions in dispute between the litigants to be determined. 
It is only a question of terms. Here neither party insisted upon a strict construc- 
tion of the pleadings. The learned judge would probably not have refused an 
adjournment if the defendant had made out that he was not in a position to meet 
the case made by the plaintiff at the trial. The defendant could hardly have made 
any such assertion with reason. The defendant knew that the plaintiff did not 
know how the accident had been brought about. It was from the defendant's 
witness, who was called to show that there was no defect in the construction of the 
carriage, that important evidence was obtained as to the broken bolt. The defendant 
could not reasonably complain that this evidence was any surprise to him. I will 
only add that I do not think the defect in question could be regarded as a latent 
defect, if the obligation of the hirer be restricted to defects which are not latent— 
a point which it is unnecessary at present to discuss. 


Rule absolute. 
Solicitors: A. G. Ditton; Warry, Robins & Burges. 
[Reported by W. P. Everstuy, Esq., Barrister-at-Law. | 





HICKS v. FAULKNER 


(QueEN’s Bencuw Division (Huddleston, B., and Hawkins, J.), November 1, 
December 9, 1881] 


[Court or Appreat (Lord Coleridge, C.J., Brett and Holker, L.JJ.), March 8, 
1882 ] 


[Reported 8 Q.B.D. 167; 51 L.J.Q.B. 268; 46 L.T. 127; 
46 J.P. 420; 30 W.R. 545] 


Malicious Prosecution—Defence—Honest belief that offence had been com- 
mitted. A 
Tn an action for malicious prosecution, in the course of his summing-up to the 
jury, the trial judge directed them that if they thought that the defendant, 
acting upon an honest impression, the upshot of a fallacious memory, honestly 
believed that the plaintiff had committed perjury, then no jury would be justi- 
fied in saying that the defendant had maliciously and without reasonable or 
probable cause prosecuted the plaintiff, as the best probable and reasonable 
cause would be that he honestly believed in the plaintiff's guilt. ; 
Held: if the defendant honestly believed that the plaintiff had committed 
perjury this would negative any malice on his part, and, therefore, the direction 


was correct. 


Jonsi d: Herniman v. Smith, [19388] 1 All Eee Hisge las Tempest v. 
ees oes} 1 Al ee 1. Referred to: oe Hill Consolidated Gold oe 
Co. v. Eyre (1883), 11 Q.B.D. 674; Tims v. John Lewis & Co., [1951] 2 ead ti : 
Leibo v. D. Buckman, Ltd., [1952] 2 All E.R. 1057; Abbott v. Refuge pean? 
Co., Ltd., [1961] 3 All E.R, 1074; Glinski v. McIver, [1962] I All sleed ie ‘4 

As to what amounts to reasonable and probable cause in malicious prosecution, 


see 25 Hatssuny’s Laws (8rd Edn.) 857-8 and 864; and for cases see 83 Diarst 
(Repl.) 418 et seq. 
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Cases referred to: a 
“() Mitchell v. Jenkins (1833), 5 B. & Ad. 588; 2 Nev. & M.K.B. 301; 3 Tid: mals 


35; 110 E.R. 908; 83 Digest (Repl.) 407, 238. 7 
(2) Lister v. Perryman (1870), L.R. 4 H.L. 521; 39 L.J.Ex. 177; 28 L.T. ang} 
35 J.P. 4; 19 W.B. 9, H.L.; 33 Digest (Repl.) 428, 456. Rete 
(3) Turner v. Ambler (1847), 10 Q.B. 252; 16 L.J.Q.B. 158; 9 L.T.O.S. 36; 
J.P. 631; 11 Jur. 346; 116 E.R. 98; 33 Digest (Repl.) 427, 451. 3 
(4) Bromage v. Prosser (1825), 4 B. & C. 247° 16; & P. 673; 6 Dow. oe : 
296: 3 L.J.0.8.K.B. 203; 107 E.R. 1051; 33 Digest (Repl.) 407, 235. 


Appeal from an order of the Divisional Court (HupDLESTON, B., and gains.” 
J.), discharging a rule nisi for a new trial in an action brought by the plain 1 
against the defendant for malicious prosecution. The action was tried by 
HoppLEsTon, B., with a jury and on the verdict of the jury judgment was entered 
for the defendant. The plaintiff appealed on the grounds that the trial judge had 
misdirected the jury, and also that the verdict was against the weight of a 
evidence. 

The defendant was the landlord of a house in Belgrave Road, St. John’s Wood. 
The plaintiff's father was the tenant of these premises. In February, 1879, the 
defendant brought a county court action against the plaintiff's father to recover 
alleged arrears of rent due after December, 1877. The defence to this action was 
that there had been a surrender of the tenancy on Dec. 17, 1877, before any of the 
rent became due. The surrender had been effected by giving up possession of the 
premises and by delivering the key of the house to the defendant who had accepted 
it. The plaintiff was called as a witness for his father and gave evidence that on 
Dec. 17, 1877, he had at the defendant's request given the key to him. Subse- 
quently after the county court action the defendant indicted the plaintiff for perjury 
at the Central Criminal Court where at that trial the plaintiff was acquitted. The 
plaintiff then commenced proceedings against the defendant for malicious prose- 
cution. 

At the trial during his summing-up of the case to the jury the learned judge 
said that if the plaintiff had satisfied them he was telling the truth that he really 
did give up the key, and the defendant knowing he had done so, indicted him for 
perjury, the plaintiff would be entitled to their verdict. If on the other hand 
they disbelieved the plaintiff and came to the conclusion that what he said on oath 
was untrue and that he knew this to be so, the defendant was justified in the course 
he had taken. The learned judge further directed the jury that, if in substance 
they believed the plaintiff’s version, their verdict ought to be for him, but that, if 
they thought the defendant was speaking the truth he was entitled to their verdict. 
If they thought the matter was left in such doubt that they could not arrive at a 
conclusion as to which of the parties was speaking correctly, then the plaintiff had 
not made out his case to their satisfaction and the defendant would be entitled to 
their verdict. The learned judge then proceeded to present another alternative 
view to the jury which the plaintiff contended was a misdirection. The learned 
judge told the jury that it might be they would come to the conclusion that 
the plaintiff did in fact deliver up the key as he swore, and that the defendant had 
a very treacherous memory and had forgotten all about it, and went on with the 
Brapecution under the impression that he never had the key. Nevertheless, if that 
W be an honest impression, the upshot of a fallacious memory, and acting upon it, 
he honestly believed the plaintiff had sworn falsely and corruptly, no jury would 
be justified in Saying that the defendant maliciously and without reasonable or 
probable cause prosecuted the plaintiff because the best probable and reasonable 


cause would be that he honestly believed it. The jury . 
for the defendant. : © jury returned a general verdict 


Willis, Q.C., and McLeod for the defendant. 
Grantham, Q.C., and Agabeg for the plaintiff. 
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Cur. adv. vult. 


Dec. 9, 1881. HAWKINS, J., read the following judgment of the court. This is 
an action for a malicious prosecution. It was tried before my brother HuppLestron 
at Westminster on June 20 last. The verdict was for the defendant. Subse- 
quently the plaintiff obtained a rule nisi for a new trial on the following grounds 
—(i) that the learned baron misdirected the jury; and (ii) that the verdict was 
against the weight of evidence. This rule was argued before my brother Hup- 
DLESTON and myself on Nov. 7, and I have now to deliver my judgment upon it. 

The defendant was the landlord of a house in the Belgrave Road, St. John’s 
Wood.. The father of the plaintiff was tenant of that house. In February, 1879, 
an action which the defendant had brought in the county court against the plain- 
tiff’s father to recover rent alleged to be in arrear and to have accrued due after 
the month of December, 1877, came on to be tried before the county court judge. 
The defence set up, was, that before any of the rent became due, namely, on 


Dec. 17, 1877, there was a surrender of the tenancy, and that on that day, in 


completion of the surrender, and by way of giving up possession of the premises, 
the key of the house was delivered to and accepted by the defendant. To support 
this defence, the plaintiff was called as a witness for his father, and swore that he, 
on the last-mentioned day, at the request of the defendant, gave him up the key. 
Of the materiality of this statement there could be no doubt. After the determina- 
tion of the county court action, the defendant indicted the plaintiff for perjury at 
the Central Criminal Court. On the trial of that indictment the plaintiff was 
acquitted. He then commenced this action for a malicious prosecution. On the 
trial before Huppieston, B., the plaintiff repeated the evidence he had given at 
the county court. On the other hand, the defendant on his oath expressly denied 
the truth of the plaintiff's statement, and, in confirmation of his own testimony, 
referred to his diary and other corroborating circumstances, to which it is not 
necessary to allude more particularly than the result I have already stated. 

I proceed now to deal with the motion for a new trial, and first with the alleged 
misdirection. In summing-up the case, the learned baron told the jury that if 
the plaintiff had satisfied them he was telling the truth that he really did give up 
the key, and the defendant, knowing he had done so, indicted him for perjury, the 
plaintiff would be entitled to their verdict. On the other hand, he told them that 
if they believed the statement on oath of the plaintiff was untrue, and that he made 
it knowing it to be so, the defendant was justified in the course he took. To neither 
of these propositions could any objection be made. The learned baron also told 
the jury that, if in substance they believed the plaintiff’s version, their verdict 
ought to be for him, but that, if they thought the defendant was speaking the truth, 
he was entitled to their verdict. To this, too, most properly no objection was 
taken, for, although no doubt as an abstract proposition the plaintiff might have 
spoken the truth, still the defendant for reasonable cause might have believed him 
to be guilty. So on the other hand the defendant might have spoken the truth 
as to the key, and yet have had no reason to suppose the plaintiff's oath to the 
contrary was other than the result of innocent forgetfulness. 

The learned baron’s direction, however, must be construed, as the summing-up 
of a judge always ought to be, in connection with the particular circumstances of 
the case then before him. In the present case those circumstances were such that 
it was difficult to suppose either of the parties, in giving his evidence, could be 
labouring under any mistake. The learned baron, however, thought it right to 
provide for an alternative view of the case, viz., the event of an inability on the 
part of the jury to agree upon either of the questions so submitted to them. He 
accordingly told them that if they thought the matter was left in such doubt that 
they could not arrive at a conclusion as to which of the parties was speaking cor- 
rectly, then they were left in this position—that the plaintiff had not made out 
his case to their satisfaction, and the defendant would be entitled to their verdict. 


190 ALL ENGLAND LAW REPORTS REPRINT [1881-5] All E.R.Rep. 


The learned baron then proceeded to present another alternative view to the jury, 
and told them that it might be they would come to the conclusion that the plaintiff 
did in fact deliver up the key as he swore, and that the defendant had a very 
treacherous memory and had forgotten all about it, and went on with the prosecu- 
tion under the impression that he never had the key. Nevertheless, if that was 
an honest impression, the upshot of a fallacious memory, and acting upon it, he 
honestly believed the plaintiff had sworn falsely and corruptly, no jury would be 
justified in saying that the defendant maliciously and without reasonable or pro- 
bable cause prosecuted the plaintiff, because the best probable and reasonable cause 
would be that he honestly believed it. With this direction the case was left to 
the jury, who returned a general verdict for the defendant. 

Upon the points of misdirection, counsel for the plaintiff, confining his objec- 
tions to the two latter alternatives, argued that as the verdict was a general one, 
and it was uncertain whether it was based upon the belief of the jury in the defen- 
dant’s version or upon one of these alternatives, there ought, if either of his 
objections was sustained, to be a new trial. In this I think he was right ; it 
becomes, therefore, necessary to consider these objections separately. The ‘first 
was as to the learned baron telling the jury that if they were left in doubt, their 
verdict should be for the defendant. I think this direction is not open to exception. 
To succeed in an action for malicious prosecution the plaintiff must allege and 
establish two things—absence of reasonable and probable cause and malice. The 
affirmative of these allegations is upon him, failing to establish both of them he fails 
altogether. It is an essential element in his case that the jury should, under the 
judge's directions as to what facts will suffice for that purpose, find affirmatively the 
non-existence of probable cause, and they have no right to assume it without proof. 
If on the trial of such an action the plaintiff were to offer no other evidence than 
that the defendant caused him to be indicted even from the most vindictive motives 
the defendant would be entitled to a verdict: Mitchell v. Jenkins (1), 5 B. & Ad. 
at p. 594, per Parke, J. In this respect the action for malicious prosecution does 
not differ from any other action in which the plaintiff is called upon to prove his 
ease. If further authority upon this point were necessary it is to be found in the 
dictum of Lorp Cotonsay in Lister v. Perryman (2) (L.R. 4 H.L. at p. 542). With 
regard to that dictum, however, I must observe that in uttering it the learned Lord 
must have been under the impression that the action under consideration was for 
a malicious prosecution, whereas it was for false imprisonment, there being this 
recognised distinction between the two actions, that in false imprisonment the onus 
lies upon the defendant to plead and prove affirmatively the existence of reasonable 
cause as his justification; whereas in an action for malicious prosecution the plain- 
tiff must allege and prove affirmatively its non-existence. 

With regard to the last alternative presented to the jury, counsel for the plaintiff 
contended as a general proposition that where a defendant relies upon his own 
aan the facts which go to make up probable cause, he must prove to the 
x aces ola, pigs a as of the facts is accurate, and if he fails to 

sling a ne a wr ad ave acted without that reasonable and probable 
inandony for his vastification es , pote ape nadia ont ee 
Iratieskc sna he Sone dis ae s es or fall by its accuracy. Applying this 
have told the j that if 7 i A ee: : aes wid the deunmad baron ought to 
> Jury that if they believed the plaintiff did in fact deliver the key to 

the defendant, and the defendant unfortunately acted upon a fallacious m : 
and in forgetfulness of the circumstance which once was clearly within hi Enea 
ledge, and which forgotten circumstance would, if recollected have establi habe 
clear want of reasonable and probable cause, his belief in this accuracy a his 
him just tien eee of bitrate’? nibgatic- conscientious, would not afford 
(83), and, moreover, he inferon d ely Si rene He cited Pits oa 
’ , ed us that Denman, J., and Potzoox, B., had virtually 
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so ruled. I do not assent to this proposition. I do not find in the case cited any- 
thing which favours it, and I have the best reason for saying that my brothers 
Denman and Pottock have been altogether misunderstood. 

This brings me to the consideration of what is reasonable and probable cause. 
I should define reasonable and probable cause to be an honest belief in the guilt 
of the accused, based upon a full conviction, founded upon reasonable grounds, of 
the existence of a state of circumstances which, assuming them to be true, would 
reasonably lead any ordinarily prudent and cautious man, placed in the position 
of the accuser, to the conclusion that the person charged was probably guilty of the 
crime ‘imputed. There must be first, an honest belief of the accuser in the guilt 
of the accused; secondly, such belief must be based on an honest conviction of the 
existence of the circumstances which led the accuser to that conclusion; thirdly, 
such secondly mentioned belief must be based upon reasonable grounds—by this I 
mean such grounds as would lead any fairly cautious man in the defendant’s situa- 
tion so to believe; fourthly, the circumstances so believed and relied on by the 


-accuser must be such as amount to’ reasonable ground for belief in the guilt of the 


aceused. 

The belief of the accuser in the guilt of the accused, his belief in the existence of 
the facts on which he acted, and the reasonableness of such last-mentioned belief, 
are questions of fact for the jury, whose findings upon them become so many facts 
from which the judge is to draw the inference and determine whether they do or 
do not amount to reasonable and probable cause. This, also, is an inference of 
fact, not of law, as is sometimes erroneously supposed, and the judge is to draw it 
from all the circumstances of the case: see Lister v. Perryman (2), L.R. 4 H.L. at 
pp- 535, 538, per Lorp Cuetmsrorp and Lorp Wesrsury. This inference is cer- 
tainly not to be interfered with upon lighter grounds than if it had been entrusted 
by law to the jury. In practice everybody knows the judge may and often does 
anticipate the findings of the jury alternatively in his summing-up, as the learned 
baron did in this case. If in this case now under discussion the jury found their 
verdict for the defendant upon the last alternative presented to them by the learned 
baron, I think the undisputed circumstances were such that they must be taken 
to have found that in fact the plaintiff was not guilty, but that an honest and 


_reasonable belief was entertained by the defendant to the contrary, and in the 


G2 


existence of facts which, if true, justified that conclusion. True it is that, accord- 
ing to the hypothesis involved in the last alternative, the defendant’s belief in the 
one great fact mainly relied on by him, namely, that the key was not delivered to 
him by the plaintiff, must have been found by the jury to be erroneous, and the 
supposed fact to have had no real existence. It does not, however, follow that 
because the supposed fact had no real existence the belief was unreasonable. Yet 
this is what counsel for the plaintiff in substance contended. 

Let us consider this for a minute or two. If a man has never seen reason to 
doubt, but on the contrary, has ever had reason to trust, the general accuracy of 
his memory, and that memory presents to him a vivid apparent recollection that 
a particular occurrence took place in his presence within a recent period of time, 
is it not reasonable to believe in the existence of it? ‘The more especially if, as in 
the present case, his diary and other surrounding circumstances appear to confirm 
his memory. What more reasonable ground can be suggested for a belief that any 
particular act was done than the conviction of the person believing that he remem- 
bers it as having been done in his presence before his own eyes? Would it not, 
under such circumstances, be most unreasonable, if not impossible, to disbelieve? 
Counsel for the plaintiff admitted indeed it was impossible to dispute, for a long 
list of authorities, notably among them Lister v. Perryman (2), might be cited to 
establish the proposition that a person may reasonably institute a prosecution solely 
upon information given to him by another, and which he honestly believes to be 
true. What does this admission, coupled with his argument, amount to? Thee : 
prosecutor may trust, provided he knows no ground for distrust, the memory o 
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I cannot recognise such a distinc- 


ive credit to his own. 
another, but may not give cred pasting tered 28: °- 


tion, either in law or common sense, and no authority, 
found to warrant it. 


Tl uestion of reas in ¢ 
the ai existence, but upon the reasonable bona fide belief in the existence of 


such a state of things as would amount to a justification of the course were e 
making the accusation complained of. No matter whether the belief arises _ ) 
the recollection and memory of the accuser, or out of information furnishe to 
him by another. It is not essential in any case that facts should be established 
proper and fit and admissible as evidence to be submitted to the jury upon an 
issue as to the actual guilt of the accused. The distinction between facts neces- 
sary to establish actual guilt and those required to establish a reasonable bona fide 
belief in guilt should never be lost sight of in considering such cases as I am now 
discussing. Many facts admissible to prove the latter would be wholly inadmissible 
to prove the former. 

It cannot of course be laid down as an abstract proposition that an accuser is 
justified in acting either upon the credited statement of an informant, or upon‘his 
own memory. ‘The question must always arise according to circumstances whether 
it was reasonable to trust either the one or the other. A person who acts upon the 
information of another trusts the veracity, the memory and the accuracy of that 
other, in each of which he may be completely deceived; his informant’s veracity 
may be questionable; his memory fallacious, and his accuracy unreliable. Yet it 
does not follow that it was unreasonable to believe in his information if he never 
had cause to doubt him. In like manner a man may be deceived by his own 
memory, yet it does not follow that it was unreasonable to trust it if he never before 
knew it to be defective. Why, I ask, if he may rely on the memory of another, 
may he not rely upon his own? The reasonableness or otherwise of this reliance, 
I have already said, it is for the jury to determine. If the informant were known 
by the accuser to be a person in whose veracity, memory, power of observation, 
and accuracy no confidence could be placed, no jury, I should think, would hesitate 
to find that a belief based solely upon information from such an informant was 
unreasonable; the same observation would apply if an accuser acted wholly upon 
the information of his own memory, knowing that it was untrustworthy. In short, 
it would be unreasonable to rely either on an informant known to be untrustworthy 
or a memory known to be unreliable without substantial confirmation especially 
when the liberty of another is concerned. I am of opinion then that there was no 
misdirection, and, this being so, the jury, under the learned baron’s direction, must 
be taken to have found that absence of reasonable cause was not established, and 
the verdict was rightly entered for the defendant. 

Under these circumstances it becomes unnecessary to consider the question of 


malice: Mitchell v. Jenkins (1), 5 B. & Ad. at p. 594, per Parke, J. I cannot, . 


however, refrain from referring to an argument of counsel for the plaintiff that, if 
the learned baron ought to have told the jury there was want of reasonable cause, 
that of itself was evidence of malice. Ido not agree in this: It is true as a general 
proposition that want of probable cause is evidence of malice, but this general 
proposition is apt to be misunderstood. In an action of this description the ques- 
tion of malice is an independent one of fact purely and altogether for the considera- 
tion of the jury and not at all for the judge. The malice necessary to be established 
1s not mere malice in law such as may be assumed from the intentional doing of 
a wrongful act: see Bromage v. Prosser (4), 4 B. & C. at p. 255, per Bayvney, 33 


onable and probable cause depends in all cases not upon 


I 


but malice in fact, malus animus, indicating that the party was actuated either by ° 


spite or ill-will towards an individual or by indirect or improper motives though 
these may be wholly unconnected with any uncharitable feeling towards an yhods 
In order to arrive at a conclusion upon this question, the jury are to take into eee 
sideration all the circumstances of the case, and to form their own opinion upon 
them, uninfluenced by any opinion of the judge, unless that opinion accords with 
their own view. If among these circumstances it appears to the jury that there was 
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no reasonable ground for the prosecution, they may, though by no means bound to do 
so, well think that it must have been dictated by some sinister motive on the part 
of the person who instituted it. Absence of reasonable cause to be evidence of 
malice must be absence of such cause in the opinion of the jury themselves, and 
I do not think they could be properly told to consider the opinion of the judge upon 
that point, if it differed from their own as it possibly might, and in some cases 

3 probably would, as evidence for their consideration in determining whether there 
was malice or not. In no case, however, will their finding relieve the judge of the 
duty of determining for himself the question of reasonable cause. As an essential 
element of the case, want of reasonable cause is for the judge alone to determine 
upon the facts found for the jury. As evidence of malice, it is a question wholly 
for the jury, who, even if they should think there was want of probable cause, 

} might nevertheless think that the defendant acted honestly and without ill-will, 
or any other motive or desire than to do what he bona fide believed to be right, 
and purely in the interest of justice, in which case they ought not, in my opinion, 
-to find the existence of malice: see Mitchell v. Jenkins (1); Turner v. Ambler (3), 
10°Q.B. at p. 254; Lister v. Perryman (2), L.R. 4 H.L. at p. 538, per Lorp Wesr- 
BURY. 

It is an anomalous state of things that there may be two different and opposite 
findings in the same cause upon the question of probable cause, one by the jury, 
and another by the judge, but such at present is the law. With regard to that 
part of the rule which complains that the verdict was against the weight of evi- 
dence, my brother Huppreston thinks the verdict was right. Having carefully 
considered the whole case, I am of the same opinion. This rule, therefore, fails 
upon every point, and must be discharged. 

The plaintiff appealed. 

Grantham, Q.C. (with him Agabeg) for the plaintiff.—Believing a thing erro- 
neously, honestly forgetting it, trusting to a treacherous memory, is not reasonable 
and probable cause. [Lorn CoxteripGe, C.J.—It is necessary for the plaintiff to 
show not only that there was no reasonable and probable cause for the prosecution, 
but also that there was malice. | 

McLeod for the defendant, was not called on to argue. 


LORD COLERIDGE, C.J.—It appears to me that there was no evidence in 
this case to justify a finding of malice on the part of the defendant; and if the jury 
were told, as they were told, that if they thought that the defendant, acting upon 
an honest impression, the upshot of a fallacious memory, honestly believed that 
the plaintiff had sworn falsely, they ought not to say that the defendant maliciously 
and without reasonable and probable_cause prosecuted the plaintiff, it appears 
to me that the direction of the learned baron was perfectly correct. 


BRETT, L.J.—-The only question here is: Was there a misdirection ? The judge 
told the jury that if they thought that the plaintiff did in fact deliver up the key 
as he swore, but that the defendant had a very treacherous memory and had for- 
gotten all about it, and went on with the prosecution under the honest impression 
that he never had the key, they ought to find for the defendant. The whole ques- 
tion really was, whether there was malice or not; and the jury could not find that 
there was malice in fact, if the defendant really believed his version of the story 
to be the true one. I therefore think that there was no misdirection. 


HOLKER, L.J.—-I am of the same opinion. 


Appeal dismissed. 


Solicitors: W. J. Child; Geo. T. Robinson. 


[Reported by A. H. Brrrieston, isqg., and DuNLop HILt, Hsq., 
Barristers-at-Law. | 
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ROSE v. ROSE 


[Court or APPEAL (Sir George Jessel, M.R., Baggallay and Lindley, L.JJ.), 
March 12, 1883] ; : 
[Reported 8 P.D. 98; 52 L.J.P. 25; 48 L.T. 378; 81 W.R. 573} 


Divorce—Condonation—Covenant in separation agreement not to rely on matri- 
monial offences committed before date of deed. 

Under the terms of a deed of separation a wife was granted custody of the 
child of the marriage and was to retain all the household furniture. The hus- 
band undertook to pay certain sums of money to trustees on the wilfe’s behalf, 
the covenants by him being expressed to be in consideration of the wife 
observing the covenants set out in the deed. The dast covenant in the deed 
provided that any cause of complaint ‘‘which now exists or has arisen between 
the parties should be forgiven and deemed to have been condoned, that neither 
party should subsequently commence proceedings in respect of the same, 
and that, if proceedings were subsequently initiated, evidence as to these 
causes of complaint was not to be admissible. Subsequently, the wife brought 
a suit for the dissolution of the marriage on the grounds of her husband's 
cruelty committed before the execution of the deed and his adultery since the 
execution of the deed. 

Held: the wife could not revive the cruelty committed before the execution 
of the deed since she had made a final and binding bargain, which was contained 
in a deed under which she took certain benefits, not to take any proceedings 
against her husband in respect of any of his past misconduct. 

Per Sm Georce Jesset, M.R.: There is nothing in public policy . . . opposed 
to final condonation, and there is no statute or common law against it. 


Notes. Section 3 of the Matrimonial Causes Act, 1963, now provides that 
adultery which has been condoned shall not be capable of being revived. - 

Distinguished : Gooch v. Gooch, [1893] P. 99; Dowling v. Dowling, [1898] P. 228; 
Norman v. Norman, [1908] P. 6. Considered: Thompson v. Thompson, [1916] 
P. 165. Followed: L. v. L., [19381] P. 68. Considered: Countess Russell v. Earl 
Russell, [1934] All E.R.Rep. 569; H. — v. H. —, [1938] 8 All E.R. 415; Fearn 
v. Fearn, [1948] 1 All E.R. 459. Applied: N, v. N. and L., [1957] 1 All E.R. 914. 
Referred to: Wood v. Wood (1887), 36 W.R. 33; Bernstein v. Bernstein, [1891-4] 
All E.R.Rep. 706; Balcombe v. Balcombe, [1908] P. 176; Bourne v. Bourne, 
[1913] P. 164; Cramp v. Cramp and Freeman, {1920] All E.R.Rep. 164; Hyman v. 
Hyman, Hughes v. Hughes (1928), 189 L.T. 416; James v. James, [1948] 1 All E.R. 
214; Morley v. Morley, [1961] 1 All E.R. 428. 


As to condonation in general, see 12 Haussury’s Laws (8rd Edn.) 302 et seq.; 
and for cases see 27 Digest (Repl.) 895 et seq. 


Cases referred to: 


(1) Besant v. Wood (1879), 12 Ch.D. 605; 40 L.T. 445; 23 Sol. Jo. 443; 27 Digest 
(Repl.) 236, 1894. 


(2) Rowley v. Rowley (1866), L.R. 1 Sc. & Div. 68; 85 L.J.P. & M. 110, H.L.; 
27 Digest (Repl.) 876, 3103. | 
(3) Gandy v. Gandy (1882), post p. 876; 7 P.D. 168; 51 L.J.P. 41; 46 L.T. 607; 
30 W.R. 673, C.A.; 27 Digest (Repl.) 235, 1887. . 
Appeal from an order of Sir James Hannen, P 
a decree of judicial se 
solution of her marri 
adultery. 
The parties were married on July 
who was born on Oct. 18, 1869. On 
deed, under which the wife retained 


-, reported 7 P.D. 225, granting 
paration on a petition by a wife, Agnes Rose, for the dis- 
age on the grounds of her husband’s, Henry Rose's, cruelty and 


2; 1860, and there was one child of the marriage 
April 6, 1877, the parties executed a separation 
as her separate property all the furniture, ete., 


‘ C.A.) ROSE v. ROSE (Sm Grorer Jesse, M.R.) 195 


4 in the house in which she then resided, and all future acquired property. The deed 
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provided that the husband, in consideration of his wife 


“faithfully keeping, performing, and observing the covenants and stipulations 
herein contained to be kept and performed and observed by her, shall and will 
pay unto [a trustee] at or before the execution hereof, the sum of £25... and 
shall and will on Oct. 7, 1877, pay unto the [trustee] a further sum of £85 
. . . uch moneys to be held by her in trust for and on behalf of the said Agnes 
Rosé, and to be used and applied by her for and towards the support and main- 
tenance of the said Agnes Rose, and to assist her in gaining a livelihood as a 
lodging-house keeper, and in full discharge of all claims by the said Agnes Rose 
against the said Henry Rose for maintenance and support.”’ 


The wife was to have the custody of the child; and was out of the provision made 
for her by the deed ‘‘or otherwise’’ to maintain herself and the child. The last 
-elause of the deed was in the following terms: 


“No proceedings shall be commenced or prosecuted by or on behalf of either 
party against the other in respect of any cause of complaint which now exists, 
or has arisen before the’ date of these presents, and every offence (if any) 
which has been committed or permitted by either party against the other shall 
be considered, as the same is, hereby forgiven and condoned; and, in case 
hereafter either shall commence or prosecute any proceedings against the other 
in respect of any cause of complaint which may hereafter arise, no offence or 
misconduct, which has been committed or permitted before the execution of 
these presents, and no act, deed, neglect, or default of either party in relation 
to any such offence or misconduct shall be pleaded or alleged by either party 
or be admissible in evidence.” ; 


The learned judge found that cruelty prior to the execution of the deed and 
adultery subsequent to the deed had both been proved, but that there had been 
no cruelty since the date of the deed. In these circumstances Hrs Lorpsuip, 
following Gandy v. Gandy (8) held that the adultery did not revive the acts of cruelty 
committed before the separation deed and therefore only granted the wife a decree 
of judicial separation with costs. 


Dr. Tristram and W. T. Barnard, jun., for the wife. 
C. A. Middleton for the husband. 


SIR GEORGE JESSEL, M.R.—<As I have already pointed out in Besant v. 
Wood (1), unless married women were allowed to contract themselves out of their 
strict rights every suit in the Divorce Court would have to be fought out to the end. 
It is impossible to suppose that if the legislature has given a married woman the 
right to sue, she has not also the right to contract not to sue. The House of Lords 
in Rowley v. Rowley (2) enforced an undertaking not to institute proceedings, 
holding that proceedings were not to be instituted for anything up to the time of 
the undertaking. That is logical enough. That being so, there is in this case a 
contract for value not to sue in respect of the previous misconduct. That contract 
appears to me to be perfectly valid, not only as not being in any way inconsistent 
with public policy, but as being one of the incidents of the right of suit. It is not 
inconsistent with the Act of Parliament that the woman shall have the right of 
finally condoning matrimonial offences. I am afraid that a good deal of the monkish 
doctrine of the ecclesiastical courts has been transferred to the new court constituted 
by the Matrimonial Causes Act, 1857 [repealed]. One of those doctrines was that 
condonation of matrimonial misconduct never was final, but that the condoned 
offence was always liable to be revived by subsequent misconduct. There is 
nothing in public policy, so far as I understand it, opposed to final condonation ; 
and there is no statute or common law against it. It is just as desirable in 
domestic, as in other transactions that bygones should be treated as bygones. 

In the present case the wife made a final and binding bargain, which was con- 
tained in a deed under which she took certain benefits, not to take any proceedings 
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against her husband in respect of any of his past misconduct. Now she says: a | 
will take those benefits under the deed and repudiate that part of the agreement 
which I am to perform.’’ I am of opinion that she cannot be allowed to do that. 
She cannot revive the charges of cruelty committed before the separation deed, so 
as, by combining these charges with the husband’s subsequent adultery, to obtain 
a dissolution of marriage. The learned President of the Divorce Division. was, in 
my opinion, quite right in refusing to make a decree for dissolution of marriage. 
It has been contended that if the previous misconduct had been adultery, instead 
of cruelty, the case could not have been decided in this way, and that adultery, 
as distinguished from cruelty, could never have been finally condoned. That is not, 
in my opinion, the true meaning of the Act of Parliament, and if the question ever 
arises the Court of Appeal may have an opportunity of deciding the point. 


BAGGALLAY, L.J.—The husband in this case committed adultery since the 
execution of a separation deed executed by his wife and himself. In respect of that 
adultery the wife was entitled to a decree for judicial separation, and such a decree 
has been made by the President of the Divorce Division. The object of this appeal, 
which is brought by the wife, is to obtain a decree for dissolution of marriage. 
There has been no cruelty on the part of the husband since the separation deed, 
but there was before. As to previous misconduct, however, the deed provides 
that no proceedings are to be commenced by either party, but that every such 
previous offence is to be considered as condoned. Unless, therefore, we are prepared 
to hold that the whole deed, or the whole of the clause which I have referred to, 
is absolutely void, that clause is a bar to the right which she would otherwise have 
of relying on the previous cruelty. If the deed had been obtained in an improper 
manner, then, no doubt, the clause would not be allowed to stand in the wife’s 
way to obtaining a dissolution of marriage, but such a case is not set up in the 
pleadings, and no circumstances to impeach it have been shown. It is suggested, 
however, that the very terms of the deed show that it is contrary to public policy. 
I do not agree with that suggestion. Deeds couched in quite as strong language 
have been upheld in the highest courts, and in my opinion there is nothing in this 
deed which is invalid. I am of opinion, therefore, that the appeal ought to be 
dismissed. : 


LINDLEY, L.J.—I, also, am of opinion that the appeal ought to be dismissed. 
The question appears to me to be, Is the deed good for anything or not? It is too 
late now to say that such a clause as the one which has been referred to so many 
times is contrary to public policy. The authorities were carefully examined in 
Besant v. Wood (1) and the result was that Srr Grorcr JesseL, M.R., came to 
the conclusion that the wife had a right to compromise suits, not only after the 
commencement of litigation, but after the quarrel, and before proceedings had 
actually commenced—in other words, that after much controversy a separation 
deed must be considered just as binding on the wife as on the husband. Then 
followed Gandy v. Gandy (3), in which the same principle was adopted by the 
Court of Appeal. The present case indeed appears to be on all fours with Gandy v 
Gandy (3). Counsel for the wife has argued that the clause is against public 
policy. In my opinion, a clause in a separation deed releasing a pevean from 
liability as to past misconduct is not against public policy. I think the deed was 
not condonation at all, but a contract between the parties. | 


ihe Appeal dismissed without costs. 
Solicitors: Hicklin & Washington; W. H. Lane. 


[Reported by Frayx Evans, Esq., Barrister-at-Law.) 
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SANDERS AND ANOTHER v. SANDERS 


(Court or Appear (Sir George Jessel, M.R., Baggallay and Lush, L.JJ.), 
November 29, 1881] 


[Reported 19 Ch.D. 373; 51 L.J.Ch. 276; 45 L.T. 637; 
30 W.R. 280] 


Limitation of Action—Recovery of land—Tenancy in common—Rents received 
by one tenant for more than twenty years—Payments of moiety made after 
21 years—Presumption that payments made previously. 

In 1833 A and B became tenants in common of certain property in fee 
simple. A took possession and he and his successors at all times received the 
whole of the rent. From November, 1864, to November, 1877, one half of the 
rent was paid to solicitors acting for B and a mortgagee of his share. The 
payments then ceased. After B’s death, his successor and the mortgagee 
brought an action against A’s successor for sale or partition. The statement 
of claim originally did not allege any payment by A before 1864, and the 
defence was that A had acquired a title by limitation, having received the 
whole of the rent for upwards of 20 years without accounting for B’s share. 
The statement of claim was amended to allege payments by A on account of 
B’s share throughout the period before 1864. The amended defence did not admit 
those payments. The parties made admissions which, however, were silent as 
to any payments before 1864 and neither side called any evidence on the point. 

Held: if A had in fact not accounted for B’s share of the rent between 1833 
and 1864, B’s title would have been extinguished and would not have been 
revived by the subsequent payments, but the admission as to these payments 
raised a presumption that payments had also been made before 1864, and, there 
being nothing to negative that, the defence was not established. 


Court of Appeal—Evidence—Fresh evidence—Admission—‘‘Special grounds’ — 
2.8.C., Ord. 58, r. 5. 
The defendant applied for leave to call further evidence under R.S.C., Ord. 58, 
r. 5, on the ground that he had taken the admission to raise the contrary 
presumption. 
Held: the wrong construction of the admissions was not a special ground for 
the exercise of the court’s discretion under the rule. 


Notes. The Limitation Act, 1939, s. 25, replaced Real Property Limitation Act, 
1874, s. 7 (repealed by s. 34 (4) and Sched. to Act of 1939) which replaced Real 
Property Limitation Act, 1833, s. 28. Section 34 of the Act of 1833 was replaced by 
«, 16 of the Act’of 1939 and repealed by s. 84 (4) and Sched. to Act of 1939. By 
R.S.C., Ord. 58, r. 9 (2), the Court of Appeal has full discretionary power to receive 
further evidence on questions of fact. 

Referred to: Re Hobbs, Hobbs v. Wade (1887), 36 Ch.D. 553; Lyell v. Kennedy 
(1887), 18 Q.B.D. 796; E. H. Lewis & Son, Ltd. v. Morelli, [1948] 2 All E.R. 1021; 
Leeder v. Ellis, [1952] 2 All E.R. 814; Corbett v. Corbett, [1953] 2 All E.R. 69; 
Wright v. Pepin, [1954] 2 All E.R. 52. 

As to payment of rent, see 24 Harssury's Laws (8rd Edn.) 246; as to effect of 
statutory trust for sale, see ibid. 256; as to acknowledgment after time has run, see 
ibid. 298; as to production of further evidence, see 80 Hatspury’s Laws (3rd Edn.) 
468. For cases see 32 Dicest 458, Dicest (Practice) 776. For the Limitation Act, 
1939, ss. 16, 25, see 13 Hauseury’s Statutes (2nd Edn.) 1175, 1186-1187. 


Cases referred to: 
(1) Stansfield v. Hobson (1853), 8 De G.M. & G. 620; 22 L.J.Ch. 657; 20 L.T.0.8. 


301; 1 W.R. 216; 43 B.R. 244, L.JJ.; 32 Digest (Repl.) 480, 1430. 
(2) Re Alison, Johnson v. Mounsey (1879), 11 Ch.D. 284; 40 L.T. 234; 2% W.R. 
587, C.A.; 82 Digest (Repl.) 479, 1416. 
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Also referred to in argument : is 
Locking v. Parker (1872), 8 Ch. App. 80; 42 L.J.Ch. 257; 27 L.T. 685; 21 W.R. 


118, L.JJ.; 82 Digest (Repl.) 479, 1415. 


Appeal from a decision of Mains, V.-C. 
By his will dated Oct. 27, 1813, Thomas Sanders devised certain hereditaments 


to his wife, Anne Sanders, for her life, with remainder to his sons, Thomas Sanders 
and John Sanders, in equal shares as tenants in common. The testator died 
shortly afterwards and his widow died in 1833. Thomas Sanders, the son, died 
on July 29, 1877, leaving his son, the defendant, his heir-at-law. John Sanders, 
who mortgaged his share in 1864 to the plaintiff, Elizabeth Weatherill, died in 
April, 1878, having devised his share to his son, the plaintiff Sanders. 

The following facts were stated in admissions: On the death of Anne Sanders, 
Thomas Sanders the son, through whom the defendant claimed title, entered into 
receipt of the whole of the rents and profits of the entirety of the hereditaments 
and premises and from and after the decease of Anne Sanders and down to his 
death continued in such receipt. As from November, 1864, Thomas Sanders the 
son paid to the plaintiffs’ solicitors for their use a moiety of the rents of the heredita- 
ments and premises, due in that month, and he continued to pay to the solicitors 
for the use of the plaintifis a moiety of the rents until the time of his death. 

Thomas Sanders the son died on July 29, 1877. The defendant was his eldest 
son and heir-at-law, and the defendant, upon his said father’s death, entered into the 
receipt of the rents and profits of the entirety of the hereditaments and premises. 
After the death of Thomas Sanders, the son, the defendant paid the plaintiffs’ 
solicitors extra rent received by Thomas Sanders, the son, up to May, 1877, from 
the tenant of part of the property and not accounted for by him. He also paid 
the plaintiffs’ solicitors an occupation rent in respect of a moiety of another part 
of the property occupied by himself up to November, 1877, and a moiety of a year’s 
rent received by him from one Starling, a tenant of part of the property, to Novem- 
ber, 1877, and a moiety of a half year’s rent due from one Agar, another tenant, 
to May, 1877. In 1865 Thomas Sanders the son wrote a letter to John Sanders 
and his mortgagee acknowledging their title to a moiety. After November, 1878, 
the defendant Sanders received the whole of the rents and profits of the said 
hereditaments without accounting to the plaintifis. 

The plaintiffs brought an action for sale or partition. The defendant having raised 
the defence of the Real Property Limitation Act, 1833, the statement of claim was 
eat adding : “he et a a declaration that the plaintifis were entitled as 
ae Sega nie i e e — _ one undivided moiety of the hereditaments 
oka ae por - tes tie rey, V.-C., decided that although there 
to take the case out of th ‘Possession, the acknowledgment of 1865 was sufficient 

e statute. The defendant appealed. 


Higgins, Q.C., and Herbert Smith for the defendant. 
Glasse, Q.C., and G. Williamson for the plaintiffs. 


SIR GEORGE JESSEL, M.R.—The decision of Mauins, V.-C., seems to have some 
authority in support of it, though there is also authority against it. I must express my 
dissent from so much of that authority as affirms the proposition of law contained 
in the judgment of the court below. This holding does not affect the question as 
to the acknowledgment being evidence of a payment having been made before the 
end of the twenty years. I am convinced, however, that such acknowledgment i 
not re-vest a title fully established in another person. Pl 

In Stansfield v. Hobson (1) the point was not noticed in th 
of the lords justices who decided that case, 
argument which took place before them. The 
such a question, and the only conclusion to wh 
overlooked. That being so, I cannot treat 
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acknowledgment after the title has once gone can re-vest that title j 

owner. In Re Alison (2) the Court of on arrived at an aioe Momiete 
in Justice to the Vice-Chancellor I ought to say that that case was not cited Lelors 
him. This appeal is -brought for that reason, and if there was nothing else the 
defendant would be entitled to succeed on the present appeal; but the appeal 
is not against the reasons of the decision, but against the decision itself. 

The judgment of the Vice-Chancellor can be supported on other grounds. The 
ease came on to be heard on admissions, and the defendant’s counsel thought that 
he should succeed in the absence of any evidence of an actual payment within the 
twenty years during which his client’s predecessors in title had been in possession 
of the entirety of the property after the widow’s death. It appears that, after 
holding possession of the entirety of the property for more than twenty years, the 
defendant and his predecessors in title for more than thirteen years continued the 
payment of the rents and profits to the owners of the other moiety. The plaintiff 


‘thought that, even if no payment was made in the twenty years, he would be 


entitled to succeed by reason of the acknowledgment given after that period had 
expired. He was about to adduce evidence of payment before 1864. The Vice- 
Chancellor, however, decided the case in his favour on the point of law, and the 
defendant did not tender any evidence to show that there was no payment before 
1864. He relied on the judgment given on the question of law by the Vice- 
Chancellor being erroneous, and concluded that the effect of the admissions was 
sufficient evidence of no payment before the completion of his title. He cannot 
be said to have been in any way surprised. He chose to conduct his own case 
without putting in any evidence. 

The evidence afforded by the admissions is very plain as to payment, and, there- 
fore, there is nothing from which the court could infer that the defendant's pre- 
decessor had acquired an indefeasible title by undisturbed possession for the statu- 
tory period. The Real Property Limitation Act, 1833, is thus out of the case 
altogether. There is nothing whatever to show the extinguishment of the title to 
the other moiety. The defendant’s counsel, probably when they saw how the appeal 
would be decided, asked leave to bring fresh evidence. I think that application 
must be refused. In the first place it is an application for indulgence. The defen- 
dant did not’ conduct his case as he might have done, and probably would have 
done if he could have foreseen what would happen. But that is no ground for the 
application. It is extremely dangerous, after trial, to allow fresh evidence to be 
brought. Nothing seems to be more likely to lead to perjury than allowing such 
fresh evidence. The exact point on which the court requires to be satisfied is known, 
and, if evidence is allowed to be given on the point, there is a great temptation to 
invent the facts required. Nothing, in my opinion, is more likely to prejudice the 
interests of truth-and justice. Sometimes we consider what I may call moral merits. 

It appears that this defendant’s father entered into possession, and that from 
November, 1864, to July, 1877, a period of nearly thirteen years, he accounted for 
the rents of one moiety to the person with whom he held in common. ‘The defen- 
dant asks now to be allowed to bring evidence that no rent was paid during the 
previous twenty years. I should think it would be almost impossible by any 
evidence to convince a jury that during the twenty years no rent had been paid. 
Assuming that one brother had possession of the whole for twenty years, is that 
a case for allowing the indulgence now asked? If we have any discretion in a 
case like this we ought, in my opinion, to exercise it against the person making 


such an application. 


BAGGALLAY, L.J.—This action is brought by one ol two tenants in common 
against the other for gale or partition of the property held in common. The defence 
set up is, that the right of the plaintiff's predecessor in title first accrued on the 
death of the testator’s widow in 1838, and that the defendant's predecessor held 
the whole for twenty years without accounting for any part of the rents and profits 
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that a claim by reason of the acknowledgment of 
iration of the twenty years. The Vice-Chancellor 
i i inti i i isi but I cannot agree 

decided in favour of the plaintiff. I agree with his decision, é 
with the grounds on which he based it. The Vice-Chancellor has held that where 
there has been possession without accounting for twenty years 4 subsequent 
ient to exclude the Real Property Limitation 


acknowledgment in writing is suffice 
Act, 1833, and, as an authority for this proposition, he relies on Stansfield v. Hob- 


son (1). According to the marginal notes of the reports of that case, it is an 
authority for the Vice-Chancellor’s decision. But, when we look at the judgments 
of the two lords justices, it is clear that the only point actually decided by them 
was whether the document in that case was itself a sufficient acknowledgment, 
independently of the time of its being given, of the title of the mortgagor or of his 
right to redeem, to satisfy s. 28 of the Real Property Limitation Act, 1833. How- 
ever, the Vice-Chancellor thought that the case was in point and binding upon him; 
and he followed what he thought was the decision of the lords justices. I am 
unable to adopt the view that the case is in point. 

It was not established in Stansfield v. Hobson (1) that an acknowledgment from 
a mortgagee after he had been twenty years in possession was sufficient to take the 
case out of the statute. The point was, however, argued in Re Alison (2), and in 
that case it was held that the right of the mortgagee was fully established by the 
twenty years’ possession, notwithstanding an acknowledgment given after that time 
had elapsed. I am unable to agree with the grounds of the Vice-Chancellor’s 
judgment. The grounds on which the case must be decided are that the facts are 
on the written admissions, and that there is nothing on the face of the admissions 
to show that, during the possession of the defendant's predecessor in title, there 
had been no accounting to the owner of the other half share for the rents and 
profits of that share. - 

Applying the rule as to presumption of payments to the facts stated in the 
admissions, I should think that there had been accounting for rents and profits 
during that period. Counsel for the defendant asks to be allowed to bring addi- 
tional evidence to show that the admissions are not correct, and he relies upon 
R.S.C., 1875, Ord. 58, r. 5 [now R.S.C., Ord. 58, r. 9 (2)]. No doubt the court has 
full discretionary power to order such evidence to be admitted if it thinks that 
special grounds for allowing such fresh evidence have been shown. What special 
grounds are there for acceding to the application? That those who advised the 
plaintiff put a special construction on those admissions which is not a right con- 
struction to put upon them. That is no sufficient ground, and I think that the 
application should be refused, and that the judgment must be affirmed. 


200 


The plaintiff sets up in answer to 
his predecessor’s title after the exp 


LUSH, L.J.—If it is proved that for more than twenty years before accounting 
no payment was made at all, any payment made after the expiration of that would 


not have given a title. If there has been possession for twenty years without paying ]{ 


or accounting for the rents and profits, a new title in the claimant is created by the 
statute, No evidence has been given that the rents and profits were not accounted 
for from 1833 to 1864. It is said that we may infer from the admissions that there 
was no accounting for the rents and profits of a moiety. I cannot agree to that 
The admissions state that upon the death of the widow Thomas Sanders the son 
ae into receipt of the rents and profits and continued in such receipt down to 
on time of his death, What does that say more than that one tenant got into 
eae of the entire estate? It does not say that possession was not given and 
cept on the footing of the person taking possession accounting. [His Lorpsur 
sa eget of the admissions, and continued :] To my mind it is not only ae 
tae ea are ai facts Poa payment of half of the rents and profits may 
Brees : » Dub, as an interence of fact, it is not at all likel that 
ieee hh an Srisre himself by an adverse title would continue mle 2 ‘ie dente 
rother whom he had excluded by such adverse possession. It is not likely 
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4 that a man would willingly create a title against himself. The reasonable inference 
of fact to be drawn is, that payments of rent were made continuously during and 
after the time when title by adverse possession is said to have been gained, and 
that such payments only changed hands in 1864. 


Appeal dismissed. 


3 «Solicitors: Gold & Son, for R. & R. P. Der Me aeatneneie Hal kei 
J.C. € T. Sowerby, Stokesley. nm, ft o., for 
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HOWE AND ANOTHER v. SMITH 


) 
[Court or AppeaL (Cotton, Bowen and Fry, L.JJ.), March 31, April 1, May 29, 
1884] 


[Reported 27 Ch.D. 89; 53 L.J.Ch. 1055; 50 L.T. 573; 48 J.P. 773; 
32 W.R. 802] 


q Sale of Land—Contract—Breach—De posit—Recovery—Repudiation of contract 
by purchaser—Deposit paid ‘‘as a deposit and in part payment of the pur- 
chase money.”’ 

A deposit, paid by the purchaser to the vendor in accordance with the terms 
of a contract for the sale of land, is, in the absence of some contrary provision 
in the contract, according to the ordinary interpretation by business men, a 
security for the completion of the contract, and where the conduct of the pur- 
chaser is such as to amount to repudiation of the contract and he has lost all 
right to specific performance of the contract in equity and to damages for its 
non-performance in law, he is not entitled to recover the deposit from the 
vendor. This is so where the deposit is ‘‘paid as a deposit and in part pay- 
ment of the purchase money.”’ 

! A. contracted to sell real estate to B. for £12,500, ‘‘£500, part thereof, 
having been paid, on the signing of this agreement, as a deposit and in part 
payment of the purchase money.’’ The balance of the purchase money was 
to be paid on April 24, and the contract provided that if the purchaser ‘‘shall 
fail to comply with this agreement the vendor shall be at liberty to re-sell 
the premises in any manner, and the deficiency on such second sale thereof, 

[ with all expenses attending the same, shall be made good by the defaulter at 
this present sale, and be recoverable as liquidated damages.’’ There was no 
provision as to what was to be done with the deposit in case of a re-sale. The 
purchaser was guilty of such delay in completion as in the opinion of the court 
amounted to a repudiation of the contract, and the vendor re-sold for an amount 
equal to the original price. 

if Held: the purchaser was not entitled to recover the deposit. . 

Per Fry, L.J.: Where the vendor has a power to re-sell in case of default 
and the purchaser is to pay the deficiency, and the purchaser has been guilty 
of such default as justifies the vendor in treating the contract as rescinded, 
this affords the vendor an alternative remedy, so that he may either affirm the 
contract and re-sell under it, or rescind the contract and sell under his absolute 
title. If he acts under the contract he must bring the deposit into account in 
his claim for the deficiency; if he sells as owner he may retain the deposit, but 


loses his claim for the deficiency. 


= 
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Appeal from a decision of Kay, J -, in an action for specific pertormance. 

By an agreement, dated Mar. 24, 1881, and made between the defendant, Georse 
Hindes Smith, of the one part, and Thomas Heslope Howe, one of the plaintiffs, 
of the other part, the defendant agreed to sell and T. H. Howe agreed to purchase, 
for the price or sum of £12,500, £500, part thereof, having been paid on the si nt 
ing of this agreement, as a deposit and in part payment of the purchase eae 
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certain freehold pieces of land, free from encumbrances. The balance of the pur- 
ehase money was to be paid on April 24, 1881, when the purchase was to be com- 


’ pleted, the rents and outgoings up to that time being received and paid by the 


vendors. In case of delay from any cause, except the default of the vendor, the 


purchaser was to pay interest at 5 per cent. from that day till actual completion. 
Clause 8 was as follows: 


“Tf the purchaser shall fail to comply with this agreement the vendor shall 
be at liberty to re-sell the premises in any manner, and the deficiency on such 
second sale thereof, with all expenses attending the same, shall be made good 
by the defaulter at this present sale, and be recoverable as liquidated damages. 
This stipulation shall not prejudice the right of the vendor to a specific per- 
formance of this contract, nor shall he be bound to tender a conveyance to the 
purchaser.”’ 


. By a letter written at the same time, the vendor’s solicitor agreed that the clause 


as-to re-sale should not be put in force till the lapse of six weeks from April 24. 
On April 24 the purchaser had not sent the draft conveyance to the vendor's 
solicitor. The latter pressed for completion, and on June 20 it was agreed that the 
purchaser should have a month's further time to complete the contract on his 
paying certain costs. The contract was not completed, and the vendor afterwards 
declined to complete on the ground of the purchaser’s delay. T. H. Howe, having 
sold his interest in the purchase to N. E. Howe, T. H. Howe and N. E. Howe on 
July 25, 1881, commenced an action against the vendor for specific performance of 
the agreement, and an injunction to restrain him from selling or conveying the 
property to any persons other than the plaintiffs. About six months afterwards 
the vendor re-sold the property at the original price. Kay, J., dismissed the action 
with costs on the ground of the purchaser’s delay, and the plaintiffs appealed. 

After the arguments as to the right of the plaintiffs to specific performance, the 
court allowed the plaintiffs to raise a claim for the return of the deposit. 


W. Pearson, Q.C., and C. Batten for the plaintiffs. 
Graham Hastings, Q.C., and Kingdon for the defendant. 


At the conclusion of the arguments the court delivered judgment affirming the 
decision of Kay, J., that the plaintiffs were not entitled to specific performance, 
but reserved judgment on the question whether they were entitled to the return 


of the deposit. 
May 29, 1884. The following judgments were read. 


COTTON, L.J.—This is an action brought by a purchaser and his sub-purchaser 
for the specific performance of a contract for the purchase and sale of land. At 
the hearing of the action, Kay, J., decided the only point raised by the plaintiffs, 
by the pleadings, viz., that in consequence of the delay the plaintiffs were not 
entitled to the equitable remedy of specific performance, which is only granted to 
those who are ready and prompt, and on appeal we affirmed this decision. 

But at the hearing of the appeal counsel for the plaintiffs asked liberty to raise 
a claim to the return of the deposit, the deposit being £500, which claim had not 
been raised in the court below, and we gave the leave, and considered the necessary 
amendments as having been made. The claim for this return of the deposit of 
£500 is a claim which generally arises at common law. It has also arisen in bank- 
ruptey, but in equity it has not arisen except with reference to sales under the 
jurisdiction of the court, and that accounts for the little authority there is on the 
point. The first thing we must look at is the contract. _The contract contains no 
clause at all as to what is to be done with the deposit if the contract is not per- 
formed. It states that £500, part of the purchase money of £12,500, has been 
paid as a deposit, and in part payment of the purchase money. There was nothing 
else which was material except cl. 8, which was relied on (having regard to a case 
which I shall refer to) as giving the plaintiff the right to the return of the deposit. 
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It was contended that, having regard to Palmer v. Temple (1), this clause had 
fixed what was to be the penalty imposed on the purchaser if he made default— 
that this was to be the only liability in the case of default, and, therefore, that the 
deposit must be returned to the purchaser, the person who made default, of eres 
subject to any claim which there might be to have any sum deducted under the 
sale. That case did, no doubt, lay down that, under that contract, the parties had 
settled what was to be the result of a default, but that was on a somewhat different 
provision from the claim in this case. It was under a proviso which laid down 
that, if either vendor or purchaser made default, then a sum of £1,000 should be 
paid as liquidated damages. It may be that that induced the court to come 
to the decision which they arrived at in that case—that that prevented the vendor, 
on the default of the purchaser, from retaining the deposit in consequence of the 
default of the purchaser. That case turned on the express terms of that proviso, 
which is different from the proviso in this case. If so, of course it is no authority 
here; but if that case does lay down (which I do not think it could have done), 
that such a clause, however varied in terms, would prevent the vendor, on the 
default of the purchaser, from retaining the deposit, I cannot agree with it, and 
do not feel bound to follow it. 

In my opinion, this is a clause which merely fixes the amount which the vendor 
is to be entitled to if he follows the course which is there pointed out. It fixes 
the amount which he is to claim in that event; but, in my opinion, if the vendor 
had, irrespective of that clause, a right to retain the deposit under the circum- 
stances existing in the present case, this clause would not give the purchaser the 
right to recover the deposit. The mere fact that there has been a re-sale, even if 
it were under this clause, which is in dispute, can, in my opinion, make no dif- 
ference if the purchaser has made such a default as precludes him from demanding 
the transfer of the estate. That being so, when the vendor re-sold the estate he 
was only selling that, which the purchaser had no possible right to demand, and 
his doing so cannot, in my opinion, affect the rights of the vendor and purchaser 
to the deposit. 

But there is something more than that. In that case, undoubtedly, the judges 
did say that, independently of contract, the vendor cannot,.on the default of the 
purchaser, retain the deposit; and there are similar expressions in other cases to 
that effect. There is a similar expression of opinion in Hinton v. Sparkes (2), and 
I think there are similar expressions of opinion in other cases at common law. But 
that, as I understand Suaprn (Lorp Sr. Leonarps), in his book on VENDORS AND 


PurcHasers (14th Edn.), p. 40, is not in accordance with his view, for what he 
says is this: 


‘Where a purchaser is in default, and the seller has not parted with the sub- 
ject of the contract, it is clear that the purchaser could not recover the deposit ; 
for he cannot, by his own default, acquire a right to rescind the contract.’? 


Then he goes on to state his opinion that the mere re-sale of the estate after the 
purchaser’s default cannot in any way affect the right of the depositee to retain 
the deposit. Then we have Collins v. Stimson (3). There Portock, B. refused 
to order the return of the deposit under circumstances somewhat different from 
these. What he says is this (as reported at 11 Q.B.D. at pp. 148, 144) ; 


~ According to the law of vendor and purchaser, the inference is that such a 
deposit is paid as a guarantee for the performance of the contract, and where 
the contract goes off by default of the purchaser, the vendor is entitled to 


retain the deposit.” 
That was the grand principle of his decision. 


But the matter does not quj i isi 
quite stop there. There is a decision und 7 
different circumstances from the present case in Depree v. Bedb Asie 
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the Court of Appeal in Re Parnell, Ex parte Barrell (5). There the purchaser had 
become bankrupt, and the trustee in bankruptcy had disclaimed the contract under 
which he sought to recover the deposit. That was refused. James, L.J., says 
(10 Ch. App. at p. 514): 


‘The trustee in this case has no legal or equitable right to recover the deposit. 
The money was paid to the vendor as a guarantee that the contract should be 
performed. The trustee refuses to perform the contract, and then says, ‘Give 
me’back the deposit.’ There is no ground for such a claim.”’ 


There is a variance, no doubt, in the expressions of opinion, if not in the decisions, 
with reference to the return of the deposit; but I think that the judgment of 
James, L.J., gives us the principle on which we should deal with the case. 

What is the deposit? It is in the contract described as a deposit and a part pay- 
ment of the purchase money. The deposit, as I understand it, and using the words 


of James, L.J., is a guarantee that the contract shall be performed. If the sale 


goes on, of course not only in accordance with the words of the contract, but in 
accordance with the intention of the parties in making the contract, the deposit 
goes in part payment of the purchase money for which it is deposited; but if, on 
the default of the purchaser, the contract goes off—that is to say, if he repudiates 
the contract—then, according to James, L.J., neither he, nor those claiming through 
him, can have any right to recover the deposit. It may not be that in all cases 
where this court would refuse specific performance the vendor ought to be entitled 
to retain the deposit. It may well be that there may be circumstances which would 


justify this court in declining, and require the court, according to its ordinary 


rules, to refuse, specific performance, in which it could not be said that the pur- 
chaser had repudiated the contract, or that he had entirely put an end to it so as 
to enable the vendor to retain the deposit. In my opinion, in order to enable the 
vendor so to act, there must be those acts on the part of the purchaser which not 
only amount to such delay as to deprive him of the equitable remedy of specific 
performance, but which make his conduct amount to a repudiation on his part of 
the contract. In those circumstances, in my opinion, the rule is correctly laid 
down in the judgment of James, L.J.—of course the case there was stronger than 
that which we have now to deal with—where the representative of the purchaser 
had neither in law nor in equity the right to the return of the deposit. 

What are the facts here? The contract was to be performed, according to the 
arrangement, on April 24. It is not necessary now to enter into the question of 
how far time would be considered as of the essence of the contract, because, since 
the Supreme Court of Judicature Act, 1873, when the question whether time is of 
the essence of the contract arises, all contracts must be governed by the rules of the 
courts of equity concerning that subject. What took place was this. Not only was 
the contract not performed on that day, but there was a delay from time to time, 
the purchaser asking for, and at one time, under hard terms of payment of costs, 
obtaining an extension of the time. He obtained further time, knowing that the 
vendor considered it of importance, as it was of importance, that the contract 
should be performed, if not to the very day, at least within a reasonable time. It 
was not performed within a reasonable time, and from the conduct of the purchaser, 
as I read the letters and understand what took place, I come to the conclusion that 
he never was, up to or even at the time when he brought this action, ready with 
the money to perform the contract. He was not ready with the money 1n order 
to purchase the estate, and, at the time when the action was commenced, if the 
vendor had said: ‘‘Where is your money; produce it, and then I will make the 
conveyance,’’ he would not have produced the money, nor would the person to 
whom he sold that contract. In my opinion, without at all laying down that 
wherever the court refuses specific performance it will allow the vendor to retain 
the deposit, in this case the purchaser has so acted as to repudiate, on his part, 
the contract, and he cannot, under those circumstances, take advantage of his 
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own default to recover this deposit from the vendor. Therefore, on this point 


also, the appeal fails. 


ho ; : ms 
BOWEN, L.J.—I am of the same are ae ibaa 2 3 na Assi meee 
right, according to our decision pronounced o p : , Biete-wan'tieed 
specific performance of the contract for the sale of the property. Bu ‘ ; * 
at the last moment by his counsel that, at all events in the alternative, e at : 
entitled to the return of his deposit money. Treating the pleadings as amended - 
that purpose, we agreed to consider that alternative claim as if it had been srt 
on the pleadings in the way in which, whatever may have been the practice before 
the Judicature Act, I myself can see no reason why it should not be raised now. 
We have, therefore, to consider whether, under the circumstances of this case, 
the purchaser has lost his right to the return of this deposit money. The question 
as to the right of the purchaser to the return of the deposit money must, in each 
case, be a question, to my mind, of the conditions of the contract. In principle it 
ought to be so, because, of course, persons may make exactly what bargain they 
please as to what is to be done with the money deposited with one of the parties, 
or, where one of the parties is stakeholder, to abide the decision of the question 
with regard to the contract. The parties may make what bargain they please, 
and we have to look to the documents to see what bargain was made. If any 
authority were wanted—I do not think it is—for that, which is a question of con- 
struction, it would be found in Palmer vy. Temple (1), one of the cases to which 
Cotton, L.J., has referred, and which, whatever may be the value of the case as 
an authority on the construction of the contract in the case—as to which I agree 


with everything that has fallen from Corron, L.J.—does not seem to me to be at E 


variance with the principle that in each case we must consider what was the 
bargain. 
In that case it was said (9 Ad. & El. at p. 520): 


“The ground on which we rest this opinion is, that, in the absence of any 
specific provision, the question whether the deposit is forfeited depends on 
the intent of the parties, to be collected from the whole instrument.”’ 


In the present case we have, in the first place, turning to the language of the 
instrument, a description of the manner in which the money is staked or deposited. 
It is a deposit and it is to be both a deposit, and in the nature of part payment, 
and there is, further, a special covenant to which one ought to look to see whether 
any light is thrown on the language of the special covenant that the money is 
paid over as a deposit. Passing for a moment the special covenant, which I think 


in the event of his insisting on his rights under the special covenant, and it seems 
to me that we have to consider what in ordinary parlance, and as used in an ordi- 
nary contract of sale, is the meaning which business persons would attach to the 
term ‘‘deposit.’’ 

Without going at length into the history, and accepting all that has been said 
and will be said in this court on that point, shortly it comes to this, that a deposit 
if nothing more is said about it, is, according to the ordinary interpretation by 
business men a security for the completion of the purchase. But, in what sense 
rtain the pur- 
oning his contract, and yet recover the deposit, 


neither the principle nor 
haser is receding from the 
force it. Tt seems to me 


the decision applies—that this is not a case where the pure 
contract, but, on the contrary, that he ig seeking to en 
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Ny the auswer to that argument is that, although in terms in a case like the present 


se 


~~ Q) 


the purchaser may appear to be insisting on his contract, in reality he has so 
conducted himself under it as to have refused, and has given the other side the 
right to say that he has refused performance. He may look as if he wished to 
perform, but in reality he has put it out of his power to do so—he has fallen from 
his contract. 

In every case, at law, it seems to me the question whether time is of the essence 
of the contract must depend, just as the question of the deposit must depend, on 
the contract itself. It is not necessary, in the present instance, to consider 
whether, under this special contract, time was of the essence of the contract or 
not, because the Judicature Act has placed the matter, as regards such proposi- 
tions, on the-footing on which it would have been treated in equity before the Judi- 
eature Act. But it is obvious that the party may lose his right to insist on a 
specific performance before an equitable tribunal without at the same time having 


necessarily so acted as to justify the other side in saying the contract is altogether 


at-an end. AsI understand, speaking with a due consciousness of my own ignor- 
ance on the point, all the court of equity does when it refuses specific performance 
on the ground of lapse of time, is to leave the parties to their remedy at law. It 
refuses it because it would be unfair that the relief should be given. It does not 
follow, as a matter of law, on principle, that, because specific performance is 
refused, therefore the whole contract is at an end in law. We have to look to the 
conduct of the parties and to the contract itself, and put the two things together to 
see whether the purchaser has acted, not merely so as to break his contract, but 
to entitle the other side to say he has repudiated and no longer stands by it. It 
applies the principle of the decision no more than is necessary to show that there 
must be a special or a reasonable performance which entitles him to deny the 
repudiation of the contract. 

Looking to see whether the conduct of the purchaser has not in the present 
instance brought him within that definition, I think it is impossible, reviewing 
the case from first to last, to doubt that he has so dealt with his bargain as to give 
the vendor a right to allege, if he chooses, that the contract is at an end, and the 
purchaser has receded from the bargain, and that it is just that the vendor should 
say that the purchaser has receded from the bargain. For the purposes of the case 
the purchaser has receded from the bargain, and the deposit money is liable to be 
retained by the vendor. Therefore, in my opinion, the appeal fails. 


FRY, L.J., stated the facts and continued: The question then arises, which has 
been argued before us, although not before Kay, J., whether or not the purchaser 
is entitled to recover the £500 paid on the signing of the contract. The £500 was 
paid, in the words of the contract, as ‘‘a deposit and in part payment of the pur- 
chase money.’’ “What is the meaning of this expression? The authorities seem 
to leave the matter in some doubt. Some lean in the direction of the view that, 
in the absence of express stipulation, the deposit is not forfeited by mere non- 
performance. 

Thus, in Palmer v. Temple (1), a sum of £300 was paid as in the present case, 
by way of deposit and in part payment, and the agreement stipulated that, if either 
party should refuse to perform the agreement, he should pay £1,000 to the other 
party as liquidated damages. The purchaser made default, the vendor re-sold the 
estate, and the Court of Queen’s Bench held that the vendor’s remedies were re- 
gtrained by the contract; that he might have sued for the penalty, and recovered 


such damages as a jury might award. Lorp Denman, C.J., said (9 Ad. & El. at 


pp. 520, 521): 
“But he cannot retain the deposit, for that must be considered, not as an 
earnest to be forfeited, but as part payment. But the very idea of payment 
falls to the ground when both have treated the bargain as at an end; and from 
that moment the vendor holds the money advanced to the use of the purchaser. 
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It is to be observed that the Lord Chief Justice does not seem to have given any 
force to the words of the contract, which showed that the money was paid by way 
of deposit as well as in part payment. 2. 

In Ockenden v. Henly (6) the question was whether, in ascertaining the deficiency 

on a re-sale, credit was to be given for the deposit or not; and there Lorp Camp- 
BELL, C.J., in delivering the judgment of the court, said (E.B. & KE. at pp. 492, 
493) : ; 
‘‘Now, it is well settled that, by our law, following the rule of the civil law, a 
pecuniary deposit upon a purchase is to be considered as a payment in part of 
the purchase money, and not as a mere pledge: SuGpEN oN VENDORS AND Por- 
CHASERS (13th Edn.), ch. 1, s. 3, art. 18. Therefore, in this case, had the 
deposit been paid, the balance only of the purchase money would have remained 
payable. What, then, according to condition 7, is the deficiency arising upon 
the re-sale which the seller is entitled to recover? We think the difference 
between the balance of the purchase money on the first sale and the amount of 
the purchase money obtained on the second sale; or, in other words, the 
deposit, although forfeited so far as to prevent the purchaser from ever re- 
covering it back, as, without a forfeiture, he might have done—Palmer v. 
Temple (1), still is to be brought by the seller into account if he seeks to recover. 
as for a deficiency on the re-sale.”’ 


On the other hand, in Collins v. Stimson (8), Pottock, B., said (11 Q.B.D. at 
pp. 143, 144): 


“‘According to the law of vendor and purchaser the inference is that such a 
deposit is paid as a guarantee for the performance of the contract, and, where 
the contract goes off by default of the purchaser, the vendor is entitled to 
retain the deposit.”’ 


These authorities appear to afford no certain light to answer the inquiry whether, 
in the absence of express stipulation, money paid as a deposit on the signing of a 
contract can be recovered by the payer if he has made such default in performance 
of his part as to have lost all right to performance by the other party to the contract, 
or damages from him for non-performance. Money paid as a deposit must, I con- 
ceive, be paid on some terms implied or expressed. In this case no terms are ex- 
pressed, and we must, therefore, inquire what terms are to be implied. The terms 
most naturally to be implied appear to me, in the case of money paid on the sign- 
ing of a contract, to be that, in the event of the contract being performed, it shall 
be brought into account, but that, if the contract is not performed by the payer, it 
shall remain the property of the payee. It is not merely a part payment, but is 
then also an earnest to bind the bargain so entered into; and creates, by the fear 
of its forfeiture, a motive in the payer to perform the rest of the contract. 

The practice of giving something to signify the conclusion of the contract—some- 
times a sum of money, sometimes a ring or other object—to be re-paid or re-delivered 
on the completion of the contract, appears to be one of great antiquity, and very 
general prevalence. It may not be unimportant to observe, as evidence of this 
antiquity, that our own word ‘‘earnest”’ has been supposed to flow from a Pheenician 
source, through the appoBdv of the Greeks, the “‘arra”’ or ‘‘arrha’’ of the Latins 
and the “‘arrhes”’ of the French. It was familiar to the law of Rome; and without 
going into the distinctions of that law on the subject (see Vinnivs on JUSTINIAN’S 
Instirures, lib. iii., tit. 24; Trarré pu Poruier, Contrat pe Vente art vi h. 1 
art. 3), it will be enough to observe th a patie 
expressed in the Insrirures, lib. iii., tit. 24 (tit. 23 in T. E. Hottanp’s text] : 

“Is qui recusat adimplere contractu | 


S1 vero venditor duplum restituere 
sum sit.’’- 


m, si quidem est emptor, perdit quod dedit 
compellitur, licit super arrhis nihil expres- 


Furthermore the earnest did not lose that char 


: acter, because the same thin i 
also avail as part payment. Vinntus Says: wit 


at the general rule appears to have been that. 
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A “Datur autem arrha vel simpliciter, ut sit argumentum duntaxat et probatio 
emptonis contractee, veluti si annulus detur; vel ut simul postea cedat in 
partem pretii, data certa pecunia.”’ 


(Vinnivs on JusTINiaN, iii., tit. 24, p. 671, pl. 8, in 1726 Edn.). From the Roman 
_ Law the principles relating to the earnest appear to have passed to the early juris- 
prudence of England. Bracron (Lib. ii., cap. 27, p. 490, Tw1ss’s edition) Says : 
“Item cum arrarum nomine aliquid datum fuerit ante traditionem, si emptorem 
emptionis pcenituerit, et a contractu resilire voluerit, perdat quod dedit; si 
autem venditorem, quod arrarum nomine receperit, emptori restituat dupli- 
catum.”’ 


Though the liability of the vendor to return to the purchaser twice the amount of 
( the deposit, has long since departed from our law, the passage in question seems an 

authority for the proposition that the earnest is lost by the party who fails to 

perform the contract. That earnest and part payment are two distinct things is 

apparent from s. 17 of the Statute of Frauds, which deals with them as separate 

acts, each of which is sufficient to give validity to a parol contract [s. 17 repealed; 

see Sale of Goods Act, 1893, s. 4, itself repealed by Law Reform (Enforcement of 
DPD Contracts) Act, 1954, s. 2]. 

Taking these early authorities into consideration, I think we may conclude that 
the deposit in the present case is the earnest or ‘‘arrha’’ of our earlier writers; that 
the expression used in the present contract, that the money is paid ‘‘as a deposit 
and in part payment of the purchase money,’ relates to the two alternatives, and 
declares that, in the event of the purchaser making default, the money is to be 

Ff forfeited, and that, in the event of the purchase being completed, the sum is to be 
taken in part payment. Such being my view of the nature of the deposit, it appears 
to me to be clear that the purchaser has lost all right to recover it if he has lost both 
his right to specific performance in equity and his right to sue for damages for its 
non-performance at law. That the purchaser has, by his delay, lost all right to 

_ specific performance, we have already decided. It remains to inquire whether he 

F has lost all right to sue for damages for its non-performance. 

In my opinion, the time fixed by a contract for the payment of the balance of 
the purchase money and the completion of the contract was, according to the law 
as it stood before the Judicature Act, 1878, of the essence of the contract, so that 
non-payment on that day, provided it was not caused by the default of the vendor, 
authorised the vendor at law to treat the contract as rescinded. Wilde v. Fort (7); 

CG Stowell v. Robinson (8), Noble v. Edwardes (9), and SuGpEN oN VENDOR AND Por- 
cuaser, ch. 6, s. 1, are some among many authorities to which I might refer in 
support of these propositions. Section 25 (7) of the Supreme Court of Judicature 
Act, 1873, enacted that stipulations in contracts as to time, which would not before 
the passing of that Act have been deemed to be of the essence of such contracts in 
a court of equity, should receive in all courts the same construction and effect as 

H_ they would theretofore have received in equity [see now Supreme Court of Judi- 
cature (Consolidation) Act, 1925,s.44]. The effect of this clause is, in my opinion, 
that the purchaser secking damages is no longer obliged to prove his willingness 
and readiness to complete on the day named, but may still recover if he can prove 
such readiness and willingness within a reasonable time after the stipulated day; 
and the inquiry, therefore, arises whether the purchaser in the present case could 

J aver and prove such readiness and willingness within a reasonable time. The 
contract was entered into on Mar. 24, April 24 being fixed for completion; but, by 
a letter written at the same time, the vendor's solicitor agreed that the clause for 
re-sale should not be put in force till the lapse of six weeks from April 24. This 
was not a stipulation postponing the time for completion generally, but merely 
limiting the exercise of a consequential power. April 24 arrived, but the draft 
conveyance had not been sent, and the vendor pressed for completion, but in vain. 
It appears that on June 20 the vendor agreed to give a month ’s time for completion 
on the purchaser agreeing to pay certain costs (to which the purchaser assented). 
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Having regard to all that had occurred before, I consider that the expiration ry ce 
month was the latest time at which the purchaser could require the vendor ; 
accept his purchase money and complete. The month expired and 7 eaten 
was made, and, though this action was tage shortly afterwards, I do not ti 
of payment has ever been made. re 
os Vw aes ene a that the purchaser could not show a readiness and willing- 
ness to complete either on the day fixed or within a reasonable time after ; but T 
find, on the contrary, such a protracted default on the purchaser's part, notwith- 
standing the urgency of the vendor, as, in my opinion, justified the vendor in 
treating the purchaser as refusing to complete (notwithstanding his protestations of 
cood intentions for the future), and as further justified the vendor in treating the 
contract as rescinded. In a word, the purchaser has, in my opinion, been guilty 
of such delay, whether measured by the rules of law or of equity, as deprives him 
of his right to specific performance and of his right to maintain an action for 
damages, and under these circumstances I hold that the purchaser has no right to 
recover his deposit. . 
Yet another point has been raised and demands decision. Clause 8 of the agree- 
ment gives, as I have already stated, a power to the vendor to re-sell if the pur- 
chaser fails in his performance, and declares that the deficiency on such second 
sale shall be made good by the defaulting purchaser and be recoverable as liquidated 
damages. In the present case the defendant, the vendor, declined to perform the 
contract on the ground of delay on the part of the plaintiff. The plaintiff brought 
this action, and about six months subsequently the vendor re-sold the property at 
the original price, and it is contended by the plaintiff that the defendant thereby 
lost all right of retaining the deposit. If the vendor had chosen to re-sell under 
this power, and to sue the purchaser for the deficiency, he would, in my opinion, 
and in accordance with Ockenden v. Henly (6), have been obliged to bring the 
deposit into account, but that is not the course which he has pursued. It appears 
to me that, when the purchaser had failed on his part down to the last moment 
which law or equity gave to him, the vendor’s title was absolute both to the whole 
legal and equitable estate in the land sold, and also, by force of the terms of the 
deposit, to the deposited money also, and that the purchaser could recover no 
right in this deposit money because the vendor chose to sell his land, as he was 
entitled to do under his title as absolute legal and equitable owner. The observa- 
tions of SuapEN on this subject (Venpor anp Purcwaser (14th Edn.), p. 40) appear 
to me very cogent. Whether a clause such as cl. 8 in the present contract gives the 
vendor a power of re-sale for a default in performance on the very day named it is 
not now necessary to inquire. But, in my opinion, where there has been such 
default as justifies the vendor in treating the contract as rescinded, it affords the 
vendor an alternative remedy, so that he may either affirm the contract and sell 
under this clause, or rescind the contract and sell under his absolute title. If he 
act under the clause, he must bring the deposit into account in his claim for the 
deficiency; if he sell as owner he may retain the deposit, but loses his claim for 


the deficiency under the clause in question. For these reasons I conclude that the 
appeal must be dismissed with costs. 


tt ls Appeal dismissed. 
Solicitors: C. C. Parr; W. White. 


[Reported by Franx Evans, Esq., Barrister-at-Law. | 
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GRAFF v. EVANS 


[Queen's Bencu Drvision (Field, J., and Huddleston, B.), February 28, 1882] 


[Reported 8 Q.B.D. 873; 51 L.J.M.C. 25; 46 L.T. 347; 
46 J.P. 262; 30 W.R. 380 | 


Licensing—Club—Supply of liquor to members—Members’ club—Need for club 
to hold licence. 

A bona fide members’ club consisted of about 1,100 members, who paid an 
entrance fee and periodical subscriptions, the objects of the club being social 
intercourse and mutual and moral improvement. ‘Trustees of the club property 
were appointed, in whom, by one of the rules, the property of the club was 
vested; there was a managing committee to conduct the general business of 
the club; and the appellant was the manager of the club acting for the com- 
mittee. Members could obtain food and refreshments in the club, and were 
also supplied with wine, beer, and spirits for consumption either on or off 
the club premises, the price charged for liquors in the latter case being 33 
per cent. above the cost price. The produce of these transactions went to the 
funds of the club, which had no licence to sell. In the ordinary course of his 
duty as manager the appellant supplied, at the club bar, a bottle of whisky 
and a bottle of beer to a member, for consumption off the club premises, and 
received from him 3s. 11d. in payment for the same. On the complaint of the 
respondent, he was convicted and fined 20s. by a metropolitan magistrate for 
“selling intoxicating liquors by retail without being duly licensed, contrary to 
s. 3 of the Licensing Act, 1872.” 

Held: the members were the joint owners of all the property of the club; 
when the member in question obtained the liquor for which he had asked, and 
paid a price for it, he already had a legal interest in the liquor and he then 
purchased the interest of the other members of the club; that transaction did 
not constitute a sale of the liquor; and, therefore, the appellant had been 
wrongly convicted. 


Notes. Followed: Ranken v. Hunt (1894), 10 R. 249. Distinguished: Mullinager 
R.D.C. v. Rowles (1912), 6 Tax Cas. 85. Applied: Metford v. Edwards, [1914-15] 
All E.R.Rep. 653; Wurzel v. Houghton Main Hope Coal Delivery Service, Ltd,, 
Wurzel vy. Atkinson, [1936] 3 All E.R. 311; Trebanog Working Men's Club and 
Institute, Ltd. v. Macdonald, Monkwearmouth Conservative, Ltd. v. Smith, [1940] 
1 All E.R. 454. Referred to: Newell v. Hemingway (1888), 58 L.J.M.C. 46; 
Bowyer v. Percy Supper Club (1893), 69 L.T. 447; Woodley v. Simmonds (1896), 
60 J.P. 150; I.R.Comrs. v. Tod, [1898] A.C. 899; Davies v. Burnett, [1902] 1 K.B. 
666; Humphrey v. Tudgay, [1915] 1 K.B. 119; A.-G. v. Swan, [1922] 1 K.B. 682. 

As to the application of the Licensing Acts to members’ clubs, see 5 HaLsBury 8 
Laws (8rd Edn.) 279, 280; and for cases see 8 Dicest (Repl.) 671-674. For the 
Licensing Act, 1953, s. 120 (1), see 33 Havssury’s Statutes (2nd Edn.) 250. 


Case referred to: 
(1) R. v. Wilkinson (1864), 10 tee piv, 


Also referred to in argument: laa sald 
R. v, Burgess (1863), Le. & Ca. 299; 2 New Rep. 85; 32 L.J.M.C. 180; 5 my Le 


255; 27 J.P. 888; 9 Jur.N.S. 582; 11 W.R. 602; 9 Cox, C.C. 302, C.C.R.; 
15 Digest (Repl.) 1074, 10,592. . 
R. v. Webster (1861), Le. & Ca. 77; 31 L.d.M.C. 17; 6 L.T. 827; 26 g.P,. a123 
7 Jur.N.S. 1208; 10 W.R. 20; 9 Cox, C.C. 18, C.C.R.; 15 Digest (Repl.) 
1074, 10,593. i 
Calye's Case (1584), 8 Co. Rep. 82 a.; 77 E.R, 520; sub nom. Windham ant 
Meade Case, 4 Leon. 96; 29 Digest (Repl.) 2, 7. 
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Case Stated by a metropolitan magistrate. . 
A complaint Fe preferred by the respondent against the appellant under s. 3 


of the Licensing Act, 1872 [see now Licensing Act, 1958, s. 120 ad that me ec 
appellant, did on May 4, 1881, in the parish of St. George, Hanover meal a 
county of Middlesex, unlawfully sell and expose for sale Pe retal a wae ware 
liquors at a time when he did not hold a justices licence aut orising an # : 
an excise licence for the sale of that intoxicating liquor. At the hearing : ba 
proved or admitted that the Grosvenor Club, sifuata at 200, Buckingham Pa ee 
Road, was a bona fide club properly constituted. Trustees of the club proper y 
were appointed, and there was a managing committee to conduct the general et 
ness of the club. The appellant Graff was the manager of the club, acting for the 
committee. There were about 1,100 members of the club, who paid an entrance 
tee and periodical subscriptions. The objects of the club were social intercourse, 
mutual and moral improvement, aided by lectures, and rational recreation. One 
object was to keep the members away from the public-house. They could obtain 
food and refreshments in the club, and also wine, beer, and spirits on payment. 
The produce of such sales went to the funds of the club. The club had no licence 
to sell liquor. On May 4, 1881, one James Foster, a member of the club and also 
a licensed victualler, purchased at the bar of the club, a bottle of whisky and a 
bottle of pale ale, and paid 3s. 11d. for the two. The barman wrapped them up 
in paper, and Foster, who had a friend not a member of the club with him, carried 
them away out of the club openly and without concealment. It-was also found 
that liquor to the value of £200 was sold annually to the members for consumption 
off the premises, and that there was a profit on such sales to the amount of 33 per 
cent. on the original cost; but it was contended on the appellant’s part that they 
did not amount to a sale of the whisky and ale within the meaning of s. 3 of the 
Act of 1872, inasmuch as the sale was to a member of the club; that liquor could 
be sold to members of the club for consumption, either on or off the premises; that 
one object of the promoters of the club was to enable members to buy for consump- 
tion off the premises; that the members were partners in the club property, and, 
therefore, that the member was only buying his own liquor, and this did not con- 
stitute a sale within the meaning of the Act. On the part of the respondent it 
was contended that the property in the club was vested in the trustees, and that 
the members of the club were not co-partners. The respondent also contended that 
the club was not legally entitled to sell liquors either on or off the premises without 
a licence; but the complainant, who was chairman of the Westminster Licensed 
Victuallers Protection Society, had no wish to interfere so long as the liquor was 
bought by a member of the club and consumed on the premises. 

It appeared to the learned magistrate that an ordinary club, such as the Gros- 
venor, was not a partnership in the legal sense of the word, not being an associa- 
tion formed for the purpose of realising a joint profit, though the members of it 
might be joint owners. The answer to the question whether or not what had 
occurred amounted to a trading within the meaning of the Act appeared to him 
to depend upon another, viz. : Did the club derive a profit from their outside selling? 
If the price charged was only the strict cost price to the club, and no profit was 
made, it would not amount to a sale within the Act; it would only be a mode of 
subdivision among the members; the club committee would only be the agents of 
the members to purchase, and the member in that case would merely repay his 
agent the cost price; the transaction would be similar to that of a subscription 
dinner or picnic, where one man provided the wine and beer for all, and each 
afterwards contributed in proportion to what he took. But, if a profit was made by 
the first buyer by charging more than the cost price to the consumer, that would 
amount to a sale. In the present case a considerable profit, as much as 33 per 
cent. on the original cost, resulted to the club. In answer to the objection made 
on behalf of the appellant that the profit did not benefit any individual in a 
PerUniary Ways but only helped to maintain the club, it appeared to be equally a 
profit of which the members had the advantage. Toster, though a member, bought 
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A the liquor in his individual and separate capacity, and was liable for the amount 





to the committee. Even if a partnership were admitted, it would make no dif- 
ference in this respect. The learned magistrate, therefore, came to the conclusion 
that the sale in question was a sale within the meaning of the Act, and convicted 
the appellant, fining him 20s. 

The question for the opinion of the court was whether the sale in question of 
whisky and ale to Foster was a sale of intoxicating liquor by retail within the 
meaning of s. 3 of the Act of 1872, requiring the seller to be duly licensed? 

By s. 3 of the Licensing Act, 1872: : 


‘““No person shall sell or expose for sale by retail any intoxicating liquors 
without being duly licensed to sell the same; any person selling or exposing 
for sale by retail any intoxicating liquors which he is not licensed to sell by 
retail, or selling or exposing for sale any intoxicating liquor at any place where 
he is not authorised by his licence to sell the same, shall be subject to the 
following penalties, that is to say....”’ 


Sir Farrer Herschell, Q.C., and A. L. Smith for the appellant. 
Staveley Hill, Q.C. (with him Sir Hardinge Giffard, Q.C., and Bremner), for 
the respondent. 


FIELD, J.—I have come to the conclusion that the question which the learned 
magistrate has asked us in this case must be answered in the negative. In the 
first place, the word ‘‘sale’’ in the earlier part of the question put to us is intro- 
duced there by the magistrate merely as a convenient term whereby to express the 
transaction in question. The Licensing Act, 1872, within which this transaction 
is said to come, introduces for the first time the words with which we have to deal 
today; and though provisions respecting the ‘‘sale’’ of intoxicating liquors and the 
regulation of public-houses are common enough in various Acts of Parliament since 
1828, yet by s. 8 of the Act of 1872 a new and distinct offence was created. That 
section is one creating an offence and imposing a penalty for the commission of it, 
and, therefore, before adjudging a person to be liable to that penalty, we must look 
carefully to see whether, upon a fair and strict construction of the language of the 
section in question, the person upon whom it is sought to impose the penalty has 
committed the offence, and so brought himself within the grasp of the section. 

The facts are very short and are very clearly stated in the Case. The club in 
question is admittedly a bona fide club, having trustees in whom by the rules of the 
club all the club property is vested, no doubt for the express purpose of enabling 
them to take such legal proceedings, either civil or criminal, as may be necessary 
for the protection of the goods and property of the club. But though the general 
property in the goods of the club is thus vested in the trustees, there are other 
special properties in such goods also created and vested in certain officers of the 
club other than the trustees. There is, for instance, a special property in the 
committee and a special property in the funds of the club vested in the treasurer, 
while Mr. Graff, the manager, has a special property in the provisions and liquors, 
so that he may be able to part with them without the necessity of having to obtain 
the consent of the trustees upon every transaction of that nature. He is the 
manager of the club, acting, not for the trustees, but for the committee who are 
his masters, as also in a certain sense are all the members of the club. The com- 
mittee, I take it, purchase the goods for the use of the club, and pay for them 
by cheques upon the club funds. The members, it seems, can obtain food and 
wine and other liquors in the club on payment for the same, the produce thereby 
realised going to the general funds of the club. The case finds that the sales of 
liquors to club members for consumption off the premises amounted annually to 
£200, and that there was an annual profit on such sales to the amount of 33 per 
cent. on the original cost of the articles. If that had been found to be ‘‘profit 
in the ordinary commercial sense of the word as a ‘‘trade profit,’’ it would, no 
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doubt, have been a considerable element in the consideration of the present ques- A, 


tion; but it is clear, I think, that the learned magistrate did not use the word 
‘‘profit’’ in the sense of its being such a profit as an ordinary retail trader would 
make, but simply that, whereas the liquors had cost, say, £100, the members of 
the club would have to pay £133 for them, that extra sum being the fair and just 
amount to be paid by the members who consumed the liquors in order to cover 


the expenses of that particular branch of the establishment, which it would not BP} 


be fair to put upon those members who did not make use of any intoxicating 
liquors. That, I think, is the meaning of the finding of the learned magistrate with 
respect to this matter of the profit of 33 per cent. on the sales of liquor. 

I agree with the learned magistrate that this is not a partnership, but that the 
members are joint owners of the club property. The true conclusion is, I think, 
that the members of the club are joint owners of the general property in all the 
goods of the club, and that the trustees are their agents with respect to such general 
property, notwithstanding that there are other agents such as the committee and 
the managers, etc., who have certain special properties in some of the goods vested 
in them. I am not able to follow the reasoning of the magistrate with regard to 
the question, whether or not there was a ‘‘sale’’ within the Act, depending upon the 
price charged and upon whether the club derived or made a profit upon the sale of 
these liquors. It does not appear to me to be at all material whether the sum 
which a member pays for the liquor supplied to him is more or less than or equal 
to its cost price. The transaction is not, in my opinion, made either more or less 
a ‘‘sale’’ within the statute by reason of any such variation in the price paid for 
the liquor by the members. The learned magistrate seems to have thought that, 
if the price charged to the members were exactly equal to the cost price of the 
article, it would not be a sale within the statute, but that if the price charged to 
him were more than the cost price, then it would be such a sale. I am unable, as 
I have said, to follow the reasoning by which he has arrived at that conclusion. 

We have to find out, if possible, the meaning of the legislature from the language 
they have used; and looking at that language, it is clear that they were of opinion 
that it was very undesirable that intoxicating liquor should be sold anywhere with- 
out a licence. The section is limited to a ‘‘sale of intoxicating liquors by retail.”’ 
Who then is it that the legislature is here striking at? Clearly it is at the trader 
who gains a profit by selling liquor by retail. The wholesale dealer who distributes 
the liquor on a large scale is not touched at all. Did then Graff, the manager, who, 
if not with his own hand, at all events by that of his subordinate, the barman, 
supplied the member with this liquor, sell the same by retail so as to bring the 
transaction within the section? I do not think that he did. A sale involves in it 
something in the nature of a bargain. Here there was no bargaining nor any 
contract between the members and Graff with respect to this liquor. It is part 
of the terms of membership that every member shall be entitled to obtain a bottle 
of wine or other liquor on payment of the price fixed for it by the committee. 
Foster was acting solely upon and within his right as a club member, not by reason 
of any new contract, but by reason of his old contract of association, by which, 
upon his subscribing a certain yearly or other periodical sum to the funds of the 
club, he became entitled to have liquor supplied to him as a member at a certain 
price. There was no contract of sale, nor could Graff, in my judgment, have main- 
Ho a erin peg ak lo as for goods sold and delivered in respect of these 
Foster was a we he at ar Warten weal ae eet aie ned a mac ae 
to him, as well as a buyer. Looki 6 th t i hachine he.2e eae 
Senianek yer. Looking a e Transaction as @ purchase by one mem. 

; ' shares of all the other members in the liquors, Foster was as much a 
co-owner as 8 vendor. It was, I think, a transfer of a special property or partial 
interest in’ the liquor to Foster; but it was not a sale, or, in the wider language 
used elsewhere in the Act, ‘‘a transaction in the nature of a sale,’ within the 
meaning of s. 3. I have, therefore, come to the conclusion that the conviction 
must be reversed, and that this appeal must consequently be allowed with costs. 
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HUDDLESTON, B.—I am of the same opinion. I quite agree with counsel for 
the appellant that s. 3 applies equally to liquor sold for consumption either on or 
off the club premises. The question before us is one of very considerable impor- 
tance, for, if this conviction be right, it follows as a logical consequence that every 
club in the kingdom is liable to penalties in respect of every glass of wine, spirits, 
or beer that is consumed on the premises. It is, I think, worthy of consideration 
that those who have framed the various Licensing Acts since the year 1828 never 
considered or intended that clubs should come within them. There is, no doubt, 
much force in what the learned magistrate has said in putting forward his view of 
the case; but, with the greatest possible respect for him, I cannot agree with the 
conclusion to which he has come; and in answer, therefore, to the question which 
he asks, I say that I do not think there has in fact been in this case a sale of 
intoxicating liquors by retail within the meaning of s. 3 of the statute. 

At the time Mr. Foster applied at the bar of the club for this liquor, it seems 


- clear to me that he possessed a property, or at any rate an interest, in the liquors 


which were then supplied or transferred to him—an interest which counsel for the 
respondent correctly designated as a one eleven-hundredth part or share therein. 
What then did he get from the barman who served him? He got from him, on 
payment of the price, the interest of the 1,099 other members of the club, who 
thereby transferred their rights to him. Taking the definition of a sale to be found 
in almost all the text writers, namely, that it is ‘‘a transfer of the absolute or 
general property in a thing for a price in money,’’ I say that here there was no 
transfer of the absolute or general property in these liquors, but a transfer of a 
special interest in them—a transfer, that is, of the interest of the other 1,099 
members of the club. 

That, in my opinion, is the result of the transaction; and, looking at it in the 
broadest light in which such a matter ought to be viewed, I cannot think that it 
was a sale by retail of intoxicating liquors within the meaning of the Act of Parlia- 
ment. It is obvious from R. v. Wilkinson (1) that clubs of this description could 
not obtain a licence, and when they part with a portion of their property to a 
member in the way stated in the Case, I do not think it is a sale within the Act, 
and I am, therefore, of opinion that this appeal must be allowed. 

Appeal allowed. 


Solicitors: Lewis & Lewis; A. J. Bristow. 
[Reported by Henry Lercn, Esq., Barrister-at-Law. | 
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SEWARD v. THE VERA CRUZ (OWNER). THE VERA CRUZ 


| [Houser or Lorps (The Earl of Selborne, L.C., Lord Blackburn and Lord Watson), 
November 28, December 1, 2, 1884] . E 


[Reported 10 App. Cas. 59; 54 L.J.P. 9; 52 L.T. 474; 49 J.P: 324; 
33 W.R. 477; 1 T.L.R. 111; 5 Asp.M.L.C. 386] 


Fatal Accident—Negligence—Collision at sea—Jurisdiction of Admiralty Court— 
“Claim for damage done by a ship’’—Action in rem on behalf of relations of 
ased—Competency. 
aera se the’ Fatal Accidents Acts brought for the benefit of the 
relations of a person whose death is alleged to have been caused by the negli- 
gence of the defendant is a purely personal action; if the death occurred at sea 
Pe the result of a collision between two ships the claim under the Fatal Acci- 
dents Act is not a claim ‘‘for damage done by a ship’’ within s. 7 of the 
Admiralty Court Act, 1861 [now the Administration of Justice Act, 1956, 
s. 1 (1) (d)]; and, therefore, an action could not be brought to enforce the claim 
in rem against the owner of the ship alleged to be to blame for the collision. 


Notes. Distinguished: The Englishman and The Australia, [1894] P. 239. 
Considered : The Theta, [1894] P. 280; Adam v. British and Foreign Steamship Co., 
[1898] 2 Q.B. 430. Distinguished: The Swift, [1901] P. 168. Considered: White- 
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Appeal from a decision of the Court of Appeal (Sm Barro Brorr, M.R., Bowrn 
and Fry, L.JJ.), reported 9 P.D. 96, reversing a judgment of Burt, J., in an action 
brought in rem against the owner of the Vera Cruz, a Spanish vessel, and her 
freight and cargo, by the appellant, as administratrix of William Seward, her hus- 
band, to recover damages under the Fatal Accidents Act, 1846, for the loss of her 
husband and son, who were drowned in consequence of a collision between the 
Vera Cruz and the British vessel Agnes, in the Mersey, in August, 1882. 

The Vera Cruz was arrested at Liverpool in July, 1883. The defendant appeared 
st, and contended that the Admiralty Court had no jurisdiction to 


action, but Burr, J., held himself bound by the decision of the 
your of the jurisdiction. 
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This decision was reversed by the Court of Appeal, that court holding that they bei 
not bound by the decision in The Franconia (1), as the court was equally divide 
in that case. The plaintiff appealed to the House of Lords. 


Gainsford Bruce, Q.C., and French for the appellant. 
Dr. Phillimore and Bucknill, for the respondent, were not called on to argue. 


THE EARL OF SELBORNE, L.C.—Both counsel for the appellant have argued 
this case with so much ability that your Lordships have received all that assistance 
which it would be possible for counsel to give in order to appreciate the question 
to be now decided, and, therefore, as the result has been to satisfy your Lordships 
that the judgment appealed from is right notwithstanding the very considerable 
conflict of opinion and authority which there was upon the point before, it does 
not seem to your Lordships necessary to call upon the learned counsel on the 
other side. 

This is an action in rem essentially. By the rules of court there are certain 
provisions made for actions in rem in the Probate, Divorce, and Admiralty Division 
as distinct from the ordinary class of actions. Although it might have been possible 
to bring an ordinary action, in all respects of the same kind as could be brought 
in the Queen’s Bench Division, in the Probate, Divorce, and Admiralty Division, 
and though I should be far from entertaining any doubt as to the jurisdiction of 
that Division to deal with such an action in this, as in any other case (but not 
more in this than in any other case) if no objection were taken, and no transfer 
asked for or made, yet this is not an action of that kind. This is an action brought 
in a form appropriate to actions in rem in the Admiralty Division, of the same 
kind as might have been brought in the Court of Admiralty before the Judicature 
Acts were passed, and this question must be determined exactly in the same manner 
as if the action had been so brought, and as if the Judicature Acts had never been 
enacted. 

The question whether such an action lies or not depends altogether upon the 
construction and effect of ss. 7 and 35 of the Admiralty Court Act, 1861. What is 
noticeable is that most of the sections are expressed in definite terms, leaving no 
opening for any doubt or question as to the particular cases in which a new juris- 
diction is to be given, or an old jurisdiction extended to the Admiralty Court. 
But s. 7 is expressed in perfectly general words : 


“The High Court of Admiralty shall have jurisdiction over any claim for 
damage done by any ship.” 


The question which your Lordships have to determine is what is meant by these 
words ‘‘claim for damage done by any ship,’’ whether they can, according to 
sound principles of construction, be held to include such causes of action as arise 
under Lord Campbell’s Act when death has occurred by reason of the ‘‘wrongful act, 


neglect, or default” of some other person. Section 7 must be construed with 
s. 35, on which no doubt this action is founded : 


“The jurisdiction conferred by this Act on the High Court of Admiralty may 
be exercised either by proceedings in rem or by proceedings in personam.”’ 


That section undoubtedly, according to the natural meaning of the words, shows 
that, while an option to proceed in rem or in personam is given as to the jurisdiction 
conferred by the Act, yet from the very nature of such an option every case provided 
tor by the Act is regarded as a proper case for a proceeding in rem, and accordingly 
the appellant, considering that s. 7 brought cases under the Fatal Accidents Act 
1846, within the purview of the Admiralty jurisdiction, upon that hypothesis held 
it to mean such actions as were capable of being brought by a proceeding like the 
present in rem. If the action cannot be so brought, then I apprehend it will follow 
ex converso th at s. 7 does not extend to this description of claim. 

One thing is quite clear, and that is that whether this particular kind of action 
can be brought within those words does not depend upon any expressed intention 
of the legislature to bring it within the clause, for there is not the slightest refer- 
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A ence in that clause to any particular case or class of cases. If it necessarily or 
properly comes within the words ‘‘any claim for damage done by any ship,”’ accord- 
ing to the reasonable construction of those words in connection with the clause 
which authorises proceedings in rem to enforce such claim, then no doubt the 
words, being general, would include it; but express or special inclusion is certainly 
not indicated. Upon that point I cannot but observe that the argument founded 

B on s. 13 of the Act [repealed] seems to me not to assist the appellant, because, 
when the legislature did intend, under certain special conditions, to deal with cases 
of which this might be one, it has done so, and that in so many words, and a 
reference to the jurisdiction given to the Court of Chancery in England by the ninth 
part of the Merchant Shipping Act, 1854, makes the intention definite and clear. 
But there is nothing of that kind in this section, and unless the proposition can be 

C made out that this kind of action necessarily, or at all events legitimately, falls 

- within the words ‘‘claim for damage done by any ship,”’ there is not the smallest 
indication of any intention of the legislature to include it. 

It must be remembered that the Fatal Accidents Act, 1846, is the source of the 
right, if the right exists, and we must look to that Act to see whether a claim made 
under that Act can naturally or properly be described as a ‘‘claim for damage done 

DPD by any ship.”’ The first observation which occurs is this—there is not a word about 
ships in the Act of 1846. It is an Act which deals with a category of cases, which 
may include injuries done by persons responsible for the navigation of ships to 
persons suffering by faults in that navigation, but it only includes them as part 
of a much larger and more general category of cases, and without any express 
reference to or mention of any particular case which may fall under that category. 

— Therefore, no one can say that the Act relates expressly to claims for damage done 
by ships, and s. 7 of the Act of 1861 relates to that and to nothing else. Maritime 
damage by ships is the subject of that legislation; general injuries resulting in loss 
of life by wrongful acts and so forth, are the subject of the other. It is not very 
likely that when the legislation goes on such different lines it should be intended 
indirectly to affect by the one legislation, and in a peculiar manner, a particular 

F case which may or may not arise under the other legislation. 

But that is not all. Inasmuch as there can be no right of action whatever unless 
it comes within the terms of the Fatal Accidents Act, let us see whether those are 
terms which can be brought reasonably and naturally and consistently within the 
interpretation sought to be imposed on s. 7 of the Act of 1861, which statute turns 
the action into an action in rem at the option of the plaintiff. What are the words? 


G = ““Whensoever the death of a person shall be caused by a wrongful act, neglect, 
or default, and the act, neglect, or default is such as would (if death had not 
ensued) have entitled the party injured to maintain an action and recover 
damages in respect thereof, then and in every such case the person who would 
have been liable if death had not ensued shall be liable to an action for 
damages, notwithstanding the death of the person injured...” 


‘‘Wrongtul act, neglect or default’’ are all words plainly applicable only to a person 
doing an act or guilty of a neglect or default and not to an inanimate instrument 
or thing like a ship, and ‘‘maintain an action and recover damages”’ plainly points 
to a common law action. It is to my mind, as plain as possible, that the action 
given by the Act of 1846 is a personal action given for a personal injury inflicted 
J by @ person who would have been liable to an action for damages, manifestly in 
the common law courts if the death had not ensued. The Act gives a new cause 
of action clearly, and does not merely remove the operation of the maxim, actio 
personalis moritur cum persona, because the action is given in substance, not to 
the person representing in point of estate the deceased man, who would naturally 
represent him as to all his own rights of action which could survive, but to his 
wife and children, no doubt suing in point of form in the name of his executor. 
Not only #0, but the action is not an action which he could have brought if he had 
survived the accident, for that would have been an action for such injury as he 
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his lifetime; but death is essentially the cause of Se ea 
an action which he never could have brought under i ar cener a re re 
been living, would have given him, for an injury short of pare: mee : ae 
have wise Ghici dll a right of action, which might have been barre el rhe . eer 
butory negligence, or by his own fault, or by his own esto ah oe ad ae 
ways. [The defence of Geer: negligence was abolished by the 
yntri egligence) Act, 1945}. 

eae that pene) being, as it appears to me, pean He pee 
general case, and not for particular injury by ships, points to a ae gees s ey 3° : 
points to a personal liability, and a personal right to recover, and is absolute 
variance with the notion of a proceeding in rem. But the matter does not stop 
there, because the peculiarity of the legislation is that [s. 2], the action being given 
for the benefit of the ‘‘wife, husband, parent and child’’ of the dead person. 


had sustained during 


“the jury may give such damages as they may think proportioned to the injury 
resulting from such death to the parties respectively for whom and for whose 
benefit such action shall be brought; and the amount so recovered, after deduct- 
ing the costs not recovered from the defendant, shall be divided amongst the | 
before-mentioned parties in such shares as the jury by their verdict shall find 
and direct.” 


It is assumed that there would be a jury, and there are other provisions, one as to 
the time within which the action is to be brought [s. 3], another as to what the 
plaintiff is to do [s. 4]: . 


‘In every such action the plaintiff on the record shall be required, together 
with the declaration, to deliver to the defendant or his attorney, a full par- 
ticular of the person or persons for whom and on whose behalf such. action 
shall be brought, and of the nature of the claim... .”’ 


The proposition is too clear to admit of dispute, that, if s. 7 of the Act of 1861 
has the effect of transferring that action to the Court of Admiralty to be brought 
under the Admiralty rules and system, tried without a jury; and enforced in rem 
and not in personam, without making any person individually a defendant as liable 
to an action for damages, without making any person a defendant on the record 
and declaring against him, to whom or to whose attorney full particulars can be 
delivered, and so on, the Act of 1861 has materially varied the effect of the Act 
which gives the right of action. If anything be certain it is that where there are 
general words in a later Act capable of reasonable and sensible application without 
extending them to subjects specially dealt with by earlier legislation, you are not 
to hold that earlier and special legislation indirectly repealed, altered, or derogated 
from merely by force of such general words, without any indication of a particular 
intention to do so. For that principle I may refer to Hawkins v. Gathercole (2). 
That case arose under the Judgments Act, 1838, s. 13 [replaced by Law of 
eal ae aaa prs provided that a judgment should be binding 
Se ebsites oe 7 e pr te in “‘lands, tenements, rectories, advow- 

, , ) Ss, and that for the amount of the judgment 


these different descriptions of property to which he might be entitled should be 
charged in the same manner as if 


the person against whom such judgment shall have bee 
power to charge the same her 
agreed to charge the s 


n entered up had 
editaments, and had by writing under his hand 
ame with the amount of such judgment debt.” 


The question arose as to an ecclesiastical benefice. By the restraining Act of 


ee 1, c. 20 (1571), repealed by Statute Law Revision Act, 1948] 
, no power to charge his benefi 
when the case came before him in { “tuatete Ghutsiho RoR Sn an 


the first instance that those words in s. 18, i 

' . 18, in 
rie a8 Sreditor, did away with the effect of the Act of Queen Elizabeth, and 
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But that decision was reversed. It was held that all those general words about 
tithes and rectories and so on in the Act of 1888 were capable of a reasonable 
application to subjects not affected by any particular legislation, and that the 
statute of Elizabeth not being referred to in any way, the Act being in diversa 
materia, and not containing the slightest indication of any such intention, was 
not unnecessarily to be repealed or altered by such general words. I need not read 
more from the case than the words of Turner, L.J. (6 De G.M. & G. at jovee FM 


“Can the statute of Elizabeth be held to be practically repealed by such 

general words as are contained in s. 13 of this statute? I venture to think 

that it cannot, grounding that opinion upon the authorities to which I have 

generally referred, and adding to them the eleventh case in Jenxtns’ fifth 

century [Ercur Centuries or Reports] in which it is thus said: ‘A special 

statute does not derogate from a special statute without express words of abro- 
* gation.’ ”’ 


To me it seems to bé not only easy, but right, to construe the words in the 
Admiralty Court Act, 1861, in a sense in which they are quite inapplicable to 
this particular cause of action, and leave all the provisions of the Fatal Accidents 
Act, 1846, in full force and effect, not modified or interfered with, because in truth 
“damage done by any ship’’ was a form of expression naturally applicable to that 
description of damage—maritime damage—as to which, in cases falling within the 
jurisdiction of the Admiralty Court, the ship was treated as, so to say, in delicto, 
and was liable to a proceeding in rem, such as s. 35 of the Act contemplated. 
I think that I have said all that is really necessary. 

The argument from the Merchant Shipping Act, as it appears to me, manifestly 
fails. There, where the legislature did intend for the purpose of giving effect to 
the limited liability of shipowners and administering a fund brought into court to 
answer that liability, that this description of claim against the owners of the ship 
should be brought into account as well as other claims, it made provisions giving a 
jurisdiction to the Court of Chancery which has since been transferred to the Court 
of Admiralty. It made provision giving a jurisdiction in those cases to the Court 
of Chancery in order to effect the express and manifest intention of the legislature 
for that particular and limited purpose, and it would involve so much and only so 
much modification of the provisions of the Fatal Accidents Act, 1846, as might 
be necessary to give effect to the intention so declared [see Merchant Shipping 
Act, 1894, as amended by the Merchant Shipping Act, 1906, s. 69, Merchant 
Shipping Act, 1948, s. 4 (8), and Merchant Shipping (Liability of Shipowners and 
Others) Act, 1958]. But there is nothing of that kind here. What you have bear- 
ing upon that subject is in the enactment which applies only to the case of com- 
peting claims, and the case where the rule of limited liability is to be applied and a 
fund is brought into court to answer it. That is not the case here. The judgment 
appealed from appears to me to be entirely right, and I move your Lordships to 
dismiss the appeal with costs. 


LORD BLACKBURN.—I am entirely of the same opinion. Before’the Tatal 
Accidents Act, 1846, where a person had been injured from any of the causes 
mentioned in s. 1 of the Act, and had died, the maxim actio personalis moritur 
cum persona applied, he could not sue, for he was dead, and it did not survive 
to anybody whomsoever to sue for the damages occasioned by the accident which 
had caused injury to him resulting in death. That the legislature, at the instance 
of Lorp Campnett, thought fit to alter; and I think that when the Act of 1846 
is looked at it is plain enough that, if a person dies under the circumstances 
mentioned when he might have maintained an action if it had been for an injury 
to himself which he had survived, a totally new action is given against the person 
who would have been responsible to the deceased if the deceased had lived, an 
action which, as it is pointed out in Pym v. Great Northern Rail. Co. (3), is new 


in its species, new in its quality, new in its principle, in every way new, and one 
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which can only be brought if there is any person answering the description of the 
widow, parent, or child, who suffers pecuniary loss by the death. 

That is a personal action, if personal action there ever can be. It is quite 
plain (it does not require much more than to state it) that if a man who has the 
custody and management of a ship manages it in such a way that by his negli- 
gence, or from any other cause which is mentioned in s. 1, a person is killed, that 
man is liable under the Act of 1846, and also if that man is a servant acting for 
a superior (the shipowner is generally speaking the person), if he is the servant 
of the shipowner who is the principal, the shipowner is answerable under this 
cause of action. That being so, the legislature by the Merchant Shipping Act, 
1854, when they were renewing former enactments which limited the liability of 
a shipowner according to the value of his ship, thought fit to say that, if the owner 
of the ship was as such made liable under the Act of 1846 (for that is what they meant), 
it shall be included in those claims which are to be divided rateably according to 
the value of the ship to which the liability of the shipowner is limited; and a 
jurisdiction was given by s. 514 to the Court of Chancery to enforce the limitation 
of the liability, and for that purpose it had various collateral powers. That was 
the state of things in 1854 and down to 1861, and I think there cannot be the 
least doubt that at that time the remedy which the widow, parent, or child would 
have, the action being brought in form by the administrator with all the provisions 
which have been already read, providing that the matter should be properly done, 
would be a personal action, and a personal action only; and whether the liability 
of the person who was sued was because he was the owner of the ship, in which 
case he would have a limit to his liability under the Act of 1854, or because he 
was the owner of a stage coach, it would be a personal liability only. 

The legislature undoubtedly had full power to enact that the Court of Admiralty 
should have what jurisdiction they chose to give it. The question depends on the 
construction of s. 7 of the Admiralty Court Act, 1861, the words there used being 
that the Court of Admiralty shall have jurisdiction over any claim for damage done 
by any ship. That being so, what do these words mean? If the question now 
raised had been that which the Court of Queen's Bench, of which I was a member, 
treated as raised in Smith v. Brown (4)—that was a case under Lord Campbell’s 
Act and under Lord Campbell’s Act only, but it was treated as general—if the 
leet io now raised had been whether personal damage to a man who lived was 
am os ole eee pn Bhi I moire have had, as I then had, some doubt about 
ne wei aden ie en ei ba - x that, if that had been the question 
before siviak an er he upon nha pe . oa ie Te eee 5 rh. he 
here being exclusivel wtethi th li bilit ee 2 ¢ Wier ate 
Act of 1846, to rakes ood dar : mr re we mipo wale as a person, under the 
Rattle py sts ae wa ne the negligence of his servant, the master of 
that I do not think it does. ‘The legislatuss, in nein) ony, Shibs'” 1 decidedly say 
cannot have had in contem lati : all th uves in using such general words as those, 
Sih his Heck og Sabie = om h ve Numerous and important subjects which, 
pen > nee eel a am 1846, they would have had. For instance, 
ne high mak Eisine ie ees e case of a Swedish ship or a French ship on 
; : ing of an Englishman, and afterwards comine t 
Kingland. There would have been a very serious internati i wig 

hatred ; ‘ onal question raised in 
that case whether the English legislature had enacte 

power to enact) that when the shi 
enforce against the Frenchman 
which his own |] 
the high seas. 
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\ legislature, when passing that Act, intended it to have any such meaning. That 
is no reason for saying that, if the words of the statute plainly and obviously have 
that meaning and show that that was intended, foolish and rash and improvident 
as we may think it to have been, we must not give them that effect. But when 
the question comes to be whether there are words in any way pointing to liability 

_ under the Fatal Accidents Act, 1846, or to the defendant's liability under that Act, 

3 that seems to me to be a very strong argument indeed for saying that the words 
are not to be so construed, and consequently that the Court of Admiralty had not 
in 1862 any such jurisdiction as is now claimed. 


| LORD WATSON.—Notwithstanding the very full and able argument which has 
_ been addressed to the House by the counsel for the appellant, I entertain no doubt 
_, that a right of action such as is given by the Fatal Accidents Act, 1846, in a case 
~ like the present is not a ‘‘claim for damage done by a ship’’ within the meaning of 
| s. 7 of the Admiralty Court Act, 1861. Upon that ground, and upon that ground 
only, I am of opinion with your Lordships that the appeal ought to be dismissed. 


Appeal dismissed. 


Solicitors: Leslie ¢ Hardy, tor Bradshaw & Townsend, Barrow-in-Furness; 
| Gregory, Rowcliffes & Co., for Hill, Dickinson ¢ Co., Liverpool. 


[Reported by C. i. Maupen, Esq., Barrister-at-Law. | 
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Shipping—Bill of lading—Endorsement in blank—Security for loan—Liability of 
a holder to shipowner for freight—Bills of Lading Act, 1855 (18 ¢ 19 Vict., 
Pili); es I: . 
| The effect of an endorsement in blank on a bill of lading and the deposit 
of the bill with a holder by way of security for a loan while the goods are in 
transitu is not to pass to the holder the whole legal title of the goods, but only 
to pledge them, passing at law a special property in the goods and leaving the 
Ho general property in the shipper. Therefore, the holder of such a bill in such 
circumstances is not an endorsee to whom the property in the goods has passed 
within s. 1 of the Bills of Lading Act, 1855, and so is not liable, by reason of 

such endorsement only, to an action for freight by the shipowner. 


. Considered: Ardennes (Owner of cargo) v. Ardennes (Owners), [1950) 
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602; 2 Mar.lu.C. 283; 122 E.R. 1134, Ex. Ch.; 41 Digest 506, 3346. 
Appeal from a decision of the Court of Appeal (Sir Barron Brerr, M.R., and 
Bacoauuay, L.J., Bowen, L.J., dissenting), reported 138 Q.B.D. 159, reversing a 
decision of Frenp, J. (reported 10 Q.B.D. 363), upon further consideration of an 
action brought by the respondent, James Burdick, on behalf of himself and others, 
the owners of the steamship Zoe, against the appellants, Sewell & Nephew, bankers, 
endorsees for value of a bill of lading, to recover the sum of £174 8s. 9d., with 
interest, for freight, primage, and disbursements on sixty cases of spinning 
machinery shipped in the Zoe in 1880 by one Nercessiantz, and carried from London 
i yort in the Black Sea. 
ss esta was tried by Frexp, J., and a special jury in April, 1882. In the 
course of the trial the jury were, by consent of both parties, discharged, and the 
learned judge adjourned the case for further consideration. The case was wes ate 
on further consideration in November, 1882, and in February, 1883, the pact 
judge delivered judgment in favour of the defendants, the prensa? oC camper : : 
appeared that in the bill of lading Henry Head & Co., as agents, were named as thie 
shippers, and the goods were made deliverable at Poti . . 
Mr. D. 8. Nercessiantz, Kutais, or to his or their assigns, freight, 


“unto j bare 
; j ) destination, as per 
ge, and disbursements of the said goods to be paid at d | 


prima 
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margin, or in default of such payment the owners or agents to have an absolute 
lien on the goods, discharging them in their name and holding them till all 
costs, freight, primage, interest, and insurance should be paid in full, and to 
have liberty to sell the goods by auction and retain the freight and primage 
and all charges.’’ 
The Zoe reached Poti with the goods in the month of September, 1880, and, as no 
one appeared to clear the goods, they were on Oct. 14, 1880, landed and ware- 
housed at the Russian Custom House, with the usual stop for freight. On Oct. 26, 
Nercessiantz, who had previously had business transactions with the defendants, 
applied to them for a temporary loan of £300 to enable him to complete the pay- 
ment in this country for the goods, and as security for the advance he deposited 
with the defendants the bill of lading of the goods. By the Russian law goods 
landed and not cleared within twelve months were liable to be sold for duty and 
charges, and, as Nercessiantz did not appear to claim the goods in question, they 
were sold by the Russian Customs officials, but the proceeds were insufficient to do 
more than to satisfy their claim. The present action for the freight of the goods 
was brought by the plaintiff against the defendants as the owners of the goods 
of which they held the bill of lading. Frevp, J., found as a fact that Nercessiantz, 
in depositing the bill of lading, and the defendants in making the advance, did not 
intend anything more than a pledge, or that the property in the goods should pass 
so as to make the defendants liable for the freight as the real owners of the goods, 
but that it was intended to leave the general property with Nercessiantz, contem- 
plating that he would deliver the goods to the parties for whom he had bought 
them, and that the possession of the bill of lading would enable the defendants to 
stop their advance out of the proceeds by making them a necessary party to the 
delivery, or, at the lowest, to put it in their power to compel the borrower to 
redeem the pledge and thus obtain the only document by which he could obtain 
delivery of the goods and perform his contract. This decision was reversed by the 
Court of Appeal, and the defendants appealed to the House of Lords. 


Sir Farrer Herschell, Q.C., and Danckwerts for the appellants. 
C. Hall, Q.C., and Hdwyn Jones for the respondent. 


Their Lordships took time for consideration. 


Dec. 5, 1884. The following opinions were read. 


THE EARL OF SELBORNE, L.C.—This appeal raises the question whether, 
under the Bills of Lading Act, 1855, every holder of a bill of lading, endorsed in 
blank, who has taken it by way of security for an advance of money (and has not 
afterwards parted with it), is liable, by reason of such endorsement only, to an 
action for freight by the shipowner, although he may not have obtained delivery 
of the goods, or derived any other benefit from his security. 

The difference between the learned judges in the court below mainly, if not 
altogether, turned upon the question whether, according to the suthorties from | 
Lickbarrow v. Mason (1) downwards, the effect of an endorsement and cee of 
a bill of lading, while the goods are in transitu, by way of security for a loan, is 
to pass the whole legal title to the goods, or only to pledge them, passing at ae a 
‘special property’’ and leaving the ‘‘general property’’ in the shipper. That ques- 
tion was much debated in Glyn, Mills & Co. v. East and West India Docks Co. (2) 
where Brerr, L.J., expressed the same opinion on which he acted in the Bes) 
case, Bramwewt, L.J., taking the opposite view. Lorp Buackpury, in his opinion | 
on that case when it reached this House, adverted to the point, but thought it 
unnecessary to express any opinion upon it. : ‘ 

In the present case the true question is whether the property in the goods passed 
to the endorsee upon or by reason of the endorsement within the meaning of Winks 
words as used in gs. 1 of the Bills of Lading Act, 1855. It was aonatieeed by Sir 
BaLIoL Brerr, M.R., and BacGatuay, L.J., that, if the object of the anaes 
and deposit was (as they thought) to pass the whole legal title to the goods to the 


‘ 
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A appellants as endorsees, leaving an equitable interest only in the shipper, it was a 


Wa 
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necessary consequence that the property passed to them within the meaning of 
the statute, and that the respondent, the shipowner, was entitled to recover under 


_ the statute in this action. They clearly used the words ‘‘legal’’ and ‘‘equitable’’ in 


that technical sense which they have acquired in English law. I am not myself 
satisfied that this consequence is necessary; but I admit that there are difficulties 
in the way of the contrary view, as there are also difficulties (arising from the 
strong and unqualified language used by judges of great authority, from the time 
when Lickbarrow v. Mason (1) was decided downwards) in the way of the opinion 
that an endorsement and deposit of a bill of lading, in a case like the present, 
operates by way of pledge’ and not as an assignment of the whole legal title to the 
goods. The facts here are simply an endorsement in blank, and deposit of the 
bills of lading, so endorsed, by way of security for money advanced. There are no 


‘special circumstances, except that the endorsee never did obtain, and that it was 


néver possible for him (in fact) to obtain, delivery of the goods. 

I should not feel greatly embarrassed, if there were no other authority, by the 
mere terms in which the custom of merchants was found in Lickbarrow v. Mason 
(1) (5 Term Rep. 683), viz., that 


“bills of lading are, after the shipment and before the voyage performed, 
negotiable and transferable by the shipper’s endorsement and delivery... and 
that, by such endorsement and delivery, the property in such goods is trans- 
ferred.”’ 


This, it may be said, is the language of the Bills of Lading Act. But I do not 
understand it as necessarily meaning more than that ‘‘the property’? which it 
might be the intent of the transaction to transfer, whether special or general, passes 
by such an endorsement, according to the custom of merchants. The finding must 
be reasonably understood. It cannot, for instance, mean that the property will be 
transferred when there is no consideration. But, although the custom as found 
seems to me to be consistent with the view taken by Fiexp, J., and Bowen, lis, 
in the present case, I have more difficulty in saying that the language of Buuier, J., 
in the earlier stages of Lickbarrow v. Mason (1) (2 Term Rep. 63) is so. 

In some later cases other great judges have not only followed, but have even 
gone beyond, that language. The Court of Queen’s Bench, in Re Westzinthus (3), 
held that a right of stoppage in transitu might be exercised against the interest 
remaining in the shipper, subject to the security created by the endorsement and 
deposit of the bill of lading; but they did so on the ground, not that the shipper 
retained any legal title or interest, but that he had an equity of redemption, of 
which the form in which the question then arose enabled the court to take notice. 
And, although it’ is true that in Harris v. Birch (4) the Court of Exchequer, then 
composed of Parke, ALDERSON, GURNEY, and Roure, BB., decided a question of 
stamp duty upon the ground that an endorsement and deposit of a bill of lading 
by way of security operated as a pledge, and CourripcE, J., in Jenkyns v. Brown (8) 
considered it to pass a special property only to the endorsee, leaving the general 
property in the shipper, and in Meyerstein v. Barber (6) all the judges of the 
Common Pleas and in the Exchequer Chamber concurred in that view, yet, on the 
other hand, when Meyerstein v. Barber (6) came to the House of Lords, where 
the judgments of those courts were affirmed, Lorn Harner ey, T..C., and Lorp 
Wesrevry used strong language of an opposite kind. 

Lorp Haruertey, L.C., said (L.R. 4 H.L. at pp. 325, 326) : 

“Tf anything could be supposed to be settled in mercantile law, I apprehend it 

would be this, that, when goods are at sea, the parting with the bill of lading 

_..is parting with the ownership of the goods... .I apprehend that it would 

shake the course of proceeding between merchants, as sanctioned by decided 

cages,...if we were to hold that the assignment of the bill of lading, the 
goods being at the time at sea, does not pass the whole and complete owner- 
ship of the goods, so that any person taking a subsequent bill of lading, be it 
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the second or be it the third, must be content to submit to the loss which 
would arise from that state of facts.” | 
These words are hardly, if at all, qualified by the context, although, eA ee 
sentence, as to which see the remarks of Lorp BLacKBURN 1n Glyn, Mills G4 " Ms 
East end West India Dock Co. (2) (post page 680), the proposition 1s less absolute 
(L.R. 4 H.L. at p. 826): 
“When the vessel is at sea, and the cargo has not yet arrived, the parting 
with the bill of lading is parting with that which is the symbol of property: 
and which, for the purpose of conveying a right and interest in the property, 
is the property itself.”’ ‘sal 
Lorp Wesrsury’s language is similar, perhaps stronger. He said (ibid. at pp. 335, 
336, 887) : 
‘No doubt the transfer of it [the bill of lading] for value passes the absolute 
property in the goods.”’ 


He quoted some words of Erte, C.J., to which I shall afterwards refer, as having 
the same sense; he spoke of the first holder for value of the bill of lading as having 
‘‘the legal ownership of the goods,’’ *‘the legal right in the property, 


‘both the right of property and the right of possession, passing by a symbol, 
the bill of lading, which is at once both the symbol of the property and the 
evidence of the right of possession.”’ 


To reconcile these expressions with those used in the same case by the judges of 
the Common Pleas and in the Exchequer Chamber is searcely possible, and yet 
no dissent from the views of those learned judges was expressed in this House; 
on the contrary, their reasoning, and especially that of Writes, J., was referred 
to with apparent approval, particularly by Lorp Harnertry, L.C., and Lorp 
CHELMSFORD. 

In such a conflict, not of decisions, but of judicial phraseology, if not of doctrine, 
it becomes important to remember that it is often dangerous to infer, even from 
very strong words when used diverso intuitu, conclusions om other subjects which, 
if they had been present to the minds of the speakers, might perhaps have led to 
their being more guarded or qualified. None of the cases to which I have referred 
arose upon the statute with which your Lordships have now to deal; they related, 
some to the right of stoppage in transitu, some to competing claims between holders 
for value of different parts of the same set of bills of lading. It may well be that, 
as against all such claims, and against parties setting up interests adverse to the 
title of the endorsee for value, such words as ‘‘the legal ownership,’’ ‘‘the legal 
right,’’ “‘the right of property in the goods,’’ might be used, and the property 
which passed to the endorsee might be described as ‘‘absolute,’’ in a sense sub- 
stantially true, even though such property might, as between the endorsee receiving 
and the shipper depositing the bill of lading by way of security, be special only and 
not general, and though the most apt term for a scientific definition of the trans- 
action, as between the borrower and the lender, may be, not assignment or transfer, 
but pledge. 

In such a state of authority it is important to see how the m 
ciple. In principle, the custom of merchants, as found in Lick 
seems to be as much applicable and available to pass a speci 
the endorsement, when that is the intent of the transaction, 
property, when the transaction is, e.g., one of sale. 
to be nothing in the nature of a contract to give security by the delivery of a bill 
of lading endorsed in blank, which requires more, in order to give it full effect, 
than a pledge, accompanied by a power to obtain delivery of the goods when they 
n Shadi if necessary, to realise them for the purpose of the security. Whether 
ne endorsee, when he takes delivery to himself, may not be entitled to assume, 
and may not be held to assume towards the shipowner, the position of full pro- 
prietor is a different question. But, so long at all events as the goods are in 


atter stands in prin- 
barrow v. Mason (1), 
al property at law by 
as to pass the general 
In principle, also, there seems 
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A transitu, there seems to be no reason why the shipper’s title should be displaced, 








Ga 


any further than the nature and intent of the transaction require. 


This is not inconsistent with what was said b i ] 
y Erte, C.J., in Meyerstein v. 
Barber (6) (L.R. 2 C.P. at p. 45), that cieeer ain 


‘the endorsement and delivery of the bill of lading, while the ship is at sea, 


operate exactly the same as the delivery of the goods themselves to the assignee 
after the ship’s arrival would do.”’ 


That learned judge cannot have meant that possession of the symbol is, for every 
purpose, the same thing as actual possession of the goods; what he did mean was, 
that the endorsement and delivery of the bill of lading, by way of pledge, which 
he considered to be the effect of the transaction in that case, was equivalent, and 
not more than equivalent, to a delivery by way of pledge of the goods themselves. 


-Lorp Harpwicre, in Snee v. Prescot (7), thought that there was a difference be- 


tween an endorsement of a bill of lading in blank and a personal endorsement, and 
for some purposes I think there is much reason for that opinion. If, from a per- 
sonal endorsement, the inference might properly be drawn that a title by assign- 
ment, as distinguished from pledge, was meant to pass to the endorsee, it would 
not, in my opinion, follow that the same inference ought to be drawn from an 
endorsement in blank. 

Part of the custom of merchants, found in Lickbarrow v. Mason (1) (5 Term Rep. 
at p. 686), was, that 


‘endorsements of bills of lading in blank... may be filled up by the person... 
to whom they are delivered or transmitted, with words ordering the delivery 
of the goods...to be made to such person; and, according to the practice of 
merchants, the same, when filled up, have the same operation and effect as if 
it had been... done by the shipper.”’ 


Whether it is or is not usual in practice to fill up the blank with any name before 
taking delivery, it is certainly not to be implied from the custom, as thus found, 
that the operation of the endorsement, while it remains in blank, is necessarily to 
all intents and purposes exactly the same as if it were filled up with the holder's 
name. So long as it remains in blank it may pass from hand to hand by mere 
delivery, or it may be redelivered to the shipper without any new transfer or 
endorsement, which would not be the case if there were a personal endorsement. 

It would be strange if the Bills of Lading Act has made a person whose name 
has never been upon the bill of lading; and who, as between himself and the ship- 
owner, has never acted upon it, liable to an action by the shipowner upon a con- 
tract to which he was not a party. I am not, however, sure, that, for the decision 
of the present appeal, it is really necessary to rely, either upon any difference 
between a personal endorsement and one in blank, or upon the distinction between 
such a form of security as in English law might be held to pass the whole legal 
title and a simple pledge. The statute with which your Lordships have now to 
deal is introduced by a preamble, the material part of which is that 


“by the custom of merchants a bill of lading of goods being transferable by 
endorsement the property of the goods may thereby pass to the endorsee, but 
nevertheless all rights in respect of the contract contained in the bill of lading 
continue in the original shipper or owner, and it is expedient that such rights 
should pass with the property.”’ 


Section 1 enacts: 
“very consignee of goods named in a bill of lading, and every endorsee of a 
bill of lading to whom the property in the goods therein mentioned shall pass, 
upon or by reason of such consignment or endorsement, shall have transferred 


to and vested in hirn all rights of suit, and be subject to the same liabilities in 


respect of such goods as ‘f the contract contained in the bill of lading had been 


made with himself.’’ 
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Section 2 provides : A 


‘Nothing herein contained shall prejudice or affect any right of stoppage 10 
transitu, or any right to claim freight against the original shipper or owner, Or 
any liability of the consignee or endorsee by reason or 1n consequence .of his 
being such consignee or endorsee, or of his receipt of the goods by reason or in 
consequence of such consignment or endorsement.”’ B 


There is nothing else material in that Act. 

This statute contemplates the passing of “‘the property in the goods,’’ by the 
endorsement of the bill of lading, as a thing which may, or may not happen, 
according to the nature and intent of the contract or dealing for the purpose of 
which that endorsement is made; and it seems to provide for those cases only in 
which the property so passes as to make it just and convenient that all rights of ( | 
suit under the contract contained in the bill of lading should be “‘transferred to” 
the endorsee, and should not any longer ‘‘continue in the original shipper or | 
owner.’’ One test of the application of the statute may, perhaps, be whether, 
according to the true intent and operation of the contract between the shipper and 
the endorsee, the shipper still retains any such proprietary right in the goods as 
to make it just and reasonable that he should also retain rights of suit—the word J) | 
is “‘suit,’’ not ‘‘action’’—against the shipowner under the contract contained in 
the bill of lading. If he does, the statute can hardly be intended to take from 
him those rights and transfer them to the endorsee. If they are not transferred 
to the endorsee, neither is the endorsee subjected to the shipper’s liabilities. It is 
very difficult to conceive that when the goods are still in transitu, when the sub- 
stance of the contract is not sale and purchase, but borrowing and lending, and }j 
when the endorsement and deposit of the bill of lading is only by way of security 
for a loan, it can be the intention of either party thereby, without more, to divest | 
the shipper of all proprietary right to the goods, and to take from him and transfer 
to the endorsee all rights of suit under the contract with the shipowner. That 
some proprietary right—his original right, subject only to the creditor's security— 
remains in him is indisputable. If that proposition neéded illustration from Ff 
authority, it would be found in Re Westzinthus (3), Spalding v. Ruding (8), and 
Kemp v. Falk (9). Can it be that he is by the statute deprived of all remedies, 
legal and equitable, under the bill of lading as long as it remains in the hands of 
the secured creditor? The creditor in the ordinary course of things will do nothing 
until the time for payment or delivery of the goods arrives. 

Can it, then, be material whether the proprietary right thus remaining in the ( 
shipper while the goods are in transitu is legal or equitable? The statute relates 
to a subject of general mercantile law in which not Englishmen only, but foreigners 
also, may be, and often are, concerned. Foreign as well as British endorsements 
* bills of lading by way of security for advances which may be made abroad, per- 
seca gr not governed by English laws, are liable to be affected by it 

r recourse must be had to British courts. It seems to me to be incon- H 
eee that the construction of the words ‘‘the property in the goods’’ in such a 
mt ea ce porccet to depend upon any such technical distinction as 
ah he Rie a hai Ako by no anes in the laws of all other countries in 
kaha etn : ‘ re abt , between legal and equitable titles. It is 
i a avers 4 e atute contemplates beneficium cum onere, and 
pe eeola tek tc me may ae if the endorsee has the benefit, as [ 
SH of leding he cbtaiued dilvdecs cht nas 
ease es baa a a < ivery of the goods to himself, that he should take it 
eek: FiittAg _ ea urden, quoad the shipowner. But it would be the reverse 

pose on him such a burden when he has neither entered into 
any contract of which it might be the natural result, nor, having taken a 
aan obtained any benefit from it. ; ° oa 
1s Observation is fortifi 
distinguish between ice Pirestiins a ta a ol BP RESE aed 
erior to its enactment. 
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4 On the other hand, it seems impossible to suppose the legislature to have passed 


— 


this statute without some reference to the custom proved in Lickbarrow v. Mason 
(1), and to the law, whatever may be the true view of it, established on the same 
subject by later authorities in the English courts. And if, as I think, it ought to 
be understood with some reference to that custom and to those authorities, I cannot 
persuade myself that its operation is altogether restricted to cases of out-and-out 
sale, or that an endorsee of a bill of lading, by way of security, who converts his 
symbolical into real possession by obtaining delivery of the goods ought never to 
derive any benefit from it. The authorities decided upon the statute appear to 
me to be most easily reconciled with its apparent objects and with each other by a 
view which, if hardly consistent with expressions to be found in some other cases, 
nevertheless seems to me to have a real and substantial foundation in reason and 
good sense—viz., that the endorsee by way of security, though not having ‘‘the 


-property’’ passed to him absolutely and for all purposes by the mere endorsement 


and delivery of the bill of lading while the goods are at sea, has a title by means 
of which he is enabled to take the position of full proprietor upon himself with its 
corresponding burdens, if he thinks fit, and that he actually does so, as between 


himself and the shipowner, if and when he claims and takes delivery of the goods 


—~ 


~~ 


by virtue of that title. 

The authorities decided upon by the statute are Fox v. Nott (10), Smurthwaite 
vy. Wilkins (11), The Figlia Maggiore (12), and The Freedom (13). Another case, 
Short v. Simpson (14) was also cited during the argument at your Lordships’ Bar. 
In Fox v. Nott (10) the only question determined was that the shipowner retained 
his remedy by action against the shipper after the endorsement of the bill of lading, 
a case provided for by s. 2, but some of the learned judges expressed opinions 
bearing upon the general construction of the statute. Potnock, C.B., said (6 
H. & N. at p. 636): 

“The endorsee of the bill of lading may be sued under this statute, because by 

taking the goods he also takes the liability to the freight.”’ 
Marti, B., said (ibid. at p. 637) : 

“The statute means an actual vesting of the property, as by bargain and sale.’ 
Wuoe, B., said (ibid. at p. 640): 

“T agree with my brother Martin that the Act applies only to an absolute 

transfer of the goods, and was never intended to deprive a person who made 

advances on the security of the bill of lading of the benefit of the original 
contract of the shipper to pay the freight.”’ 

In Smurthwaite y. Wilkins (11) the endorsee for value of a bill of lading, who 
had endorsed it over to a third party, was held not to be liable to the shipowner. 
Ere, C.J., said (11 C.B.N.S. at p. 847) : 

“The contention on the part of the plaintiff is that, the property in the goods 
passing to the defendants by the assignment of the bill of lading, under the 
Act, they are liable for the freight, although they never received the goods. ae 
The contention is, that the consignee or assignee shall always remain liable, 
like the consignor, although he has parted with all interest and property in 
the goods by assigning the bill of lading to a third party before the arrival of 
the goods. The consequences which this would lead to are so monstrous, 80 
manifestly unjust, that I should pause before I consented to adopt this con- 
struction of the Act of Parliament. The person who received the goods was 
always considered liable for the freight; but that was not by virtue of an 
original liability as a contracting party, but on a contract implied from his 
acceptance of the goods. Looking at the whole statute, it seems to me that 
the obvious meaning is that the assignee who receives the cargo shall have all 
the rights and liabilities of a contracting party; but that, u he passes on the 
bill of lading by endorsement to another, he passes on all the rights and liabili- 
ties which the bill of lading carries with it.” 


7 
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] ) Te said: 
VaucHan Witirams, J., agreed. He sal 


“Looking at the preamble and at the general scope and intention or ane Sian y 
T can entertain no doubt that the view presented by my Lord is the true one. 


He explained the effect of ‘‘the general scope”’ of the Act to be 


“that, where the right of property leaves the party, the rights and liabilities 
under the contract leave him also.”’ 


A case like the present, of a security on an endorsed bill of pean not oe 
upon, and which, in fact, never could be acted upon by perro Spee tY of the 
goods, but at the same time not transferred to any other person, differs in specie 
from that of a man who has transferred the bill of lading by endorsing it over to 
another. But I cannot see that it would be more reasonable to make the holder 
of such a security, which he has never realised, and never can realise, liable under 
the statute, than if he had parted with the bill of lading to somebody else. 

The Figlia Maggiore (12) and The Freedom (13) were determined in the Court 
of Admiralty under another statute, which, as Dr. LUSHINGTON, and his successor, 
in my opinion, rightly held, gave that court jurisdiction when, and only when, 
there was, independently of that statute, a right of action or suit; and, in those 
particular cases, it appears to have been held that there was no such right of action 
or suit, unless it was given by the Bills of Lading Act. In both of them the 
plaintiffs, endorsees by way of security of bills of lading, had claimed and obtained 
delivery of the goods, and then had brought actions against the shipowners for 
damage which they had sustained through breaches of the contracts contained in 
the bills of lading, and they were held entitled to recover. This was right, if an 
endorsee, under such circumstances, may rightly be held entitled to the benefit of 
the statute, as having elected to complete his potential and inchoate title by taking 
possession of the goods, and as placing himself towards the shipowner in the posi- 
tion of proprietor. May it not be said that ‘‘the property in the goods’”’ then, if 
not before, ‘‘passes’’ to him ‘‘by reason of the endorsement?’ The principle of the 
liability which, under some circumstances, was held, even before the statute, to 
attach to the endorsee taking delivery, was regarded by Erte, C.J., in Smurthwaite 
v. Wilkins (11), as elucidating the policy and objects of the statute itself; and both 
he and Pottocx, C.B., in For v. Nott (10), spoke of ‘‘taking the goods,’’ and ‘‘re- 
ceiving the cargo,’’ as the test of its application. The authorities on that subject, 
Jesson v. Solly (15); Stindt v. Roberts (16); Wegener v. Smith (17); Chappel v. 
Comfort (18), seem, from this point of view, to deserve consideration. 

The decision of the Court of Admiralty in The Freedom (13) was affirmed by Her 
Majesty in Council, upon the advice of the Judicial Committee; and, although it 
was on a point as to which the Admiralty had only a statutory jurisdiction, con- 
current with the courts of common law, and though in all Admiralty cases the 
appeal now lies to this House, still this, as the decision of a court of final appeal, 
ought not, in any later case, to be lightly departed from. Short v. Simpson (14) 
did not really require anything to be decided as to the effect of the statute, and 
nothing was, in fact, so decided. It was there held that, quocunque modo, whether 
seen 0 gt or independently of the statute, the shipper, to whom a bill of 
ading, which he had endorsed and delivered to his ereditor by way of security, 


was re-endorsed and re-delivered upon payment of the loan, was remitted to his 
original rights. 


Upon the whole, I ¢ 
attended with some e 


technical, arising out of a comparison of the la 


and not alw "Sa ; ° ‘ “eRe 
ee vays consistent forms of expression, found in authorities not decided 
with a view to any such consequences as those 


ee hae 4 which the statute would produce. 
ladin ~ She questions between unpaid vendors of goods comprised in bills of 
nab heap "e fide endorsees of the same bills of lading for value, or between 

peting an 8 to priority as bona fide holders for value of the 


annot dissemble that the 


present case appears to me to be 
onsiderable difficulties. 


But those difficulties are mainly 
nguage of the statute with various 


adverse claimant 


B 
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bills of lading themselves. The statute, on the other hand, deals with questions 
between shippers and endorsees of bills of lading claiming under them, and be- 
tween endorsees and shipowners. The preponderance of principle and reason 
appears to me to be against the proposition that, as between those parties, it can 
have been intended by, or can be the effect of, the statute to make the creditor of 
the shipper liable, in effect, as his surety to the shipowner, with whom he was 
never brought in contact, by reason only of the deposit with him, by way of 
security, of a bill of lading endorsed in blank, his right, under that deposit being, 
whether at law or in equity, special and not general, and the shipper retaining, 
whether at law or in equity, the real and substantial property in the goods, subject 
to the security.- It had not, until the present case, been directly or indirectly 
determined, by any authority, that such is the effect of the statute. My conclusion 


is that the appellants ought to be exonerated, by your Lordships’ judgment, from 


the respondents’ action, and that the order of the Court of Appeal ought to be 
reversed, with costs. 


LORD BLACKBURN.—The judgment of Fietp, J., was reversed by the order 
now under appeal. The case was tried before him without a jury, and I think it 
is necessary to see what he had to determine. There was no question between 
vendor and vendee nor of stoppage in transitu raised, for there was neither a 
vendor nor a stoppage. The law and decisions as to stoppage in transitu might 
be relevant in construing the Bills of Lading Act, 1855, but did not otherwise affect 
the rights of the parties. It was not suggested that the defendants were, at the 
time the goods were shipped, in any way interested in the goods, nor that they 
were, either as undisclosed principals or otherwise, parties to the contract in the 
bill of lading until it was delivered to them after the ship had sailed and the 
goods were in the hands of the shipowners to be carried under the bill of lading, 
and were not yet delivered, with an endorsement in blank by Nercessiantz, the con- 
signee named in the bill of lading. I do not think that, either at the trial or on 
the argument, it was at all disputed that at common law the remedy of the ship- 
owner under a bill of lading was by enforcing his lien upon the goods, or by bringing 
an action on the contract against anyone who, at the time when the goods were 
shipped, was a party to the bill of lading, either as being on the face of it a con- 
tracting party or as being an undisclosed principal of such a party. In either of 
these cases he might be sued as having been from the beginning a party to the 
contract. Some attempts had been made to say that the contract in a bill of 
lading might, under some circumstances at least, be transferred to an assignee in 
a manner analogous to that in which the contract in a bill of exchange was trans- 
ferred by the endorsement of the bill of exchange; but I think, since the decision 
in Thompson v. Dominy (19) in 1845, it has been undisputed law that under no 
circumstances could anyone, not a party to the contract from the beginning, sue 
on it in his own name. Any action on the contract at common law must be 
brought in the name of an original contractor, and no action could be brought on 
the contract against one who was not liable to be sued as an original contractor. 

But ten years later the Bills of Lading Act, 1855, was passed. The preamble 
states this as one of the objects which the legislature had in view: 


‘Whereas by the custom of merchants a bill of lading of goods being transfer- 
able by endorsement the property in the goods may thereby pass to the en- 
dorsee, but nevertheless all rights in respect of the contract contained in the 
bill of lading continue in the original shipper or owner, and it is expedient 
that such rights should pass with the property.’ 
The mode in which the legislature carry out the object thus expressed in the pre- 
amble is by s. 1: 
“Every consignee of goods named in a bill of lading, and every endorsee af 
bill of lading to whom the property in the goods therein mentioned shall ha 
upon or by reason of such consignment or endorsement, shall have transferrec 
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s of suit, and be subject to the same liabilities 


t d vested in him all right 
ace the contract contained in the bill of lading had 


in respect of such goods as if 

been made with himself.’’ 
The case made on the statement of claim in the present matter was that ‘‘the 
property” had passed upon or by reason of the endorsement to the defendants, not 
that they were before that a party to the contract in the bill of lading, but that, by 
virtue of the Act of 1855, when the property passed they became subject to the 
same liabilities as if the contract contained in the bill of lading had been made 
with themselves. It is not disputed that the delivery of the bill of lading to the 
defendants with the endorsement of the consignee on it in blank was an endorse- 
ment, nor that whatever interest then passed to them still remained in them. 
What was in issue was, whether upon or by reason of that endorsement ‘‘the 
property’’ passed. 

The first and most important question to be decided in this case is: What is the 
true construction of the Bills of Lading Act, 1855? Does the ‘‘property’’ in the 
goods there mean any legal property in the goods, so as to be satisfied by proof 
that a legal property passed accompanied by a right of possession, so as to entitle 
the transferee to maintain trover, though it was intended by the parties, and was 
as between them, to be by way of security only, the transferor retaining a right 
of redemption either by way of a common law retention of the general property, 
though the pledgee had a right to the possession and a property as pledgee, a right 
exceeding a lien, or the whole property at law having passed by way of mortgage, 
the transferor retaining an equity of redemption, which in 1855 was an equitable 
right, enforceable only in a court of equity? I think that all the judges below 
were of opinion that, if the right reserved was the general right to the property at 
law, what was transferred being only a pledge (conveying, no doubt, a right of 
property and an immediate right to the possession, so that the transferee would 
be entitled to bring an action at law against anyone who wrongfully interfered with 
his right), though a property, and a property against the endorser, passed *“‘upon 
and by reason of the endorsement,’’ yet the property did not pass. 

I agree with them. I do not at all proceed on the ground that this, being an 
endorsement in blank, followed by a delivery of the bill of lading so endorsed, had 
any different effect from what would have been the effect if it had been an endorse- 
ment to the appellants by name. The Freedom (13) was cited, and I think there 
are expressions used in the judgment delivered in that case by Sir Josepn Napier 
which indicate that the Judicial Committee were not of that opinion. It is said 
(L.R. 3 P.C. at p. 599): 


“Tbe plaintiffs were consignees for sale, but as part of the transaction a bill 
of exchange was drawn by the consignors for nearly the full value of the goods; 
the bills of lading were endorsed by them and forwarded to the plaintiffs by 
whom the draft of the consignors was accepted and paid in due course.”’ , 


If that was the transaction (and whether it was so or not, the Judicial Committee 
proceeded on the assumption that such was the transaction), the plaintiffs in The 
Freedom (18) were in exactly the position of Church in Newsom v. Thornton (20) 
the case to which I shall have to refer afterwards. Church had the bill of lading 
ean to aig as a factor or consignee for sale, and had, therefore, a right to 
€ goods as against the endorser as a security for all his advances; and he 
rad authority at common law to sell the goods, and before the arrival of the ship 
. pe 3 the bill of lading in furtherance of a sale, but he had no authority to 
on ge ar the goods or the bill of lading. It is true that, by the Factors Acts, 
: Api iffs in The Freedom (18) would have had a power, which Church had not 
o pledge the bill of lading, but, as they did not exercise that power, it could maki 
no difference. The judgment then proceeds (L.R. 3 P.C. at p. 599) : 


etiases title to the property in the goods specified in the bills of lading 
was thus transferred to and vested in the plaintiffs. The right of suing upon 
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the contract in the bills of lading was transferred to them by force of the 
statute 18 & 19 Vict., c. 111 [Bills of Lading Act, 1855].”’ 


The judgment then proceeds to show, I think correctly, that the dictum of Martin, 
B. (reported in Fox v. Nott (10)), was not necessary for the decision in that case, 
and goes on: 


“Their Lordships are satisfied that it was intended by this Act that the right 
of suing upon the contract under a bill of lading should follow the property in 
the goods therein specified; that is to say, the legal title to the goods as against 
the endorser.”’ 


It certainly seems to me that their Lordships thought that ‘‘the property’’ passed 
within the meaning of the Act of 1855 if any legal right to hold as against the 
endorser passed. The statute which their Lordships had to construe was the 


_ Admiralty Court Act, 1861, s. 6 [repealed by Administration of Justice Act, 1920], 


which is in these terms: 


“The High Court of Admiralty shall have jurisdiction over any claim by the 
owner or consignee or assignee of any bill of lading of any goods carried into 
any port in England or Wales in any ship, for damage done to the goods or 
any part thereof by the negligence or misconduct of or for any breach of duty 
or breach of contract on the part of the owner, master, or crew of the ship, 
unless it is shown to the satisfaction of the court that at the time of the institu- 
tion of the cause any owner or part owner of the ship is domiciled in England 
or Wales....” ; 


It is not necessary to put a construction on that section. I think that there are 
very good reasons for contending that a person who has possession of an endorsed 
bill of lading without any right at all to hold it against the endorser without being 
owner of any interest in the goods is not an ‘‘assignee’’ within the meaning of this 
enactment, and, consequently, that what I understand to be the actual decision of 
Dr. Lusuincron in The St. Cloud (21), that such a person could not sue under the 
Admiralty Court Act, may have been right enough. It is not necessary to decide 
that. But I agree with what was said in The Nepoter (22), that it is contrary to 
all rules of construction to interpolate any reference to the Bills of Lading Act into 
the Admiralty Court Act. 

I think, therefore, that the actual point decided in The Freedom (13) might be 
quite right, for the plaintiff in that action had a property, and a very substantial 
property, in the goods as against the endorsers, and everyone else perhaps, and 


‘was in every sense an assignee of the-bill of lading. The opinion expressed on the 


construction of the Bills of Lading Act, that in that Act the property meant a legal 
title as against the endorser, was perhaps unnecessary, and I think not sound. The 
words used in the statute are not such as prima facie to express such an intention. 
No one, in ordinary language, would say that when goods are pawned, or money 
is raised by mortgage on an estate, the property, either in the goods or land, passes 
to the pledgee or mortgagee, and I cannot think that the object of the enactment 
was to enact that no security for a loan should be taken on the transfer of bills of 
lading unless the lender incurred all the liabilities of his borrower on the contract. 
That would greatly, and I think unnecessarily, hamper the business of advancing 
money on such securities which the legislature has, by the Factors Acts, shown it 
thinks ought rather to be encouraged. 

It is not uncommon to reduce into writing the agreement between the banker 
and his customers as to the terms on which the bills of lading deposited by them 
as securities are to be held. Such was the case in Glyn, Mills ¢ Co. v. East and 
West India Docka Co, (2), as to which I shall have more to say hereafter. When 
there is such a writing, it is, in the absence of fraud, conclusive between the parties 
as to what they intended. And I do not in the least question that such a writing 
may be so expressed as to show that between the parties the transfer was a mort- 
gage, though of goods, in the manner with which everyone is familiar with regard 
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to lands. The equity of redemption in such a case was an equitable estate only, 
and in 1855 enforceable in equity, not at law. Where there is neither a symbolical 
delivery by a transfer of a bill of lading, nor an actual delivery of the goods them- 
selves, there may be (though there seldom is) a substantial difference in the rights 
of the lender according as the transaction is of the one kind or the other. In Howes 
y. Ball (28) Ball sold and delivered a coach to John Howes (since deceased) under 
an agreement in writing, in which there was this clause (7 B. & C. at p. 482): 


‘‘And further I, John Howes, do agree that Thomas Ball do have and hold a 
claim upon the coach until the debt be duly paid.” 


John Howes died without having paid the debt. Ball, after his death, seized the 
coach, for which seizure the action was brought by the executor. Had that agree- 
ment amounted to a mortgage by John Howes to Ball, I take it there could have 
been no doubt that the mortgagee would have had as much right against the 
executor of John Howes as he would have had against John Howes himself. But 
it was held that it did not amount to a mortgage, but only to an agreement that 
Ball should have a right of hypothec, and, there having been no delivery by Howes 
to Ball, the decision was that, though so long as John Howes lived and held the 
property in the coach Ball might have justified a seizure as against him, he could 
not justify a seizure as against his representatives. 

In Flory v. Denny (24), where the agreement was 


‘as an additional security for a loan to assign all the debtor's right and 
interest in a chattel,”’ 


it was held to be a mortgage, and to operate so as to transfer the property, without 
any delivery, as a bargain and sale out and out of the goods would, though an 
agreement to create a pledge would, according to Howes v. Ball (23) have conveyed 
no property of any kind in the goods without a delivery. But where the goods are 
at sea, and there is a transfer of the bill of lading, there is a delivery of possession, 
symbolical, it is true, but all that can be given. The question whether there was 
a mortgage or only a common law pledge, or hypothec, it being accompanied by 
delivery, might affect the question what was the court in which those rights were 
to be enforced, but does not affect the substance of the rights. The borrower, if 
ready and willing to pay the money, might in the one case be able to bring an 
action at law against the lender who refused to allow him to redeem, and in the 
other have to sue in equity, but as it would equally be a pledge his rights would 
be the same in substance. I am, therefore, strongly inclined to hold that, even if 
this was a mortgage, there would not have been a transfer of ‘‘the”’ property within 
the meaning of the Bills of Lading Act. This is contrary to the opinions not only 
of Sm Barron Brerr, M.R., and Baaaattay, L.J., but of Freup, J., also. BoweEN, 
L.J., who agreed with Fietp, J., in thinking that this was not a mortgage but only 
a pledge, did not express any opinion as to what would have been the law if it had 
been a mortgage. TI believe all the noble and learned Lords who heard the argument 
are agreed with him in thinking that in this case it was only a pledge. I de not 
therefore, intend to express a final decision that an assignee of a bill of lading Na 
way of mortgage is not as such liable to be sued under the Act of 1855, but only to 
guard against its being supposed that, even if Sir BaLiou Brett, M.R., and Bac- 
GALLAY, L.J., were right in holding this a mortgage, I, as at present advised, should 
agree in their conclusion that the defendant could be sued. , 
; I now proceed to consider the question on which the Court of Appeal were divided 
in opinion, but the majority made the order now appealed against. The questi 
is stated by Str Batrou Brerv, M.R., to be- ; 7 : 4 
‘Does the endorsement of a bill of ladin 
necessary implication which cannot be di 
goods named in the bill of lading 
the borrower, to redeem the bill 
if any, on a sale?”’ 


g as a security for an advance by a 
sproved pass the legal property in the 
to the endorsee with an equity in the endorser, 
of lading by payment or to receive the balance, 
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» agreed with him, that it might so operate 
if so intended by the parties at the time, but did not so operate if it was intended 


to be no more than a pledge as distinguished from a mortgage. I do not under- 
stand that any one of the judges below disputed that if it was a question of inten- 
tion depending on the evidence, the finding of Freup, J., was right; but the majorit 
in the Court of Appeal proceeded on the principles laid down by Brerr, L.J A 
Glyn, Mills & Co. v. East and West India Dock Co. (2). ea 
In that case the terms on which the bill of lading was delivered to Glyn, Mills & 
Co. were reduced to writing, and the question, therefore, whether it was intended 
to deliver it by way of pledge only, or by way of a mortgage, depended on the con- 
struction of that writing. Whether Brert, L.J., thought that on the construction 
of the written instrument it was intended to be a mortgage, I do not know. I do 
not think he proceeded on that ground. He said it was a mortgage, and that the 
effect of the Bills of Lading Act was to transfer the right to sue and the liability 


- to be sued to Glyn, Mills & Co. Bramwewn, L.J., was of an opposite opinion on 


beth points. He thought that Glyn, Mills & Co. had a special property and a 


right of possession, and no more. In the House of Lords I said (post page 
681) : 


“I do not think it necessary to express any opinion on a question much dis- 
cussed by Brerr, L.J., I mean whether the property which the bankers were 
to have was the whole legal property in the goods, Cottam & Co.’s interest being 
equitable only, or whether the bankers were only to have a special property as 
pawnees, Cottam & Co. having the legal general property. Either way the 
bankers had a legal property, and at law the right to the possession, subject 
to the shipowners’ lien, and were entitled to maintain an action against anyone 
who, without justification or legal excuse, deprived them of that right.’’ 


All the noble and learned Lords agreed in this. I think, therefore, the decision of 
this House is a strong authority in support of the position which I have before 
advanced, that the rights of a mortgagee having taken a bill of lading, and the 
rights of a pawnee having taken a bill of lading, are in substance the same. I did 
not think it necessary to point out that the question which the House in Glyn, Mills 
& Co. v. East and West India Dock Co. (2) had to decide, and did decide, would 
have been just the same if the Act of 1855 had never been passed, or had been 
repealed, and consequently that it was unnecessary to express any opinion on the 
construction of that Act; but it obviously was so. 

Before proceeding further, I wish to point out what, in my opinion, is a great 
misapprehension as to the effect of the decision of this House in Lickbarrow v. 
Mason (1), and as to the weight to be given to the opinion of Butxer, J., delivered 
in this House, and reported in a note to 6 East, 20. I have already said that in 
this case there is no sale, no vendor, and no vendee, and no stoppage in transitu; 
so that this misapprehension, as I think it is, is not so material as it might be in 
some other cases. A demurrer on evidence, as is pointed out by Eyre, (al syed 
delivering the unanimous opinion of the judges in Gibson v. Hunter (25), not 
Gibson v. Minet (26), as is by mistake said in the note in 6 East, though not 
familiar in practice, was a proceeding known to the law. He explains it, and states 
his very confident expectations (which have been justified by the result) that no 
demurrer on evidence would again be brought before the House. It may be well 
to point out the dates. The demurrer on evidence in Lickbarrow v. Mason (1) was 
in 1787. ‘The only case of a demurrer on evidence in what were then recent times 
was Cockaedge v. Fanshawe (27), on which judgment had been given in this House 
in 1783. Neither in the King’s Bench nor in the Exchequer Chamber was any 
question raised in Lickbarrow v. Mason (1) as to the mode in which the questions 
discussed were raised. In 1790 the writ of error from the decision of the Exchequer 
Chamber was brought before the House of Lords. The law peers at that time 
were Lorp Tuortow, Lorp Lovcusoroven, and Lorp Kenyon. When it was 


argued does not appear, but it was argued, and the same question as had been asked 
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of the judges in Cocksedge v. Fanshawe (27) was asked of the judges. Six et 
(including all the survivors of those who had joined in Lorp ae i g 
ment in the Exchequer Chamber) answered in favour of the respondent. e ; a 
judges who had given judgment in the King's Bench answered in favour of the 
appellant. This House delayed giving its opinion till 1793. ; . 

In the meantime, in 1791, there was a demurrer to evidence in Gibson v. Hunter 
(25), which was brought before this House. On Feb. 7, 1798, this House aie 
judgment awarding a venire de novo. One week afterwards, on Feb. 14, 1793, this 
House delivered judgment in the long-pending case of Lickbarrow v. Mason (1), 
awarding in that case also a venire de novo. Lorp LoucHBorouGH was himself at 
that time Lord Chancellor. I should have thought, if anything was clear, it was that 
this House did not decide anything, except that on that demurrer to the evidence no 
judgment could be given. Certainly the last conclusion that I should draw nit that 
stated by Fieup, J., that the House in which Lory LoucusorovcH was Lord Chan- 
cellor decided, ‘‘presumably’’ on the opinion delivered by Buxuer, J., against ‘the 
judgment of Lorp LovcHBoroucu, which six judges to three had thought right. 
Neither can I at all agree in the opinion expressed by Frexp, J., that the opinion of 
Butter, J., has always been taken as the law, and been adopted and iollowed as the 
law up to the present day. It never was published till 1805, in a note to Newsom v. 
Thornton (20). 

I have for many years been of opinion, and still remain of opinion, that much of 
what Butter, J., expresses in that opinion as to stoppage in transitu was peculiar 
to himself, and was never adopted by any other judge, and is not law at the present 
day. But it is not necessary to pursue this subject further, as I agree with 
Bowen, L.J., that neither the statement of the custom of merchants in the special 
verdict in Lickbarrow v. Mason (1), nor the opinion of Butuer, J., justifies the 
inference that the endorsement of a bill of lading for a valuable consideration must 
pass the entire legal property, whatever was the intention of the parties. In Lick- 
barrow v. Mason (1) Turing was an unpaid vendor to Freeman. He had endorsed 
the bill of lading to Freeman, and had not, therefore, any right, except that of 
stopping the goods while in transitu, if Freeman became insolvent without having 
paid for the goods, and that right he had, though the endorsed bill of lading had 
been sent on to the vendee, so long as that bill of lading remained in the vendee's 
hands. But before any such stoppage Freeman, for valuable consideration, en- 
dorsed the bill of lading to Lickbarrow, who, whether as mortgagee or pledgee, had 
a legal property accompanied by a right of possession. 

The point which I understand to have been decided in Lickbarrow v. Mason (1) 
was that, on the transfer of the bill of lading to Lickbarrow, the goods ceased to be 
in transitu, the shipowner from that time no longer holding them as a middleman 
to carry the goods from the unpaid vendor, Turing, to Freeman, his vendee, but 
holding them as agent for Lickbarrow. It was held first in Re Westzinthus (8) 
.s ay in wpalding v. Ruding (8) that where the transitus was thus put an end 

’y what was in reality only a pledge, the stoppage might be made available in 
equity so far as the rights of the pledgee did not extend. I thought, and still think 
that the reason why the stoppage ld ae vite ‘ a 
Hee Whittier of ‘ ppage could not be made available at law was because 
v7 pa er no longer held the goods as a middleman, as the transferee of the 

ull of lading for valuable consideration and bona fide, so as to give him ag it 
whether by way of mortgage byw : 8 1 a Security, 
ata gage or by way of pledge, had a legal property in the goods 
which he could enforce as against the shi . ; 8 
whether it was right - Te Saipowner. Such being my view of the law, 
gv or wrong, I expressed myself accordingly in Kemp v. Falk (9), 


So as to show that I thought so: ing j 

mat ght so; but there was nothin 

decision Wubbs mein do befareen neat g in that case to call for a 
In Newsoni v. T ‘ i 

41): som v. Thornton (20) Lorp ELLENBoROUGH, C.J., says (6 East, at pp. 40, 


eho “ribet sorry if anything fell from the court which weakened the 
é y ot Lickbarrow v. Mason (1) as to the right of a vendee to pass the 
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A property of goods in transitu by endorsement of a bill of lading to bona fide 
holders for a valuable consideration and without notice. For as to Wright v. 
Campbell (28), though that was the case of an endorsement of a factor, it was 
an outright assignment of the property for value. Scott, the endorsee, was to 
sell the goods and indemnify himself out of the produce the amount of the debt 
for which he had made himself answerable. The factor at least purported to 

B make a sale of the goods transferred by the bill of lading, and not a pledge. 
This was a direct pledge of the bill of lading, and not intended by the parties 
as a sale. A bill of lading, indeed, shall pass the property upon a bona fide 
endorsement and delivery where it is intended so to operate, in the same 
manner as a direct delivery of the goods themselves would do if so intended. 
But it cannot operate further.’’ 


& 
~ Lawrence, J., says (ibid. at p. 43), speaking of Lickbarrow v. Mason (1): 


“All that that case seems to have decided is, that where the property in goods 
‘has passed to a vendee, subject only to be divested by the vendor's right to 
stop them when in transitu, such right must be exercised, if at all, before the 
vendee has parted with the property to another for a valuable consideration 

) and bona fide, and by endorsement of a bill of lading given him a right to 
recover them.” 


Le Branco, J., says (ibid. at p. 44), that what they then determine 


*‘will not break in at all on the doctrine of Lickbarrow v. Mason (1) that the 
endorsement of a bill of lading upon the sale of goods will pass the property 
_ toa bona fide endorsee, the property being intended to pass by such endorse- 
& . ment.”’ 
In Glyn, Mills € Co. v. East and West India Dock Co. (2), Brert, L.J., speaking 
of an opinion of Writes, J., says (6 Q.B.D. at p. 480): 


‘To say that an endorsement of a bill of lading for an advance is only a pledge, 
seems to me to be inconsistent with what has always been considered to be 

7 the result of Lickbarrow v. Mason (1), namely, that such an endorsement 
passes the legal property.”’ 


By this I understand him to mean the whole legal property. But neither in that 
ease nor in the case now at Bar does he refer to any authority to that effect. 
Expressions used by judges have been cited which, I think, only show that they 
did not carefully consider their language, where no question of the kind before 
us was under discussion. And, as far as I know, there is no decision subsequent 
to Lickbarrow v. Mason (1) which proceeds on such a ground, while Newsom v. 
Thornton (20) proceeds expressly on the ground that the endorsement of a bill of 
lading, when intended to be a pledge only, is not valid if made by one who has no 
authority to make a pledge. I do not know that I am justified in saying that it is 
a decision that, if it was made by one who had authority to make a pledge, it would 
be good as such, though I think that appears to have been Lorp ELLENBOROUGH’S 
opinion, and I do not think any authority was cited on the argument at the Bar 
to show that such is not the law. No case was cited at the Bar, nor am I aware 
of any in which it has been held that a transfer of the bill of lading for value neces- 
sarily, whatever might be the intention, passed. the whole legal property. Sir 
Batiot Brett, M.R., says: 
“Tf the general understanding of merchants had not been in accordance with 
the verdict of the jury in Lickbarrow v. Mason (1) accepted in its largest sense, 
there would, one would. think, have been cases in the books raising the 
question.” 
With submission to him I think no weight can be given to this absence of authority 
until it is shown that there have been cases in which it became material to consider 
whether an endorsement intended to be and operating as a pledge at law had a 
lesa effect than an endorsement operating against the intention as a mortgage. I 
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have already given my reasons for thinking that in substance the right would i 
the same. Without, therefore, deciding the question whether a mortgage bes 
render the mortgagee liable under the Bills of Lading Act, I decide that mainly a 
the reasons given by Bowen, L.J., this transfer did not operate as a reaeae! + 
therefore, am clearly of opinion that the order made by the Court of Appeal shou 
be reversed with costs, and the judgment of Fretp, J., restored. 


‘hi i ‘ -e been maintainable — 
LORD BRAMWELL.—I concur. This action would not have 
at common law. Is it maintainable under the Bills of Lading Act, 1855? That 
depends upon whether the appellants are endorsees of the bill of lading 


“to whom the property in the goods therein mentioned has passed upon or by 
reason of such endorsement.”’ 


It is found, as a fact, and rightly found, as is admitted, that all that was intended 
in the transaction was a pledge. This would give the appellants a property, but, 
as put by Bowen, L.J., not ‘‘the’’ property. As I understand Sm Baron Brert, 
M.R., if this could be, then the appellants are right; but he thinks it could not be, 
that Lickbarrow v. Mason (1), or rather Butter, J.’s judgment shows that, whien 
a bill of lading is endorsed to give any title to the transferee, the entire property 
is passed, and that in such a case as this nothing but an equitable right to redeem 
remains in the transferor. It is for those who assert this to prove it. I cannot 
prove the negative that it is not so, and logically and reasonably I might content 
myself with saying that it is not proved to me—that I see no reason and no 
authority in support of it. But I go further. I think that authority and reason 
are against it. 

I will not discuss or examine the cases. They do not, in my opinion, justify 
the contention. I will not examine them in detail. That has been done by the 
Lord Chancellor. I understand his conclusion to be that the expressions of the 
learned judges which have been relied upon should be read and interpreted secun- 
dum subjectam materiam. I agree. In no case has the present matter been 
under consideration. As to the reason and principle which should govern, I ask: 
Why should the transfer of the bill of lading have a greater effect, contrary to the 
parties’ intention, than the handing over of the chattels themselves would have? 
They could be pledged if on shore, but, being at sea, no actual delivery, which is 
necessary to a common law pledge, can take place. There can, however, be a 
symbolical delivery by transferring the bill of lading. Why should the effect be 
different? : 

Consider the inconvenience of holding that the pledgor has only an equitable 
right; that he may repay the loan at the day appointed, but thereby acquire no 
legal title to the possession of the goods; that the pledgee may sell and pass the! 


ly interested to the amount of the loan on it, would 
on the contract to carry. It is true that, unless he 
even where his interest is to the extent of 
the full value of the goods. Hither this was not thought of by the legislature, or, 

d be included unless all were, and that it 
It is to be observed that the statute in’ its 
preamble says that by endorsement the property “‘may’’ pass. It is to be remem- 
bered also, as pointed out by my Lord Chancellor, that this law ‘bears upon 
foreigners out of the kingdom. I am the more surprised at this- contention on the 
part of Str Banton Brett, M.R., as he has always so ably and powerfully con- 


tended that mercantile laws contracts, and : 
; ene , usages should 
from technicality. = ould be as free as possible 


73 


} 
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4 I am of opinion that the appeal should be allowed. I cannot truly say that I 
have any doubt on the matter. I take this opportunity of saying that I think 
there is some inaccuracy of expression in the statute. It recites that, 


““by the custom of merchants a bill of lading of goods being transferable by 
endorsement the property in the goods may thereby pass to the endorsee.”’ 


B The truth is that the property does not pass by the endorsement but by the con- 

tract in pursuance of which the endorsement is made. If a cargo afloat is sold, 
the property would pass to the vendee, even though the bill of lading was not 
endorsed. I do not say that the vendor might not retain a lien, nor that the non- 
endorsement and non-handing over of the bill of lading would not have certain 
other consequences. My concern is to show that the property passes by the con- 
tract. So if the contract was one of pledge, the property would be bound by the 
-eontract, at least, as to all who had notice of it, though the bill of lading was not 
handed over. There is, I think, another inaccuracy in the statute, which indeed 
is universal. It speaks of the contract contained in the bill of lading. To my 
mind, there is no contract in it. It is a receipt for the goods, stating the terms 
on which they were delivered to and received by the ship, and, therefore, excellent 
evidence of those terms, but it is not a contract. That has been made before the 
bill of lading was given. Take, for instance, goods shipped under a charterparty, 
and a bill of lading differing from the charterparty, as between shipowner and 
shipper at least the charterparty is binding: Gledstanes v. Allen (29). These dis- 
tinctions are of a verbal character and not perhaps of much consequence, but I am 
strongly of opinion that precision of expression is very desirable, and had it existed 
in such cases as the present there would not have been the contradictory opinions 
which have been given. 


LORD FITZGERALD.—Frrtp, J., in the court below came to the conclusion 
that the transaction under investigation was intended by the parties to operate as a 
pledge only. There can be no doubt that the inference thus drawn by the learned 
judge was correct in fact. It seems to follow that the pledgees acquired a special 
F property in the goods with a right to take actual possession should it be necessary 
to do so, for their protection or for the realisation of their security. They acquired 
no more, and subject thereto the general property remained in the pledgor. I am 
of opinion that the delivery of the endorsed bill of lading to the defendants as a 
security for their advance did not by necessary implication transfer the property 
in the goods to the defendants. They were not, therefore, endorsees of a bill of 
lading to whom the property in the goods passed by reason of the endorsement, 
so as. to make them, without more, 

“subject to the same liabilities in respect of such goods as if the contract con- 

tained in the bill of lading had been made with"’ 


them. The opinions which have been just delivered are so very full, and so able 
and satisfactory, that it. would be mere affectation on my part to attempt to do 
more than express my concurrence. 





Appeal allowed. 


Solicitors: Hare & Co., for H. J. Leach, Manchester; Lowless & Co. 
[Reported by C. H. Matpen, Esq., Barrister-at-Law.] 
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SMITH v. CHADWICK AND OTHERS 


[House or Lorps (the Earl of Selborne, L.C., Lord Blackburn, Lord Watson and 
Lord Bramwell), November 15, 16, 21, 22, 23, 1883, February 18, 1884] 


{Reported 9 App. Cas. 187; 53 L.J.Ch. 878; 50 L.T. 697; 
48 J.P. 644; 32 W.R. 687] 


Deceit—Evidence—Need to prove actual fraud which was inducing cause to 
contract, and damage—Need to call plaintiff as witness—Relevance of motive 
defendant. 
it ena in an action for deceit by which the plaintiff was induced to 
enter into a contract the plaintiff must establish (i) actual fraud, which is to 
be judged of by the nature and character of the representations made, considered 
with reference to the object with which they were made, the knowledge or 
means of knowledge of the person making them, and the intention which the 
law justly imputes to every man to produce those consequences which are the 
natural result of his acts; (ii) that this fraud was an inducing cause to the 
contract, for which purpose it must be material, and it must have produced. 
in his mind an erroneous belief, influencing his conduct; and (iii) damage. 
Per Lorp Briacksurn: As to what is sufficient proof of damage, I do not 
think it is necessary that the plaintiff always should be called as a witness 
to swear that he acted on the inducement. If it is proved that the defendants, 
with a view to induce the plaintiff to enter into a contract, made a statement 
to the plaintiff of such a nature as would be likely to induce a person to enter 
into a contract, and it is proved that the plaintiff did enter into the contract, 
it is a fair inference of fact that he was induced to do so by the statement. 
The weight of this evidence must greatly depend on the degree to which the 
action of the plaintiff was likely, and on the absence of all other ground on 
which the plaintiff might act. If the plaintiff is not called, or, being called, 
does not swear that he was induced, it adds much weight to the doubts whether 
the inference was a true one....As a matter of law the motive of the person 
saying that which he knows not to be true to another, with the intention to 
lead him to act on the faith of the statement is immaterial. 


Notes. Applied: Bellairs v. Tucker (1884), 13 Q.B.D. 562. Considered: 
Hughes v. Twisden (1886), 55 L.J.Ch. 481: Smith v. Reed (1886), 2 T.L.R. 442. 
Applied: Moore v. Explosives Co. (1887), 56 L.J.Q.B. 285. Considered: Re Lon- 
don and Leeds Bank, Ex parte Carling, Carling v. London and Leeds Bank (1887), 
56 L.J.Ch. 821. Applied: Derry v. Peek [1886-90] All E.R.Rep. 1. Considered: 
Arnison v. Smith (1889), 41 Ch.D. 348; McKeown v. Boudard-Peveril Gear Co. 
(1896), 65 L.J.Ch 735; Andrews v. Mockford (1896), 73 L.T. 726; Nash v. Cal- 
thorpe, [1904-7] All E.R.Rep. 968; MacLeay v. Tait, [1906] A.C. 24; Bissett v. 
Wilkinson, [1926] All E.R.Rep. 348. Referred to: Edgington v. Fitzmaurice 
(1885), 29 Ch.D. 459; Capel v. Sim’s Ships Compositions Co. (1888), 57 L.J.Ch. 718; 
Glasier v. Rolls (1889), 42 Ch.D. 436; Angus v. Clifford, [1891] 2 Ch 449: Re 
Metropolitan Coal Consumers’ Association, Karberg’s Case (1892), 66 L.T. 700; 
Knox v. Hayman (1892), 67 L.T. 137; Greenwood v. Leather Shod Wheel Co 
oad 1 Ch. 421; Cackett v. Keswick, [1902] 2 Ch. 456; Broome v. Speak, [1903] 
Hm er Shepheard vy. Bray, [1906] 2 Ch. 235; Pearson v. Dublin Corpn., 
[ _ ] All E.R.Rep. 255; Tackey v. McBain, [1911-13] All E.R.Rep. 616; Brad- 
eS eta Benefit Building Society v. Borders, [1941] 2 All E.R. 205 

0 actions for deceit, s , ; 
fe dex i Drcake (heck pas mare st? 8 Laws (8rd Edn.) 862 et seq.; and for 
Cases referred to: 

(1) Arkwright v. Newbold 


1881), 17 Ch.D. 801, 813; é 
308: 29 WR. 455, C0. (1881) 801, 818; 50 L.J.Ch. 872; 44 L.T, 


A.; 85 Digest (Repl.) 20, 115. 
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(2) Chandelor v. Lopus (1603), Cro. Jac. 4; 79 E.R. 8; sub nom. Lopus v. 
Chandler, 1 Dyer, 75, n., Ex. Ch.; 35 Digest (Repl.) 29, 203. 
(3) eg v. Freeman (1789), 3 Term Rep. 51; 100 E.R. 450; 35 Digest (Repl.) 
5, 165. 
(4) Redgrave v. Hurd (1881), ante p. 77; 20 Ch.D. 1; 51 L.J.Ch. 113; 45 L.T. 
485; 30 W.R. 251, C.A.; 35 Digest (Repl.) 48, 423. 


Appeal by the plaintiff in the action from a decision of the Court of Appeal (Sir 
Georce JesseL, M.R., Corron and Linptey, L.JJ.), reported 20 Ch.D. 27, reversing 
a decision of Fry, J., in an action brought by William Smith, a steel manufacturer, 
against D. Chadwick, J. O. Chadwick, E. Adamson, and E. Collier, accountants, 
for damages alleged to have been sustained by him by his having been induced to 
take and pay for shares in the Blochairn Iron Co., Ltd., by the fraudulent mis- 
representations of the defendants. 

The company was formed in the early part of 1873 for the purpose of purchasing 
from Messrs. Hannay & Son the Blochairn Iron Works, near Glasgow, and also 
the Nether Johnstone Colliery, which Messrs. Hannay were under contract to 
purchase. The alleged misrepresentations were contained in a prospectus dated 
May 27, 1873, signed by the defendants, and in a circular letter from them, bearing 
the same date, which accompanied it. The prospectus contained the name of 
Mr. James J. Grieve, M.P. for Greenock, as a director, and stated that the value 
of the property amounted to £301,000; that that of the stocks and working capital 
might be estimated to be £200,000; that there had been no addition for goodwill; 
that the company’s works were capable of producing 75,000 tons per annum; that 
the ‘“‘present value of the turnover or output”’ of the works was over £1,000,000 
| per annum; and that the land on which the works stood was about seventeen acres, 
and was held in perpetuity, subject to a reasonable ground-rent. In the circular 
letter which accompanied this prospectus the defendants said: 


““We have much confidence in recommending this investment to our friends, 
and request to be favoured with your early application.”’ 


On June 4, 1873, the plaintiff sent in an application for one hundred £50 shares in 
the company, on the faith, as he alleged, of the statements in the prospectus, and 
he eventually paid £5,000 in respect of them. On July 25, 1874, the company 
being unsuccessful, a resolution was passed for winding it up voluntarily. On 
May 5, 1876, the plaintiff brought the present action against Messrs. Chadwick, 
claiming £5,750 as damages sustained by him by having been induced to take shares 
in the company by their fraudulent misrepresentations, the alleged misrepresenta- 
tions being that Mr. Grieve was untruly stated to be a director of the company, 
that the prospectus did not mention that interest was to be paid on the instalments 
of the purchase-money, that the plaintiff was led to believe that the goodwill was 
valuable whereas ‘it was valueless, that the production and output or turnover were 
falsely stated, and that the valuation of the land related to twenty acres, whereas 
the company only obtained seventeen acres. It appeared that Mr. Grieve had 
originally consented to become a director, and that he had been requested to sign 
the memorandum and articles of association, but had telegraphed in reply : 


“Your movements are too rapid for me. Cannot conclude finally till I hear 
fromm Mr. Morton tomorrow regarding necessary inquiries.” 


The defendants, however, expecting that the answer of Mr. Morton, who was 
himself a director, would be satisfactory, issued the prospectus without striking 
out Mr. Grieve’s name. The plaintiff admitted that he had never heard of Mr. 
Grieve before, and when asked whether the name had any effect in inducing him to 
join the company, shook his head. It was proved that the money received by the 
company in the year 1872 was only £865,000, and that in 1873 it was less than 
balf that arnount, while the output was nothing like the amount stated. Fry, J., 
came to the conclusion, on these facts, that the prospectus contained such mis- 
representations as entitled the plaintiff to recover. The Court of Appeal, however, 
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reversed his decision, the learned judges expressing their belief that the defendants 
were honest men, and had not been guilty of fraud, but merely of ae in 
some matters, and that the plaintiff, not having been induced to take the s = 
by reason of Mr. Grieve being stated to be a director, was not entitled to: ee, 
his claim upon that erroneous statement. From that decision the plaintiff appealed. 


Romer, Q.C., Cozens-Hardy, Q.C., and Chadwyck-Healey for the appellant. 

Sir Hardinge Giffard, Q.C., H. Davey, Q.C., and Russell Roberts for the respon- 
dents, Chadwick and Collier. 

R. T. Reid, Q.C., for the respondent Adamson. 


Their Lordships took time for consideration. 


Feb. 18, 1884. The following opinions were read. 


THE EARL OF SELBORNE, L.C.—I conceive that in an action of deceit like 
the present, it is the duty of the plaintiff to establish two things—first, actual fraud, 
which is to be judged of by the nature and character of the representations made, 
considered with reference to the object with which they were made, the knowledge 
or means of knowledge of the person making them, and the intention which the 
law justly imputes to every man to produce those consequences which are the 
natural result of his acts; and, secondly, he must establish that this fraud was an 
inducing cause to the contract, for which purpose it must be material, and it must 
have produced in his mind an erroneous belief, influencing his conduct. 

All your Lordships are, I believe, agreed in thinking that, of the several repre- 
sentations in this prospectus, by which the appellant alleges himself to have been 
deceived, only one is material, viz., that as to ‘‘the present value of the turnover 
or output of the entire works’’ (stated as being over ‘‘£1,000,000 sterling per 
annum’’). Of the materiality of that representation there can be no doubt; and if 
the appellant was justified in understanding, and did understand it, in the sense 
insisted upon by his counsel at the Bar, it was untrue as well as material. If, in 
the context in which it stands, it could not be honestly intended or reasonably 
understood in any other sense, I should think that the appellant’s case was made 
out, although he has contented himself with Swearing, in his answer to the defen- 
dant’s interrogatories, that he understood the meaning of the words to be ‘‘that 
which they obviously convey,”’ and has professed to be ‘‘unable to express in other 
words, what he understood to be the meaning thereof.’’ If, for instance, the 
material statement had been that Mr. Grieve was a director, I should have thought 
such an answer quite sufficient. But it is otherwise, in my opinion, if the words 
in the context in which they stand may have been honestly intended to bear another 
Sense (in which they would be true), and might probably and reasonably have been 
so understood by an intelligent man of business, aware of the current prices at that 
time of bar and plate iron, and if, at the time when that answer was given, the appel- 
lant had notice that the respondents, who made the representation, did in fact allege 
such other sense to be the true one, and the sense which they themselves intended. 
The sentence i; beyond question, unhappily expressed, and I think its more natural 
prima facie meaning is that which takes the verb ‘‘is’’ literally, as affirming a present 
fact, ae a words *‘the present value of the turnover or output’’ as equivalent to ‘‘the 
present value of the Present turnover or output.’ I cannot, however, consider the 
words in the context in which they stand to be clear or unambiguous. In any point of 
view I do not think that they sufficiently explain themselves. Semé shtdtgahih at iat 
5 aa : = ihe Bade ee implied in them. Even on the appel- 
rere ‘ urnover or output 1s a term requiring some further defini- 

oes it mean the rate of production then actually going on, if extended pe 
whole year, or the total production of the past twelve months, estimat d t the 
then present. prices, or the actual yearly production on a Bariod or an in e i 
years? If the demonstrative article ‘‘this”’ had preceded the words sbumaeee or 


output’’ (instead of the definite article ‘‘the’’), th 
» the s 
which the respondents say they intended. as bee i ar 


£ 


i 


A 


H.L.] SMITH v. CHADWICK (Kart or SeLporne, L.C.) 245 


After repeatedly considering the words in connection with their context and with 
the evidence, I think the soundest conclusion is that this sentence was honestly 
intended to be understood as a statement of the value, at the then current prices, 
of that “‘turnover or output’’ of which the works were in the immediately preceding 


' context stated to be ‘‘capable,’’ and that, to an intelligent man of business, who 


ee ore 


Y 


Y ORES OR oe ere 








knew what those current prices actually were, and who took the trouble of com- 
paring them with the figures given, they would really convey that meaning. The 
appellant was an intelligent man of business, and it does not appear to me to be 
a hypothesis inconsistent with anything to which he has sworn, that he may have 
had the requisite knowledge, and may have made use of it, and may have himself 
understood the representation in this sense, and have intended (in that sense) to 
challenge its truth. He did expressly challenge the truth of part of the representa- 
tion, in the antecedent context, as to the capacity of the works. That the respon- 
dents would offer that explanation of it, he had (to my mind) clear notice, by 


‘their answers to his interrogatories, sworn or filed on June 12, 1877. 


Having such notice, and afterwards answering the respondents’ interrogatories in 
the way that he did, and not attempting in any other way to prove that he was 
deceived by the representation, I cannot think that he has satisfied the burden of 
proof, which, under these circumstances, was incumbent upon him. The Court of 
Appeal have so decided; I cannot say that they were wrong. It ought not to be 
forgotten that the appellant has sworn in precisely the same way as to all the 
representations which in his pleadings he alleges to be false, as to some of which 
your Lordships do not accept his construction, and as to others of which it is 
certain that he was not deceived by, and did not rely on, them. I do not think 
it necessary to add more, because I agree generally with that view of this case, 
which I know will be explained to your Lordships in greater detail by Lorp 
Buacksurn. My conclusion is that the appeal ought to be dismissed with costs. 


LORD BLACKBURN.—In this case Fry, J., who tried the action, gave judgment 
for the plaintiff, and ordered and adjudged that the plaintiff should recover £5,000 
by way of damages, and that the defendants, David Chadwick, John Oldfield 
Chadwick, Ebenezer Adamson, and Edwin Collier, should pay the same. The 
defendants David and J. O. Chadwick and Edwin Collier appealed, and the defen- 
dant Adamson separately appealed. In each case the Court of Appeal, consisting 
of Sir Georce Jesset, M.R., and Corron and Linpuey, L.JJ., made an order 
reversing the judgment and dismissing the action with costs. The appeal to your 
Lordships is against those two orders. It is not contended that there is any room 
for a distinction between the cases. Ifthe order reversing the judgment against one 
set of defendants is right, the order to reverse the judgment against the other is 


also right. ‘> - 
The action is brought in the Chancery Division, the endorsement on the writ 


being that 
“the plaintiff's claim is for damages sustained by him by his having been 
induced to take and pay for shares in the Blochairn Iron Co., Ltd., by the 
fraudulent misrepresentations of the defendants.”’ 





The statement of claim does not depart at all from this, though stating it at more 
length. I agree in what is said by Corron, L.J., in Arkwright v. Newbold (1) 
sngth. 2 


(17 Ch.D. at p. 820): 
‘‘An action of deceit is a common law action, and must be decided on the 


whether it be brought in the Chancery Division, or any of the 


game principles, ne’ 
z : in my opinion, no such thing as an 


Common Law Divisions, there being, 

equitable action for deceit.” | 
But though this is, I think, quite accurate, the different mode in pone arse ras 
tried rakes, I think, a difference in the province of a Court of ere ee i 
to notice, for, in the view I take of this case, it is important. a is actio 
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been brought on the old system, before a judge and a jury, and i same ida 
given as has been given here, the judge would have had to direct the Jury, P ; oe 
out to them what it was necessary for the plaintiff to prove in order to suppor ; a 
case, and what evidence there was from which an inference of fact, len ce 
support the plaintiff's case, might be drawn, leaving it to the jury, wit ites 
comment, to draw, or refuse to draw, that inference. And if the jury had foun 
for the plaintiff, on a proper application on behalf of the defen aptias Verges. 
Appeal could have inquired whether the proper direction WSS VED; ONG, Ed wad; 
whether the verdict drawing the inference was so unsatisfactory that a new trial 
should be granted and the opinion of another jury taken. But the Court of Appeal, 
however strongly convinced that the jury drew the wrong inference, could not find 
the verdict for the defendant. 

When the case is, as it was here, tried before a judge both of law and of fact, 
he draws the inference of fact. If he finds in favour of the defendant, it may be 
because he thinks the evidence such that, as a matter of law, no inference of what 
was necessary to support the plaintiff's case could properly be drawn from the 
evidence before him, or it may be because, though he thinks such an inference 
might be drawn, he does not, as a matter of fact, draw it. The result would be 
the same. If he finds in favour of the plaintiff, it must be because he not only 
thinks that an inference might be drawn from the evidence, but that he does draw 
it. The Court of Appeal ought to give great weight, but not undue weight, to the 
opinion of the judge who tried the cause and saw the witnesses and their demeanour. 
That gives him considerable advantages over those who only draw their information 
from perusing the notes. But still, though the Court of Appeal ought not lightly 
to find against the opinion of the judge who tried the cause, I think that the Court 
of Appeal, if convinced that the inference in favour of the plaintiff ought not to 
have been drawn from the evidence, should find the verdict the other way. 

In the present case, I think there were four statements by the defendants, alleged 
to be fraudulent, and to have induced the plaintiff to buy the shares, on which the 
finding of the judge below, in favour of the plaintiff, was based. Two were disposed 
of in the course of the argument; two remain. One, that which stated that Mr. 
Grieve was a director, was, I think, proved to be untrue-to the knowlédge of the 
defendants when they made it, and anyone who took shares, induced by the belief 
that Mr. Grieve would not lend his name to a company without ascertaining that 
it was a solid one, would, I think, be entitled to maintain an action of deceit. 
I can very well believe that there might be persons in Greenock or elsewhere who 
would be influenced by his name to that extent. But the plaintiff, in his evidence 
on cross-examination, says that he had never heard of Mr. Grieve before, and on 
the counsel saying: ‘‘Then, I suppose, seeing Mr. Grieve’s name on the prospectus 
had not much effect on you,"’ he said nothing, but we are informed that he shook 
his head, and it is plain that the cross-examining counsel was satisfied with this 
mute answer, and on re-examination nothing is said more about Mr: Grieve. 

I think it proved that the plaintiff was not induced to take the shares by this 
deceit. And believe all your Lordships agree so far. But there is a much more 
difficult question depending upon the confused statement as to the turnover and 
output, which I will examine more in detail afterwards. I have come to the 
conclusion that, whatever be the meaning of that statement, the plaintiff has not 
sufficiently proved that it did influence him. I do not say that there is no evidence 
“Pancha cba for ba plaintiff might be found. I certainly think that, if trying 
Tao ot aon ay Ac ses panes aang i em tha ue 
unsatisfactory iat teve whe id Bee ; gree, I Poa ie care ard 
ee a Len oe ie ie 2 should have accompanied 
data rahi: es ae ame zy servations w ich I shall hereafter submit 
come and to which IT fe self Pes: ee ee een of Appeal have 

nyself come, and to which I ask your Lordships to come, and 


: on that the jury would, on hearing them, have probably found for the defen- 
ants. 
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A Before going further, I wish to make some observations, for, though I very nearly 


agree in what is said by Sir Georce JesseL, M.R., he does not quite state what 
I conceive tobe the law. I do not mean to go through the numerous decisions 
on the subject of an action of deceit. All those which were decided before the 


- date of the last edition of Smrru’s Leapina Cases [8th Edn., 1879] are to be found 


collected in the notes there to Chandelor v. Lopus (2) and Pasley v. Freeman (3). 
In Pasley v. Freeman (3) Buuter, J., says (8 Term Rep. at p. 56): 


“The foundation of this action is fraud and deceit in the defendant and damage 
to the plaintiffs. And the question is whether an action thus founded can be 
sustained in a court of law. Fraud without damage, or damage without fraud, 
gives no cause of action, but where these two concur an action lies per 
Croke, J., 3 Butstrope's Reports, p. 95."’ 


Whatever difficulties there may be as to defining what is fraud and deceit, I think 


-no one will venture to dispute that the plaintiff cannot recover unless he proves 


damage. In an ordinary action of deceit the plaintiff alleges that false and fraudu- 
lent representations were made by the defendant to the plaintiff in order to induce 
him, the plaintiff, to act upon them. I think that if he did act upon these represen- 
tations, he shows damage; if he did not, he shows none. And I think the plaintiff 
in such a case must not only allege but prove this damage. 

It is as to what is sufficient proof of this damage that I wish to make my remarks, 
I do not think it is necessary, in order to prove this, that the plaintiff always should 
be called as a witness to swear that he acted upon the inducement. At the time 
when Pasley v. Freeman (3) was decided, and for many years afterwards, he could 
not be so called. I think that if it is proved that the defendants, with a view to 
induce the plaintiff to enter into a contract, made a statement to the plaintiff 
of such a nature as would be likely to induce a person to enter into a contract, and 
it is proved that the plaintiff did enter into the contract, it is a fair inference of 
fact that he was induced to do so by the statement. In Redgrave v. Hurd (4), Sir 
Greorce JesseL,-M.R., is reported to have said it was an inference of law. If he 
really meant this, he retractssit in his observations in the present case. I think it 
not possible to maintain that it is an inference of law. Its weight as evidence 
must greatly depend upon the degree to which the action of the plaintiff was likely, 
and on the absence of all other grounds on which the plaintiff might act. I quite 
agree that, being a fair inference of fact, it forms evidence proper to be left to a 
jury as proof that he was so induced. But I do not think that it would be a 
proper direction to tell a jury that, if convinced that there was such a material 
representation, they ought to find that the plaintiff was induced by it, unless one 
of the things which Srr Georce JESSEL, M.R., specified (ante p. 79) was proved*, 
nor do I think he meant to say so. I think there are a great many other 
things which might make it a fair question for the jury whether the evidence on 
which they might draw the inference was of such weight that they would draw the 
inference. And, whenever that is a matter of doubt, I think the tribunal which 
has to decide the fact should remember that now, and for some years past, the 
plaintiff can be called as a witness on his own behalf; and that, if he is not so 
called, or, being so called, does not swear that he was induced, it adds much weight 
to the doubts whether the inference was a true one. I do not say it is conclusive. 

The principal facts in the present case are not now much in controversy. The 
defendants were employed by Messrs. Hannay & Co. to assist in getting up @ 
limited company to take over their works, and they were to receive eoagpae Ge’ 
(amounting to some thousands of pounds) if they succeeded in pose aes F 
limited company. They prepared a prospectus, and on May 27, “4 Far uaeen 
that prospectus with a lithographed letter. On May 81, 1873, the Bepcanve 
circulated a second letter with what is called an abridged prospectus. Pausing here, 


€ 6 plain i e 6 e i the contract, and 
* i hat th laintiff knew the facts before h entered into | " 7 
bieiots could not rely oh the mis-statements or (ii) that he avowedly did not rely on them, 
’ 


whether he knew the facta or not. 
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I may say that I do not think it can admit of dispute that the defendants intended 
by those letters and prospectus to induce those to whom they sent them to apply 
for shares in the projected limited company. Among others, they sent them to the 
plaintiff. He was not a customer or client of the defendants (I do not know 
that it would have made any difference if he had been), but he was a man of 
business, who had himself turned his own business into a limited company, and 
had taken shares in other companies and was quite competent to form an opinion 
for himself. He was, however, in my opinion, entitled to consider the letters 
and prospectus as amounting to a representation to him that all stated in that 
prospectus was true. He did, a day or two after receiving the second letter and 
the abridged prospectus, apply for 100 shares, expecting, as he says, that he might 
get 20, but the whole 100 were allotted to him. MHe paid the calls, amounting 
to £5,000 and, the limited company having completely failed, he lost the whole; 
and if he is entitled to recover on the ground that he was by fraudulent representa- 
tions induced to take the shares, he is entitled to recover £5,000 as damages. 
Nothing that happened after he applied for the shares could have had a part in 
inducing him to apply for them, and, therefore, I think that the circular subse- 
quently issued by the defendants can have no bearing on this part of the case, 
whatever bearing it may have on other questions. ‘ 

I now proceed to state why I think that the finding that the plaintiff was induced 
to buy the shares by that passage relating to the turnover and output cannot be 
supported. The passage is short: 


‘The iron works are the largest and most important in Scotland and have 
been equipped in a substantial, complete, and permanent manner. They can 
now produce at the rate of 1,500 tons of finished bars and plates per week, 
or about 75,000 tons per annum. The rolling mills with some slight alterations, 
will be capable of turning out 90,000 tons of manufactured iron per annum. 
The present value of the turnover or output of the entire works is over one 
million sterling per annum.”’ 


As early as June 12, 1877, the defendants, in answer to an interrogatory, showed, 
in my opinion, what they at that time said was the meaning of this very obscure 
passage. They swore as follows: ; 


“The then value of the annual turnover or output of the works is a necessary 
arithmetical result from the amount of the weekly productiveness, of which the 
particulars are given by the last preceding paragraph, taken in connection with 
the then existing average prices, after allowing reasonable deductions for short 
working, defects, and casualties. The current price in Glasgow of bars and 
rails in May, 1873, was £18 10s. per ton, of nail rods £15 10s. per ton, of hoops 
£17 per ton, and of sheets £20 per ton. Taking a mean of only £15 per ton 
on 1,500 tons per week, and allowing only 50 weeks in the year, the value of 
the year’s turnover or output would be £1,125,000."’ 


The defendants interrogated the plaintiff, requiring him 


to separately and categorically state, firstly, what he understood to be the meanin 
of the particular representation; thirdly, ‘tin what respect or respects he ane 
Pa he hay every or any of the said representations were untrue.’’ 

n Jan. 28, 1878, seven months and more after the def at’ i 
have read, the plaintiff answers thus: aa a 


“Firstly, I understood the meaning of such misrepresentations respectively to 


be that which the words composing them obvious] ? 

to express in any other words what I understood i Pe theereiaie sp oe 
Thirdly, I allege that such misrepresentations are untrue in hear Wer: 
respects appearing in the said statement of claim, and I have PeenOr a 
to, or detract from, the said statement of claim.”’ ne ee 


. 
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, It is said that the plaintiff could not say more than that he understood the words 
in their natural sense. I think that his legal advisers had notice ever since June 12, 
1877, if not before, that the defendants contended that the meaning of this obscure 
phrase was that, at the then present prices of bars and plates, 75,000 tons would 

_be worth more than a million. So understood, the representation was true. This 
meaning is one at least so plausible that Corron, L.J., thought it the right meaning. 

» Tf the statement as to prices at the date of the prospectus had been inserted in it 
so as to make it read thus: ‘‘The current price of bars is now £13 10s. per ton, of 
plates £15 to £20 per ton, according to their quality; so that, assuming the propor- 
tion of bars to plates not to be unreasonably large, the mean price of bars 
and plates is more than £13 6s. 8d. The present value of the turnover,”’ etc., 
I think that a reasonable man would have probably thought that the meaning was 

that put upon it in the defendants’ answer to the interrogatories, or, at least, would 
not have acted, without some further inquiry, on the belief that it meant something 
else. It is quite true that those prices are not stated on the face of the prospectus, 
and though the plaintiff, being himself engaged in a branch of the iron trade, 
was not unlikely to know what those prices were, I do not find it anywhere asserted 
that he knew them; but it is nowhere, that I can find, asserted that he did not 

) know them. 

I cannot myself see what difficulty there could have been in saying, in answer 
to the defendants’ interrogatory: ‘‘I understand the meaning of the representation 
as to turnover to be that Messrs. Hannays’ works had actually during the past 
year turned out produce that at present prices would be worth more than a million; 
and that was untrue, for they never produced half as much.’’ When I say this, 
| I mean of course if the plaintiff could truly swear to that effect. If he did not 
so understand it, there was of course a very good reason for not so swearing. It is 
true that the answers to interrogatories are prepared by the legal advisers, and 
the plaintiff, if at the trial he had sworn: ‘‘I did so understand it,’’ had been asked, 
“Then, if so, why did you not say so in January, 1878?’’ might have had an excuse 
by saying, ‘‘I swore what was true, and if I should have sworn more, that was my 
lawyer’s fault, not mine.’’ But he never at any time, from first to last, swears 
anything of the sort, and I think it is impossible now to listen to the suggestion 
that the counsel for the plaintiff, at the trial in November, 1881, were taken by 
surprise at finding that the defendant’s counsel still put on this passage the interpre- 
tation which had been put upon it in the answer to the interrogatories so long 
ago as June, 1877. If they were surprised, they had no right to be so. But I 
think the fair conclusion is that they feared to ask the question in examining the 
plaintiff in chief lest he should answer that he did not understand the prospectus 
as meaning that there had been an actual output during the last year, or at least 
that he would not swear that he was influenced by his belief in that statement. 
Counsel for the defendants did not choose, on cross-examination, to risk bringing 
out of a hostile witness evidence which his own counsel had not brought out in 
chief. If I am right in the opinion which I have already expressed, that the burden 
lay on the plaintiff to prove that he was induced, I think they acted wisely. If the 
plaintiff had made a prima facie case which required affirmative proof of an answer 
frorn the defendants, I think it would be otherwise. 

It will be observed that this opinion is quite irrespective of what the true construc- 
tion of the prospectus is. I should think that a reasonable man would give much 
more weight to a statement of fact that the actual produce of the works had been 
eo much than to a statement that their productive power was estimated at so 
much, and, therefore, that the statement, if understood as Fry, J., and Linp- 
tev, L.J., and I believe some of your Lordships think, was material. I np 
think that a reasonable man reading this prospectus would hardly act on the at : 
of such an obscure statement without further inquiry. But he might so act. y 

i j nt of the Court of Appeal is that I do not think it 
reason for supporting the judgment o PI Ard) (eleva eine 
proved that he did so act. In the case of the mis-statement as to Mr. Grieve being 


a director, I think it positively proved that he did not. 
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I may say, though it is not necessary for the decision of the ect soiree 
as a matter of law, the motive of the person saying that which he en eae 
true to another, with the intention to lead him to act on the faith of the sta gee ; 
is immaterial. The defendants might honestly believe that the shares were a capl _ 
investment, and that they were doing the plaintiff a kindness by tricking ae 
buying them. I do not say this is proved, but if it were—if they erwee re 
into doing so—they are civilly responsible as for a deceit. And if, wit en 
lead the plaintiff to act upon it, they put forth a statement which they know ar: 
bear two meanings—one of which is false to their knowledge—and thereby the 
plaintiff, putting that meaning on it, is misled, I do not think they can escape 
by saying he ought to have put the other. If they palter with him in a double 
sense, it may be that they lie like truth; but I think they lie, and it is a fraud. 
Indeed, as a question of casuistry, I am inclined to think the fraud is aggravated 
by a shabby attempt to get the benefit of a fraud without incurring the responsibility. 
But I do not think there is any case made out against the defendants of that sort. 

There is a third possible case, that a man may make a statement which he 
intended to mean one thing only, but which negligently and stupidly he sends out 
in such a shape as to bear another meaning, and the plaintiff acts upon that mean- 
ing. On that I need only say that the defendant, in such a case, would have 
great difficulty in establishing that it was only honest blundering; but if he did, 
as for instance, by showing that his manuscript sent to the printer contained the 
word ‘‘not,’’ which by some printer’s error was omitted in the published prospectus, 
or that 10,000 was, by a printer’s error, printed 100,000, which escaped notice in 
revising the proofs, I should say it was not a fraud, though perhaps gross negli- 
gence. But the question whether in such a case there would be any, and if any 
what, remedy for the party misled, may, I think, safely be left for decision when 
it arises. It never has arisen, and I think it not likely ever to arise. It certainly 
does not arise now. 


LORD WATSON concurred. 


LORD BRAMWELL.—I am content that your Lordships’ judgment should be 
as indicated by the noble and learned Lords who have spoken; but I am not content 
with the reasons they have given. It seems to me that the prospectus is capable 
of but one meaning. I know, as a matter of fact, that a most able and acute 
mind has said that it was capable of a different meaning from that which I think 
it is alone capable of, but what I mean is that, according to my understanding, this 
part of the prospectus—the main matter—that which alone is of any consequence, 
is capable of but one meaning, namely, that the actual output was a million a 
year, or I think over a million a year. I quite agree with the Lorp CHANCELLOR, 
who has said that it may mean one or other of two things; it may mean that the 
actual output was at that rate, or that it had come to over that figure in a year. 
But that either it was at the rate of over one million a year, or was in fact over one 
million a year, seems to me the only meaning that can be attached to that state- 
ment in the prospectus. 

If that was the meaning of it, that statement was untrue, because there neither 
was an output at that rate, nor was there an output actually of over a million 
a year. Further, I think the plaintiff said that he so understood it. It was 
unfortunate that he was not more examined or more cross-examined, but I declare 
the man gaye the only answer I could have given if I had been in his situation : 
“I understood it according to its natural meaning.’’ I do not see what more he 
could do, and it seems to me impossible to suppose that he was saying: ‘‘I understood 
it to mean that fifteen times £75,000 came to over one million,”’ because that he 
knew perfectly well, and everybody else knew; and if his answer is understood as 
meaning that, his answer is understood as meaning: “I make no complaint of 
untruth in it, because it simply comes to this, that £75,000 multiplied by fifteen 
's over one million.’’ It seems to me, therefore, that the statement was untrue; 
that it was understood in the sense in which it was untrue, and consequently that 
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the plaintiff proved all that he could prove, the only other possible question being 
one of inference to a certain extent, namely, was it fraudulent? I confess that 
upon that matter I have entertained the very greatest doubt, and do entertain the 
greatest doubt. Assuming that the statement means that the actual turnout 


_ Was over one million a year, or at the rate of over one million a year, and assuming 


that the plaintiff so understood it, it nevertheless remains to be considered whether 
that was a fraudulent statement on the part of the defendants. I am not satisfied that 
it was, and I will shortly state my reasons for not being satisfied that it was. 
I cannot but think that the defence which has been made for the defendants 
is one they would not have made for themselves if they had been let alone. I 
think it is their counsel’s defence. I cannot see that it is their defence, because 
the defendants state that they were told by Hannays, who were respectable—people 
to be trusted—that the actual rate of production was such that it was over one 
million a year. They have sworn that they were told so and that they believed it, 
and, in addition to that, one of them has given the convincing proof of his sincerity 
that he staked £5,000 upon it, which he has lost. I am not satisfied that that 
man was telling an untruth; I cannot be satisfied of it. I cannot but think it was 
a most reckless prospectus, and certainly, with regard to the statement about Mr. 
Grieve being a director, when they issued it they knew that was untrue, which 
throws a great suspicion on the case. But I am not satisfied, and I cannot be 
satisfied, that these men were wilfully making a statement which they knew to be 
untrue. They have sworn that they had the information from Hannays, and that 
they believed it. 

Under these circumstances I am not dissatisfied that your Lordships should 
affirm the judgment that has been given in their favour. If the question here had 
been whether they should be in any way punished for a most improvident and rash 
number of statements (more than one) in the prospectus, I should have been very 
much inclined to say ‘‘yes’’; but I am not sure that I should have gone beyond 
the £5,000 which they have been fined. But that is not the question. The 
question is whether we are satisfied that it was a fraudulent as well as what it 
was, to my mind, an untrue, statement. I am not satisfied of that. I confess I 
should very much have liked, if it had been a possible thing, to have tried this 
case over again. I hope I shall not be misunderstood as suggesting that I could 
have tried it better than anybody else, but I should like to have been present at 
the trial and to have had an opportunity of putting some questions to the witnesses, 
both the plaintiff's and the defendants’ which it seems to me might very properly 
and usefully have been put. But that is an impossibility. We must either, as A 
understand it, affirm the judgment or reverse it, and I am not so satisfied, as I 
have said, that a fraud has been made out against these defendants that I am 
content to reverse it. 

| Appeal dismissed. 

Solicitors : Darley & Cumberland for Newstead d Wilson, Leeds; Ashurst, Morris, 
Crisp & Co.; H. T. Chambers. 

[Reported by C. BH. Maxpen, Esa., Barrister-at-Law. | 
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Commons—Common—Right of—Acquirement by prescription—Evidence—Acts 
done as right in respect of tenement owned by claimant—Continuous 
peaiment of the Prescription Act, 1832, provides that on a claim te any 

right of common, made by custom, prescription, or grant, when such right, 
profit, or benefit shall have been taken and enjoyed without interruption by 
the person claiming the right for the full period of sixty years, the right shall 
be deemed absolute and indefeasible unless it was enjoyed by consent. 

To bring himself within the section the person claiming the right must show. 
that the acts which he claims a right to do are such as could be supported as 
lawful by custom or prescription, or could have been lawfully granted to him, 
and that the acts which he has done in purported exercise of the right were 
done as of right, i.e., not secretly, not as acts of violence, and not under 
permission from time to time given by the person on whose soil the acts were 
done. It must also be shown that the acts were done in respect of some 
tenement owned either by the claimant or by him and his predecessors in 
title; that the period of prescription relied on began at a certain time; and 
that the right claimed, if it is capable of being so exercised, has been exercised 
from year to year from that time to the beginning of the action. The fact 
that other persons in the same circumstances as the claimant to the right make 
the same claim will not derogate from his special right. i 

By a decree of the Duchy Court of Lancaster in 1693, in a friendly suit for 
the establishment of the respective rights of the lord and the commoners in a 
former royal forest, the commoners were declared entitled, in respect of their 
tenements, to the sole common pasturage and herbage in 6,400 acres of the 
forest thereby set apart to meet the requirements of the commoners. 

Held: the decree gave to the commoners the ordinary right of common of 
pasturage or herbage only, and, the decree being unambiguous in its terms, 
evidence that for upwards of sixty years past the commoners had exercised 
the supposed right of cutting and carrying away for use on their tenements 


brakes, fern, heather, and other litter, was not admissible to show that such a 
right was intended to be recognised by the decree. 
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Appeal by the defendants from a decision of Bacon, V.-C., in an action brought 
by Earl De la Warr, as lord of the manor of Duddleswell and tenant for life of 
Ashdown forest in Sussex, against the defendant John Miles in respect of an . 
alleged trespass committed by him under the instructions of his employer the - 
defendant Bernard Hale, in cutting and carrying away heather and litter from 
part of the waste lands of the forest. 

The forest, containing 13,991 acres, was anciently a royal forest belonging to 
the Crown in right of the Duchy of Lancaster, which in 1661 King Charles IT dis- 
afforested, and in 1677 granted to the plaintiff's predecessors in title. The de- 
fendant Hale in his statement of defence, after stating that the tenants of the 
manors of Maresfield and Duddleswell, both freehold and copyhold, were with 
reference to their common rights over the forest called ‘‘free tenants,”’ the tenants 
of other manors near ‘‘foreign tenants,” and persons holding both descriptions of 
land “‘inter-tenants,’’ justified the trespass, stating (i) in para. 10 of his statement 
of defence, that ‘‘the said free tenants, foreign tenants, and inter-tenants, had - 
and exercised as of right and without interruption previously to the year 1693, — 
from time whereof the memory of man runneth not to the contrary, the several 
and respective rights of common in and over the said 13,991 acres which they 
enjoyed, or to which they were entitled as aforesaid’; (ii) in para. 2, that, under 
a decree in the Duchy Court in 1693, it was decided that the complainants (the 
predecessor in title of Lord De la Warr), their heirs and assigns, Owners and pro- 
prietors of the soil of the said forest, should for ever hold and enjoy certain lands | 
amounting to about 7,591 acres of the forest to be inclosed or improved by them, 
and that the defendants (through one of whom, John Day, the present defendant 
Bernard Hale derived title) should be for ever excluded from having or claiming 
any common pasturage, pannage, or herbage within the 7,591 acres so allotted 
to the complainants), and that the defendants, their heirs, tenants, and assigns 
and all other persons having right of common in the said forest according to their 


respective interests therein, should from time to time have and take the sole 
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“age pasturage and herbage of the remaining 6,400 acres of the forest, and 
at the complainants, their heirs and assigns, tenants and farmers, should be 


_ for ever excluded from having or claiming any common of pasture or herbage 








upon or in the said 6,400 acres so left for common as aforesaid; (iii) in para. 13 
that, since the year 1693, the said John Day, and the other Geihinori bee nee th i 
heirs, successors, and assigns, had taken and enjoyed, by themisélves or their 
tenants, in, over, and from the aforesaid 6,400 acres, the sole common pasturage 
and herbage, including the brakes, fern, heather, and litter growing in and u 7 
the said 6,400 acres, and their rights had been recognised by all owners of the 
forest until the present Lord De la Warr disputed them; (iv) in para. 15, that 
the defendant Hale and Charlotte Cecilia his wife and their predevenions in title 
owners of the tenement called Suntings, otherwise Fordland, otherwise Alfre 
and the several occupiers of the same tenement, from time to time had s@iiailg 


‘taken and enjoyed as of right, in respect of the said tenement, without interruption, 


for the full periods of thirty years and sixty years respectively next preceding the 
commencement of this action, the right, profit, or benefit of cutting and carrying 
away brakes, fern, heather, and litter in and from the said 6,400 acres waficieat 
for the manurage, improvement, maintenance, sustaining, repairing, and amending 
the said tenement. Bacon, V.-C., who in his judgment held that the decree of 
1793 gave to the commoners the ordinary right of common of pasturage, or herbage, 
and that, the decree being unambiguous, evidence of acts committed subsequent 
to the decree was not admissible to explain its meaning, and also that the right 
claimed was a profit a prendre in alieno solo, and could not be claimed by prescrip- 
tion, granted an injunction against the defendants. The defendants appealed. 


Joshua Williams, Q.C., R. E. Webster, Q.C., and P. H. Lawrence for the: de- 


fendants. 
Elton, Q.C., Cope and Costelloe for the plaintiff. 


JAMES, L.J.—We are of opinion that, upon the only point on which we have 
heard the plaintiff, which was whether Mr. Hale had made out the defence in 
para. 15 of his defence, Mr. Hale has so made out his defence. Therefore, he 
will be entitled to’ the costs of the suit. The suit fails, because he has not done 
anything wrong, but has justified what he has done. 

The defendant, Hale, has proved de facto—he has given evidence which has not 
been cross-examined on—that for a period of upwards of sixty years, he has claimed 
to take and has taken, not by way of permission, not by way of concession on the 
part of the lord, but as being his own right and as of right, that is to say, as a 
thing which he was entitled to do upon some right or other which he claimed, the 
litter from the forest to the farm for the use of that farm for the agricultural 
purposes to which litter would be put. Is that within the Prescription Act? It 
appears to me that, if we were to hold it was not, it would be repealing the Act. 
What the Act was intended to legalise and to allow was a thing done, as of right, 
for a sufficient period, that is to say, for sixty years. It has been contended on 
behalf of the plaintiff that not only must it be shown to have been done as of 
right, but it must be shown to have been done under a claim of right, which 
claim would itself be capable of being supported as a valid prescription, or valid 
grant, or valid custom, and that if you could show that the thing was done under 
some claim which was not a claim to a valid legal right, it must fail. . ua 

In my opinion, that ig not so in point of law, and is not so in point of fact, 
in this case. It does not signify, as +4 seems to me, what the exact language of the 
claim, if there were such, was, provided we know that the thing actually done was 
a thing which could have been legally granted to the man who was doing it, and 
which, therefore, could have had a legal origin. The thing which was actually done, 
according to the evidence, is exactly that which is legal, the exercise of a right 
to go on the forest to cut litter—not for the purpose of sale, not for any other 
purpose, but for the purpose of being used on the farm to which that litter was 
carried. That would be a good subject of prescription. I the thing has been 
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done: if the same man has been doing it for sixty years for the purpose seek 
; g I do not know what the limit would be, the Cases Sens 
that may be good. — i the common, that is, the litter. 
confined to one particular matter growing upon the c ? 
fr y here is confined to the taking of the litter to the farm-yard, there to be 
eee litter. Then it is said: ‘Yes, but you are doing this as one of a great 
Oe rik hive been something in the objection to be considered, if pias 
was done was done by every inhabitant and everybody, and you could cet bi 
tinguish between what one inhabitant or person was doing from what : rec i 
was doing; that there was nothing by which you could infer the acts * e 0 : 
which did not apply to the others. I may give an example of that. is ns 
because the owner of a particular house in London shows that he and all sf 
people who have lived in that house have gone every year to Hampstead Heath, 
and have run about the heath, that he could establish a particular right, as 
annexed to that house, to go upon Hampstead Heath, when it was quite clear 
that he was only going there like every other person who was coming from London 
who chose to go and recreate himself there. But here it is manifest from the 
evidence that there was a distinct right, a distinct right of a legal character, 
claimed by a particular class of persons who could in law have taken that right; 
that is to say, not qua class, not a corporation or quasi corporation, but persons 
constituting a class, that is, owners of particular tenements, every one of whom 
might have had a valid legal grant in exactly the same words to the same extent 
as this defendant would have had a legal grant. It is not a grant to a class, but 
they are a class because every one of them has got the same right. 

Therefore, it is not a claim by custom, it is not a claim by a body of persons 
incapable of receiving such a grant, but a claim by each and every of a particular 
defined class of persons, each of those persons being recognised and being marked 
in respect of a particular tenement as appurtenant to which he was claiming the 
right. In that there was nothing illegal. There was nothing, in point of law, to 
prevent a grant of this kind, which might have been made if the lord had chosen 
to do it: ‘“‘Whereas certain persons have already got the right of sole common of 
pasture upon the land, now I do grant to every one of those same persons that, 
in addition to that right of common, each and every of them shall have the right 
of cutting litter for the improvement of his farm.’ That would have been a 
perfectly valid grant, even if granted by one general deed to each person. There- 
fore, there is nothing in the fact that this defendant was doing that which every 
other person in the same circumstances as himself was doing, and nothing, there- 
fore, to derogate from his own special right, that other persons in the same con- 
dition with himself were doing exactly the same thing. It cannot be brought up 
to this, that he and all of them were in fact constituting members of that class of 
trespassers which he and the other gentlemen, with the lord, were endeavouring 
to the best of their powers to put down because they were trespassers and because 
they had no rights. Therefore it appears to me that that objection as to the 
nature of the claim made by the defendant fails. 

Then it is said, with respect to that same objection, that it is not proved that 
the defendant did not buy from a wrong-doer—that, instead of cutting the fern 
himself, he was not buying from some of the persons there during some of the 
years. To my mind, it is so improbable as to be absolutely incredible, that a 
man, believing he had the right which this defendant must have supposed he 
had (a right acknowledged by the lord, as it was believed, and to exist by every- 
body in the forest), must be regarded as a trespasser, and not as a man taking 
that which was his right; and that, instead of cutting the fern himself, or employ- 
ing a man to cut it, he was paying the man for that which that man must have 
been stealing from him and the other commoners and the lord. I would as soon 
believe that he was paying a man who had stolen his mangel-wurzels or swedes 


instead of taking the mangel-wurzels and swedes himself from his field. I am 
satisfied upon that. 


my eps J : 
Therefore, there was no foundation for the long criticism 
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A we had on the supposed nature of the user which Mr. Hale had; and, without 


going further into it, speaking as a judge of fact, I am satisfied that Mr. H 
has proved, not that he-bought the fern from anyone, but that he did, b hi z 
and his workmen, for the whole period of sixty years that was re 4 an 
statute, go upon this forest and es eee et by be: 
go up : cut the fern and take it to be enjoyed on his farm 
There was another point, which, as we are only dealing with Mr. Hale, m: 
not be so important, and which we did not call “upon the piniatia's aes to 
deal with, that is to say, as to what was the construction of that decree of the 
Duchy Court, and what was the effect of that decree. It is impossible, as it 
seems to me, to give to that decree the meaning which has been kitomphed to be 
assigned to it by the defendant's counsel. When one sees what the object of the 
suit was, and the nature of the suit, the decree seems to me to be plain beyond 
all reasonable doubt. The lord, having a very large waste, and a waste that 
evidently was a great deal more than was wanted for the commonable cattle of 
the persons who had rights of common, commenced a suit in the Duchy Court of 
Lancaster, which had jurisdiction over this matter. It is said to have been an 
amicable suit, and apparently it was an amicable suit for the purpose of seeing 
how much of the waste he could take without injuring the commoners, and ron 
much ought to be left to the commoners for the exercise of their rights of common. 
It was an approvement under the Statute of Merton through the medium of the 
court, to ascertain how much the lord could properly and justifiably approve under 
the statute as against the common of pasture. That appears to me to be the only 
thing that was determined, and the only thing that was intended to be determined, 
except some question about particular estovers which are comparatively of little 
amount, as to the right of estovers of birch, willow, and alder. 
All that was done afterwards was this: It was said, 


‘““Whereas the commoners and the lord have now the right of enjoying the whole 
pasture by the mouths of their cattle in common, you, the commoners, shall 
now, on a particular part of that common, have the sole common pasturage and 
herbage. You shall have it there, and the lord shall take the rest for himself, 
and shall not have any more common of pasture or herbage upon that part 
which has been assigned to the commoners.” 


It appears to me that the meaning of that was perfectly plain, that they were to 
have not any new common—no new right in the herbage or pasturage—but the 
enjoyment as under the old right of common of pasture and herbage in this spot 
exclusive of the lord, sole as against the lord, but in common as between them- 
selves, and that the lord was to be excluded from having any further right of 
common with them ‘in that which was the commonable right, the common, 
ordinary, well-known common of pasture or herbage which was known to the law 
at that time as it is now known. 

I am of opinion, therefore, upon t 
say that they did take that common of p 


hat, that we cannot enlarge it. We can only 
asture and common of herbage to them- 
f the lord, which they had before—that was common of pasture 


the word—the taking of the grass by the mouths of their 
and to the other members of 


this point, and that we could 


selves, exclusive 0 
in the ordinary sense of 
commonable cattle. Therefore, it appeared to me, 
the court, that the decree was perfectly clear upon : - 
not attend to the great body of evidence that was used for the purpose, fb bi 
gaid, of construing an ambiguous term (which I do not find in me Sorte) y 
the evidence of user. The user would not have explained it, anc it ue eee 
admissible for the purpose of explaining it. Upon that part of erga A 
defendant fails in establishing, by user anterior to the decree, cm a mine ng it 
existed anterior to the decree when the matter was before the Due a aie : a 
of opinion, upon the whole, that the defendant has failed ki: mecha A ae : 
right set up in para. 15 of his defence, and that he 1s ape y! = Shee ie it « 
the court upon that paragraph, and, therefore, to have the action ismissed. 
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BRETT, L.J.—This action was brought claiming relief in respect of certain 
alleged acts which were said to be trespasses, and in respect of a manifest intention 
to continue those acts, unless the so-called trespassers were stopped. The pet 
was brought by the owner of the land. Those acts of which complaint was made 
were necessarily, prima facie trespasses, and the defendants were called upon to 
defend those which were prima facie wrongful acts done by them or by their 
servants. The defendants, by their statement of defence, set up several distinct 
defences. Their first defence was founded upon an allegation that the acts now 
complained of had been in suit before between the predecessors of the plaintiff 
and the predecessors of the defendants, and that those acts had been determined by 
a decree, which was pleaded, to be lawful acts on the part of the predecessors of 
the defendants. Their first defence, therefore, raised a question as to what was 
the true construction of that decree. They next assumed to defend on the ground 
of a common law prescription, that is to say, an immemorial prescription on the 
part of the predecessors of the defendants and others, to do the acts complained 
of. They then, as I apprehend, set up another defence, which was that a grant 
by the predecessors of the plaintiff had been made to the predecessors of the 
defendants and others, to do these acts, which grant was lost. They then, as-an 


absolutely distinct defence, set up the user, of that which is complained of by 


the predecessors of the defendants for sixty years under the Prescription Act. 

With regard to the defence under the decree. The words of the decree were 
relied upon, and we had very learned and abstruse readings given to us from old 
books, and from dictionaries, in order to lead us to the conclusion that in the 
words ‘‘the sole common pasturage and herbage’? was included the right to cut 
and carry away the brake, fern, heather, and litter, for the use of the farms of 
the persons such as the defendants. I declined, upon reading the whole of the 
proceedings in the suit in which that decree was made, to construe that decree 
by old books, or by dictionaries. It seems to me that the words, taking the 
whole of the decree and the pleadings in that suit, are not ambiguous, but are 
perfectly plain, quite irrespective of the use of each of the words. It seems to 
me apparent from the pleadings in that case that those who were defendants in it 
were claiming nothing but a well-known right, namely, the right of common of 
pasturage and herbage, that is to say, a right in respect of their tenements, and 
in respect of certain cattle, to feed upon this waste by the mouths of their cattle; 
not merely the grass, but whatever the cattle would eat, which I take to be included 
under the word ‘“‘herbage’’ in that decree. It is clear from the pleadings that that 
was all they claimed as being part of the value of the whole waste to them, which 
was to be taken into consideration in proportioning that which was the real 
subject-matter of that suit, namely, how much the lord should be entitled to 
inclose, and how much should be left open for the commoners. I£ that was the 
state of the pleadings, then the meaning of the decree seems to me to be perfectly 
clear. It only dealt with that which was claimed. It empowered the lord to 
inclose a certain portion of the waste, and it left the other portion to be used by 
that which ould otherwine be a sights ag ety Dut shut out the Tord from 

> k g » namely, to share in that mode of 


dealing with the waste. It shut him off from so dealing with the waste, on his 


part, in that part of the waste or forest which was not inclosed. 

Therefore, the real meaning of the decree was, that, as to these 6,400 acres 
which were left open, the commoners were to have the right of taking estovers 
which is what they had claimed, in certain woods, and in certain woods onl and 
were to have the right, with regard to the cattle on their farms, to eon of 
pasture and herbage in the sense I have stated, that is, feeding by the mouths of 
their cattle, and the lord was to give up his right to put his own eattle on ‘hes 
part of the forest and any right of taking that wood which they would hay ‘ 
take as estovers; but it left the lord in the possession, with regard to th hs ; 
inclosed part, of every other right which he had possessed before. It aid a 
therefore, give the commoners, who were then setting up their sights, the ‘ant 


H 
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A which they now clai 
| aim, namely 
that open waste for th y; to cut brake, fern, heather, and li < 
d e use of their f pied eae aaaedan: 
thy on was not given to them aeeiean bi ae toey had not nied 
= emplation of ‘ ; , that subject-matt i PCy 
interpretation of the Pores . pip to that suit at all tank eine 
aay ’ ink that the contenti : e, upon the 
: rom the beginni tention of the defendant 
B tention. It ol att ye genie beac 9 aan i sR 
wien empted to mak cecig cide Septet 
Ritaviisvindof-allen e us come to a x o Is con- 
Sails bali Geel Hye: 43 a contrary conclusion by : 
of construing that d ime of that decree until 7 f ie ear 
eee Siete as It is obvious that you may pete the purpose 
adtdrvbcspidaxely Piel Se time that a decree is made ast ns ae e 
sctncinte to a eares you are allowed, for the purpose of alle 
€ seems to me to be clear th ce of what has been done since; but, at all a 
because upon the true con mh that evidence was not admissible 08 th beat 
eeeaings: inv the wuit mat ruction of the decree, taking it in com ra ae 
am ended in that decree, ther genie ‘ the 
: or phrases at all, and such evid ’ e was no ambiguity in the 
ewe cannot control the hss foaesiic machined ue te: ined iniabtble wand 
t was alleged b coat tab sew sine 
: y way of defence ‘ 
Dp tion or an bh tiewahieiaietatton'® — that we ought to find a common law prescri 
= - : ption; and it was said that f mney 
ea right to infer such a prescription. It tlic eaconiges gee 
made in the suit in the Duchy C ee a a | 
b : y Court at that time, and that : ‘. : 
ecause, if there had been any such claim, i at no such practice existed ; 
the defendants to put it forth in ord ne De aes Ae 
left to them. It scems to me to be ws hice how much of the forest should be 
FE decree, as is now alleged, and that n ; a st such practice existed before that 
edad tedicr diiteie modet-isage a suc right was claimed, and, therefore, 
to. It is shown by that fact iting ” A apie prescription is put an end 
claim of right after that decr d ? age chal ohateoupuuepe eee e 
Th : ee, and, therefore, within a known and gi i : 
: e other allegation was that we ou ht to . Sac aA saad 
@ith regard to presumption een ae caer we a lost grant. The doctrine 
F what ought to be in the mind of she crits is bait eater ae ne Be 
controverted matter. For my part I ee a ieenea moment a very much 
Bett Temust-hold to that opin! re e always been of opinion, and, until 
grant and say that it l ‘ pinion, that, if you are asked to find the fact of a 
i 1as been lost, you must have some belief that i 
decline to find it. It seems to me that there i i ject un Aoi 
to find that there had been a grant ah Ati rs a A is See 
G of ai oivparty ceonheeutiii g , since the time of that decree, by the owner 
Meats cM oe who has been lost. 
4 se comes to be wheth i 
under the Prescription Act; that is ate canon pee ve fp re en 
tain. The first point with r j i fale Rebate ee 2 
2 first p egard to that raises the question: What 1 
Se enatioivot the Présoripti juestion: What is the true 
: scription Act? It seems to me that, i d intai 
a defence under the Prescripti j sie pSh i S roer 
’ ption Act, those who set it u t firs i 
- Move p must first show, if they 
H ah eetiaseer aa ge acer that they have exercised—that is, that they 
enjoyed as a fact tor sixty years—a certain right, or it, 0 
is y years—a certain right, or profit, or 
oy pron that sense, means a right to do something; that is, a right 
“ns rm = a 6p or enjoyed. In the present case, therefore, what the defendant 
“ge peng is hat he and his predecessors have, for sixty years, taken or enjoyed 
on right of cutting, by themselves or their servants, the brake, fern, heather, and 
1 - er upon these uninclosed acres for the use of this particular farm. The next 
mk according to the true construction of the Act, which anyone who relies upon 
it has to prove 18 that that right, profit, or benefit, which he has so taken or 
enjoyed for sixty years, he has exercised as of right. The true interpretation of 
those words “88 of right”’ seems to me to be that he has done so upon a claim to 
do it, a8 having A right to do it without the lord's repeated permission, and that 
he has $0 done it without that permission. That is the whole meaning of doing it 
tb right. If he shows that he has claimed to do it, not as a thing permitted 
to him year by year by the lord, but as a thing that he had a right to do, whether 
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the lord said: ‘You may do it’’ or not, that is all that is necessary for him to 
ears proved those two things, the remainder of that which is ae ashy a 
order to make the statute applicable is a pure question of law, and — oO aes 
It is a pure question of law whether those acts which have been so done Bie ; 
have been the subject-matter of a custom, or prescription, or grant, and no 
whether they were claimed as a matter of prescription, or custom, or grant. So 
that, in any tribunal where the adjudication of the facts is separated from the 
adjudication of the law, as in the case of a trial by judge and jury, it would be 
for the jury to say what were the acts done, whether they had been done for 
sixty years, and whether for sixty years they had been claimed to be done without 
regard to the permission of the lord; and if they found that certain acts were done, 
then, as a pure question of law, the judge would have to decide whether such acts 
so done could have been the subject-matter of a custom, prescription, or grant. 

Then comes the question what are the facts which the defendant has proved? 
I am bound to say that it seems to me that, where the statute is set up, by the 
defendant to a suit, what is done by other people or in other cases is no evidence 
with regard to the issue raised between the plaintiff and the defendant; the only 


evidence which is admissible is the evidence of what has been done by the. 


defendant or his predecessor, and whether he had done so on the claim of doing it 
without the consent of the lord, or contrary to his consent. Here it seems to me 
that the evidence must be treated, not according to a minute criticism of the 
words which may be elicited from a witness during cross-examination, but as any 
tribunal which has to adjudicate upon evidence ought to do, trying to find out 
and understand, and then acting upon that which the witness really means to say. 
[His Lorpsuir referred to the evidence.] It seems to me that the defendant did 
prove that for sixty years previous to the commencement of this suit his pre- 
decessors and himself in this farm had exercised the right by themselves and 
their servants to cut the brakes, fern, heather, and litter, to be used upon the 
farm, during certain months of the year. It seems to me that that was all that 
he proved. He did not prove a right to mow the grass upon this waste, where there 
was no heather, if that is now asserted or pretended. It seems to me he did not 
show that they had exercised the right of cutting down anything which could be 
fairly and reasonably called fir trees, even of young growth. If, in cutting the 
heather, he cut that which some people may call young fir trees, that is, the 
shoots of a year’s growth, or things which are really not noticeable, which nobody 
could distinguish from the heather, or if he cut grass which was growing among the 
heather, it would be idle to suppose he is prevented from cutting the heather 
because he may cut a blade of grass or this very young growth. But, if it is 
asserted that, in cutting the heather, he has a right to cut anything like a real 
growth of fir trees, I say that that has not been proved, and that he would exceed 
his right if he did go. 

Then it was said that, even if this right had been exercised at the commence- 
ment of the sixty years, it was not shown that it had been exercised during the 
whole of them. TI think it is necessary to come to the conclusion that he had 
exercised the right year by year, and that, if he failed to give satisfactory evidence 
phan gi one these ‘things during Some part of the intermediate period, he 

prove that which lies upon him under the statute. If, therefore, it 
had been shown that, instead of cutting this litter, as I will call it now, by ‘His 
own servants, he had submitted to that which was alleged, namely, to ihe fact of 
tramps or gipsies, or people who were undoubtedly trespassers, cutting the fern 
appropriating it to themselves as litter belonging to them, which they sold although 
they would have no right to sell it—if he or his predecessors had submitted + 
that, and, instead of cutting his litter by his own Servants, had bought it fr : 
those people, as buying from them that which they had a right to sell, if it a 
have been shown that he had done that for a year or two years, without cuttine 
any litter during that year or two years by his own Servants at all—I should 


ry 
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A have thought that a gap had been made in the user for sixty years, and that he 


could not have succeeded under this plea. If he had bought from such people 


in each year, but also during each year had cut a part by himself and his servants 


under the claim of right, the mere fact of wrongful buying from these people 
would not, in my opinion, have destroyed the continuity of his actual user re 
my Lord observed during the case, however, no person was called on behalf of the 
plaintiff to show that anybody ever had sold such things to the defendants. The 
-— evidence is conclusive that what the defendant did had been done from year 
oO year. 

Then it was said that, although the defendant has taken this litter by himself 
and his servants (only such litter as he used on his farm), yet he fails because he 
claimed to do it in respect of a claim which could not be supported in law by 
way of prescription, or custom, or grant. It was said that, although he had taken 


‘this litter by his servants and for the use of his farm, yet he asserted he did so 


because all the inhabitants of the district had a right to do so. I do not think he 
did make the claim in that form; but it seems clear to me, upon the construction 
which I put upon the statute, that, if he had, it would have made no difference— 
that the claiming to exercise the right—which he did in fact exercise in respect of 
some claim, or, if you please, a right in that sense, which could not be supported 
—is wholly immaterial, because, as I have said, the only question is, when he has 
once proved the facts, whether the court is of opinion that such facts could be 
supported by a prescription or a custom or a grant, if such had been proved. 
That objection, therefore, fails. If it had been shown that the defendant and his 
predecessors had not only taken the litter which was to be used on their farms, 
but had taken litter for the purpose of selling it—if their actual user, therefore, 
had not been merely the taking the fern for the use of the farm, but the taking 
of the fern generally although part of it was used on the farm—then I think we 
should have had to consider the ruling of Sr Georce Jesse, M.R., in Chilton v. 
London Corpn. (1). I should be inclined to think that, if that had been the user 
proved, that would have destroyed the claim to take it in respect of the farm. But 
if all that was taken was taken for the use of the farm, then the assuming to 
take that under an erroneous view, or in respect of an erroneous claim, seems to 
me immaterial. 

Tt was then said that litter was taken because the defendant and his predecessors 
had been of opinion that they had a right to do so under the words of the decree, 
and that that view was erroneous. For the same reason it seems to me to be 
immaterial, because that is not one of the points which can prevent the right. 

Therefore, I think that the user has been established, and I think it is clear 
that the defendant and his predecessors, from whatever view they did so, assumed 
to do it at all events upon a right to do it, whether the lord permitted them or 
not. Then comes the question: Could such a right be the subject-matter of a 
grant? In my opinion, it clearly could, as a matter of law. Therefore, the defence 
on that part was made out. There was one other point, which was as to the 
frame of mind with which one should come to the contemplation of a claim made 
under the Prescription Act; and there seems to be considerable authority—dicta 
at all events by learned judges sitting in the Court of Chancery—that, where the 
facts of user are proved, the court ought to be astute to discover some legal mode 
in which the claim might be maintained. That is to say, that the court ought to 
lean, and lean heavily always, in favour of this defence of a prescription under 
the statute. If by that is meant that the court ought to look at the evidence with 
anything like an extremely indulgent view, I beg leave to say that I cannot 
accede to that view. It seems to me that there is nothing so dangerous as to lay 
down, as if it were matter of law, a machine rule for dealing with evidence of 
matters of fact, where the Prescription Act is vouched in order to maintain that 
which one believes to have been a true right, although the evidence of it may be 
wanting. I should be inclined, and I should certainly advise a jury, always to 
look at the evidence with considerable indulgence. But if one was of opinion that 
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the statute was vouched in order to create a right which one believes did at 
really exist, I should myself act upon this view, and I should pee a leat 
act upon the same—to look, under those circumstances, at the evidence its 
considerable strictness. In the present case, looking at it in what way abe will, 
it seems to me that the evidence fairly considered is conclusive as to the user, 
that user may be the subject of a valid right, such as is described in the statute, 
and the defendants’ defence in para. 15 of the defence is, therefore, made out. 
It seems to me that every other part of the statement of defence has failed; that, 
therefore, this appeal must be allowed; and that the decree of the Vice-Chancellor 
ought to have been founded on the view that the defendants had made out the 
defence under para. 15 and under that paragraph alone. 


COTTON, L.J.—This is an action of trespass, and the alleged acts of trespass 
complained of are cutting heather and fern for the purpose of carrying it away to 
be used as litter on a farm called Suntings. The question is whether the defendant, 
by any of the defences he has raised, has justified that, so that the plaintiff cannot 
succeed in his action of trespass. In my opinion, the only defence upon which the 
defendant has succeeded is that raised by para. 15 of his statement of defence, 
in which he alleges that these acts of alleged trespass have been done by him 
and his predecessors in title in respect of that farm of Suntings for upwards of 
sixty years. 

The first question to be decided is whether that is such a defence as in this case 
was capable of being raised. The Vice-Chancellor’s view was that it was not 
capable of being raised. To a great extent, the matter was decided when the 
Master of the Rolls—and there was no appeal from his order—declined to strike 
out para. 15 as an alternative defence. I think he was right in not striking it 
out, because, although there are other defences raised, which, if the evidence 
had gone to support them, might have made this a defence which could not have 
been raised, yet, in my opinion, the defendant was justified in putting this on 
the record as an alternative defence. Of course, it would be a question whether, 
having regard to the statute, by the evidence which he has adduced he hag made 
out his defence, and for that purpose I will refer very shortly to the statute. 

It was said that in order to bring a case within the statute it must be shown that 
the same right which the statute will support has been vouched in support of the 
acts which have been done, that is to say, that the acts which have been done must 
have been done under a title, the same as is supported by the statute; and it is 
said here that these acts, if they are made out in fact to have been done for sixty 
years, were done, not under what the court thinks would give a good defence, 
but as under a custom which the court holds incapable of proof and not proved. 
I quite agree with what Brerr, L.J., has said, and I shall be very short, therefore, 
in my observations upon the statute. 

What the statute requires is that you must see whether the acts which the 
defendant claims a right to do in the suit are such as could be gs 


lawful by custom, prescription, or grant; and then you must see whether the 
acts have been done as of right, that is to 


not under permission from time to time 
i were done. I say ‘‘from time to time given,’’ not that it should necessarily 
) ‘ ' 2 3 * “ , . . mi . . : . * . 

e yearly, but from time to time during the period the exercise during which is said 


8. 1 of the statute. But 
given and accepted during the period relied upon, that 
that the acts should be done as of right; and I may a 
the present case, that it must be shown that the acts 
tenement owned by the defendant and his predeces 
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first to consider is whether the acts of the defendant have, in fact, been done b 
him and his predecessors in title for the period of sixty years. : 
Upon that point, I must say that, until I heard the evidence read again I enter- 
tained some doubt, and I did so for this reason. We must have evidence of the 
beginning of the period, and we must have evidence to satisfy us that, successively 
from year to year, where the right claimed is so capable of being exercised, and 
probably, if it were a right, would be exercised, from year to year, the whlacBkve 
been done not only in the first year, but in successive years down to the commence- 
ment of the suit. The only evidence which could be relied on, as regards the 
doing of these acts at the beginning of the sixty years, was the evidence od Robert 
Edwards. I agree with Brett, L.J., that we ought to come to the conclusion on 
his evidence that he has established that, in respect of this farm of Suntings, the 


_cutting and carrying away of litter has been done by the predecessors in title of 


the defendant at the beginning of the period of sixty years—that is that the right 
now claimed has been exercised for at least sixty years. But it was said that it 
had not been done by the defendant or his predecessors in title. Of course, that 
would be material, because if persons had, without any directions from him, cut 
the fern and litter, and then, treating it as their own, had come and sold it to 
him, that would not have been an exercise by him in respect of this farm of the- 
right of cutting and carrying away the litter. But, in my opinion, it is immaterial 
whether the act done on his behalf was done by his regular servants, that is to 
say, by persons permanently employed by him, or by persons whom he made, for 
the time being, his servants, by directing them to go and cut; and the question 
must be whether that is what he did, for certainly he did not always cut the fern 
by his own servants, or whether he bought it from persons who, not as his agents, 
had cut it. On the evidence I think we must come to the conclusion, not only 
that this act was done by the predecessor in title of the defendant at the beginning 
of the sixty years, but that there was continuous exercise of that right to cut by 
him from time to time down to the commencement of the suit. 

There is another matter, which is perhaps of a more serious nature. It is said 
that a number of persons were cutting this fern, not in respect of their own 
particular farms, but under a general supposition that the decree gave them a 
right to do so, or that there was some custom which justified it. In my opinion, 
it is not necessary under the statute that the acts done should at the time have 
been attempted to have been justified in a way in which we think they can 
legally be justified, if the person doing them was claiming to do them as of right. 
What particular right they have alleged, unless there was permission from time 
to time given by the lord, in my opinion is not material under the statute. But 
no doubt it must be shown that the acts of the defendant are acts of user in 
connection with his particular tenement; and here, I think, we have that, because 
what has been proved in respect of this defendant and his predecessors in title is 
that they cut the heather and fern (I will call it litter for shortness) in respect 
of and for the use of that farm only, and, that being so, he did exercise this as a right 
in respect of that tenement, and connects it with the tenement and the possession 
and occupation of the tenement and ownership of the tenement. That, in my 
opinion, distinguishes this case from Blewett v. Tregonning (2) and Hammerton v. 
Honey (3). We must not look at the evidence and the finding of the jury upon 
the evidence to guide us here; but we must look at the law laid down by the judges 
who decided Blewett v. Tregonning (2) upon an application for a new trial. All 
that was laid down is contained in the judgment of Parrrson, J., the judgment of 
WuuiaMs, J., being to the same, or nearly to the same, effect. ParTEson, J., says : 


to the jury that they must be satisfied that the 


“Tt must be pointed out 
ed the privilege, because they were occupiers, and 


occupiers of the farm enjoy 
that the right was attached to the farm. 


” 


However much other persons who have no right claim to cut litter, and although 
there was a general supposition that this right was given by the decree, or possibly 
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that nobody would or could be interfered with who cut it, age bra *r 
custom in the district, yet when we do find that Mr. Hale an pale op 
in title cut it for the purpose of carrying it off to Suntings, an there u oe 
and only cut what they required for the purposes of that farm, in = op 2 
that does connect the acts done with the farm, and enables them to ree 
evidence in support of the claim to prescription under the Prescription Ac ie oie 

Hammerton v. Honey (3) at first sight seemed more in favour of the plaintiff, 
but in that case what was attempted to be asserted was a claim of all the inhabitants 
of a village to use a green for the purpose of recreation. The evidence given was 
that all people, whether of the village or elsewhere, had used it; and, therefore, 
that would not support a-claim of right in respect of the inhabitants of that village. 
Some of the persons who used it happened to be inhabitants of the village, but 
there was no distinction at all as between their user and that of all the rest of 
her Majesty’s subjects, and, therefore, the user by all her Majesty s subjects as 
such, the villagers not using it as villagers, but as her Majesty's subjects, did 
not afford any evidence in support of the claim that was there sought to be 
established. There was no distinction between those who were not inhabitants of 
the village in their user and those who were. That case, in my opinion, does not 
support the contention of the plaintiff. 


The defence under para. 15 of the defence, in my opinion, the defendant has 


succeeded in proving; but, although that disposes of the case, I think one ought 
not to leave altogether untouched that which occupied a great deal of the argument 
for the defendants, and a great deal of the evidence and pleading—the claim 
under the decree of 1693. I quite agree with the view of the Vice-Chancellor 
and of the other lords justices on that point. The decree of 1693 does not in 
terms give the defendant the right which he claims here, and those who are in a 
similar position as commoners claim. In my opinion, looking at the decree, it is 
decidedly against such a construction—so decidedly as not to leave the words of 
the decree in any way ambiguous. The decree is founded upon the report of the 
commission. I will not go into the circumstances under which and the object for 
which that was issued. What was recommended was that the commoners should 
have these 6,400 acres for common of pasture and herbage, and that the lord should 
not be allowed to turn out any cattle there. What the lord is excluded from 
shows what the commoners were to have. Then we come to the words in the 
latter part of the decree, which were relied upon and alone give foundation for the 
argument, that ‘‘sole common pasturage and herbage’’ was something different 
from common of pasture. We must construe those words fairly by looking at the 
whole of the decree; and when we find how the commissioners’ report, as regards 
the lord, the owner of the soil, is construed and the language used, we find that 
‘‘ecommon of pasture”’ is used for just the same purpose as common pasturage. In 
the one case common is used (possibly improperly) as a substantive, and in the 
other (possibly properly) as an adjective, for the lord is excluded by the decree 
from claiming any common of pasture or herbage upon the land. In my opinion, 
all that is given by the decree over these 6,400 acres to the commoners is common 
properly contre thoes aerate eee ae, andes Pio sateen ae 
to the date of the decree. tie) eo Beeline 
ake ee rat aes ce namely, the user alleged to be proved before 
ate f , ithout going through the documents 

my opinion that the Vice-Chancellor was quite right in the cone] 
he arrived upon the careful] examination which he had of all the 
mie eg Mes not any evidence to satisfy the court, from which the court ought to 
Ne conclusion that the commoners, as they ar 
these tenements, had previously to that a 
fern as in manner claimed by the defence. T must say one word as regards another 
matter. The defendant has claimed a right entirely to exclude the lord from 
any interest, not only in the litter and herbage, but also in young Seedlings. It 


G 
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A does not appear that what has been done by the defendant has included the 


B 


D 


| 











E 


— of ng but, in my opinion, all that he is justified in doing is cutting 
: tter, but that he will not be answerable for anything which he unavoidably 
oes in cutting the litter. He has no right to destroy trees as trees, or to destro 
seedlings, if in cutting the litter, which, in my opinion, he has a abt to d he 
can avoid cutting and destroying those seedlings and trees. od a 

Solicitors : Horne, Hunter ¢ Birkett, for Raper & Ellman, Battle; Cope & Co. 


[Reported by Franx Evans, Esq., Barrister-at-Law.] 


ROBINSON v. OMMANNEY 


[Court or AppreaL (Sir George Jessel, M.R., Cotton and Bowen, L.JJ.), March 17 
1883] , 


[Reported 23 Ch.D. 285; 52 L.J.Ch. 440; 49 L.T. 19; 31 W.R. 525] 


Power of Appointment-—Appointment by will—Ezercise of power under covenants 
in mortgage deed—Appointment to mortgagee—Covenant not to revoke will 
—Bankruptcy of covenantor—Effect on covenant—Subsequent will made 
revoking former will and appointing to another appointee—Validity of second 
appointment. 

Contract—Illegality—Public policy—Restraint of marriage. 

L.M.B., a spinster, having an absolute power of appointment by will over 
the capital of a trust fund, made a will and appointed it to the mortgagee 
pursuant to a covenant in the mortgage deed which also contained a covenant 
not to revoke the will. Subsequently she was adjudicated a bankrupt, and, 
after obtaining her discharge, she made another will revoking her former will 
and appointing the capital to her executors. 

Held: (i) the covenant not to revoke the will was divisible, and, although the 
marriage of the covenantor would revoke the will, it was not void as necessarily 
being a covenant in restraint of marriage; (ii) the covenant was not discharged 
by the bankruptcy as it was ancillary to the mortgage and not to the debt, and, 
the breach having been committed after the bankruptcy, an action for damages 
for breach of covenant was maintainable. 


Notes. Considered: Morgan v. Hardy (1886), 17 Q.B.D. 770. Referred to: Re 
Lawley, Zaiser v. Lawley, [1902] 2 Ch. 799; In the Estate of Heys, Walker v. 
Gaskill, [1914] P. 192; Re Lind, Industrials Finance Syndicate, Ltd. v. Lind, 
[1914-15] All E.R.Rep. 527; Re Marsland, Lloyds Bank, Ltd. v. Marsland, [1939] 
3 All E.R. 148. 

As to contracts in restraint of marriage, see 8 Haxtspury’s Laws (3rd Edn.) 135; 
and for cases see 12 Dicest (Repl.) 278 et seq. As to covenants to exercise powers 
in a particular way, see 30 Haxspury’s Laws (8rd Edn.) 241; and for cases see 
87 Dicest 508 et seq. As to restriction of freedom of testamentary disposition, 
see 89 Hauseory’s Laws (8rd Edn.) 851 et seq.; and for cases see 44 Dicrest 178 
et seq. 
tases referred to in argument: 
eet v. Green (1847), 16 M. & W. 346; 16 L.J.Ex. 108; 153 E.R. 1222; sub nom. 

Green v. Price, 9 L.T.O.S. 296, Ex. Ch.; 43 Digest 47, 486. bed 

Collyer v. Isaacs (1881), post; 19 Ch.D. 842; 51 L.J.Ch. 14; 46 L.T. 567; 80 W.R. 
20, C.A.; 4 Digest (Repl.) 339, 3080. 

Thompson Vv. Cohen (1872), L.R. 7 Q.B. 527; 
J.P. 822; 4 Digest (Repl.) 186, 1692. 


41 L.J.Q.B. 221; 26 L.T. 693; 36 


266 ALL ENGLAND LAW REPORTS REPRINT [1881-5] All E.R. Rep. 


from a decision of Kay, J., overruling the defendant's 
abhi cs . “anes the plaintiffs, the executors of the mortgagee, against 
ceria an executor of the mortgagor, to recover £710 8s. 9d. (the amount 
‘ ie ge ee pane intestal _ aap as breach of covenant, in the seta 
> kK rill dated Feb. 7, 1859... eu 
si Fegan c ped Bohn £1,202 15s. 7d. Bank Annuities stood anes 
trust for Lydia Marina Bohn during her lite, and after her decease eno trust a 
such person or persons as she should by will appoint, and in cepa of suc lad i= 
ment for her next-of-kin. By a mortgage deed dated Feb. 5, 1859, L. M. Bohn, one 
a spinster, assigned the dividends on the £1,202 los. Td. Bank Annuities during her 
life, together with a policy. of assurance on her life, to Henry Robinson, to secure 
the repayment of money advanced by him, with interest at 10 per cent. per annum. 
The deed contained a covenant by L. M. Bohn that she would forthwith duly make 
her last will pursuant to and in exercise of the power given to her by the will of 
John Bohn; and would, by her will, appoint unto H. Robinson, his executors, 
administrators, and assigns, the principal sum of £1,202 15s. 7d. upon trust, after 
payment of the premiums and expenses therein mentioned, to retain for himself 
or themselves the principal money and interest for the time being due under tle 
mortgage, and all interest on account, and to pay the residue or surplus thereof to 
such person or persons as L. M. Bohn should, by her will, appoint; and that she 
should not do or commit any act, deed, matter, or thing whatsoever whereby, or 
by reason or means whereof, the will to be made and executed by her should or 
might be revoked, annulled, cancelled, obliterated, impeached, or affected in any 
manner whatsoever; and that she would, within one week, deliver to and deposit 
with H. Robinson, his executors, administrators, and assigns, the will, and would 
permit it to remain in the custody of H. Robinson, his executors, administrators or 
assigns, so long as any money should remain owing to him or them on the money 
advanced. L. M. Bohn duly made a will dated Feb. 7, 1859, and delivered it to 
H. Robinson, in accordance with the covenants of the deed. On April 10, 1862, 
L. M. Bohn, being still a spinster, and not being a trader, was adjudicated a bank- 
rupt, and on June 4, 1862, she obtained her discharge. H.-Robinson died in 1870, 
leaving the plaintiff in the present action and others (since deceased) his executors. 
On Aug. 28, 1876, L. M. Bohn made another will, and after appointing the defen- 
dant, I’, Ommanney, and others to be her executors, gave them all her estate and 
effects and in exercise of the power given her by the will of John Bohn, appointed 
and bequeathed the £1,202 lds. 7d. to her executors upon certain trusts, and 
revoked all previous wills made by her. On April 3, 1880, L. M. Bohn died, and 
her last will was proved by the defendant Ommanney alone. 


Cookson, Q.C., and J. G. Wood for the defendant. 
Cozens-Hardy, Q.C., and G. B. Finch for the plaintiffs. 


SIR GEORGE JESSEL, M.R.—There is nothing in this appeal. With regard 


to the first point the covenant is, as was pointed out by Kay, J., divisible. 


i So far 
as if was in restraint of marr 


lage it was bad; you could not bring an action for 
breach of covenant by the marriage of the covenantor, but that does not destroy 
the covenant. As to the second point, this is a covenant in a mortgage. Wad i 
Bohn mortgages her life interest in the dividends, and then appoints me capital 
to the mortgagee by her will. That is a very good mortgage if the will is not 
revoked, and then she covenants not to revoke the will. It would have been just 
as good a covenant if there had been no debt from the covenantor; as, for instance 
if there had been a Suretyship. The covenant was ancillary not to the debt, but to 
the mortgage. It is clear that, there being no breach of covenant before has bank- 
ruptey, the covenantee could not have proved in the bankruptcy. He could not 
prove for the possibility of a breach. Then why should not the executor of the 
bankrupt be now liable? I see no reason why the bankruptey should destroy her 


liability under the covenant. I think that Kay, J., , ite ri 
; | KAY, J., was quite right, i 
appeal must be dismissed with costs. ; > anne che 


K 


F 


G 
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COTTON, L.J.—I am of the same opinion. The covenant was in a mortgage 
deed, there had been no breach of it before the bankruptcy, and it could nies sf 
estimated so as to make it provable in the bankruptcy. That being so, and there 
being a breach after the bankruptcy, why should not this action be brought? It is 
said that the covenant was ancillary to the debt, and that the debt being discharged 
the covenant is gone too. But it was not ancillary to the debt in any sense except 
in the sense that it is a covenant not to destroy the mortgage, and is ancillary 
to the mortgage by which the debt is secured. In my opinion the breach having 
been committed after the bankruptcy, this action is maintainable, and the appeal 
must be dismissed. , 


BOWEN, L.J. 





I am of the same opinion. 
Appeal dismissed. 


Solicitors: G. B. Wheeler for G. M. Robinson, Settle; Sutton d Ommanney. 
[Reported by W. C. Biss, Esq., Barrister-at-Law.] 


Re FLAVELL. MURRAY v. FLAVELL 


E [Cover or Apprat (Cotton and Lindley, L.JJ.), November 14, 1883] 





[Reported 25 Ch.D. 89; 53 L.J.Ch. 185; 49 L.T. 690; 32 W.R. 102] 


Annuity—Partnership—Annuity payable to executors of deceased partner for 
benefit of widow—Trust money—Freedom from claims of creditors of estate. 

By articles of partnership between two solicitors the executors of a deceased 
partner were entitled to receive an annuity out of the net profits of the part- 
nership to be applied in such manner as the deceased partner should by deed 
or will direct for the benefit of his widow and children and in default of such 
direction for the benefit of the widow. A partner died. By his will he 
appointed his widow sole executrix and gave her all his real and personal estate 
subject to the payment of his debts, funeral and testamentary expenses, but 
he did not either by deed or will direct how the annuity payable under the 
partnership articles should be applied. The estate proved insolvent, an ad- 
ministration action was brought by a creditor, and a receiver was appointed. 

The question arose whether the annuity payable formed part of the deceased 
partner’s assets or whether the widow was beneficially entitled to it. 

Held: the annuity did not form part of the deceased partner’s assets, but 
under the articles was trust money for the benefit of the widow, and so it was 
free from the claims of creditors of the estate. 

1891-4] All E.R.Rep. 498; 


Notes. Referred to: Re Davies, Davies v. Davies, | 
[1931] 1 Ch. 475; Re 


v. Ehrmann (1894), 72 L.T. 17; Parker v. Judkin, 


Ehrmann 

Kay's Settlement, Broadbent v. Macnab, [1939] Ch. 829; Re Greene, Greene v. 

Greene, [1949] 1 All E.R. 167. é 
see 28 HALSBURY 8 


d incidence of losses in partnership, 
Laws (3rd Edn.) 536 et seq. ; and for cases see 36 DicEest (Repl.) 554 et seq. As 
to partnership between solicitors, see 86 Hatsspury's Laws (8rd Edn.) 209 et seq.; 


and for cases see 42 Diaesr 370 et seq. 


As to division of profits an 


Cases referred to in argument: 
Page v. Cox (1852), 10 Hare, 163; 68 E.R. 882; 86 Digest (Repl.) 535, 971. 
Re Empress Engineering Co. (1880), 16 Ch.D. 125; 43 L.T. 742; 29 W.R. 342, 


O.A.; 12 Digest (Repl.) 48, 266. 
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Appeal by the plaintiff from a decision of Norru, J., holding, ea yee 
the defendant, that the receiver should pay an annuity, under cl. 35 in ges _ a 
articles, to the defendant for sre own use and benefit for so long as it shou 
remain pé or until further order. are 
ee bed was a solicitor, and carried on’ business in partnership with J. 7: 
Bowman, under the provisions of articles of partnership dated July 6, 1875. The 
partnership was to be for the term of ten years from May 1, 1875, if both area 
should so long live. Clause 3 provided for the determination of the partners ip 
by notice. Clause 35 provided that from the determination of the partnership the 
retiring partner, his executors or administrators, or the executors or administrators 
of the deceased partner, should be entitled to receive out of the net profits of the 
partnership business during so much (if any) of the term of five years from May i; 
1880, as should remain after the determination of the partnership, if the retiring 
or deceased partner should be Flavell, the yearly sum of £350, and during so much 
(if any) of the term of five years from May 1, 1885, as either the retiring partner or 
a widow of the retiring or deceased partner should be living, if such partner should 
be Flavell, the yearly sum of £250, 


‘“‘any yearly sum which may under this present article for the time being 
become payable to the executors or administrators of a deceased partner to be 
applied in such manner as such partner shall by deed or will direct for the 
benefit of his widow and children or child (if any) or any of them, and in 
default of such direction to be paid to such widow, if living, for her own benefit, 
or if not living, then to the guardian or guardians for the time being of such 
children or child for the benefit of such children or child.”’ 


By cl. 36 the 


“‘yearly sum payable under the last preceding article shall, so far as legally 
may be, be constituted a charge upon the net profits of the partnership 
business.”’ 


By his will, dated Sept. 26, 1845, T. W. Flavell devised and bequeathed all his 
real and personal estate to his wife, her heirs, executors, administrators and assigns 
for ever, subject to the payment of his debts and funeral and testamentary ex- 
penses. He did not by deed or will direct how the money payable to his executors 
or administrators under the provisions of the partnership articles was to be applied, 
unless the will was to be construed as giving such a direction. He died without 
issue on Jan. 7, 1883, and the defendant A. Flavell was his widow and sole executrix. 

An administration action was brought by the plaintiff, a creditor, against 
A. Flavell, the testator’s widow, and on May 24, 1883, judgment was pronounced 
and a receiver appointed of the rents and profits of the testator’s real and leasehold 
estate and to get in his outstanding personal estate. The question arose whether 
the annuity payable under the provisions of the partnership articles to the executrix 
formed part of the testator’s assets, or whether the widow was beneficially entitled 
to it, and the present summons was taken out by the defendant. 

Norra, J., decided in her favour, and the plaintiff appealed. 


Warmington, Q.C., and J. R. Brooke for the plaintiff. 
Cozens-Hardy, Q.C., and E. W. Byrne for the defendant. 


COTTON, L.J.—This appeal seeks to have an order made that the annuity 
covenanted to be paid by the testator’s partner shall be paid to the receiver 
appointed to collect the assets of the testator, instead of to his widow, as directed by 
the order of Norra, J. Of course that order, if made, would assume that the 
annuity, when it came to the hands of his executrix, was part of the testator’s 
estate, and not part of his trust property, because, if it was part of his trust 
property, it would not go to his creditors. The annuity arises under el. 35 of the 
articles of partnership, which provides for two events, one of which is the retire- 
ment of & partner from the partnership during his life, and the other the 
determination of the partnership by his death. These events are provided for in 


C 


| 
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A different ways, though in one clause of the articles. The event which has happened 


is the death of a partner; and in that event, by the article I have mentioned, an 
annuity for some years is to be paid to the executors of the deceased partner Th 

executors were to apply the annuity in such a manner as the deceased cee 
directed for the benefit of his widow and children, and in default to his ae for 
her own benefit. The testator’s death is the only event we have to consider, and 
the question is simply whether the money which is now payable is to be Cad 
as part of the testator’s assets, or as trust funds. 

A good deal of the argument was based on this being part of the testator’s 
property, and if it was, the executrix takes it subject to his liabilities. We have 
to inquire then what are the grounds for saying that it was his property. It was 
said first of all that this was part of the testator’s property because he could have 
released his partner, at any time before his death, from the covenant to pay it. 


* But he did not release it, and the covenant remains to pay money to the testator’s 


executors to be held upon certain trusts. But then it is said that, because the 
covenant could be released, there was only a contract to make a trust, and that 
the court would not enforce such a contract in favour of a mere volunteer. But 
I asked counsel for the plaintiff whether the testator could have altered the trusts 
applying to the money after it came to the hands of his executors so as to deprive his 
widow of the benefit of it, and he could not, to my mind, deal satisfactorily with my 
question. He said the testator could do so, and that was all. The money was 
already impressed with a trust when it reached the hands of the executrix. It was 
money which, under a contract for value, in its inception and creation existed only 
as being held on these trusts for the benefit of the testator’s widow. It is said that 
the widow is only a volunteer, but that does not prevent her from insisting on the 
trusts being performed. The question is not between the widow and the surviving 
partner, but between her and the executrix of the testator. What is the position 
of the testator’s legal personal representative as to this fund, which ex hypothesi 
is paid over to her? It never came to her as part of the testator’s estate, but as a 
fund impressed with a trust in favour of his widow. I by no means favour the 
idea that, if this had been a declaration of trust of the testator’s own property, 
the deed could have been impeached; but I put my decision on the ground that 
the annuity came to the executrix not as assets, but as trust property. 


LINDLEY, L.J.—I am of the same opinion. What kind of a document are we 
dealing with? It is nota voluntary or fraudulent deed, but a bargain between two 
partners that if one dies the survivor is to carry on the business, and pay an annuity 
to be applied for the benefit of the widow. What is the matter with it? It is not 
fraudulent; it is not a legacy; it is not revocable. It is said to be a voluntary 
settlement; but if it is, that does not matter if it cannot be impeached. I do not, 
however, think that it was a voluntary settlement; it was a contract for value. 
Then it is said that the annuity formed part of the testator’s assets, and cannot 
be diverted from his creditors. The answer is, that it is no part of his assets at all. 
Unless this contract can be impeached on the ground of fraud, I cannot see why 


it should not be supported. 
Appeal dismissed. 


Solicitors: Wray & Phillips; R. A. Kelley. 
[Reported by Frank Evans, Esq., Barrister-at-Law. ] 
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LUDGATER v. LOVE 


[Court or Appeat (Lord Selborne, L.C., Baggallay and Brett, L.JJ.), Rovers 
ber 25, 80, 1880, January 15, 1881] 
[Reported 44 L.T. 694; 45 J.P. 600] 


Agent—Principal—Liability for act of agent—Misre presentation by agent—Sale 
of goods with defect—Defect known to principal, but fraudulently concealed 
from agent. 

The principal’s son, acting for and with the authority of his father, repre- 
sented that certain sheep which he sold to a buyer were sound. The father 
had fraudulently concealed from his son that the sheep had the rot and gave 
his son authority to sell them for the best price, intending that his son should 
represent that they were sound. 

Held: where a principal employed an agent ignorant of the truth in order 
that the agent might innocently make a false statement believing it to be true 
and might so deceive the party with whom he was dealing the representation - 
by the agent became the misrepresentation by the principal so as to vitiate 
the contract, and the principal was liable in an action for damages for mis- 
representation. 


Notes. Considered: Armstrong v. Strain [1952] 1 All E.R. 189. Referred to: 
London County Freehold and Leasehold Properties, Ltd. v. Berkeley Property and 
Investment Co., [1936] 2 All E.R. 1039. 

As to misrepresentation by an agent, see 1 Hauspury’s Laws (8rd Edn.) 221; and 
as to standard of proof and questions of law and fact in determining whether repre- 
sentation was fraudulent, see 26 Hauspury’s Laws (8rd Edn.) 845; and for cases 
see 1 Digest (Repl.) 681 et seq. 


Cases referred to: 
(1) Cornfoot v. Fowke (1840), 6 M. & W. 358; 9 L.J.Ex. 297; 4 Jur. 919; 151 
E.R. 450; 1 Digest (Repl.) 683, 2435. 
(2) National Exchange Co. v. Drew (1855), 2 Macq. 103; 25 L.T.0.S. 228. H Lee 
1 Digest (Repi.) 684, 2438. 
Also referred to in argument : 


Coleman v. Riches (1855), 16 C.B. 104; 24 L.J.C.P. 125; 1 Jur.N.S. 596; 38 
W.R. 453; 8 C.L.R. 795; 189 E.R. 695; 1 Digest (Repl.) 685, 2441. . 
Udell v. Atherton (1861), 7 H. & N. 172; 30 L.J.Ex. 887; 4 L.T. (97; 7 Jur.N.S. 
777; 1 Digest (Repl.) 688, 2433. 
Mackay v. Commercial Bank of New Brunswick (1874), L.R. 5 P.C. 3 
c a a -C, 394; 43 
L.J.P.C. 31; 80 L.T. 180; 38 J.P. 296; 22 W.R. 473 'p ; i 
Aes play : » P.C.; 1 Digest (Repl.) 
Houldsworth v. City of Glasgow Bank (1880), 5 A 
: pp. Cas. 817; 42 L.T. 194; 28 
‘ W.R. 677, HL; 9 Digest (Repl.) 256, 1631. , 
arwick v. English Joint Stock Bank (1867), L.R. 2 Exch. 259; 36 L J 
( =. Ee i ; J.Ex. 147; 
16 L.T. 461; 15 W.R. 877, Ex. Ch.; 1 Digest (Repl.) 681, 2425. ; 


Brady v. Todd (Tod) (1861), 9 C.B.N.S. 592; 80 L.J.C.P 
’ »-D.IN.D. 3 wae. 923: .T. - 
J.P. 598; 7 Jur.N.S. 827; i 4 LT, 212; 25 


Re 9 W.R. 483; 142 E.R. 233; 1 Digest (Repl.) 824, 

Pasley v. Freeman (1789), 8 Term Re 

< E.R. 450; 1 Digest (Repl.) 27, 205 

oward (Howarth) v. Sheward (1866), L.R. 2 O.P. 148: 3 

ae an shite Fas .B. ; 86 L.J.C.P. 42; 15 LT. 

oe cae ae 1015; 15 W.R. 45; 1 Digest (Repl.) 488, 911 ee: 
olhill v. Walter 832), 8 B. & Ad. 114;114L.J. . ) ELE : i 

ae er eT ; J.K.B. 92; 110 E.R. 43; 1 Digest 
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A Appeal by the defendant in an action for damages for fraudulent misrepresenta- 
tion from a decision of the Common Pleas Division (Grove and Liyptry, JJ.), dis- 
charging a rule nisi for a new trial. lism 

The plaintiff claimed damages for fraudulent misrepresentation made to the 
plaintiff by the defendant’s son, acting for and on behalf of the defendant, to the 
effect that certain sheep, which the plaintiff purchased from the defendant’s son 

B were sound, whereas they had the rot. The action was first tried in July, 1879, 
at Maidstone, before Baacatuay, L.J., and resulted in a verdict for the plaintiff. 
A new trial was subsequently granted by the Court of Appeal, on the ground that 
there was no sufficient evidence of authority from the father to the son to make 
the representation complained of. The second trial took place before Denman, J., 
when the jury found that the son had authority from his father to make the repre- 

C sentation; that the defendant fraudulently withheld from his son the knowledge 
that the sheep had the rot, but negatived fraud in the son. Upon these findings a 
verdict was entered for the plaintiff, and judgment given accordingly. The defen- 
dant obtained a rule nisi for a new trial, which was discharged by the Common 
Pleas Division and the defendant now appealed. 


) Douglas Kingsford for the defendant. 
OD Morgan Howard, Q.C., and F. J. Smith for the plaintiff. 


Cur. adv. vult. 


Jan. 15, 1881. BRETT, L.J., read the following judgment in which BAGGAL- 
LAY, L.J., concurred. This was an action brought to recover damages alleged to 
be the result of a fraudulent misrepresentation made on the sale of sheep. The 
E statement of claim averred, among other allegations, that upon the sale to the 

plaintiff the defendant’s son, acting for the defendant, and with the defendant’s 

authority, represented that the sheep were all right; that the sheep were not all 

right, but were diseased and affected with rot; that the statement was fraudulent 

on the part of the defendant, and that the defendant had purposely concealed and 

withheld from his son the fact that the sheep had the rot, with intent that the son 
F might sell them in ignorance of the fact, and make, if necessary, such statement as 
he did make respecting the condition of the sheep, ete. The allegation of fraud by 
the defendant was denied in the statement of defence. 

At the trial, before Denman, J., and a jury, several questions were left to and 
answered by the jury, which were as follows : 

(i) ‘Did the defendant’s son in fact-represent that the sheep were all right?”’ 

Answer: ‘‘Yes.”” (ii) ‘“‘If so, had he the defendant’s authority for so represent- 

ing?’’ Answer: ““Yes,’’ (iii) ‘‘Did the son fraudulently represent that the 

sheep were all right, knowing that they had the rot?’? Answer: ‘‘We believe 

he knew it, but we can’t say there is sufficient evidence for us to say that it was 

fraudulently done.” (iv) ‘‘Did the defendant fraudulently authorise his son 
HOC represent that the sheep were all right, knowing them to have the rot? 
Answer: ‘‘Yes.’’ (v) ‘‘Did the defendant fraudulently conceal from his son 
that the sheep had the rot, and fraudulently give the son authority to sell them 
for the best price, intending that the son should represent that they Ware 
sound, so as to obtain the best price for them?’’ Answer: VOR. kA Was 
the plaintiff materially influenced towards buying the sheep by a representation 
that the sheep were all right, or was he wholly induced by other causes? 
Answer: ‘‘Yes; we think he was also influenced by the statement that they 
came from Lenny’s farm. We don’t believe they were Lenny s sheep, and 


regret he was not ealled.’’ 


Upon these findings, and upon the pleadings an 


disputed in the Divisional Court and before us. a 
tt was urged on behalf of the defendant that there was no evidence of authority 


frorn him to his son to make any representation as to the sheep; that he was not 
bound by any misrepresentation of his son; that there was no evidence of fraud 


d evidence, many questions were 
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in the defendant; that there was no evidence in support of the fifth question 5 that 
the answer to the sixth question was contrary to the weight of the evidence. It 
was argued on behalf of the plaintiff that the son was a general agent of the father 
to sell for him, and that, therefore, the son’s representation bound the father; 
that the father was a commission salesman, and that his son was his agent, and, 
therefore, the son's representations bound the father; that if the son was only 
agent on this particular occasion, yet, from the simple fact of his being sent to sell, 
he had an implied authority to make a representation at least as to the quality and 
condition of the thing to be sold, if not as to other matters; that such authority was, 
at all events, to be implied from the direction to sell for the best price; that there 
was evidence to justify the leaving of the fifth question to the jury, and that it 
was a proper question to be left; that there was evidence to justify the answer to 
the sixth question. We were on the hearing clearly of opinion that there was 
ample evidence to justify a finding of fraudulent intention in the defendant; -and 
that the admitted truthfulness of the plaintiff justified the jury in finding, as we 
think they did, that the plaintiff was induced to purchase by the representation 
that the sheep were all right. nae 

We took time to consider the questions which were discussed whether there was 
such authority from the defendant to his son as was sufficient to bind him by reason 
of his son’s representations to a liability to pay damages in an action for deceit. 
These questions were to be determined, as it seemed to us, upon the finding of 
fraud in the father without a finding of fraud in the son. If the son was authorised 
to make the representations, whether such authority was express or implied, we 
are of opinion that the defendant was, by reason of his own fraudulent mind, liable, 
notwithstanding want of fraud in the son. We are of this opinion, notwithstanding 
the decision in Cornfoot v. Fowke (1), if that decision is contrary to this view. 
Several of the propositions, however, enunciated as to the authority to be implied, 
seemed to us to raise questions of considerable difficulty; but, upon consideration, 
we are of opinion that it is not necessary to determine them. 

We think that the following facts afforded sufficient evidence to justify the leaving 
to the jury of the fifth question, and their answer to it. The sheep were affected 
with rot; the symptoms of that disease are such as would not improbably induce 
questions from an intending buyer as to the condition of the sheep; the defendant 
knew that the sheep had the disease; it was eminently probable that he would 
at least suspect that the inquiry as to the condition of the sheep would be made: 
his answer on cross-examination to the question, ‘“‘Why he did not tell his son?” 
that he ‘‘was not such a fool” was an impudent admission; he directed his son ta 
sell for the best price without telling his son the fact, known to himself, that the 
sheep were affected with rot. These facts seem to us sufficient to justify the jury 
in drawing the inferences which induced their answer to the fifth question. If that 
question, therefore, was one which might properly be left to the jury, in order to 
pee a ae of authority from the defendant to his son to bind him, the defen- 
ane % a ap Dee erates” in fact made by the son, the findings on the first, 
A pele re a NABH ae sufficient to justify the verdict and judgment 
queen! Aithisetty: J i} 18 unnecessary to give an opinion on the other 
. a ST v. dante (1) every judge stated that such a question as the fifth 
aise ih might, upon evidence to Justify it, be left to the jury as deter- 

8 ity of the principal to an action for damages for fals 


tion, although the ao ea oe : 
een BrOre © agent was innocent of fraud. Thus Rotrr, B., said (6 M. & W. 


aa if “a defendant purposely employed an agent ignorant of the truth in pn 

reas eaoeg tee, might samen, make a false statement believing it to be true 
z 1g so vate! : ay i ; : : ‘ 

eR aaa eceive the party with whom he was dealing, he would be guilty 


ALDERSON, G., said (ibid. at p. 372) : 
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“It is said that this will open a door to fraud by enabling parties in the situa- 
tion of this principal, themselves conscious of objections to their premises, to 
appoint agents, who unconsciously may make misrepresentations to the injury 
of third persons. This does not follow. If the fact could be shown it would 
be otis on the part of the principal with such a motive to appoint such an 
agent. 
Parke, B., said (ibid. at p. 873): 
“Tt must also be admitted that if the plaintiff not merely knew of the nuisance, 
but purposely employed an ignorant agent, suspecting that a question would 
be asked from him, and at the same time believing or suspecting that it would, 
by reason of such ignorance, be answered in the negative, the plaintiff would 
unquestionably be guilty of a fraud... ; for then the representation of the 
agent, which he intended to be made, would be the same as his own; and his 
own representation, coupled with his knowledge of its falsehood, would doubt- 
less be a fraud.”’ 
We think that these dicta are correct. The fifth question was, if answered in the 
affirmative, sufficient, in conjunction with answers to some of the other questions 
which have been indicated, to fix the defendant with liability in this action. That 
question was not improperly answered. The verdict may, therefore, properly stand 
without the necessity of deciding the questions which were raised as* to what 
authority may be inferred, or what liability in respect of the agent’s misrepresenta- 
tions may be incurred, from the mere fact of sending a particular agent to sell 
goods. We are of opinion that the appeal must be dismissed. 


LORD SELBORNE, L.C.—I agree in the judgment just delivered; and I wish 
also to refer to the following observations of Lorp Sr. Lronarps, in National Er- 
change Co. v. Drew (2), with respect to Cornfoot v. Fowle (1), and the principles 
applicable to cases of a like nature. He said (2 Macq. at p. 146): 

“T should say, that if in that case fraud had not been alleged, but it had been 

put upon misrepresentation, and the fact were, that a man, knowing that there 

is so serious a nuisance affecting a house as to diminish its value in such a way 
that no man of respectability could live in it, takes care himself not to make 
the contract, but leaves it to an agent whom he has no reason to suppose [to be] 
aware of the fact; and if, in the course of the treaty for the contract, the agent, 
being asked if such a fact existed, states positively, No, and the contract is 
executed in silence upon the point, because the purchaser’s or the tenant’s 
vigilance has been lulled to sleep upon it, and he believes the representation 
made to him by the agent; I say in such a case as that I should be very much 
shocked at the law of England if I could bring myself to believe that it would 
not reach the case of a person so availing himself of a misrepresentation of his 
own agent, who might be ignorant of the fact, although the principal himself 
knew it, and [having] employed the agent in order to avoid making a direct 
representation to the contrary, I should hope that the law of England would 
reach a case of that sort. I should feel no hesitation, if I had myself to decide 
that case, in saying that though the representation was not fraudulent—the 
agent not knowing that it was false—yet that, as it in fact was false, and false 
to the knowledge of the principal, although the agent did not know it, it cues 

to vitiate the contract. When, upon a matter so material to the bite: of a 

property, he left it to his agent to make the representation biriab in ete 

him of so important a fact within his own knowledge, the agent say see 
false representation of that fact would bind the principal, and thus impeach the 


validity of the contract.” 


It appears to me, from the evidence, 
have here to deal with the identical case which 


that (substituting only sheep for a house) we 
Lorp Sr. Lronarps supposed. 


Appeal dismissed. 


[Reported by A. H. Brrrinston, Esq., Barrister-at-Law.] 
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Re LESLIE. LESLIE v. FRENCH 


[Cuancery Division (Fry and Pearson, JJ.), March 12, 18, April 20, 1888] 
[Reported 23 Ch.D. 552; 52 L.J.Ch. 762; 48 L.T. 564; 31 W.R. 561] 


Lien—Life assurance policy—Ways in which lien can be created—Contribution— 
Policy taken out by wife before marriage—Payment of premiums by hus- 
band—Right of husband's executor to lien on policy. 
The only ways in which a lien upon the moneys secured by a policy of life 

insurance can be created by payment of premiums are (i) by contract with a 
beneficial owner of the policy; (ii) by reason of the right of trustees of the 
policy to an indemnity out of it, as trust property, for moneys expended by 
them in its preservation; (iii) by subrogation to the rights of the trustees ‘of 
some person who may have advanced money at their request for the preserva- 
tion of the property; (iv) by reason of the right vested in mortgagees or other 
persons having a charge upon the policy to add to that charge any moneys, 
which may have been paid by them to preserve the property. Except in the 
above circumstances no lien is created by the payment of premiums by a mere 
stranger or by a part owner. Even if the law of contribution applies, the 
right to contribution is a personal right and there is no lien for the amount 
of the moneys in respect of which the right arises. Where one person allows 
another to expend money upon his property and stands by during such expendi- 
ture, a lien is not created unless the person who makes the payment does so 
under a belief in the validity of his own title. 

A wife before her marriage insured her life for £5,000. On her marriage she 
handed the policy to her husband, and thereafter he paid the premiums, and 
after his death they were paid by his executors out of his estate. On a claim 
by the executors that because of the payments which the husband had made 
his estate was entitled to a lien on the policy, > 

Held: applying the principles stated above, the husband's estate was not 
entitled to a lien on the insurance policy. 


Notes. Explained: Re Winchilsea'’s Policy Trusts (1888), 39 Ch.D. 168. Con- 
sidered: Strutt v. Tippett (1890), 62 L.T. 475; Re Phillips, [1914] 2 K.B. 689. 
Applied: Re Jones’ Settlement, Stunt v. Jones, [1915] 1 Ch. 3738. Considered : 
Royal Exchange Assurance v. Hope, [1927] All E.R.Rep. 67. Applied: Re Smith, 
Bilham v. Smith, [1937] 8 All E.R. 472, Considered: Re Foster, Hudson v. 
Foster (No. 2), [1938] 8 All E.R. 610. Referred to: Leigh v. Dickeson (1883), 12 
Q.B.D. 194; Falcke v. Scottish Imperial Insurance Co., [1886-90] All E.R.Rep. 
768; The Ripon City (otherwise The Silva), [1898] P. 78; Kenrick v. Mountsteven 
(1899), 48 W.R. 141; Re Fitzgerald, Surman v. Fitzgerald (1904), 90 L.T. 266; Re 
Pearce, [1909] 2 Ch. 492; Re McKerrell, McKerrell v. Gowans (1912), 82 Lied. Ch. 
22; Re Stokes, Ex parte Mellish, [1918-19] All E.R.Rep. 1179; Smith v. Wood 
(1928), 139 L.T. 250; Re Roberts, Public Trustee v. Roberts, [1946] Ch. 1. 

As to liens on an insurance policy for premiums paid by other than the sole 


beneficial owner, see 29 Haussury’s Laws (8rd EF 
Dicrsr (Repl.) 415 et seq. 


Cases referred to: 


(1) Aylwin v. Witty (1861), 80 L.J.Ch. 860; 9 W.R. 720; 26 Digest (Repl.) 115 
197. , 
(2) Clack v. Holland (1854), 19 Beav 262; 24 L.J.Ch 
y r : : J.Ch. 18; 24 L.7.0.9, 49; 18 
is mh aed 2 W.R. 402; 52 E.R. 350; 29 Digest (Repl.) 416, 3778. 
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(5) Burridge v. Row (1842), 1 Y. & C.Ch. Cas. 188; 11 L.J.Ch. 369; 6 Jur. 121; 
62 E.R. 846; affirmed (1844), 18 L.J.Ch. 178; 3 L.T.O.S. 1; 8 Jur. 299 
L.C.; 29 Digest (Repl.) 415, 3112. 

(6) Pinkett v. Wright (1842), 2 Hare, 120; 12 L.J.Ch. 119; 6 Jur. 1102; 67 E.R. 
50; affirmed sub nom. Murray v. Pinkett (1846), 12 Cl. & Fin. 764; 8 E.R. 
1612, H.L.; 43 Digest 952, 3919. 

(7) West v. Reid (18438), 2 Hare, 249; 12 L.J.Ch. 245; 7 Jur. 147; 67 E.R. 104; 
32 Digest 261, 452. 

(8) Shearman v. British Empire Mutual Life Assurance Co. (1872), L.R. 14 Eq. 
4; 41 L.J.Ch. 466; 26 L.T. 570; 20 W.R. 620; 29 Digest (Repl.) 416, 3116. 

(9) Saunders v. Dunman (1878), 7 Ch.D. 825; 47 L.J.Ch. 3388; 38 L.T. 416; 
26 W.R. 397; 35 Digest (Repl.) 772, 4498. 

(10) eee (1852), 2 Sm. & G. 578, n.; 65 E.R. 533, L.C.; 89 Digest 96, 

(11) Norris v. Caledonian Insurance Co. (1869), L.R. 8 Eq. 127; 38 L.J.Ch. 721; 
20 L.T. 939; 17 W.R. 954; 29 Digest (Repl.) 417, 3122. 

(12) Pennell v. Millar (1857), 23 Beav. 172; 26 L.J.Ch. 699; 29 L.T.0.8. 39; 
3 Jur.N.S. 850; 5 W.R. 215; 53 E.R. 68; 25 Digest (Repl.) 298, 1044. 

(13) Ex parte Young (1818), 2 Ves. & B. 242; 2 Rose, 78, n.; 35 E.R. 811, L.C.; 
82 Digest 260, 442. 

(14) Re Nicholson, Ex parte Harrison (1814), 2 Rose, 76, D.C.; 32 Digest 260, 
443, 

(15) Doddington v. Hallet (1750), 1 Ves. Sen. 497; 27 E.R. 1165, L.C.; 41 Digest 
202, 401. 

(16) Kay v. Johnston (1856), 21 Beav. 536; 52 E.R. 967; 82 Digest 260, 440. 

(17) Teasdale v. Sanderson (1864), 88 Beav. 534; 55 E.R. 476; 38 Digest (Repl.) 
829, 408. 

(18) Swan v. Swan (1820), 8 Price, 516; 146 E.R. 1281; 82 Digest (Repl.) 260, 
439. 

(19) Hamilton v. Denny (1809), 1 Ball & B. 199; 82 Digest 260, k. 


BP Also referred to in argument: 


Rowley v. Unwin (1855), 2 K. & J. 188; 69 E.R. 726; 32 Digest 263, 463. 

Pitt v. Pitt (1828), Turn. & R. 180; 37 E.R. 1065; 27 Digest (Repl.) 182, 958. 

Green v. Briggs (1848), 6 Hare, 395; 17 L.J.Ch. 323; 11 T.7:0.8. 412; 12 Juz. 
326; 67 E.R. 1219; 82 Digest 260, 444. 

Buxton v. Snee (1748), 1 Ves. Sen. 154; 27 E.R. 952, L.C.; 41 Digest 940, 
8316. 

Dering v. Earl of Winchelsea (1787), 1 Cox, Eq. Cas. 318; 29 E.R. 1184; sub 
nom. Deering v. Earl of Winchelsea, 2 Bos. & P. 270; 20 Digest (Repl.) 


268, 140. 


Action brought by the surviving executor of the testator, J. C. Leslie, deceased, 
against the executors of a deceased son of the testator, Mrs. Leslie (the widow of 
the testator), and Mr. and Mrs. Trevelyan and their children and the trustees of a 
settlement under which the Trevelyan family were beneficiaries, seeking iu declara- 
tion of the right and interests of the plaintiff and defendants in a life insurance 

ic he moneys secured by it. iS. 

So alay of, ais) eetore her jai with the testator, Mrs. Leslie insured ae 
life for £5,000. At this time she was a widow and was entitled eg an aso 0 
about £8,000 a year under the will of her late husband. On April af a fa Mare 
tary post-nuptial settlement was executed by Mr. and Mrs. alee y sf oa 
annual sum of £800, part of Mrs. Leslie’s annuity, was made payab ne - i 
band for their joint lives, the balance being settled to her own pit i ee sa 
her marriage Mrs. Leslie handed the insurance policy to her husband, ee so 
after he paid the premiums and after his death in 1877 they wate pel ae 
executors out of his estate. In September, 1849, Mrs. Leslie hed aj . ? ma 
to her husband in which she expressed her intention at the right time to break 
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i “ance icy. On Sept. 28, 1863, by a settlement made upon the marriage o 
F Sinae st Se Te aah Maria with W. R. Trevelyan, Mr. nee at ae 
with the trustees to pay to them, on his wife’s death, a sum of om ee ag 
by them on certain trusts for the benefit of Mr. and Mrs. Trevelyan ee 1 fie as 
and he assigned to them, as security, the insurance policy as pee! SI 
and covenanted to pay the premiums thereupon until she should ie. < ae 
1877, Mr. Leslie died, without having ever reduced the insurance policy % cas oa 
sion, and having by his will, made in November, 1863, bequeathed to t * srt 
of the Trevelyan settlement, on the trusts of that settlement, any surplus tha ne 
might be of the policy moneys after payment of the £6,000. He also bequeatl . 
to his wife specifically certain property of little value, but enough to raise agains 
her a case of election between these benefits and the policy. 

fozens-Hardy, Q.C., and Simpson for the plaintiff. 

oe ae be Dundas Gardiner for parties claiming under the Trevelyan 
settlement. 

Cookson, Q.C., and Macrae for Mrs. Leslie. 

Cur. adv. vult. 


April 20, 1883. PEARSON, J., read the following judgment of Fry, L.J;, which, 
by the consent of the parties, he adopted as his own, FRY, J., having been appointed 
a lord justice of appeal since the conclusion of the argument: As Mrs. Leslie is 
still alive the question would not require immediate determination were it not for 
the fact that the testator’s will raises against his wife a case of election, and that 
she is entitled to know between what properties she is called on to elect. The 
plaintiff contends that the payments made by Mr. Leslie have created a lien or 
charge upon the money secured by the policy to the extent of the moneys paid. 
The defendants deny this proposition. The question thus raised has been fully 
discussed, and it becomes necessary to consider the various arguments which have 
been adduced and the numerous cases which have been cited upon the point. 

In my opinion, a lien may be created upon the moneys secured by a policy of 
payment of premiums in the following cases: first, by contract with a beneficial 
owner of the policy; secondly, by reason of the right of the trustees to an indemnity 
out of the trust property for money expended by them in its preservation; thirdly, 
by subrogation to the rights of the trustees of some person who may have advanced 
money at their request for the preservation of the property; fourthly, by reason of 
the right vested in mortgagees or other persons having a charge upon the policy 
to add to that charge any moneys which have been paid by them to preserve the 
policy. 

An instance of the first class of cases to which I have referred, viz., the creation 
of a lien by contract with the beneficial owner is to be found in Aylwin v. Witty (1), 
Where Kinprerstey, V.-C., held that where a mortgagor had contracted with the 
mortgagee to pay the premiums, and there were sureties for the performance of this 
contract by the mortgagor, and the sureties had been ealled upon and had paid the 
premiums, they were entitled as against the mortgagor to a lien upon the policy 
moneys. It is obvious that in this case the sureties were, by contract with the 
principal debtor, entitled to the benefit of all the securities which the mortgagee 
could have enforced, and among others to a charge for the premiums paid. The 
second and third classes of cases are well illustrated by Clack v. Holland (2), in 
which it was held that trustees who paid moneys under circumstances which gave 
them no right to a charge could not create a charge in favour of any third person 


from whom they borrowed moneys. To the same class may be referred Gill vy. 
Downing (8), i and only 
after, the death of the tenant for life were held entitled to a lien during the sub- 


The mortgagees were put by subrogation in the 


» the right of trustees to 
create a lien by subrogation of their tights was recognised, and it was determined 


that a person paying at the request of the trustees did not lose the right to the lien 
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simply because the trustees might possibly have taken some other course to preserve 
the property. Such appear to me to be the classes of cases in which a lien is 


- created by payment of premiums. But I am unable to see that the plaintiff has 











brought the case within any of them. There were no trustees for Mr. Leslie and 
his wife to whose rights he could be subrogated, and there was no contract between 
him and her under which the payments were made. 

I am further of opinion that, except under the circumstances to which I have 
referred, no lien is created by the payment of the premiums by a mere stranger or 
by a part owner. I will first consider the case of payments by a mere stranger. 
On principle it is difficult, if not impossible, to see why such payments, which 
when made without contract or request are a mere impertinence, should create a 
lien upon the property. It is evident that in themselves they would not even 


-ereate a ground of personal action against the person eased by the payment, for it 


is certain that moneys paid by A. for B. give no right of action against B. unless 
they are paid upon his request. In the next place, the law relating to confusion 
appears to me strongly to show that no such right would exist. If I pour my gold 
into your heap, or put my silver into your melting-pot, or turn my corn into your 
granary, I have no right to an account or any relief against you, but on the contrary 
I have actually transferred the property in what was mine to the person with 
whose property I have mingled it. Again, the authorities appear to me to be clear 
upon this point. In Burridge v. Row (5), Knieur Bruce, V.-C., used the follow- 
ing language (1 Y. & C. Ch. Cas. at p. 191): 


‘Nothing that has been stated to me has had the effect of persuading me that, 
without: contract for that purpose, the mere fact of making payments of the 
premiums, however necessary that might be for the preservation of the property, 
would give the party making those payments a title to the property.”’ 


It may be perfectly true, as was contended before me, that Alderman Winchester 
wag during the period between 1828 and 1832 in the position of a person having no 
interest in the policy, and that the decree in Burridge v. Row (5), by giving him 
a lien for payments made during that period, has gone beyond the principle 
enunciated by the learned Vice-Chancellor. 

The important question is not whether the deeree was accurate, but what was 
the principle of law enunciated by the judge. In Clack v. Holland (2), Smr Joun 
Romuty, M.R., understood Burridge v. Row (5) as laying down the principle for 
which I have cited it. His Lordship said (19 Beav. at p. 27T)% 


“That case lays down a principle in accordance with my view of this case, and 
supports Pinkett v. Wright (6), and shows that a mere stranger by paying 
premiums on a policy cannot acquire a lien upon it. He can only acquire a 
lien by some contract with the persons beneficially interested in it, or with the 
trustee, where the trustee himself might have obtained a lien.” 


It has, however, been contended that a right is created in favour of a stranger 
making the payments, upon the principle of salvage; and it is said to be contrary 
to natural equity that one person should gain by another man’s loss. What is the 
state of the authorities upon this point? In the first place, whether there be such 
a doctrine as that of salvage applicable to cases of this description at all was 
doubted by Krnperstey, V.-C., in Aylwin v. Witty (1), to which I have already 


In the next place, with regard to West v. Reid (7) and Shearman v. 


referred. ne 
tain the opinion which 


British Empire Assurance Co. (8), I will only say that I re spin: 
egard to those cases in Saunders v. Dunman (9). Re Tharp (10), 
., has been referred to as an authority for the pro- 
1 doctrine of salvage in cases of this kind. It 
Lord Chancellor was referring to a practice in 
the Irish law of conveyancing which probably has its basis in agreement, and say 
if it ia meant to assert, as the language would rather imply, that an pirates 
gagor making payments for the renewal of a lease 1s entitled to priority over his 


I expressed with r 
before Lorp St. Lronarps, L.C 
position that there is some genera 
appears to me, however, that the 
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mortgagees, the proposition would seem to be inconsistent with the general law of 
the land. +t i 

In the next place, with regard to payments made by a part owner, i appears to 
me that, except by contract, such payments give no title to the person making 
them against the other part owner or part owners of the policy. That the pay- 
ments by a mortgagor, who in equity is a part owner with the mortgagee, create 
no lien as against the mortgagee, was determined by Lorp Romitiy, M.R., in Norris 
v. Caledonian Insurance Co, (11). And, generally speaking, it is clear that money 
laid out by a tenant for life in improvements on the estate creates no lien against 
the remainderman. Again, in Pennell v. Millar (12), Sm Joun Romizty, M.R., 
had to deal with a case in which A., the owner of policies, had as part of a trans- 
action voidable for fraud assured them to B., and had covenanted to keep them up; 
B., claiming under this assignment, had paid premiums. A. instituted an action 
to set aside the transaction on the ground of fraud, and the Master of the Rolls 
determined that the assignment was a valid security for the moneys actually 
advanced, and not for the premiums paid by B., which was a voluntary payment. 
In this case it is evident that, until the transaction was avoided, A. and B. were 
both possessed of interests in the policies, and yet the payment by one of the 
persons so interested was held to create no lien as against the other. 

An argument was urged from the law of contribution. But, in the 
first place, the law of contribution arises only between persons joined for a 
common purpose, or persons who stand in the position of tenants in common, 
or co-partners. In the next place, it is plain that the right to con- 
tribution is a personal right, and the remedy is a personal remedy, and that there 
is no lien for the amount of the moneys in respect of which the right to 
contribution arises. This was determined by Lorp Expon, after great considera- 
tion, in the case of part owners of a ship, in Ex parte Young (18) and Ex parte 
Harrison (14), in which he overruled the previously expressed opinion of Lorp 
Harpwicke [in Doddington v. Hallet (15)] to the contrary; and the same proposi- 


admitted, two cases which look in the opposite direction. The first of those is 
Swan v. Swan (18), where the Court of Exchequer, sitting as a court of: equity, 
refused to grant partition to one co-tenant except upon the terms of the plaintiff 
allowing a lien for the expenditure of his co-tenant in permanent improvements. 
But it appears doubtful how far this case has been generally followed, and it does 
not appear to me to be consistent with the opinion expressed by Sir Joun Romi1ty, 
M.R., in Teasdale v. Sanderson (17). The second case is Hamilton v. Denny (19); 
there a lease had been made to A. and B. as joint tenants. B. had settled his 
molety of the property. A. had made a payment of the renewal fines, and he was 
held to be entitled to a lien on B.’s settled share. The decision was placed upon 
two grounds. Tt was said to be like the case of payments by a mortgagee, and it 
was said that the payments by A. were entitled to the same benefit as if they had 
been payments made by a trustee. It is perhaps not perfectly easy to see the strict 
analogy between these two cases and the case then before the court. In my view, 
these cases are not sufficient to establish any such general proposition as that the 
right to contribution creates any lien on the property in respect of which it has 
been made, and they certainly are insufficient to Support the plaintiff’s case. For 
in those authorities the submission to a lien was required from the plaintiff as a 
term of other relief which he sought, while in the case now before me the plaintiff 
is affirmatively asserting his right. 

aba been further urged that the plaintiff is entitled to a lien on the ground 
oF the acquiescence by the other persons interested in the policy in the payments 
made by Mr, Leslie, and it is said that where one person allows another to expend 
SS upon his property, and stands by during such expenditure, a lien is created 
es avour of the person making the expenditure. But it is certain that no such 
ten 18 created except in the case of a person who makes the payment under a 
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belief in the validity of his own title. In the present case there is nothing whatever 
to show that Mr. Leslie acted under any mistake with regard to his rights in the 
policy, and it is certain that during a considerable part of the period covered by 
his payments he was in possession of the opinion of counsel as to his legal rights. : 

Another argument pressed upon me by the plaintiff was derived from the relation 
of tenant for life and remainderman. It is well established that, if a tenant for 
life renews leaseholds, and dies before the expiration of the term, his estate is 
entitled to a lien on the interests in remainder, proportionate to the unexpired 
portion of the renewed term. But the equities governing the relation of tenant 
for life and remainderman are peculiar, and I fail to see any analogy between the 
case of a tenant for life making such a payment and the case of Mr. Leslie paying 
premiums on a policy over which he had full control at every moment of his life, 


_ which, I repeat, but for his contract on his daughter’s marriage, he could have sold 


or surrendered without consent of his wife. 

In my judgment, the arguments of the plaintiff in support of his lien fail, and I 
conclude that from the time of the marriage down to the year 1863 Mr. Leslie made 
the payments in question in maintenance of his own right in the policy, and that 
from 1863 he made the payments in pursuance of his covenant with his daughter's 
trustees, but that in no case did he make them by reason of any contract between 
himself and his wife, or by reason of any mistake of his title to the policy, and 
consequently that his estate is entitled to no lien on the policy moneys as against 
her. I understand from counsel that the defendant Mrs. Leslie consents to a 
declaration that the policy shall stand as a security for the £6,000 secured by the 
Trevelyan settlement, and I believe also some arrangement has been come to as to 
the premiums paid since Mr. Leslie’s death. I will, therefore, make, by consent, 
a declaration to the effect of the arrangement between the parties, and then declare 
that, except so far as Mr. Leslie’s estate is benefited by the previous declaration, 
the plaintiff has no right or interest in the policy, but that, subject to the said 
declaration, the policy has accrued to Mrs. Leslie by survivorship, and I direct 
the plaintiff to pay the costs of the action. 


Action dismissed. 


Solicitors: Blorams & Ellison; Dangerfield & Blythe; Maples, Teesdale & Co. 
[Reported by H. G. WiLLInk, Esq., Barrister-at-Law.] 


280 ALL ENGLAND LAW REPORTS REPRINT [1881-5] All E.R. Rep. 


POUNTNEY v. CLAYTON 
[Courr or AppraL (Sir Baliol Brett, M.R., and Bowen, L.J.), April nie 19, 20, 
1883 ] 


[Reported 11 Q.B.D. 820; 52 L.J.Q.B. 566; 49 L.T. 283; 
47 J.P. 788; 81 W.R. 664] 


—Ri supporl—Assignee of land from railway company—Right of mine- 
es “shes surface owned by raptioay CUM Dian aeons 

Clauses Consolidation Act, 1845 (8 & 9 Vict., c. 20), 88. 7, 78, 79. ‘ 

Under powers given by the Railways Clauses Consolidation Act, 1845, a iis: 
way company compulsorily acquired land excepting mines which were pe 
beneath the surface by the defendant. Subsequently, the company found that 
this land was superfluous and sold it to the plaintiff. The plaintiff brought an 
action against the defendant for working the mines in such a way as to let 
down the surface belonging to the plaintiff and injuring buildings thereon. 

Held: since the defendant could have worked out the mines so as to let 
down the surface when the surface was owned by the railway company by 
virtue of ss. 77, 78, and 79 of the Act of 1845, the plaintiff, whose title to the 
land was derived from the railway company, was in the same position and had 
no right to support from the defendant's land in respect of the surface. 


Notes. Sections 78 and 79 of the Railways Clauses Consolidation Act, 1845, 
are now incorporated in s. 15 of the Mines (Working Facilities and Support) Act, 
1923: 19 Hauspury’s Srarures (2nd Edn.) 972. 

Considered: Consett Waterworks Co. v. Ritson (1889), 22 Q.B.D. 318; London 
and North-Western Rail. Co. v. Howley Park Coal and Cannel Co., [1911] 2 Ch. 97. 
Distinguished: Wath-upon-Dearne U.D.C. v. John Brown & Co., Ltd., [1935] 
All E.R.Rep. 127. Referred to: Midland Rail. Co. v. Robinson, [1886-90] 
All E.R.Rep. 742; Ruabon Brick and Terra Cotta Co. v. G.W.R. Co., [1893] 1 Ch. 
427; Re Arbitration Between Gerard and London and North-Western Rail. Co., 
[1895-9] All E.R.Rep. 1144; Manchester Corpn. v. New Moss Colliery, [1906 } 
2 Ch. 564; Executors of Hargreaves v. Burnley Corpn., [1936] 3 All E.R. 959; 
Re Wilson Syndicate Conveyance, Wilson v. Shorrock, [1938] 8 All E.R. 599. 

As to the sale of superfluous lands in general, see 10 Hatspury’s Laws (3rd 
Edn.) 228 et seq.; and for cases see 11 Dicest (Repl.) 300 et seq. For the Rail- 
ways Clauses Consolidation Act, 1845, see 19 Hatspury’s Statutes (2nd Edn.) 590. 
Cases referred to: 

(1) Great Western Rail. Co. v. Bennett (1867), L.R. 2 H.L 27; 36 L.J.Q.B. 133; 

16 L.T. 186 15 W.R. 647, H.L.; 11 Digest (Repl.) 164, 375. 

(2) Rowbotham v. Wilson (1860), 8 H.L.Cas. 348; 30 L.J.Q.B. 49; 2 L.T. 642; 
24 J.P. 579; 6 Jur.N.S. 965; 11 E.R. 463, H.L.; 11 Digest (Repl.) 84, 
1031. 

(3) Smith v. Darby (1872), L.R. 7 Q.B. 716; 42 L.J.Q.B. 140; 26 L.T. 762; 
37 J.P. 4; 20 W.R. 982; 33 Digest (Repl.) 851, 1036. 

(4) Humphries v. Brogden (1850), 12 Q.B. 739; 20 L.J.Q.B. 10; 16 L.T.0.S. 457; 
116 E.R. 1048; sub nom. Humfries v. Brogden, 15 Jur. 124; 33 Digest 
(Repl.) 782, 94. 

(5) Great Western Rail. Co. v. Fletcher (1860), 5 H. & N. 689; 2 L.T. 803; 6 
stee binge Wess ah E.R. er sub nom. Fletcher v. Great 
a jee ail. Co., J.Ex, 253; 24 J.P. 516, Ex. Ch.; 11 Digest (Repl.) 

Also referred to in argument : 


Diron v. Caledonian and Glasgow and South-Western Rail. Cos. (1880), § 


App. Cas. 820; 48 L.T. 518; 45 J.P. 108: 299 WR 249. ILL... 
(Repl.) 168, 395. » «89, HL; 11 Digest 
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A Caledonian Rail. Co. v. Sprot (1856), 27 L.T.O.S. 264; 2 Jur.N.S. 623; 4 W.R. 
659; 2 Macq. 449, H.L.; 11 Digest (Repl.) 175, 434. 
Errington v. Metropolitan District Rail. Co. (1882), post p. 528; 19 Ch.D. 559; 
51 L.J.Ch. 305; 46 L.T. 443; 30 W.R. 663, C.A.; 11 Digest (Repl.) 107, 40. 
Smith v. Great Western Rail. Co. (1877), 3 App. Cas. 165; 47 L.J.Ch. 97; 37 
L.T. 645; 42 J.P. 404; sub nom. Great Western Rail. Co. v. Smith, 26 W.R. 
B 130, H.L.; 11 Digest (Repl.) 168, 397. 
London and North-Western Rail. Co. v. Ackroyd (1862), 31 L.J.Ch. 588; 6 L.T. 
124; 8 Jur.N.S. 911; 10 W.R. 367; 11 Digest (Repl.) 164, 374. 


Appeal from an order of the Divisional Court (Denman, J., Manisty, J., dissent- 

ing), on a rule for the new trial of an action brought by the plaintiff against the 

Cc defendant for damages for working his mines in such a way as to withdraw support 
from the plaintiff's land and five houses thereon. 

At the trial of the action before Watkin Wi11aMs, J., at Shrewsbury, the jury 
found for the plaintiff for £465 2s. The defendant obtained a rule nisi for a new 
trial on the ground of misdirection, but the rule was discharged by the Divisional 
Court who were divided in opinion. The defendant appealed. 

By s. 77 of the Railways Clauses Consolidation Act, 1845: 


“The company shall not be entitled to any mines of coal, ironstone, slate, 
or other minerals under any land purchased by them, except only such parts 
thereof as shall be necessary to be dug or carried away or used in the con- 
struction of the works, unless the same shall have been expressly purchased ; 
and all such mines, excepting as aforesaid, shall be deemed to be excepted out 

E of the conveyance of such lands, unless they shall have been expressly named 
therein and conveyed thereby.”’ 


By s. 78 of the Railways Clauses Consolidation Act, 1845 [now incorporated in 
s. 15 of the Mines (Working Facilities and Support) Act, 1923] : 


“Tf the owner, lessee, or occupier of any mines or minerals lying under the 

Fsirailway, or any of the works connected therewith, or within the prescribed 

distance, or, where no distance shall be prescribed, forty yards therefrom, be 

desirous of working the same, such owner, lessee, or oceupier shall give to the 

company notice in writing of his intention so to do, thirty days before the 

commencement of working; and upon the receipt of such notice it shall be law- 

ful for the company to cause such mines to be inspected by any person 

G appointed by them for the purpose; and if it appear to the company that the 

working of such mines or minerals is likely to damage the works of the railway, 

and if the company be willing to make compensation for such mines or any 

part thereof to such owner, lessee, or occupier thereof, then he shall not work 

or get the same; and if the company, and such owner, lessee, or occupier, do 

not agree as to the amount of such compensation, the same shall be settled as 
Hsin other cases of disputed compensation.” 


By s. 79 of the Railways Clauses Consolidation Act, 1845 [now incorporated into 
s. 15 of the Mines (Working Facilities and Support) Act, 1923] : 





“Tf before the expiration of such thirty days the company do not state their 
willingness to treat with such owner, lessee, or occupier for the payment of 
I such compensation, it shall be lawful for him to work the said mines or any 
part thereof for which the company shall not have agreed to pay compensation, 
so that the same be done in a manner proper and necessary for the beneficial 
working thereof, and according to the usual manner of working such mines in 
the district where the same shall be situate; and if any damage or obstruction 
be occasioned to the railway or works by 1m] 
the same shall be forthwith repaired or removed, as the case may require, and 
such damage made good, by the owner, lessee, or occupler of such mines or 
minerals, and at his own expense; and if sueh repair or removal be not 


oper working of such mines, 


€ 
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forthwith done, or, if the company shall so think fit, without soeeore a ne 
same to be done by such owner, lessees, or occupier, it shall be lawful for ra 
company to execute the same, and recover from such owner, mise ie ss 
the expense occasioned thereby, by action in any of the superior courts. 


Jelf, Q.C., and Bosanquet, Q.C., for the defendant. 
H. Matthews, Q.C., and Poyser for the plaintiff. 





SIR BALIOL BRETT, M.R.—In this case the owner of certain land sued the 
owner of the mines for working his mines in such a way as to let down the surface, 
and injure the buildings thereon. The plaintiff's title was proved to have arisen 
in this way. The land and mines originally belonged to one Penson, who granted a 
lease of the mines to the defendant. I will assume that, on the true construction 
of the lease, as between the defendant and Penson, the defendant was bound to 
work the mines so as not to let down the surface. The meaning of the lease is 
that all the minerals are sold by the owner, and are to be so worked that the surface 
shall not be let down. As to the rights of the lessee, it is said that he must leave 
some coal, and so he must, that is, he must leave enough for the support of the 
surface. The railway company desired to buy the land under their compulsory 


powers. If it remained under the Lands Clauses Consolidation Act, 1845, alone 


they would be bound to buy the land and the mines. But by the Railways Clauses 
Jonsolidation Act, 1845, the railway company has an option, and may insist on 
buying the land, and not buying the mines. There is a power of election. It 
comes to this, that, in popular language, the railway company are entitled to buy 
the surface, but they may buy all the land except the mines, so that where the 
mines are excepted out of the conveyance to the railway company, if a person dug 
under the land in a part which was not mines he would be a trespasser as against 
the company. 

We have to consider the position of a railway company which has exercised this 
option, and has bought everything except the mines, and we can try it, as the 
House of Lords did before there was any decision on the question, on the mere 
construction of the Railways Clauses Consolidation Act, 1845. It depends on the 
true construction of ss. 77, 78, and 79 of that statute. The question on the con- 
struction of those sections is, what are the rights of a railway company which has 
elected not to purchase the minerals, with regard to the owner of the minerals? It 
would seem that he and the railway company have two converse rights, which taken 
together, make up the whole ownership of the land. A question might have been 
raised if s. 77 stood alone, whether there could be by implication a right reserved 
to the railway company to the natural Support necessary to maintain the railway. 
If there were a grant to the railway company of all the land except the mines, it 
may be that inasmuch as the owner would be selling to build a railway, it would 
be natural when he sold for a particular purpose, and right and reasonable, that he 
should not sell the land on such terms that he would be entitled to work the 
mines so as to let down the railway. But that would be because the land would 
be granted, but on s. 77 there is no grant by the landowner to the railway company; 
they take the land, and insist that he shall keep the minerals. Tf that section stood 
alone I should be inclined to agree with Lorp Wrstevry in Great Western Rail. Co. 
v. Bennett (1), that there would be no implied right to support, but it is not neces- 
sary to determine this point, for s. 77 is followed by the other sections. to which 
[ have referred. 

To my mind we have a direct decision of the House of Lords as to the true con- 
struction of the statute in Great Western Rail. Co. v. Bennett (1). The circum. 
anit ‘aa case were not the same as those here, but in looking to that case 
>» Suldance we are bound to see whether it fairly raises the question of construe- 
tion, and if it does so, we must see what the House of Lords held to be the con- 
struction of the statute, and then resume the consideration of the present case, 
and apply that construction to the facts. It is impossible to say that the question 
as to the construction of the statute with regard to the rights of the railway com- 
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pany and the landowner, when the railway company has bought the lands without 
taking the mines, did not come before the House of Lords in Great Western Rail. 


_ Co. v. Bennett (1). The House of Lords decided what is the true construction of 


H 


the three sections to which I have referred with regard to the rights of the railway 
company and those of the owner of the mines, and all the Tintda who took et 
in that decision came to the same conclusion, namely, that the legislature ae 
ing the natural right of the owner of the land to support, and lmowing what would 
be the implication in the case of a grant of all except the minerals, ourhe to the 
conclusion that the statute was meant to alter the ordinary law, and that inasmuch 
as railway companies obtained a right of choice whether they would purchase the 
mines or not, the meaning is that when the railway company exercises a choice 
and does not take the minerals, then all their rights of support are gone, and the 


minerals may, as against the railway company, be thoroughly worked out, whether 


the effect is to injure the railway or not, the only obligation on the landowner being 
to get out the minerals in the ordinary way. 

The boon is partly to one and partly to the other. The necessity of buying all 
the minerals is postponed, and so the company can keep their money, for the owner 
may never want to work the minerals that is in favour of the railway company, 
but it would be unjust to give them that power and not to give some compensation 
to the mineowner, and, therefore, the House of Lords came to the conclusion that 
the legislature had guarded him by providing that if the railway company purchased 
the land without the minerals the owner may work out all the minerals. That 
again would be too much against the railway company, for the landowner could let 
down the railway, and, therefore, protection is given to the railway company to 
countervail this right, for by s. 78 whoever is the owner of or entitled to work the 
minerals shall not work them until after thirty days’ notice. There again an 
option is given to the company, for they can send their surveyor into the mine to 
inspect and advise them as to whether it is their interest to prevent the owner 
from working the mines, and they have a right to purchase the minerals. The Act 
says that the railway company’s rights may be exercised not only within the thirty 
days, but at any time before the owner has worked the mines. 

The House of Lords came to the conclusion that if all the company do is to exer- 
cise their option on the first purchase of the land, the minerals may be got to the 
last inch, whether the effect is to let down the railway or not, and if they do not 
prevent this in the way pointed out by the statute it is their own fault. Lorp 
CueLmsrorp says (L.R. 2 H.L. at p. 88) : 

“This section appears to me to leave the mineowner to work his mine exactly 

as he would if the surface belonged to him, unless the railway company chooses 

to prevent him by expressing willingness to make him compensation.”’ 


Lorp Cranworts says (ibid. at p. 40): 
“Tt was obviously the intention of the legislature, in making these provisions, 
to create a new code as to the relation between mineowners and railway com- 
panies where lands were compulsorily taken for the purpose of making a rail- 
way. The object of the statute evidently was to get rid of all the ordinary 
law on the subject, and compel the owner to sell the surface, and if any mines 
were so near the surface that they must be taken for the purposes of the 
railway, to compel him to sell them, but not to compel him to sell anything 
more. The land was to be dealt with just as if there were no mines to be 
considered, nothing but the surface. That being so, justice obviously requires 
that when the mineowner thinks it beneficial to him to work his mines, and 
proceeds to do 80, he should be just in the same position as if he had never 
sold any part of the surface at all.’ 

In other words, the mines may be worked as against the railway company just as if 

they were in the hands of the owner of the surface. I need not read what Lorp 

Wearnory says, but he takes the same view, and says he is astonished that anyone 


should think otherw ise. 
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That determines the right of the mineowner, and, a ea the es fas 
of the railway company. Where the railway company He: all eal zc rae 
and do nothing more, what they get is all the land except the coe subj ae 
that the mines may be worked as against them, if they are worke ee ee 
way, even so as to let down the railway. Then the defect in the plainti leeds ne 
lefect in the plaintiff's right, and it is immaterial what are the i’ yo =~ 
t/a It may be that he has done wrong to his lessor, but if he has no 
invaded the rights of the plaintiff that does not affect the present case. Rau. 

I think the case ought to be decided in favour of the defendant, ‘ i g 7; 
that the defendant has not derogated from the plaintiff's right, and baie 
Manisty, J., rather than with Denman, J. The result will be that the re i wh 
have judgment for one-fifth of the amount recovered at the trial, and wi Sat ns 
general costs of the action, diminished by so much of the costs as were aes oy 
his claim in respect of more than one house. The defendant having succeeded in 
his appeal will have the costs of the appeal. 


BOWEN, L.J.—This is an intricate matter to deal with. The subject-matter 
of the case is the right to support, which is an obscure right, even where there is a 
contract. The plaintiff is the ultimate purchaser of superfluous land, and he 
claims under the railway company, and brings this action for letting down the 
land. The defendant’s answer is, ‘‘You have no right, because you claim only 
under the railway company, and the Railways Clauses Consolidation Act, 1845, 
liberates me from liability.’’ Is that a good answer? Watkin Witutums, J., 
thought not, and the Divisional Court was divided in opinion; so the case comes 
to us. 

We must keep distinct the different ways in which people get a right to support 
of the surface of land. Prima facie, the owner has all from the sky down to the 
centre of the earth, and certain rights of support exist where nothing is known 
of the origin of the rights. Where land is divided so that the part above belongs 
to one person, and the part below to another, prima facie the land above is entitled 
to support from the land below. That is where you do not know the origin of the 
rights. Where the origin is known the rights depend on the deed or Act of Parlia- 
ment which severs the upper land from the lower. This must necessarily be so, 
for the owner of the whole may do what he likes with it. He may grant the 
minerals, reserving the right of Support, or may grant them so that the grantee 
is entitled to let down the surface, or he may demise the minerals and reserve the 
right to support, or he may demise them so as to give the lessee the right to destroy 
the surface. One must look at the instrument to sce how far the demise goes, and 
how far any right to support is reserved. Where there are mere words of demise, 
and the right to support is conceded, I should say that the general words of demise 
would give all the minerals, reserving the right to Support of the surface. So 
looking at the demise from Penson to Clayton, I should think here that the lessee 
was the occupier of all the coal. 

This view seems to me to be consistent with the language used by Lorp Wenstey- 
DALE in Rowbotham v. Wilson (2), and which is cited by Buacxsurn, J., in Smith 
v. Darby (8). I call attention to this passage because counsel for the plaintiff's 


ingenious argument appears to me to ignore it. Lorp WENSLEYDALE Says (8 
H.L.Cas. at p. 360) : 


‘There is no doubt that prima facie the owner of the surface is entitled to the 
Surface itself and all below it ex jure nature; and those who claim the property 
in the minerals below, or any interest in them, must do so by some grant from 
or Conveyance by him, or it may be from the Crown, as suggested by Lorp 
Camppety in the case of Humphries v. Brogden (4). 
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necessary incident. It is one of the cases put by Sneprarp (Toucustrone 
chap. 5, p. 89) in illustration of the maxim, quando aliquid conceditur, sent 
ceditur etiam et id sine quo res ipsa non esse potuit, that by grant of mines is 
granted the power to dig them. A similar proposition prima facie arises that 
the owner of the mines is not to injure the owner of the soil above by getting 
them if it can be avoided. But it rarely happens that these mutual rights are 
not precisely ascertained and settled by the deed by which the right to the 
mines is acquired; and then the only question would be as to the construction 
of that deed, which may vary in each case.”’ 


Applying what I have said to the proprietorship of the surface, as the Master 
of the Rolls has pointed out, one must not fall into the fallacy of thinking that it 


means the plane surface; I mean all the land except the mines. Then what classes 


of surface owners are there? First, the surface owner may have both the mines 
and the surface; or, secondly, you may have a surface owner entitled to the ordi- 
nary right of support, not because there is a deed, but because you only know that 
he is the surface owner; or, thirdly, the surface owner may have a right to support 
created by a document, where it must depend on the construction of the document; 
or, fourthly, the surface owner may have no right to support because it has been 
given away. These being the four classes of owners, a purchaser appears. 

Let us first take a case that is not under the Act of Parliament; what does the 
purchaser get from the surface owner? First, only what he has to give, and 
secondly only what he intends to give. Then how are we to know what is in- 
tended to be given? We must look at the deed and construe it, or it may be that 
the deed is silent, and then in each case the law assists. The presumption is that 
the instrument is intended to be effectual for the purpose for which it was executed ; 
in the words of the maxim cited by Lorp Wenstrypate in the passage I have just 
read, quando aliquid conceditur, conceditur etiam et id sine quo res ipsa non esse 
potuit. Now take each class and see what is passed by implication. First, where 
the surface owner has all the land, consider what the law implies as passing by a 
conveyance. If the sale were not to a railway company, it would be what is 
wanted for the natural enjoyment of the land. In the case of a railway company 
it might go rather further, and what is wanted for the support of the railway might 
be held to pass. As to the second class I have referred to, where the owner has 
only the surface, the right to support passes, but only what he has got, and there- 
fore only the right to the support of the surface. Thirdly, where there is a sever- 
ance by a document, there if the surface owner can give the right of support he 
gives what is required. Fourthly, where there is no right to support, there the 
owner can only give the surface. As to the third case, I wish to point out that a 
person who has a right to support created by deed as between himself and the 
lessee of the mine, and transfers the surface to a railway company, transfers the 
right to support as well, not because the covenant runs as between vendor and 
purchaser, but because the purchaser is entitled to the benefit of the covenant, 
if it was the intention of the parties that he should have it. 

I will proceed to see how the Act of Parliament touches the question. The 
sections must not be treated as applying only as between the railway company and 
one class of surface owners. It must be remembered that there are the several 
classes which I have referred to, and also that the sections are intended for the 
protection both of the railway company, and of the surface owners, because some 
surface owners cannot give the railway company protection. J think s. 79 is the 
cardinal section. It is the charter of all mineowners’ rights within forty yards of 
the railway, a8 against all railways. I had some doubt at first as to its effect out- 
side the limit of forty yards, and still I am not sure whether that question is 
covered by the decision in Great Western Rail. Co. v. Bennett (1), but the ques- 
tion does ‘not arise here, for the mines we have to deal with are within the limit 
of forty yards. In Great Western Rail. Co. v. Bennett (1) the surface Sonat 
belonged ‘to the first class which I have referred to, and the. question was W rat 
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compensation he was entitled to, and on what principle it was to be rer i 
—whether he was entitled to compensation as for the right to support of the su Pi 
or of the surface and the railway, or of nothing. The House of Lords decided t - 
he ought to be compensated on the basis of having parted with the right of suppor 
to nothing. This shows that s. 79 applies in the widest terms to surface owners 
j mineowners. 
c se a pee was not within class number one, but why should not the same 
principle apply where the right to the minerals is severed from the right to the 
surface by a document or demise? Is it a distinction which makes any difference 
in this case? This point seems to have occurred to the Court of Exchequer 
Chamber in Great Western Rail. Co. v. Fletcher (5), where Cocxsurn, C.J., says 
(5 H. & N. at p. 698): 
“Tf indeed prior to the conveyance there was any separation of the surface soil 
from the minerals, the right of support would no doubt belong to the company, 
because if a landowner parts with the surface soil he does so subject to the 
obligation of dealing with the substratum so as not to disturb the super-incum- 
bent soil. In such case, the landowners, having parted with the surface, and 
there being attached to the ownership of the soil the right to the support of the 
stratum below, would not be entitled to any compensation for the loss they may 
sustain in not working the minerals; but that is not the question which we 
have now to consider.”’ 


That is an obiter dictum favourable to the plaintiff rather than to the defendant, 
but can it be supported? Take the broadest case; a surface owner conveying to a 
railway company, and a mineowner who is bound to support the surface, not by 
any deed, but because there is nothing to show the contrary—that is class number 
two. Apply s. 79, and see if it is possible without altering the words of the section 
to limit the rights of the mineowners. Section 79 applies to every owner and 
occupier of a mine within forty yards of the line of railway. 

If what is suggested is true of class number two, it is also true of class number 
three, and I think on the whole, though not without some difficulty, that we must 
interpret s. 79 in the broad way adopted by the Master of the Rolls. Several objec- 
tions have been pressed upon us; first, that the surface may always be injured 
unless there is danger to the works; but that did not hinder the House of Lords 
from construing the Act as they did. Then it is said that it would release the 
hands of a mineowner who was under an implied covenant to leave support for the 
surface; but that does not follow as to the original lessor, for the privity of contract 
may remain. The scope of the Act is to give the railway company protection 
for their works, and that the mineowner, if the railway company do not insist 
on their protection, should be free to exercise proprietary rights as if he were 
next to an ordinary owner of land. For these reasons I am of opinion that the 
answer to the plaintiff's case is that he cannot sue. 


Judgment reversed. 


Solicitors: A. S. Poyser, for H. A. Poyser, Wrexham; Abbott, Jenkins & Co., 


for 
Lewis & Son, Wrexham. 


| Reported by P. B. Horcnins, Esa., Barrister-at-Law.] 


G 


C.A.] PRIESTMAN v. THOMAS 287 


PRIESTMAN v. THOMAS AND ANOTHER 


_ [Court or Appea (Baggallay, Cotton and Lindley, L.JJ.), June 11, 1884} 
[Reported 9 P.D. 210; 58 L.J.P. 109; 51 L.T. 843; 32 W.R. 842] 
Estoppel—Estoppel by record—Question in issue in former proceedings—Com- 
promise of probate action—Probate of will granted—Will subsequently held 
to have been forged—Compromise set aside by order of Chancery Division— 
| Further action propounding another will—Defendants estopped from denying 
| forgery. - 
In an action in the Probate Division the plaintiff alleged that a will pro- 
| pounded by the defendants had been obtained by undue influence. This action 
C_ was eventually compromised by all the parties interested under the will and 
the will was admitted to probate. In a subsequent action in the Queen’s 
Bench Division it was held that the will was a forgery and that the compromise 
had been obtained by the fraud of one of the defendants who had been a party 
) or privy to the forgery. In further proceedings a judge of the Chancery 
| Division declared the compromise to be invalid and set it aside. An action 
~D_ was then commenced by the plaintiff propounding a subsequent will revoking 
the earlier will. 
Held: in the proceedings in the Chancery Division the forgery was the 
} question in issue and was not a question which arose incidentally, and, there- 
fore, the defendants were estopped by the judgment in those proceedings from 
denying the forgery. 
1 E Notes. Considered: Poulton v. Adjustable Cover and Boiler Block Co., [1908] 
| 2 Ch. 430. Referred to: Re Owtram, Marshall v. Edelston (1884), 50. 1,1, bY2; 
Cole v. Langford, [1898] 2 Q.B. 36, Wyatt v. Palmer (1899), 80 L.T. 639; Birch v. 
Birch, [1902] P. 62; British and French Trust Corpn. v. New Brunswick Rail. Co., 
[1937] 4 All E.R. 516; Marginson v. Blackburn Borough Council, [1938] 2 All E.R. 
539. 
F Ag to matters in issue in respect of estoppel by record, see 15 Hautspury’s Laws 
(3rd Edn.) 186; and for cases see 21 Draest (Repl.) 231 et seq. 
: erred to: 
Pay ny Hutchings (1881), 6 Q.B.D. 300; 50 L.J.M.C, 35; 44 L.T. 364; 45 J.P. 
504; 29 W.R. 724, C.A.; 21 Digest (Repl.) 809, 694. . 
(2) Duchess of Kingston’s Case (1776), 1 Kast, P.C. 468; 1 Leach, 146; 20 State 
Tr, 855; 2 Smith, L.C., 12th Edn., 754; 21 Digest (Repl.) 225, 225. 
.o referred to in argument : 
E Catto v. Gilbert (1854), 9 Moo.P.C.C. 131; 16 Digest (Repl.) 153, 363. 
Pinney v. Hunt (1877), 6 Ch.D. 98; 26 W.R. 69; 23 Digest (Repl.) es 889. . Fe 
Allen v. McPherson (1847), 1 H.L.Cas. 191; 11 Jur. 785; 9 E.R. 727, ELLs, 28 
H Digest (Repl.) 79, 740. 
Flitters v. AUfrey (1874), L.R. 10 C.P. 
442; 21 Digest (Repl.) 282, 208. 
Meluish v. Milton (1876), 8 de etme 
ear j ige pl.) 201, 906. 
H ate ee i De G.F. & J. 168; 31 L.J.Ch. 846; 5 LT. 471; 
lin al 3. 317; 10 W.R. 176; 45 E.R. 1148, L.C.; 21 Digest (Repl.) 274, 


29; 44 L.J.C.P. 73; 31 L.T. 878; 238 W.R. 


45 L.J.Ch. 886; 35 L.T. 82; 24 W.R. 892, 


ee : | NOR: BF a) ARs pl hy 
iene + Couch (1863), 15 C.B.N.S. 99; 2 New Rep. B9D; oP Lid iCiEs ie ea 
| 577: 10 Jur.N.S. 366; 11 W.R. 964; 1 Mar.L.C. 348: 143 E.R. 721; 21 Diges 


epl.) 274, 486. ; nally Ha be Baars 
pe er Marriot (1725), 1 Stra. 666; Gilb. Ch. 203; 93 E.R. 770; 28 Digest 
(Repl.) 238, 2884. 


Appeal frorm an order of Sir 
ht by the plaintiff suing 


James Hannen, P., reported 9 P.D. 70, in an action 
as the executor of an alleged will of James Whalley 
broug ay 
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ains nts Thomas and Gunnell, who claimed to be the only 
ee he weno ene - ei will of the deceased, to revoke the probate of 
the wil binned by the defendants on the grounds that this will was a ions 
The plaintiff applied for an order that points of law raised a ie ak 
relating to whether the defendants were estopped by a decision fe) * ae 
Division from denying that a compromise of earlier proceedings puns 5 Pp a: 
had been obtained by fraud, or that the will propounded by the defen ae Sine ; 
forgery, should be heard and disposed of before the trial under R.S.C., Ord. 25, 4 i, 
re teane Hannen, P., made an order to this effect, and the defendants appealed. 
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Anderson for the defendants. me 
C. Russell, Q.C., and Middleton for the plaintiff. 


BAGGALLAY, L.J., stated the facts and continued: Counsel for the defendants 
has addressed an able argument to the court, and has referred to numerous authori- 
ties; but I am of opinion that the President came to a right conclusion. No doubt 
the action in the Chancery Division and this action were brought for different 
purposes; it was not the object of the action in the Chancery Division to set 
aside the probate which had been granted by the Probate Division, but the court 
was asked to set aside the compromise, and it could not do that except upon the 
ground that the will was a forgery. That fact was necessary to be determined 
before the court could give its decision. I agree with what the President says 
in his judgment : 

‘The conclusive effect of the verdict and judgment in the action tried before 

Manisty, J., is not confined to the bare issue whether the agreement of com- 

promise was obtained by fraud, but extends to that which it was necessary 

in that action to decide, and which was in fact decided as the basis of the 
decision.”’ 


It was argued that an estoppel can only arise as to a matter which can be properly 
dealt with by the court, and that the question whether the will was valid was 
not one which could be properly dealt with by the Chancery Division. There may 
be cases in which that argument might prevail, but it cannot apply ‘to a case 
like the present, where all the parties interested in the question whether the will 
was valid were parties to the action in the Chancery Division, and were bound by 
the judgment in that action. If the parties had been different it might have led 
to a different conclusion. But that is not the case here. The appeal must be 
dismissed. 


COTTON, L.J.—The question in this case is whether the defendants are estopped 
from denying that the will is a forgery. I am of opinion that this case does not 
come within the rule that parties are not estopped by a decision which is only 
incidentally involved in the judgment in a previous action. The forgery was the 
question in issue in the Chancery action. The object for which it was brought was 
to declare that the will was a forgery, and that Thomas was a party or privy to the 
forgery, and that with knowledge of that fact he entered into the compromise. 
The jury found that it was so, and the court gave judgment in accordance with 
their verdict, and gave consequential relief and set aside the compromise on that 
very ground. But it is contended that the action in the Chancery Division was 
brought for a different object to that sought by the present action, and that the 
purpose for which the present action is brought is not within the j 
the Chancery Division. That is so, but the action was between the 
and when the very point has been decided in one action it would 
allow the same parties to litigate it over again in a diffe 
interested in contending that the will was a forgery w 
in the former action. Although the Chancery Division has no jurisdiction to 
revoke the probate of the will, it has full jurisdiction to decide that it was a forgery 

Tt is not necessary to go into the authorities on this subject. It is clear to me 
that the question of forgery was not decided incidentally. R. y, Hutchins (1) 


urisdiction of 
Same parties, 
be wrong to 
rent court, when all parties 
ere present before the court 


I 


L 


R 


Yoal PRIESTMAN v. THOMAS (Corto, L.J.) 289 


A explains the meaning of the term “incidentally arising.’”’ In that case it was 





=< 


held that the magistrates had no power to decide whether a certain street was a 
highway against parties who were not before them, although they could decide it 
between the overseers and the parties applying. As against absent parties, the 
point only arose incidentally. That seems to have been the principal reason given 
in the judgment. Lorp Sexzorng, L.C., says (6 P.D. at p. 305): 


“The justices before whom the complaint of the urban authority came on 
May 7, 1874, had no jurisdiction to adjudicate directly or immediately between 
those parties (or between any parties whatever) on the question whether Mill 
Street was or was not a highway repairable by the inhabitants of Bradford at 
large. That was at the most a matter ‘incidentally cognisable’ by them. 
No conclusion which they might form upon it could establish (in the one case) 
or disprove (in the other) any such liability as against or in favour of the inhabi- 
tants. Their only jurisdiction was to make or refuse the order for payment of 
a certain sum of money then claimed as the defendant’s statutable quota of 
certain expenses at that time incurred by the urban authority.” 


But here whether the will was a forgery was the real question which was to be 
decided as against all parties to the action. It was not, therefore, a question arising 
incidentally. I am of opinion that the President was right in holding that the 
defendants were estopped. 


LINDLEY, L.J.—I am of the same opinion. It appears to me that the principle 
established in the Duchess of Kingston’s Case (2) is clear enough, but the difficulty 
lies in applying it to each particular case. Let us look at the facts in this case. 
The relief-sought in the action in the Chancery Division depended entirely upon 
the question whether the will was a forgery. That was the real issue in the action; 
it did not arise merely incidentally, and, when we apply the principle of the 
Duchess of Kingston’s Case (2), it seems clear that it is within that authority. 
Counsel for the defendants contended that, inasmuch as a judge of the Chancery 
Division could not have decided that the will ought not to be admitted to probate, 
the defendants are not estopped in this action. But the action in the Chancery 
Division had to be decided on the ground that the will was, or that it was not, a 
forgery. Therefore, that was the issue in the action. That being so, I think the 
defendants are estopped from now denying that it was a forgery. 


Solicitors : Torr, Janeways, Gribble & Oddie; Bell, Steward & Steward. 
[Reported by W. C. Biss, Esq., Barrister-at-Law.| 
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PAGET v. MARSHALL 


{Cuancery Diviston (Bacon, V.-C.), July 8, 1884] 


‘Reported 28 Ch.D. 255; 54 L.J.Ch. 575; 51 Lal Joel; 
: 49 J.P. 85; 33 W.R. 608] 


Mistake—Mistake of fact—Rectification—Lease executed on terms of a written 
ntaining mistake by offeror. 
ae plaintiff, ae tnleeded s reserve the first floor of one of three houses 
which he wished to let for his own use as a shop, by mistake offered in writing 
to let to the defendant all the floors of all three houses at an annual rent of 
£500. In earlier negotiations between the parties the plaintiff had made it 
clear that he was reserving the first floor for himself. The defendant accepted 
the written offer and a lease was executed in the same terms, including all 
the floors of each house. In an action by the plaintiff for rectification or annul- 
ment of the lease, 
Held: it not having been definitely established whether or not there had been 
a common mistake, the lease should be annulled, but in the circumstances of 
the case it would be right and just and consistent with authority to give the 
defendant the alternative of agreeing to the rectification of the lease to exclude 
from its operation the first floor in question. 


Notes. This decision has been criticised (see 26 Hatsspury’s Laws (8rd Edn.) 
91 4note (b)), but in Solle v. Butcher, [1949] 2 All E.R. 1122, Dennine, L.J., 
referred to it as an example which should be followed. 

Explained: May v. Platt, [1900] 1 Ch. 616. Referred to: North v. Percival 
(1898), 78 L.T. 615; Solle v. Butcher, [1949] 2 All E.R. 1107. 

As to rescission and rectification in cases of mistake, see 26 Hatssury’s Laws 
(3rd Edn.) 910 et seq; and for cases see 35 Dicesr (Repl.) 180 et seq. 


Cases referred to in argument: , 

Harris v. Pepperell (1867), L.R. 5 Eq. 1;.17 L.T. 191; 82 J.P. 182: 16 W.By 
68; 35 Digest (Repl.) 118, 172. 

Sells v. Sells (1860), 1 Drew. & Sm. 42; 29 L.J.Ch. 500; 8 L.T. 229; 8 W.R. 
327; 62 E.R. 294; 35 Digest (Repl.) 135, 294. 

Karl of Bradford v. Earl of Romney (1862), 80 Beav. 431; 31 L.J.Ch. 497; 
6 L.T. 208; 8 Jur.N.S. 403; 10 W.R. 414; 54 E.R. 956; 385 Digest (Repl.) 
145, 360. 

McKenzie v. Hesketh (1877), 7 Ch.D. 675; 47 L.J.Ch. 281; 88 L.T. 171; 26 W.R. 
189; 35 Digest (Repl.) 126, 226. 

Webster v. Cecil (1861), 30 Beav. 62; 54 E.R. 812; 35 Digest (Repl.) 115, 140. 


Action by the plaintiff Caroline Matilda Paget, against the defendant, Wesley 
Marshall, claiming a declaration that a lease made on Dec. 21, 1883, between the 
parties ought not, according to the true intent of the parties, to have comprised 
the first floor of 48, Aldersgate Street, London, and that the defendant should be 
ordered to elect between the annulment of the lease and its rectification. 

The plaintiff was the lessee of premises numbered 48, 49, and 50, Aldersgate 
Street, London, where she carried on business with her sons under the name of 
R. G. Paget & Son. In the latter part of 1883 Richard William Paget, acting as 
the plaintiff's agent, entered into negotiations with the defendant Wesley Marshall 
a wholesale manufacturing furrier, with the view of a lease being granted to ne 
of portions of Nos. 48, 49, and 50, Aldersgate Street. In her sbuserenna of claim 
the plaintiff alleged that it was verbally agreed that the defendant should accept 
a lease for twenty-one years at £500 a year, of the second, third, and fourth Phat 
of Nos. 48 and the first, second, third and fourth floors of Nos. 49 and 50 Alders 
gate Street, and that the agreement should be put into writing. On Noy 1B 1883, 
R. W. Paget wrote to the defendant as follows : sala Ae 


\ 
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“Dear Sir—We will let you on lease for seven, fourteen, or twenty-one years 
the upper part of Nos. 48, 49, 50, Aldersgate Street, consisting of first, second 
third, and fourth floors (reserving for our own use one of the closets on i 
second floor landing, also the right of passage to roof) for the sum of £500 per 
annum and taxes. We await your acceptance of the above terms.—Yours 
obediently, R. G. Pacer & Son.”’ 

It was alleged that the first floor of No. 48, Aldersgate Street was included by 

inadvertence, and contrary to the intention of the plaintiff or her agent, and that 

the defendent knew it to be so. On Nov. 14, 1883, the defendant wrote accepting 

the offer contained in the letter of the previous day. The indenture of lease of the 

premises was dated Dec. 21, 1883, and by it the plaintiff demised to the defendant 
‘all those the first, second, third and fourth floors of and in the messuages 

or warehouses and premises situate on the east side of Aldersgate Street, in 
the city of London, and having a frontage of 52 ft. 9 in. (more or less), and 
known as Nos. 48, 49, and 50, Aldersgate Street aforesaid,”’ 


from Dec. 25, 1883, for twenty-one years, except and reserved out of the same 
premises the lavatory between the first and second floors of the said premises, 
and the sole right of passage to the roof (which said lavatory and right of passage 
it was thereby declared were for the exclusive use of the plaintiff) at the yearly 
rent of £500. The first floor of No. 48 was separated from the premises intended 
to be leased by a closed partition; and the only access thereto was through the 
premises occupied by the plaintiff on the ground floor of the same building. 
Moreover, by the terms of the lease under which the plaintiff held, she was pre- 
eluded from making any openings in the partition. The plaintiff offered to amend 
the lease or to accept a surrender of the term and indemnify the defendant against 
loss. On the defendant refusing, the plaintiff instituted the action on Jan. 9, 1884. 

By his defence the defendant denied the alleged verbal agreement, and stated 
that he had offered during the negotiations to take a lease either of the first, second, 
third, and fourth floors of Nos. 48, 49, and 50, or a lease of the second, third, and 
fourth floors of No. 48, and the first, second, third, and fourth floors of Nos. 49 
and 50, together with some other room which he could use as a packing-room, and 
that he considered the letter of Nov. 18 to contain an offer naturally arising from 
the previous negotiations. The defendant further submitted that the partition 
between Nos. 48 and 49, being only lath and plaster, could easily be removed 
on a licence being obtained from the original lessors without any structural damage; 
that there was no mistake, but that if there was it was a unilateral mistake and 
not common to both parties. By his counterclaim he asked for compensation and 
damages if the lease should be annulled, and reduction of rent if it should be 
rectified. It was in evidence that the defendant considered a packing-room of 
great importance, and would not have taken the premises on the terms of the 
lease without one; that he wished to have a board with his name on it placed all 
round the first floor of Nos. 48, 49, 50, but that the plaintiff's agent replied that 
he would not allow it to be put up round the first floor of No. 48. It appeared 
that when the draft lease was. sent to the defendant's solicitors an objection was 
made to the covenant for the lessee to do external repairs. A note was made by 
Mesers. Prideaux & Sons, the plaintiff’s solicitors, in the margin of the draft, in 


these words : 
“The lessee is taking all but the ground floor, 
ence it is usual for him to do external repairs.” 
Evidence was also adduced as to the value of the premises, exclusive of and 
including the first floor of No. 48. A model of the building was produced in court, 
in which the whole of the firat, second, third, and fourth floors of the building, 
exclusive of the first floor of No. 48, were coloured blue, and the first floor of 


No. 48 was coloured brown. 


Hemming, 9.C.5 and H. J. Hood for the plaintiff. 
Marten, Q.C., and J. D. Davenport for the defendant. 


and in such cases in our experi- 
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w of mistake it is very difficult to 

BACON, Y.-C,—In all mane rae ae eae shatgitienti’al parton tin Sarena, 
settle a principle, because you have y UP roo 

t very accurate recollections of what took place between 

and upon the ay i as stated by counsel for the plaintiff. If it is a case of 
SENOS eat : ee enftioa mistake as to one stipulation in many provisions 
enomttae ian : a t or any other deed—that, upon proper evidence, may be 
contained in a sett pa sha mie to do so, and it is very often exercised. The 
Be ae of ahs are called unilateral mistakes; and there, if the 
euth is satisfied that the true intention of one of the parties sl ane to do one thing, 
or omit to do one thing; that will not be enforced against him, but the parties 
will be restored to their original position, and the agreement will be treated as if it 
had never been entered into. That I take to be the clear conclusion | to be drawn 
from the authorities. The old law is very much as was stated in that very 
excellent treatise by Mr. Kerr on Fraup anp Mistake, and anybody who has read 
that book must be well satisfied with the diligence, industry, intelligence, and 
sagacity with which he has acquitted himself of the task he undertook, but of 
course I cannot consider it as an authority upon which I can rely, although I 
listen to it with interest and respect. 

The case before me is in a very narrow compass. The plaintiff has taken the 
lease of a site of property from the Goldsmiths’ Co., upon a contract to build 
upon it a very valuable and commodious structure, and he did so; and his plans 
are in evidence, and it is quite clear what his intention was. He built two separate 
tenements, which were let to two separate tenants; he kept a third, intending to 
occupy it for himself; and the fourth part, that coloured blue on the model, he had 
to let, when the negotiation commenced with the defendant. So that the subject 
in dispute is beyond all question. The two shops, Nos. 49 and 50, were separate 
and distinct things, as separate as if they had been in some other street; and the 
third, No. 48, was equally separate and distinct, built by the plaintiff for his own 
occupation, and for carrying on his own business, and constructed so that those 
objects might be conveniently performed by him. To that end he built on the 
ground floor of No. 48 a staircase communicating with the first floor of No. 48, 
and he partitioned off the first floor of No. 48, so that it became in its turn just 
as distinct a building, just as distinct a tenement, as Nos. 49 and 50, and the 
purpose was equally distinct. Then the part coloured blue being still available, 
and the plaintiff being willing to let it, he constructed a staircase which led from 
the street, past the first floor of No. 48, and landed upon -the blue part, as I 
will call it, for that is a sufficient description: no communication whatever in 
fact being made, or, according to the evidence, ever intended to be made, between 
the part coloured brown and the part coloured blue. 

That was the state of things when these parties met to negotiate. The partition 
which effectually severed the lower part of No. 48 from the upper part of No. 48, 
coloured blue, had been completely settled and arranged. The defendant upon 
his first visit looked over all that was then to let, ascertained what the plaintiff 
meant to let, saw the first floor over No. 48, and said that it would make a very 
handsome ware-room, but knew at the same time that it was not to be let, 
because, to use his own expression in his own evidence, the plaintiff told him: 
‘We mean to use that for ourselves.”” That is the evidence which the defendant 
has given on this occasion. He says that he was Satisfied to some extent with 
what he looked at, and he desired to acquire it; but he said that he must have a 
packing-room. He could not mean the first floor of No. 48. Still he insists more 
than once on the necessity of having a packing-room. I am mentioning these 
facts in order to ascertain, as it is my duty to do, what I must take to be proved 
to have been the intention of the parties when they entered into the negotiation. 
He hunts about for a packing-room; the brother goes with him down into a cellar 
under No. 48, in the basement of No. 48; they looked about there, and the brother 
comes in and says, You cannot have it. No wonder, because there can be no 
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access to it but from the floor of No. 48, that coloured brown; and that negotiation 
accordingly went off. 

It would be impossible for me to connect—and there was a very faint attempt 
made to connect—the necessity which was present in the defendant’s mind to have 
a packing-room with the magnificent first floor which he now says he had in his 
mind when he was present. The statement about putting up the inscription by 
no means encourages any such notion. The defendant desired to advertise to the 
public, by means of a large inscription on the front of that which was to be his, 
the trade which he was carrying on. He wished also to have a similar inscription 
over No. 48, and that was resisted. It was the subject of discussion between them, 
and the reason that it was resisted was explained to him to be this, because, said 
the plaintiff, “if we granted you that, it would look as if you were carrying on 
your business in our warehouse.’’ But, in order to accommodate him, an offer 
- was made to him that he might insert a tablet (providing it did not interfere with 
the architectural decorations of No. 48) containing his name and business. These 
facts are beyond all question; both parties are agreed. Then the plaintiff writes a 
letter in which he speaks of the floor above No. 48, among other things. This is 
answered very readily by the defendant, who accepts the offer. Instructions are 
sent to the solicitors, instructions consisting only of this letter. Counsel for the 
defendant made a point that the plaintiff in his pleadings said that they had no 
other instructions. They must have had some other instructions. I should read 
the word ‘‘other,’’ used by him in the pleadings, as meaning no different instruc- 
tions, no variation in form or otherwise from the words that appear in the letter. 

Under the circumstances, the facts being as I have stated, am I, because 
the lease has been executed under seal demising to the defendant that which the 
plaintiff never meant to let to him—that which the defendant says he knew the 
plaintiff intended to keep for himself, that which he has never claimed at any 
period—am I to say that this agreement is to be held irrevocable? It would be 
against every principle that regulates the law relating to mistakes, and it would 
be directly at variance with the proved facts in this case. So far, therefore, as it 
may be said to be a common mistake—and it looks very like a common mistake, 
if it was true, as the defendant says in his defence, that he took it on the faith 
that the first floor of No. 48 was intentionally included in the letter of Nov. 18, 
1883. Certainly he never said so until it is so stated in the defence which I am 
looking at now; and he has never said in his evidence that he intended to take 
that floor—the argument addressed to me has been this: The separation of No. 48 
brown and No. 48 blue is effected solely by means of a brick-on-end partition, and 
that is easily removed. People building brick-on-end partitions do not mean them 
to be easily removed, unless there is some purpose to remove them; and here, using 
the defendant’s own evidence on this occasion, at that time the partition was 
effectually finished, and the defendant knew that the plaintiff intended to reserve 
it for his own use in his own business. 

The law being such as I have said, it is not necessary to say anything about how 
easily you can make holes in a partition, and how you can knock down a partition. 
You can pull down the front of a house with equal ease, if you have proper appli- 
ances and proper workmen to do it. What forces itself upon my attention is the 
reason why the partition was first made, why it was found to be in existence when 
the defendant first inspected it? Why, he knew from that time, as well as he 
knows now, that it never was the intention of the plaintiff that he should have 
that magnificent room, which formed one or two rooms which constituted the 
business place intended by the plaintiff for his own use, and to which the access 
was made by one staircase communicating with nothing but the upper room. 
But without being certain, as I cannot be certain on the facts before me, whether 
the mistake was what is called a common mistake—such a one as would induce 
the court to strike out of a marriage settlement a particular provision or limitation 


_whether it was that kind of common mistake or not, that there was to some 


extent a common mistake, I must, in charity and justice to the defendant, believe ; 
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because I cannot impute to him the intention of taking advantage of any incorrect 
expression in this letter. He may have persuaded himself that the first floor of 
No. 48 was intended to be let to him, with all which I have nothing to do; but, 
whether there was a common mistake or not, it was plain and palpable that the 
defendant was mistaken, and that the plaintiff had no intention of letting his own 
shop, that which he had built and carefuly constructed for his own means and 
ends. It is quite clear that he was mistaken. 

Upon that ground, therefore, upon unquestioned testimony, I must say that the 
contract ought to be annulled. I think it would be right and just, and perfectly 
consistent with other decisions, that the defendant should have an opportunity 
of choosing whether he would submit (as the plaintiff asks that he should) to 
have the lease rectified by excluding from it the first floor of No. 48, whether he 
will choose to take his lease with that rectification, or whether he will choose to 
throw up the thing entirely, because the object of the court is, as far as it-can, 
to put the parties into the position in which they would have been if the mistake 
had not happened. ‘Therefore, I give the defendant an opportunity of saying 
whether he will or will not submit to rectification. If he does not, then I shall 
declare that the agreement is annulled. [The defendant having elected rectifica- 


tion, His Lorpsuip concluded] The decree will therefore be that the lease be. 


rectified by omitting from it all mention of the first floor of No. 48, coloured brown 
on the model. The decree will be without costs. 


Solicitors : Prideaux € Sons; Phelps, Sidgwick & Biddle. 


| Reported by G. Macan, EsqQ., Burrister-at-Law.] 


Re NICHOLSON. Ex Parte QUINN 


[QuEEN’s Bencu Drviston (Bacon, C.J.,), December 10, 1883] 
[Reported 53 L.J.Ch. 802; 49 L.T. 811; 82 W.R. 296 | 


Solicitor—Lien—Extent of lien—Title deeds in possession prior to mortgage— 
Solicitor acting for both parties—Costs due from mortgagor—Sale of equity 
of redemption—Solicitor holding deeds for mortgagee. 

Before a mortgage the title deeds of the property had been deposited for safe 
custody with his solicitors by the mortgagor who instructed his solicitors to 
prepare the mortgage, and the same solicitors acted for both mortgagor and 
mortgagee in the transaction. The mortgagor paid his solicitors the conte of 
the mortgage, but certain other costs remained due. The mortgagor filed his 
petition in bankruptcy, and the trustee sold the equity of redemption and 
applied to the solicitors for the title deeds, but they claimed a Poop th 
for their costs due from the mortgagor. ¢ ye 

Held: on completion of the mortgage the solicitors held the title deeds for 


the mortgagee, and they could not set li : 
due from-the mortgagor. up a hen on the deeds for their costs 


Notes. Approved: Barratt v. Gough-Thomas, [1950] 2 All E.R. 1048. Referred | 


to: Barratt v. Gough-Thomas, [1945] 2 All E.R. 414, 


As to solicitor’s lien on documents bein 
: g no greater than client's richt ¢ i 
see 36 Hauspury’s Laws (8rd Edn.) 176; and for cases see 42 DiceEst 267 at ea ‘ 
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A Cases referred to in argument: 




















Re Messenger, Ex parte Calvert (1876), 3 Ch.D. 817; 45 L.J.B 
: ; DD. ; J .Bey. 184; by be 
920; 42 Digest 268, 3023. : Pixley 
Re Snell (1877), 6 Ch.D. 105; 46 L.J.Ch. 627; 87 L.T. 350; 2 
' j Dy : .J.Ch. - vd We ; 25 W.R. . 
Digest 268, 3024. os 
Re Mason and Taylor (1878), 10 Ch.D. 729; 48 L.J.Ch. 198; 27 W.R. 811; 42 
_ Digest 268, 3025. . 
Re Long, Ex parte Fuller (1881), 16 Ch.D. 617; 50 L.J.Ch. 448; 44 L.T. 63; 
29 W.R. 448; 42 Digest 261, 2957. 


Appeal from Liverpool County Court raising the question of a solicitor’s lien on 
title deeds for costs. 

Prior to 1881, John Nicholson, of Liverpool, builder, purchased certain houses, 
and deposited the title deeds with his solicitors, Messrs. Quinn & Sons, for safe 
custody. Being in need of money, on Mar. 4, 1881, he executed a mortgage of his 
houses to Gilbertson. The costs of and incidental to this mortgage were duly paid 
to Messrs. Quinn & Sons by the mortgagor. The solicitors continued to hold the 
title deeds of the mortgaged property. J. Nicholson subsequently presented a 
petition for bankruptcy, and Henry Bolland was appointed trustee. At this time 
there were certain costs, amounting to £14 19s. 2d., due from the mortgagor to his 
solicitors, some of which had been incurred prior to the filing of the bankruptcy 
petition, and some afterwards. The trustee sold the mortgagor's interest in the 
property, which was the equity of redemption, for £331 15s. 7d., and called for the 
title deeds from Messrs. Quinn & Sons. They claimed a lien upon the deeds for 
their costs, and refused to give them up until such costs were satisfied. On Nov. 2, 
1883, the county court judge made an order declaring that the solicitors were not 
entitled to the lien which they claimed, and that the proceeds of sale of the equity 
of redemption belonged to the trustee. The solicitors, Messrs. Quinn & Sons, 


appealed. 


Mulholland for the solicitors. 
F. O. Crump for the trustee in bankruptcy. 


BACON, C.J.—When the facts in this case are considered, it is clear 
that there is no such lien as is claimed. A solicitor’s right to lien on deeds 
depends upon possession. There was a time no doubt when the deeds 
were in the possession of Nicholson by his solicitors. Nicholson was desirous of 
borrowing a sum of money upon mortgage, and the same firm of solicitors acted 
for both mortgagor and mortgagee in the transaction. Their duties, however, in 
that transaction were of a totally different character. It was their duty to the 
mortgagee to deduce a good title to the property mortgaged, and to prove it by the 
production of the deeds as evidence of the title. When the mortgage money was 
heir duty to hand over the deeds to the mortgagee. At any 
the mortgage, the mortgagee could have com- 
pelled them to hand over to him those deeds, and the existence of that right is 
totally inconsistent with any lien for the costs which the solicitors now claim against 
the trustee of the mortgagor. The mortgage was in an absolute form, and the 
property therein comprised becomes the property of the mortgagee, subject ia 
the mortgagor's equity of redemption. The title deeds of the property became : e 
property of the mortgagee, and no man can have a lien over the property of another 
for which that person has not contracted. The accident of the deeds having been 
permitted to remain in the hands of the solicitors cannot alter the rights of the 
parties; the deeds must belong to the mortgagee. It appears that the ary ss 
bankruptcy of the mortgagor has sold the property subject to the mortgage. ; t ‘ 
purchaser desires to pay oft the mortgage, he must go to the mortgagee an apt 
“There is my money, give me the deeds.’’ The mortgagee could have no wich ; 
give to that demand. He can make no title without the deeds; they are his, anc 


paid, it was no less t 
time indeed after the completion of 
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have always been his. When once the facts of this case are clearly stated, gee 
can be no question but that the mortgagee is the person to whom belongs a 
property in these deeds. In my opinion, the lien which is claimed cannot be 


substantiated. plete eet 
Solicitors: F. Venn & Co. for John Quinn & Sons, Liverpool; W. W. Wynne & 

Son for J. P. Harris € Gorst, Liverpool. . 
[Reported by G. Macan, Esq., Barrister-at-Law.] 


CHANDLER v. POCOCK 


[Courr or Appeat (James, Cotton and Lush, L.JJ.), February 15, 1881] 
[Reported 16 Ch.D. 648; 50 L.J.Ch. 380; 44 L.T. 115; 29 W.R. 877] 


Powcr of Appointment—General power—Realty—Sale and conversion into 
consols—Evwercise of power by will—Bequest of residue of personal estate— 
Wills Act, 1837 (7 Will. 4 € 1 Vict., c. 26), ss. 1, 27. 

By a marriage settlement, made in 1832, real estate was settled to the use 
of husband and wife for their lives and after their deaths and in default of 
issue to the use of such persons as the wife should by will appoint. The real 
estate was sold by the trustees and the proceeds invested in consols under a 
power of sale in the settlement and a direction to lay out the proceeds in other 
lands and until so laid out to invest the proceeds in government securities. 
Subsequently the consols were transferred into the name of the wife and she 
made a will giving the residue of her personal estate to two persons absolutely. 
At her death the consols remained in her name. 

Held: the gift of residue was made under s. 27 of the Wills Act, 1837 ; 
on the construction of that section put on it by s. 1 of the Act it was personal 
estate and operated as a valid execution of the general power of appointment 
of realty under the settlement; and, accordingly, the consols passed under the 
gift. 

Notes. Considered: Re Greave’s Settlement Trusts (1883), 23 Ch.D. 813; Re 
Cleveland’s Settled Estate, [1893] 8 Ch. 224. Applied: Re Harman, Lloyd v. 
Tardy, [1894] 3 Ch. 607. Distinguished: Re Jenkins, Tucker v. Jenkins (1901), 46 
Sol. Jo. 18. Referred to: Basset v. St. Levan (1894), 71 L.T. 718; Re Wernher, 
Wernher v. Beit, [1918] 2 Ch. 82; Re Lyne’s Settlement Trusts, Re Gibbs, Lyne 
v. Gibbs, [1918-19] All E.R.Rep. 419. 

As to effect of conversion of land into money, see 14 Hatspury’s Laws (8rd 
Edn.) 578; and for cases see 20 Dicrst (Repl.) 392 et seq. As to realty or per- 
sonalty subject to a general power passing under a general devise, see 30 Hats- 
bury’s Laws (3rd Edn.) 250; and for cases see 37 Dicest 444 et seq. For ss. 1 
and 27 of the Wills Act, 1837, see 26 Hatssury's Srarurers (2nd Edn.) 1827, 1347, 
respectively, 
Case referred to: 


(1) Gillies v. Longlands (1851), 4 De G. & Sm. 372; 20 L.J.Ch. 441; 17 L.T.O:8. 
250;°15 Jur. 570; 64 E.R. 875; 20 Digest (Repl.) 398, 1147. 
Also referred to in argument: 
Tingen v. Sowray (1715), 1 P.Wms. 172; Prec. Ch. 400; 10 Mod. Rep. 38; 


Gilb. Ch. 91; 1 Eq. Cas. Abr. 175; 24 E.R. 343; sub nom. Shorer v. Shorer, 
2 Eq. Cas. Abr. 827, L.C.; 20 Digest (Repl.) 356, 821. 
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Guidot v. Guidot (1745), 8 Atk. 12 - i 
pete ( ) 254; 26 E.R. 948, L.C.; 20 Digest (Repl.) 354, 
Adams vy. Austen (1829), 3 Russ. 461; 38 E.R. 648; 44 Digest 524, 3417. 
Lechmere v. Lady Lechmere (1735), Cas. temp. Talb. 80; 2 Eq. Cas. Abr. 31 
501; 25 E.R. 673; sub nom. Lechmere v. Earl of Carlisle, 3 P.Wms. 211. 
L.C.; 20 Digest (Repl.) 356, 824. . 
Blake v. Blake (1880), 15 Ch.D. 481; 49 L.J.Ch. 393; 42 L.T. 724; 28 W.R. 647; 
44 Digest 409, 2404. . 


Appeal by the plaintiffs from a decision of Sm Grorcre Jusset, M.R., holding 
that a gift by the testator of all the residue of her personal property operated as a 
valid exercise of a general power of appointment by will over land sold under a 
power in her marriage settlement and the proceeds invested in consols and since 
ages into the name of the testatrix and that the consols passed under the 
will. 

By a settlement made in 1832 on the marriage of John Brown with Ann Lee, 
Edward Lee, her father, settled real estate, after the deaths of the husband and 
wife and failure of their issue, to such uses as Ann Lee should by will appoint, 
with remainder to the use of Edward Lee in fee. The settlement contained a 
power for the trustees to sell the real estate, with a direction that the trustees 
should lay out the proceeds of the sale in the purchase of other hereditaments to 
be settled to the like uses, and directed that, until so laid out, the proceeds should 
be invested in government or other securities, the income to be paid to the person 
or persons to whom the rents of the hereditaments to be purchased would be pay- 
able in case such purchase were then actually made. Edward Lee died in 1843, 
having by his will devised all his real estate to his nephew, Edward Lee Baldwin. 
John Brown died in 1853, and there was no issue of the marriage. In 1855 the 
trustees of the settlement sold all the settled real estates, and the moneys arising 
therefrom were invested in the purchase of £24,266 consols, which in 1875 were 
transferred into the name of Ann Brown. About the same time Ann Brown made 
her will, whereby, after appointing the defendants her executors and bequeathing 
legacies to the amount of upwards of £30,000, she gave and bequeathed all the 
residue of her personal estate and effects whatsoever to two persons absolutely. 
Ann Brown died in 1879, and her personal estate, exclusive of the sum of consols, 
was under £6,000. The plaintiff, who derived title under Edward Lee Baldwin, 
claimed to be entitled to the consols on the ground that they passed as real estate 
under the limitation in the settlement in default of appointment by Ann Brown. 
The defendants, by their defence, submitted that the will of Ann Brown operated 
as a valid execution of the power of appointment. Sir Grorce JesseL, M.R., held 
that the will did operate as a valid appointment of the consols. The plaintiff 


appealed. 


Chitty, Q.C., and J. G. Wood for the plaintiff. 
Davey, Q.C., and Rigby for the defendants. 


JAMES, L.J.—In this case I am of opinion that the decision of Sir GrorcE 
JesseL, M.R., ought to be affirmed. The testatrix had a power over the fund in 
question under the will; that is to say, it was treated as being liable to be invested 
in land, and she had power to appoint it. Therefore she had power to dispose of 
a thing by an instrument properly executed. What she did was this: Almost 
immediately before the execution of her will, there being this fund outstanding 
in the hands of trustees, the property being liable to be invested in land, she 
applied to have the fund transferred to her. I cannot attribute any object to her 


estate—which it would be, subject to any equi 


against her ex 
sonal estate. She had made it her personal 
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er personal estate, subject to any equity, to certain 


h ill, she gave the whole of h 
ais soured to certain legacies and other purposes mentioned in her will. : 
i The question then is: Was that gift by her liable to be defeated by a person who 


cole reised the power of appointment over it, because it was 
raul Gear “le mo Fick estate, in the hands of the trustees. It was not liable 
to be recalled and made real estate by any person who had an weber 
to her equity, who claimed under her will. But we must see whether she " as do : 
sufficient to destroy that equity, that is, the equity which could be poe agains 
her as a wrongdoer, treating her as having acted tortiously—whether she vis a 
wrongdoer or not—and then they might say “You have got our estate, an may 
must give it back to us.’’- So the question 1s raised. She gave all her persona 
estate—this was her personal estate—under a power 1n Ss. 27 of Wills Act, 1837, 
which says that a bequest of personal estate of a testatrix shall be deemed to 
include any personal estate which she had power to appoint in any manner .she 
pleased. Beyond all question or doubt, this was personal estate. It was existing 
as personal estate de facto. Whether it is treated as personal estate liable to be 
invested in land or not, the testatrix in this case had power to appoint it generally 
in any manner she thought fit. She does give it. It seems to me to be impoé- 
sible to cut down the words of the will so as to prevent the will having any opera- 
tion over that which she made her personal estate so far as she could, She in- 
tended to give it, and did give it, as part of her personal estate, as far as she had 
power to do so, in any character she had power to deal with it, whether it was 
real or personal estate. It seems to me, therefore, that the decision of Sir George 
JesseL, M.R., is right. 


COTTON, L.J.—I am of the same opinion. First, I think it better to dispose 
of an argument which was pressed upon us by counsel for the plaintiff to some 
extent, that the testatrix was a trustee of this fund. I often object to a name 
being used inappropriately, and an argument being founded upon an inappropriate 
and an improper use of a particular word. She was not a trustee. She took the 
money out in the name of a trustee, having it afterwards transferred into her own 
name in pursuance of an express intention, as far as sbe could, to make it her 
own and not to hold it as a trustee. It is true that there was a trust attaching to 
this money, and that yet she was liable to be called upon to re-transfer it to the 
trustee; and even if that was not done unless she disposed of the property, those 
entitled under the settlement might make claim against her to make good the 
amount out of her estate. She was not trustee of it and was not holding it as 
trustee, but she held it, as far as she could, as her own, subject to the rights in 
equity which those under the settlement might have. Therefore, it is impossible 
to say that this can pass under the devise of trust estate contained in her will. 
It is simply a question, therefore, whether it passes under the previous part of 
her will. 

This is not a contest between two persons taking under her will as to which 
devise or bequest most aptly described the matter in contest, but is a question 
whether there has or has not, having regard to the statute, been an exercise of the 
power under the one and the only one clause of the will which can have that 
operation. When I look at the words of s. 27 of the Wills Act, 1887, alone, I find 
it impossible to say that there has not been an exercise of the power as regards 
this fund, for it is personal estate; that is to say, it is property which, but for the 
will, passes to the executors, not to her executors, but property which would pass 
by law and devolve upon the executors of an administrator. 

Then, though there was a trust which rendered it liable to be laid out again in 
land, and it would, therefore, to some extent in equity be impressed with the 
character of land, it is personal estate within the words of s. 27 and the construction 
put upon it by 8. 1 of the Wills Act, 1887. When one comes to treat it as a ques- 
oe . “vag anes aL on the testatrix's part, we find she had done all 
aC ot e this her personal estate, and to take it out of the settle- 
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ment; and, having regard to the facts of the case and to the expression of opinion 
on her part independently of what there is in the will, I agree with Sir aoe 
JESSEL, M.R., that we can see sufficient here to justify us, if it is a question of 
construction, in construing the words of her will as applying to the fund which she 
dealt with in the manner she did. She has not done it effectually; because, if she 
had effectually withdrawn it from the settlement, and the trusts of it, it woclt have 
become absolutely personal estate, but it is only for the purpose of enabling us to 
construe the words of her will and to see what she meant by personal Wey 

It is not necessary to go through the cases which have been quoted. Two of 
them were cases where there was a contest between different appointors; but I 
must refer to Gillies v. Longlands (1) decided by Knicur Bruce, V.-C., because he, 
in my opinion, expressly decided that case on the ground that there had been 
nothing done by the lady to show her wish or desire, as far as she could, that there 
should be a reinvestment in land. He deals first with the question whether the 
wife could do it so effectually, and answers the question in the negative, and then 
he says (4 De G. & Sm. at p. 379): 


‘But, independently of this consideration, I can find no such act of the widow 
as shows that she intended to change the character of the fund; and we know 
that it is not the actual state of the fund, but the state in which it ought to be, 
that governs the case. Therefore this fund remained as it was immediately 
after the purchase of 1789.”’ 


He assumes that she had no power effectually to put an end to the trust for invest- 
ment in land, but he still considers whether there was anything on her part to 
show an intention to treat it, not as realty, but as personalty. In this case, in my 
opinion, we have what shows her intention, though I agree it is not a power 
absolutely to do it. Therefore the decision of Kniaut Bruce, V.-C., in Gillies v. 
Longlands (1) cannot in my opinion, be considered as in any way an expression 
of opinion opposed to our judgment in this case, the facts and the circumstances 
of this case being different on a very material point. 


LUSH, L.J.—I am of the same opinion. 


JAMES, L.J.—Corron, L.J., has drawn attention to the fallacy of using the 
word ‘‘trustee.’’ There is another fallacy. The will pointed it out as if this had 
been real estate. It is only that the heir-at-law would be entitled to it as if it 
were real estate, but it is quite a fallacy to say that it is real estate, because the 
gentleman who succeeds to it will take it as personal estate. It is not real estate. 
It is only quasi real estate. It is to be dealt with by the person who claims as if 
it had been real estate, and that is what s. 27 of the Wills Act, 1837, says. 

| Appeal dismissed. 


Solicitors: Rogerson & Ford; J. Crowdy & Son. 
(Reported by Frank Evans, Esq., Barrister-at-Law. ] 
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FOWLER v. BARSTOW 


[Courr or Appeat (Sir George Jessel, M.R., Baggallay and Lush, L.JJ.), 
November 30, December 1, 1881] 
[Reported 20 Ch.D. 240; 51 L.J.Ch. 108; 45 L.T. 603; 
380 W.R. 112] 


Practice—Service out of jurisdiction—Defendant’s application to discharge order 
—Affidavits contesting that cause of action within jurisdiction—Admissibility. 
In an action against the defendant, who resided in Scotland, to recover 
money paid by the plaintiff as a result of misrepresentations which, it was 
alleged, had been made by the defendant and others concerning a colliery in 
Wales, the plaintiff obtained leave to serve the defendant in Scotland on an 
application supported by an affidavit stating that the cause of action arose within 
the jurisdiction. Upon service of the writ the defendant entered a conditional 
appearance, and made an application to discharge the order for service sup- 
ported by an affidavit contradicting the plaintiff’s affidavit, whereupon the- 
plaintiff filed an affidavit in reply. On appeal by the defendant against refusal 
of the application to discharge the order for service and disallowance of the 
affidavits as inadmissible, 

Held: on a motion to discharge an order for service out of the jurisdiction 
affidavits to contest the question whether the cause of action arose within the 
jurisdiction were admissible. 


Notes. For R.S.C., 1875, Ord. 11, r. 8, see now R.S.C., Ord. 11, r. 4, as redrafted 
in the Rules of the Supreme Court (Revision), 1962. 

Referred to: Waterhouse v. Reid, [1938] 1 All E.R. 235; Malik v. Narodni Banka 
Ceskoslovenska, [1946] 2 All E.R. 663; Korner v. Witkowitzer Bergbau und Hisen- 
huetten Gewerkschaft, [1950] 1 All E.R. 558. 

As to the effect of Supreme Court of Judicature Acts, see 9 Hatssoury’s Laws 
(3rd Edn.) 402; and for cases see 16 Dicestr (Repl.) 197. 


Case referred to: 
(1) Foley v. Maillardet (1864), 1 De GJ. & S. 389; 3 New Rep. 861, 446; 33 
L.J.Ch. 335; 9 L.T. 700; 10 Jur.N.S. 161; 12 W.R. 365. 
Also referred to in argument : 
Great Australian Gold Mining Co. v. Martin (1877), 5 Ch.D. 1; 46 L.J.Ch. 289; 
35 L.T. 874; 25 W.R. 246, C.A.; 8 Digest (Repl.) 858, 82. 
Diamond v. Sutton (1866), L.R. 1 Exch. 130; 35 L.J.Ex. 129; 13 L.T. 800; 12 
Jur.N.S, 319; 14 W.R. 374; Digest (Practice) 371, 815. 


Appeal by the defendant from a decision of Curry, J., refusing the defendant's 
application to discharge an order giving the plaintiff leave to serve the writ in the 
action on the defendant in Edinburgh and disallowing the defendant's affidavit 
and the plaintiff's affidavit to be read. 

The action was brought against the defendant Charles Murray Barstow, who 
resided in Edinburgh, to recover £3,000, which was paid in 1875 by the plaintiff, 
m consequence, as of alleged false representations, which were made to him by 


the defendant and some others with regard to the Rhydygalad Colliery, near Mold 
in the county of Flint. cw 


On Oct. 6, 1881, the plaintiff obtained an ord 
the action on the defendant at Edinburgh. 


fifth share in the colliery, and that he was ind 
certain representations of those persons; that t 


resulted in his paying the sum took place in the city of London; that he had since 


A 


D 


G 


H 


4 CA) FOWLER v. BARSTOW (Str Georce JesseEt, M.R.) 301 





discovered that the representations so made to him were wholly untrue, that h 
had recently commenced an action for damages in respect of the So neeasiaalin : 
complained of against two of the parties who lived in London, that he was me 
desirous of bringing a similar action against the defendant meg resided in Edin. 
burgh, and that it was very desirable to have the proposed action against the defen- 
dant tried in this court, especially having regard to the probability ot its being tried 
together with the action against the parties living in London. i 

The writ having been served on the defendant he entered a conditional appearance 
and then applied to Currry, J., to discharge the order for service, and to set aside 
the service. In support of his application he filed an affidavit in which he swore 
that he never received any of the plaintiff's money and never had any negotiations 
with the plaintiff whatsoever; that he was not in London at the end of 1875 and 
never saw the plaintiff until February, 1876, when he saw him at Mold in ties. 
On Nov. 7, 1881, the plaintiff filed another affidavit in reply. Currry, J., did not 
allow the defendant's affidavit or the plaintiff's affidavit to be used, and he refused 
the application. The defendant appealed. 


Crossley, Q.C., and Birrell, for the defendant. 
Grosvenor Woods for the plaintiff. 


SIR GEORGE JESSEL, M.R.—This case has now been much more fully dis- 
cussed than it was possible for it to be discussed upon a motion day before 
Curry, J., and I am not sure that this court, in reversing the decision, will be 
really deciding adversely to what Curry, J., would have done if the question had 
been fully considered by him. 

In the first place, it is very important to ascertain what the present practice is 
under the Judicature Acts and rules, with respect to service out of the jurisdiction. 
By the preface to the rules, where there is no rule upon any point, the former 
practice is to prevail. It sometimes happened that the practice in equity differed 
from that at common law, and the Appeal Court decided generally that that which 
was the better practice should prevail, but of course it is only the Appeal Court 
that can say which is the better practice upon any particular point [but see now 
s. 86 of the Supreme Court of Judicature (Consolidation) Act, 1925, which provides 
for the concurrent administration of law and equity: 18 Hatssury’s STATUTES 
(2nd Edn.) 474]. But where the old practice was the same in chancery and at 
common law, it still remained in force if no other provision was made by the rules. 

Under the Common Law Procedure Act, 1852, which was rather stricter in its 
terms as to service out of the jurisdiction than the Supreme Court of Judicature 
Act, 1873, it was the practice to allow a defendant who had been served out of 
the jurisdiction to file an affidavit to show that the plaintiff had no cause of action 
arising within the jurisdiction. And if, upon reading the affidavit, there was any 
doubt upon the matter, the court put the plaintiff upon an undertaking to have 
his action dismissed with costs, if it should turn out that there really was no 
cause of action within the jurisdiction. In equity the practice was equally well 
settled; the rules, however, were rather more lax than they are under the Act of 
1873. The bill was ordered to be served, and the defendant put in his conditional 
appearance and was then allowed to file affidavits denying that there was any 
cause of action within the jurisdiction. The very point was decided by Lorp 
., in Foley v. Maillardet (1) and that settled the practice. That 
being so, it is clear that the practice as to the admissibility of affidavits to contest 
the question whether the cause of action arose within the jurisdiction was the same 
in the common law courts and in chancery, and that is still the practice. There- 
fore affidavits are admissible for this purpose. I do not say to try the merits of 
the case, but only to try the forum. am 

No doubt, then, these affidavits ought to have been admitted. This is an 
action for deceit, and the allegation is that certain false representations were 
made by the defendant within the jurisdiction. It comes within the third branch 
of B.S.C., 1875, Ord. 11, r. 1. But it was suggested that such an affidavit as 1s 


Wesreury, L.C 
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required by r. 1a, which is limited to cases where the defendant is si in 
Scotland or Ireland, might be required in such an action as this. But r. la is 
carefully confined to that portion of r. 1 which relates to actions of contract. 
Lusu, L.J., and I were members of the committee which framed the rule, and we 
know therefore that that was the intention. It is also clearly expressed. bebe: 

Another ground taken by the defendant is, that r. 8 requires the plaintiff's 
affidavit to show whether the defendant is a British subject or not, and that that 
is not stated here. But the rule does not say that the order shall be discharged 
for an omission of what is not required. If what is omitted is wholly immaterial, 
there is no obligation on the court to discharge the rule. The object is this : If 
you serve a British subject with a writ you may serve him anywhere ; but if the 
person to be served is out of the jurisdiction, and is not a British subject, he is 
only to be served with notice and not with the writ itself. Therefore the court 
must know whether it is to order the writ or only the notice to be served. But if 
the defendant is residing in Scotland, it is immaterial to state his nationality, 
for any one who is residing within the Queen’s dominions may be served with the 
Queen's writ. If he is a foreigner, he owes the Queen a temporary allegiance while 
he is within her dominions. Though the rule is not so well expressed as it might 
have been, that is the object of it, and no court would discharge an order for 
service of a writ out of the jurisdiction in Scotland or Ireland because the affidavit 
did not state that the defendant ‘was a British subject. [Hrs Lorpsuip then 
referred to the affidavits, upon which he came to the conclusion that it was proved 
that the plaintiff had not a cause of action arising, within the jurisdiction.] The 
appeal must, therefore, be allowed, and the order for service discharged with costs 
in both courts. 


BAGGALLAY, L.J.—I desire to state concisely my reasons for agreeing that 
this order should be discharged. This is an action for damages for misrepresenta- 
tion. There is, of course, nothing upon the face of the writ to show the ground 
for service out of the jurisdiction; and, in order to obtain permission to do so, 
the plaintiff had to support his application by an affidavit, showing the grounds 
upon which the application was made, under R.S.C., 1875, Ord. 11, r. 8. That 
does not mean that the merits of the case are to be fully gone into, but that it 
must be shown that the misrepresentation took place within the jurisdiction. 

As at present advised, I think that the plaintiff's original affidavit was sufficient 
to obtain leave, reading it in the ordinary sense in which it is usual to read 
affidavits. I see now that there was a way of reading it which makes it insufficient. 
Then the defendant puts in an affidavit which, if true, shows that the plaintiff 
really had no grounds. I quite agree that an affidavit may be made by the 
defendant to show that the court had no jurisdiction to make the order; but the 
affidavit ought not to go beyond that. For that purpose, no doubt, it may be 


necessary, to some extent, to go into the merits. I think, therefore, that these 


affidavits ought to have been read; and, reading them all together, it is clear 


that the defendant's case is established. 
LUSH, L.J.—I am very gl 


J ad to find that the practice is established in the 
Chancery Division as it has b 


: een in the common law division, where it has been 
the practice since the Supreme Court of Judicature Act, 1873, and indeed ever 
since the Common Law Procedure Act, 1852, to admit the defendant's affidavits 
The difference between the practice under the Common Law Procedure Act and 
that under the Judicature Act is that under the Common Law Procedure Act 1852 
8. 18, the plaintiff issued his writ at his peril. He had to give notice of the Rae 
in a foreign country, for it would be an affront to Serve a writ upon a foreigner 
in his Own country; but a British subject might be served anywhere. Then the 
question always arose whether the cause of action arose within the jurisdiction 
and it was open to the defendant to go into evidence upon that point. The Fiaiew 
ture Act, however, requires leave to be obtained before the writ is issued, which 
I think, is an improvement. What the court has to ascertain, before giving lea vat 
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A “ whether the cause of action arose within the jurisdiction or not. But in the 

rst instance the order is necessarily made ex parte, leaving it to the defendant 

to apply afterwards . to discharge it. Then, as the court has to ascertain the 

: fact, it is necessary to go into evidence. Then, what is the state of things 

ere? The plaintiff's affidavit made a good prima facie case. It is, in ee 

opinion, sufficiently specific. But the defendant comes and says the affidavit is 

B wae seria and the plaintiff, in his affidavit in reply, does not deny a single 
material statement of the defendant. I have no doubt, therefore, that th a 

ought to be allowed. . a ee 

Appeal allowed. 


Solicitors: Snell € Greenip; Keeping & Co. 
C [Reported by E. 8. Rocue, Esq., Barrister-at-Law. 





PLATING CO. v. FARQUHARSON 


[Court oF APPEAL (Sir George Jessel, M.R., James and Cotton, L.JJ.), March 
23, 1881] 


E [Reported 17 Ch.D. 49; 50 L.J.Ch. 406; 44 L.T. 389; 45 J.P. 568; 
29 W.R. 510] 


Contempt of Court—Advertisements inviting subscriptions towards costs of action 
—Reward offered for documentary evidence—Common interest in subject of 
litigation. 

Contempt of Court—Attachment—Object of motion merely apology and costs— 

F Undesirability. 

An injunction had been granted to restrain the infringement of a patent and 
an appeal was pending. After notice of the appeal had been given, a newspaper 
published advertisements referring to the action and the appeal and inviting 
subscriptions from members of the trade towards the cost of the appeal and 
a reward of £100 for producing documentary evidence. On a motion to com- 

G mit the publisher and printer of the newspaper for contempt of court, 

Held: to justify an order for committal it must be shown that the advertise- 
ments on their face conveyed to the mind of a person of ordinary intelligence 
that they would tend to interfere with the administration of justice; where 
there was a common interest in a subject-matter under litigation those con- 
cerned might combine together to defend it and advertise for subscriptions to 
prosecute the litigation ; accordingly, the advertisements having been inserted 
merely in the ordinary course of business, there was no ground to impeach their 
propriety. 

Per Corron, L.J.: Motions to commit where there is no real intention to ask 
for an order for committal, but only to obtain an apology and costs, are to be 


discouraged. 

J Notes. Considered: Hunt v. Clarke (1889), 58 L.J.Q.B. 490. Followed: Metro- 
politan Music Hall Co. v. Lake (1889), 58 L.J.Ch. 513; Re New Gold Coast 
Exploration Co., [1901] 1 Ch. 860. Applied: Martell v. Consett Iron Co., [1955] 
1 All E.R. 481. Considered: Morgan v. Carmarthen Corpn., [1957] 2 All E.R. 
282. Referred to: Butler v. Butler (1888), 67 L.J.P. 42; Bromilow v. Phillips 
(1891), 40 W.R. 220; Re Martindale, (1891-4] All E.R.Rep. 1248; R. v. Payne 
(1896), 65 L.J.Q.B. 426; Lee v. Aylesbury U.D.C. (1902), 19 T.L.R. 106; British 
Sagh and Parcel Conveyors v. Lamson Store Service Co., [1908-10] All E.R.Rep. 


146; Scott v. Scott, [1912] P. 241. 
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As to contempt of court by interference with fair trial, see 8 Harspory’s a 
(3rd Edn.) 10 et seq.; and as to liability of printers and publishers in ae ) 
advertisements involving contempt of court, see 830 Hatspury’s Laws (8rd Edn.) 


556. For cases see 16 Dicest (Repl.) 34 et seq. 


f datos ; 
a one Sacheverel (1720), 1 P.Wms. 675; 24 E.R. 565, L.C.; 16 Digest (Repl.) 


34, 282. ver 
Motion by the plaintiffs to commit the printers and publishers of the Ragas. 
ham Daily Post’’ for contempt of court, on the ground that they had, since NG ice 
of appeal was given, published in that newspaper certain advertisements aving 
reference to the action and the appeal, which would tend to prejudice the plaintiffs 
in t secution of the action and the appeal. 
ee was brought to restrain an alleged infringement by the defendants of 
the plaintiffs’ patent, known as Adam’s patent for nickel plating by electricity, or 
electroplating articles made of copper or other baser metal. The defendants dis- 
puted the validity of the patent. On Feb. 17, 1881, Bacon, V.-C., decided all the 
issues in favour of the plaintiffs, and granted the injunction asked for. On Feb. 
26, 1881, the defendants gave notice of appeal, and the appeal was still pending. 
The advertisements were published on several days in March, 1881. One of them 
was headed ‘‘Important Notice to Nickel Platers and Manufacturers,’’ and with the 
title of the action. It proceeded: 


‘Judgment having been given against the defendants for an alleged infringe- 
ment of Adams's patent for nickel plating, it is proposed to carry the case into 
the Court of Appeal, provided the trade will come forward and subscribe the 
necessary funds for doing so. The defendants have been put to very great 
expense in defending this action, which has lasted several days, and if the 
verdict is not reversed it will deter any firm from practising the art of nickel 
plating by any process whatever, except the plaintiffs and their licensees.”’ 


The advertisement went on to state that the matter was of urgent and vital 
importance to all nickel platers, and earnestly solicited subscriptions, which 
would be received by the defendant's solicitor, whose name was given. The other 
advertisement complained of appeared among the ‘‘miscellaneous advertisements,”’ 
and was as follows: 


“Nickel Plating.—£100 reward to anyone who can produce documentary 
evidence that nickel plating was done previous to 1869.—Address P., ‘Daily 
Post’.”’ 


In the same papers in which these advertisements appeared, and in the same 
column with the first of them, appeared an advertisement of the plaintiffs, headed 
‘Caution to Electro-Nickel Platers and Dealers in Electro-Nickel Plated articles.’’ 
It proceeded to state that the Chancery Division of the High Court had, in the 
judgment in the action, “fully established’’ the exclusive right of the plaintiffs 
under their patent, and it gave notice that the plaintiffs would take legal proceedings 
against infringers of their patent rights, but that they would be prepared to enter- 
tain applications for licences from persons desirous of using the invention. . 


Aston, Q.C., and Seward Brice for the plaintiffs. 


Davey, Q.C., and Phipson Beale for the printers and publishers of the ‘‘Birmine- 
ham Daily Post.”’ 3 


The printer received the advertisements in the ordinary course of his business, with 
no more intention of interfering with the course of justice than the boy who carried 
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have known that they would tend to interfere with the administration of justice 
Not only is nothing of the kind shown, but as far as I can see, there is no ground 
whatever for impeaching the propriety of the advertisements. 

The first advertisement complained of follows an advertisement by the plaintiffs 
in the action, to the effect that the defendants had infringed their patent, which is 
called ‘‘Adam’s Patent for Nickel-Plating,’’ and that there has been a recent judg- 
ment which fully established their exclusive right. Whether that is quite accurate 
or not it is not now necessary to consider, because the motion is not against the 
plaintiffs for inserting that advertisement, but by the plaintiffs against somebody 
else; and I only remark upon it for the purpose of saying that the plaintiffs do not 
appear to have been very careful themselves as to stating exactly what the true 
state of matters was, because this advertisement was inserted after notice of appeal 
had been given, and therefore perhaps it is not quite accurate to say that “it is 
fully established’’ by the judgment in the Chancery Division. 

The defendants advertised to this effect: 


“Judgment having been given against the defendants for an alleged infringe- 
ment, it is proposed to carry the case to the Court of Appeal, provided the trade 
will come forward and subscribe the necessary funds for so doing.”’ 


They go on to say that they have been put to very great expense, and that if the 
verdict is not reversed it will deter any firm from practising the art of nickel-plating 
by any process whatever, except the plaintiffs and their licensees. The first part 
of that advertisement is a statement of fact; the second is matter of opinion, 
namely, whether it will deter or not. The advertisement goes on to say this: 


“The matter being of vital importance to all nickel-platers, your subscription 
is solicited, and the defendants venture to hope that this appeal will meet with 
a hearty response from all interested.”’ 


Then they say: 


“Several influential firms have come forward already and volunteered to pay 
their share of the expenses, and the defendants hope that their example will be 


followed by all in the trade.”’ 


I am utterly at a loss to know what there is improper in that advertisement. All 
the trade is interested in freeing the trade from a monopoly of any kind, whether 
by a patent or otherwise; and we know it is customary for all the traders who are 
interested in opposing a patent to combine to do so, on the same principle that 
people claiming a right of common were allowed to combine to assist the defendant 
who was attempted to be interfered with by the lord on the ground that the right of 
common did not exist, the doctrine being that when there was a common interest 
the persons entitled to it might combine to defend it. It is, within my certain 
knowledge, and has been for many years the common practice in patent cases, 
that if a patentee attacks one manufacturer the other manufacturers combine to- 
gether to defend the case, so that the whole expense shall not be thrown on the one 
that is attacked ; otherwise they might be attacked in detail, and, although it might 


be a bad patent, they might all lose their cases. I may mention, as an instance 


which has come before me in my court, the well-known combination of millers to 


defeat Bovill’s patent. That being so, I can see nothing wrong 1n this advertise- 
ment, and certainly nothing to inform the printer that it was an interference with 
the course of justice; and there does not seem to me to be any ground whatever for 
complaining of it. 
The other advertisement is this. 
“Nickel-plating. £100 reward to anyone who can produce documentary 
evidence that nickel-plating was done previous to 1869. 
It is said that that would induce people to forge documents. But, in the first 


100 is not such a very large sum as that it would necessarily have that 
in the next place, documentary evidence is not very easily forged, 


place, £ 
tendency; and, 
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nd I do not think it very likely that people would come forward for £100 reward 
2 forged document. I think the whole 
who were professed forgers and tender a forge gen. 
notion is a wild one, and not grounded on any reasonable conclusion as to the effe 
of such an advertisement, which, I think, is a very harmless one. It is a very 
common form of advertisement. It is a constant practice to advertise offering 
a reward for the discovery of a lost deed or a lost will, or for a certificate of marriage 
or of baptism to prove heirship or kinship. That is done as a matter of evap 
Generally, no doubt, the amount of the offer is not quite so large as £100, but 
sometimes it is; and I never heard it suggested that those advertisements were 
illegal, or were not a proper mode of obtaining evidence. It seems to me that the 
whole notion of making motions of this kind against innocent people like the 
editors or printers of newspapers ought to be discouraged as far as possible. They 
lead to great waste of time, and to a considerable amount of law costs incurred by 
some one or other; and, as I said before, unless the court is satisfied that it is a 
contempt which does interfere with the administration of justice, of course the 
court ought not to interfere. 

I must make one remark before I conclude, on a case that has been cited, of 
Pool v. Sacheverel (1). I do not profess to understand it as it is reported. In that 
case there seems to have been an advertisement issued for evidence to disprove a 
marriage by showing that a marriage certificate, which was alleged to refer to two 
people of different names which were the names mentioned in the certificate, did 
not really apply to persons who bore those names. That was treated by Lorp 
Parker, L.C., as being a direct inducement to subornation of perjury. But there 
the motion to commit was made against a party to the cause, and not against the 
editor or printer of a newspaper. On the facts stated in the report of that case I 
should not myself have come to the same conclusion. Of course if there were 
an attempt to suborn witnesses it would be a contempt of court, and an undue 
interference with the course of justice. With great respect, however, to that 
learned Lord Chancellor, I should not have come to the same conclusion on the 
same facts. But it does not appear to me that an advertisement for evidence 
to prove something not in the knowledge of the advertiser, but which he believes 
to be true, can be treated as subornation of perjury, because that means something 
done to induce people to come forward to prove that which the person asking him 
to prove it believes to be false; and on that distinction, it appears to me, the case 
ought to turn. However, it is not necessary now to say more than that that case 
does not apply to the case before us; but I do reserve to myself the fullest power 
of saying that if ever such a point should come before me sitting in the Court of 


Appeal, I should feel myself at liberty to disregard the conclusions which were 
come to by the Lord Chancellor in that case. 


JAMES, L.J.—I am of the same opinion. If the motion had been made against 
the defendant himself, I think it must have failed. Made against the publishers 
of the newspaper, who only inserted this advertisement in the ordinary course of 
their business, it seems to me to be simply extravagant, and a thing to be strongly 
discouraged. In regard to the case which hag been referred to, it appedee to me 


inconsistent with the practice of the government of this country to offer rewards 
for the conviction of offenders. ‘ 


CORTON, Gidet “have arrived at the same result, and I need not repeat the 
reasons for our decision. which have been given by the Master of the Rolls; but I 
should like to add one word, namely, that I entirely disapprove of miatiann to 
commit where there is no rea] intention of asking the court to commit the part 
against whom the motion is made. Where counsel, in opening the case sa “] 
do not ask for committal; all that I ask for is an apology and payment OF eae tiete 


when a motion is made in it i 
n it is a mere waste of the ti 
of the court. My own view will be in future to ce 


I mention 
uture be troubled with motions 


G 


H 








C 


Ez 


H 


C.A.] PLATING CO. v. FARQUHARSON (Corton, L.J.) 307 


= there is really no case for committing the person against whom the motion is 
made. 


SIR GEORGE JESSEL, M.R.—I think I ought to express my entire concur- 
rence in what Cotron, L.J. has said about motions to commit. 


JAMES, L.J.—I certainly would not only not give them their costs, but I should 
feel inclined to make them pay costs in such cases. I think these motions are a 
eontempt of court in themselves, because they tend to waste the public time in the 
most reckless manner. 

Motion refused. 
Solicitors: W. Foster; S. Whitehead. 


[Reported by E. 8S. Rocug, Esq., Barrister-at-Law. | 





ABOULOFF v. OPPENHEIMER & CO. 


(Court or Appeau (Lord Coleridge, C.J., Baggallay and Brett, L.JJ.), November 
3, 1882] 


[Reported 10 Q.B.D. 295; 52 L.J.Q.B. 1; 47 L.T. 825; 
81 W.R. 57] 


Conflict of Laws—Foreign judgment—Enforcement—Defence to action—Foreign 
judgment obtained by fraud. | 
It is an answer to an action brought in an English court to enforce an obliga- 
tion created by a foreign judgment that the judgment in the foreign court 
was obtained by the fraud of the person seeking to enforce it. 


Notes. Considered: Vadala v. Lawes (1890), 25 Q.B.D. 810. Applied: Eller- 
man Lines v. Read (1927), 44 T.L.R. 7; Syal v. Heyward, [1948] 2 All E.R. 576. 
Referred to: Re Henderson, Nouvion v. Freeman (1887), 85 Ch.D. 704; Manger, 
etc. v. Cash (1889), 5 T.L.R. 271; Jacobson v. Frachon (1927), 44 T.L.R. 103. 

As to the requirement that a foreign judgment should not have been obtained 
by fraud, see 7 Hanspury’s Laws (8rd Edn.) 147 et seq.; and for cases see 11 


Dicest (Repl.) 515 et seq. 


Cases referred to: 
(1) Duchess of Kingston's Case (1776), 1 Fast, P.C. 468; 1 Leach, 146; 20 State 


Tr. 855; 2 Smith, L.C. 12th Edn. 754; 21 Digest (Repl.) 225, 225. 

(2) Williams v. Jones (1845), 18 M. & W. 628; 2 Dow. & L. 680; 1 New Pract. 
Cas. 227; 14 L.J.Ex. 145; 4 L.T.O.8. 318; 153 E.R. 262; 11 Digest (Repl.) 
527, 1401. 

(3) Godard v. Gray (1870), L.R. 6 Q.B. 139; 40 L.J.Q.B. 62; 24 L.T, 807449 
W.R. 348; 11 Digest (Repl.) 522, 1360. . 

(4) Schibsby v. Westenholz (1870), L.R. 6 Q.B. 155; 40 L.J.Q.B. 78; 24 L.T. 

~” 93: 19 W.R. 587; 11 Digest (Repl.) 505, 1220. 

(5) Bank of Australasia v. Nias (1851), 16 Q.B. 717; 20 L.J.Q.B. 284; 16 L.T.O.S, 
483; 15 Jur. 967; 117 E.R. 1055; 11 Digest (Repl.) 508, 1212. 

(6) Ochsenbein v. Papelier (1873), 8 Ch. App. 695; 42 L.J.Ch. 861; 28 L.T. 459; 
87 J.P. 724; 21 W.R. 516, L.C. & L.J.; 11 Digest (Repl.) 516, 1307. . 

(7) Flower v. Lloyd (1879), 10 Ch.D. 827; 89 L.T. 618; 27 W.R. 496, C.A.; 86 


Digest (Repl.) 994, 3399. 
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Also referred to in argument : a 
Wallingford v. Mutual Society (1880), 5 App. Cas. 685; 50 L.J.Q.B. 49; 43 L.T 
258; 29 W.R. 81, H.L.; 7 Digest (Repl.) 226, 632. ah ee 
Cammell v. Sewell (1860), 5 H. & N. 728; 29 L.J.Ex. 350; SF Vike aos Na ve 
918: 8 W.R. 639; 157 E.R. 1871, Ex. Ch.; 11 Digest (Repl.) 524, 1372. 
7 29; igest (Repl.) 511, 1269. 
Crawley v. Isaacs (1867), 16 L.T. 529; 11 Diges 
Pe ovasat (1837), 5 Cl. & Fin. 1; 7 E.R. 803, H.L.; 11 Digest (Repl.) 
536, 1464. 
Robertson v. Struth (1844), 5 Q.B. 941; 1 Dav. & Mer. 772; 3 L.T.O.S. 75; 8 


Jur. 404; 114 E.R. 1503; 11 Digest (Repl.) 502, 1204. 


Appeal from an order of the Divisional Court (MarHew and Cave, JJ.), on a 
demurrer in an action brought by the plaintiff to enforce an obligation created in 
his favour against the defendants by a judgment of the District Court of Tiflis, 

ia. 

pare 1 of the statement of claim in the action alleged that on Mar. 9, 1877, 
in a suit between the plaintiff and the defendants in the action in the District 
Court of Tiflis, in Russia, it was ordered by the judgment of the court that the 
defendants should return to the plaintiff certain goods of the plaintiff, or in default 
that the plaintiff should recover their value amounting to a sum specified, and a 
fixed sum for costs, which sums the defendants were ordered to pay to the 
plaintiff, and that the judgment was still in force and unsatisfied. Paragraph 2 
alleged that the defendants appealed against the judgment to the High Court of 
Tiflis, and the High Court affirmed the judgment of the District Court. In para. 14 
of the defence the defendants pleaded that, if the judgments, or either of them, 
were obtained as alleged, each of them was obtained by the gross fraud of the 
plaintiff and of her husband, Gregor Melceovitch Abouloff, acting in collusion with 
her in fraudulently concealing from the District Court and the High Court that 
the whole of the goods were, as the fact was and as the plaintiff and her husband 
well knew, at the time the suit was commenced and during the whole time it was 
depending, and at the time of the alleged judgment, in the actual possession of 
the plaintiff and concealed by the plaintiff and her husband, except as to so much 
of the goods as the plaintiff and her said husband had from time to time secretly 
and fraudulently disposed of. The plaintiff demurred to para. 14 of the defence on 
the ground that the facts therein alleged could and ought to have been pleaded to 
the suit in the said District Court of Tiflis and High Court of Tiflis, and on other 
grounds. The Divisional Court held that the paragraph demurred to disclosed a 
good defence to the action, and gave judgment for the defendants. The plaintiff 
appealed. 


Woolf and Abrahams for the plaintiff. 
Benjamin, Q.C., and Cohen, Q.C. (Horne Payne with them), for the defendants. 


LORD COLERIDGE, C.J.—In this case we have to decide on a demurrer to 
para. 14 of the defence, which is pleaded in these circumstances: The plaintiff 
alleges that she sued the defendants in the District Court of Tiflis, and obtained 
judgment for the return of certain goods or their value, and that this judgment 
was affirmed on appeal by the High Court of Tiflis, and is still in force and un- 
satisfied ; an action is brought on this judgment in the High Court of Justice in 
this country, and to this action the defendants plead that, if it is true the action 
was brought and judgment recovered in the court of Tiflis, such judgment was 
obtained by the fraud of the plaintiff in deceiving the court at Tiflis by false and 
fraudulent representations. It is said that this action is an attempt to enforce 
in the High Court in this country a judgment which was obtained in the Russian 
court by the fraud of the same person who now seeks to obtain the benefit of 
such judgment. 

In support of the demurrer it is argued that the defence pleaded is bad because 
the allegation of fraud must have been before the court at Tiflis, and the court 


r 


G 
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A epee 5 i the aon alleged was not established by 
ae ; was wit in the jurisdiction of the courts at 
examine, and they did examine as to it, or might have examined, and 
whether they came to the right conclusion or not cannot be tried here. That con- 
tention amounts to this, that it is to be taken on the pleadings that the courts in 

4 oe ccna ee by the false statement of the plaintiff, and the defendants are 

) y to say so here by way of defence to the present action. This cer- 
tainly appears to be a monstrous result. 
Many authorities have been cited in the course of the argument, and they are 
in some respects conflicting, but I am unable to perceive in any of the cases, from 
the Duchess of Kingston’s Case (1) down to the present time, anything which can 
have the effect of compelling us to decide that, where a judgment has been obtained 

C in a foreign court by fraud, this fact cannot be set up in an English court as a 
defence to an action on the foreign judgment brought by the person by whose own 
fraud that judgment was procured. As a matter of justice it is obvious that such 
a defence ought to be available, and if it were not so we should be compelled to 
fly in the face of the rule that no man can take advantage of his own wrong, and 
lay down as law that he could. 

D It is not necessary to inquire at present as to what is the accurate mode of 
stating the way of enforcing foreign judgments in the courts of this country. The 
law as to this question has been elaborately discussed by Parke, B., in Williams v. 
Jones (2) and by Bracxksurn, J., in Godard v. Gray (3) and Schibsby v. Westenholz 
(4); but for the purpose of the present case I think it is enough to say that the 
courts in this country will enforce obligations created by foreign judgments, and it 

F— is an answer to an action brought to enforce such an obligation to say that the 
judgment in the foreign court has been obtained by the fraud of the person who is 
seeking to enforce it here. 

In the Duchess of Kingston's Case (1) the law is thus stated by Dr Grey, C.J., in 
answer to the questions put by the House of Lords 


“But if it was a direct and decisive sentence upon the point, and, as it stands, 

F to be admitted as conclusive evidence upon the court, and not to be impeached 
from within; yet, like all other acis of the highest judicial authority, it is 
impeachable from without; although it is not permitted to show that the court 
was mistaken, it may be shown that they were misled. Fraud is an extrinsic 
collateral act, which vitiates the most solemn proceedings of courts of justice. 
Lorp Coxe says it avoids all judicial acts, ecclesiastical or temporal.” 


G I do not know that the difference which exists has ever been more tersely or neatly 
stated than in this passage. The question is, whether the court which gave the 
foreign judgment has been misled intentionally by fraud which was intended to 
procure the judgment, and which has had influence in procuring the judgment. 
If it is so, since the Duchess of Kingston’s Case (1) it can be pleaded. The principle 
has been stated over and over again; it has been stated by Lorp CAMPBELL, Gi .,.10 

H Bank of Australasia v. Nias (5) and by Lorp SELBorne, L.C., in Ochsenbein v. 
Papelier (6), who cites the authorities and treats +t as clear, and says (8 Ch. App. at 


p- 698) : 


“J ghould be sorry to think 
might give the least colour to any doubt as to the power 0 
I take cognisance of fraud in obtaining foreign judgments. 


and again (ibid. at p. 700) : 
“The words used by BLACKBURN, J., in Godard v. Gray (3) w 
to throw any doubt upon so clear a matter.”’ 


These authorities show that it is a clear proposition of law that an obligation 
arising on a foreign judgment may be answered on the ground that the foreign 
court has been misled by the fraud of the person seeking to enforce the obligation 


arising from the judgment. 


that anything should fall from this court which 
f a court of law to 


ere not intended 
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There was an ingenious attempt made to distinguish the present case by eter: 
the proposition which I have stated, and attempting to bring the res Hie 
another proposition which is equally clear; namely, that the courts in rae ei 
will not examine a foreign judgment, and the Russian court must have eci : - 
question raised by this defence and come to the conclusion that there was no re : 
I think the answer to this contention was given by counsel for the defen ants, 
that the question whether the court was misled cannot have been submitted to 
the court, or have been at issue on the trial, and therefore can never have been 
decided, and consequently that the English courts are not discussing any question 
which has been submitted to the foreign courts. ’ 

Then it is suggested there is a limitation to the doctrine as to setting up the 
defence of fraud, which is that, if it were possible the same question could have 
been submitted to the court which gave the judgment, it cannot afterwards be 
raised. I do not think that the breadth of the general proposition is subject to 
such a limitation as this. I think that fraud is capable of being pleaded in answer 
to an action on the judgment, although all the facts might have been proved in 
the foreign court, but by fraud and perjury misleading the foreign court a judgment 
is obtained, where it is a fraud practised in order to obtain the judgment, and 
by which the judgment has been obtained. 

I think, therefore, on all grounds—on the ground that no man can take advantage 
of his own wrong, and on the ground that it is a principle of law that no action 
lies on a judgment which has been obtained by the fraud of the person seeking to 
take advantage of the judgment—that this is a good defence, and the demurrer 
ought to be overruled. 


BAGGALLAY, L.J.—I agree that this appeal ought to be dismissed. The 
statement of claim alleges that an action was brought by the present plaintiff in 
the District Court of Tiflis, and that judgment was given in her favour for delivery 
of the goods claimed or payment of their value, which judgment was afterwards 
affirmed on appeal by the High Court at Tiflis. If that judgment were properly 
obtained the plaintiff would be entitled to recover in an action on the judgment in 
this country, but in para. 14 of the defence it is alleged that the goods were in the 
possession of the plaintiff while the suit was pending, and when the judgment was 
given, and that the plaintiff fraudulently concealed this fact from the court, and 
represented that the goods were not in her possession, and that the judgment was 
obtained by means of this fraudulent concealment and representation. This can 


assuming the truth of the facts 
alleged in the defence, which must be assumed for the purpose of the demurrer, 
these facts may have been before the court at Tiflis, and so the court may have been 
mistaken and not misled within the meaning of the opinion of Dr Grey, C.J., which 
has already been referred to. As at present advised, if all the facts had been 
before the court at Tiflis, and the court had not infe 
still, if an English court saw that fraud was proved, which had been practised for 
the purpose of obtaining the judgment, and by means of which the judgment had 


been obtained, I should be prepared to hold that the judgment could not be 
enforced. 


BRETT, L.J.—I think that on the tr 
it means that the goods have not been returned to the plaintiff 


{ possession, when in fact they 
1s an allegation that the plaintiff for the purpose 


H 
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A The action before us is solely an English action, brought in an English court 





and to be decided according to English law. The obligation is recognised b 
English law, and judgment can be recovered in England. Here the aiteavien id 
imposed by the judgment of a foreign court, but I think the proposition wy Id be 
the same if the original action had been brought iu an a pala 

: 8 y court where an action 
could be brought on the judgment, and that the same doctrine would have been 
nome The whole doctrine as to enforcing the obligation imposed by a foreign 
judgment is an English doctrine. I am prepared to say that the proposition 
already referred to, which was stated by De Grey, C.J., and adopted by the House 
of Lords in the Duchess of Kingston’s Case (1), contains a correct statement of 
the law on the subject, and I think that, if a judgment is procured by means of 
fraud, which fraud has been committed in order to procure the judgment, and 
has procured it, an action on that judgment cannot be successful. I think this 
is an absolute proposition, and is founded, as the Lord Chief Justice has stated, 
on the proposition that no man can be allowed to take advantage of his own wrong, 
and also on the ground, as counsel for the defendants contended, that no obligation 
can be enforced in an English court which is obtained by the fraud of the person 
seeking to enforce such obligation. 

Another point has been raised, which is this: It is said that it must have been 
shown in the court in which the judgment was obtained that the facts relied on 
as showing the plaintiff's fraud existed, and that the defendants must have given 
evidence in relation to those facts, and that if not this ought to have been negatived 
in the defence. Whether this last proposition is correct, or whether what the 
plaintiff seeks to put forward might be replied, is not very important. The real 
question is, assuming those facts to be true, and to have been before the Russian 
court, are the defendants prevented from proving and relying on the plaintiff's fraud 
in an action on the judgment brought in an English court? I think that, even if 
the defendants gave the same evidence in the previous cause, this does not prevent 
their giving the same evidence, and relying on the fraud which that evidence 
proves, in an action in an English. court. It is said that this should prevent their 
giving such evidence, in order to prevent the reiteration of trials of the same issue; 
but with regard to that I agree with what has already been observed, that, as an 
issue in the cause, the question whether the court was deceived was not in issue 
at the trial at Tiflis. Here the issue in the first cause was, whether the defendants 
were wrongfully detaining the plaintiff's goods, and it would be a question of fact 
whether the defendants had the goods or not. The only issue in the second action 
would be whether the judgment given by the Russian court in the first action 
was obtained by the fraud of the plaintiff, and this question may be determined 
by the same facts as those brought before the Russian court or by other facts, 
but it is not the same issue as was before that court. The only issue in the second 
action is as to the fraud of the plaintiff, by which it is alleged the judgment was 
procured. I think, therefore, that the fraud of the plaintiff, if it procured the 
judgment, is a good defence; but I am strongly of opinion that the defendants 
cannot raise the question whether the judgment was erroneous by reason of a 
wrong appreciation of evidence or of law, or by reason of the fraud of witnesses, 
which was not the fraud of any of the parties. As to whether the want of juris- 
diction can be raised, that question is not now before us. 

I do not think there is anything to be found in any judgment which militates 
against our opinion in the present case, except, perhaps, an expression of doubt 
by James, L.J., in Flower v. Lloyd (7). There, however, he is speaking of the 
falsehood and fraud alleged in that action, and I think the falsehood and fraud there 
charged was falsehood and fraud of servants, not of a party to the action, and I 
think also that it was not falsehood and fraud in a proceeding before the court. 
If the Lord Justice meant his remarks to extend to fraud of the party in a pro- 
ceeding before the court, I cannot agree with them; what was said was not a 
decision binding on this court, but only the expression of a doubt. All the other 
judges whose decisions have been referred to think fraud is an extrinsic and 
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collateral matter which prevents the obligation that would otherwise aie on 4 
judgment from being enforced. I accept the whole of that doctrine, oe Ps ; 
opinion that para. 14 of the defence in the present case shows a good defe ie 
and the plaintiff's demurrer to it ought to be overruled, and the decision appeale 


i firmed. 
eh Appeal dismissed. 


Solicitors: Michael Abrahams & Co.; Emanuel & Simmonds. 


[Reported by P. B. Hurcuins, Esq., Barrister-at-Law.] 


WEBB v. STENTON AND OTHERS 


[Court or AppeaL (Sir Baliol Brett, M.R., Lindley and Fry, L.JJ.), June 7, 8, 
1883] 


[Reported 11 Q.B.D. 518; 52 L.J.Q.B. 584; 49 L.T. 432 | 


Execution—Garnishee order—Debt ‘‘owing or accruing’’—Instalments of income 
payable by trustees—Sum advanced larger than next payment. 

The judgment debtor was entitled under a will to an annual income for life 
payable by the trustees half-yearly and had assigned his interest by mortgage 
to secure the repayment of a loan. The trustees had advanced the debtor more 
than the amount of the next half-yearly payment. A creditor sought to attach 
the debtor’s interest under the will by a garnishee order under R.S.C., 1875, 
Ord. 45, r. 2, which allowed all ‘‘debts owing or accruing’’ from the garnishee 
to the debtor to be attached. 

Held: to obtain a garnishee order under R.S.C., 1875, Ord. 45, r. 2, the 
creditor had to show that a debt existed which either was then payable or would 
become payable at a future time; as there was no debt then due from the 
trustees there was no ‘‘debt owing or accruing’’ from the trustees to the debtor; 
and, therefore, the debtor’s interest under the will could not be attached. 

Further, there was adequate power to protect the interests of the creditor 
as, if this was a proper case, a receiver could have been appointed. 


Notes. For R.S.C., 1875, Ord. 45, r. 2, see now R.S.C., Ord. 45, r. 1, as 
amended by the R.S.C. (Revision), 1962, Sched. 4, para. 12. Section 61 of the 
Common Law Procedure Act, 1854, has been repealed with savings: see 18 Hats- 
BurY's Srarures (2nd Edn.) 444, 

Considered : Booth v. Trail (1883), 12 Q.B.D. 8. Applied: Macdonald v. Tacquah 
Gold Mines Co. (1884), 13 Q.B.D. 5385; Wilmot v. Alton (1896), 74 L.T. 813. Con- 
sidered: Re Greenwood, Sutcliffe v. Gledhill, [1900-3] All E.R.Rep. 97; Heppen- 
stall v. Jackson, [1939] 2 All E.R. 10; Bagley v. Winsome, [1952] 1 All E.R. 637. 
Referred to: Barnett v. Eastman (1898), 67 L.J.Q.B. 517; Sutton, Carden & Co. 
v. Goodrich (1899), 15 T.L.R. 397; Wells v. Wells (1914), 80 T.L.R. 437; Re Pinto 
Leite & Nephews, Ex parte Visconde Des Olivaes, [1928] All E.R.Rep. 871; 
ie rian Evans, [1938] 3 All E.R. 491; Seabrook Estate Co. v. Ford, [1949] 

As to what debts are attachable, see 16 Hatspury’s Laws (8rd Edn.) 80, 81; and 
for cases see 21 Digest (Repl.) 728 et seq. As to the rights of judgment oneditee 


on the appointment of a receiver, see 832 Hatspury’s L 
’ AWS (3rd Edn. . 
cases see 39 Digssr 82 et seq. (8rd Edn.) 422; and for 


H 
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Cases referred to: 
(1) Jones v. Thompson (1858), E.B. & E. 63; 27 L.J.Q.B. 234; 31 L.T.O.S. 80; 
4 Jur.N.S. 388; 6 W.R. 443; 120 E.R. 430; 21 Digest (Repl.) 724, 2214. 
(2) Tapp v. Jones (1875), L.R. 10 Q.B. 591; 44 L.J.Q.B. 127; 33 L.T 201; 23 
W.R. 694; 21 Digest (Repl.) 723, 2210. , et ae) 
(3) Re Cowan’s Estate, Rapier v. Wright (1880), 14 Ch.D. 638; 49 L.J.Ch. 402; 
_ 42 L.T. 866; 28 W.R. 827; 21 Digest (Repl.) 714, 2155. | 
Also referred to in argument: 
Hall v. Pritchett (1877), 8 Q.B.D. 215; 47 L.J.Q.B. 15; 37 L.T. 671; 26 W.R. 
95, D.C.; 21 Digest (Repl.) 734, 2261. 
Wilson v. Dundas and Stevenson, [1875] W.N. 232; Bitt. Prac. Cas. 48; 1 
Char. Cham. Cas. 124; 21 Digest (Repl.) 717, 2178. j 
Nash v. Pease (1878), 47 L.J.Q.B. 766, D.C.; 21 Digest (Repl.) 735, 2272. 
Wilson v. Rhodes (1878), 8 Ch.D. 777, C.A.; 43 Digest 1028, 4678. 


Appeal by the plaintiff from a decision of the Divisional Court (Cave and Day, 
JJ.) on a Special Case refusing a garnishee order to attach the interest of John 
Hatton (against whom the plaintiff had obtained a judgment for debt and costs) 
in the hands of the defendants, the trustees of the will of the Rev. Charles Fletcher. 

John Hatton became entitled in August, 1882, under the will of the Rev. Charles 
Fletcher, deceased, for his life, to one fourth of one fourth share of the income 
arising from the trust fund under the will. The share of John Hatton amounted 
in value to the annual sum of £85 or thereabouts, payable half-yearly in the months 
of February and August. By a mortgage deed dated Oct. 31, 1882, John Hatton 
assigned his interest under the will to James Roger Allen to secure the repayment 
of £300, together with interest thereon after at the rate of five per cent. per annum. 
A payment of £60 had been made to John Hatton on account of his share of income 
due to him in consequence of the heavy expenses he had been put to by the recent 
illness and death of his wife. The question for the court was whether the interest 
to which John Hatton became entitled under the will was attachable under R.S8.C., 
1875, Ord. 45, r. 2, on Nov. 11, 1882. 

Ord. 45, r. 2, provided that the court or a judge might, upon the affidavit of a 
judgment creditor or his solicitor, 


“stating that judgment has been recovered and that it is still unsatisfied, and 
to what amount, and that any other person is indebted to the judgment debtor 
and is within the jurisdiction, order that all debts owing or accruing from 
such third person (hereinafter called the garnishee) to the judgment debtor 
shall be attached to answer the judgment debt.”’ 


By s. 61 of the Common Law Procedure Act, 1854: 


“Tt shall be lawful for a judge, upon the ex parte application of [a] judgment 
ereditor, either before or after [an] oral examination, and upon affidavit by 
himself or his attorney stating that judgment has been recovered, and that it 
is still unsatisfied, and to what amount, and that any other person is in- 
debted to the judgment debtor, and is within the jurisdiction, to order that 
all debts owing or accruing from such third person (hereinafter called the 
garnishee) to the judgment debtor shall be attached to answer the judgment 


aebbxse 
Lumley Smith, Q.C., and Castle for the plaintiff. 


Charles, Q.C., and Vernon Smith for the defendants. 
Cur. adv. vult. 


June 8, 1883. SIR BALIOL BRETT, M.R.—In this case a judgment creditor 
attach in the hands of the trustees of the judgment debtor moneys 
which he alleged were accruing debts from the trustees to the judgment debtor. 
The relation between the trustees and the judgment debtor 18 this: The judgment 
debtor was entitled as cestui que trust to 4 share of the proceeds of certain 


proposed to 
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property, which, if it came at all into the hands of the trustees, would come in 
half-yearly. On the facts there is nothing else which could be called a debt. There 
was no money in the hands of the trustees at the time when the order was applied 
for; but, if things went on well, there would be some money, which would after- 
wards come into their hands, and a share of this money would be payable to the 


judgment debtor. 


The question is whether on this state of facts the judgment creditor can obtain 
a garnishee order. The Divisional Court refused an order, on the ground that there 
was no debt owing or accruing at the time when the order was asked for which 
could be attached under the provisions of R.S.C., 1875, Ord. 45, r. 2. I am of 
opinion that their decision was right. It seems to me, on the plain meaning of that 
rule, that no order can be made under it unless some person at the time when the 
order is so made is indebted to the judgment debtor; if this is so, an order can be 
made to attach all debts owing or accruing. If there is a debt payable in presenti 
an order may be made to attach it. If there is a debt that is debitum in presenti, 
but is payable in the future, that is a debt, and, if that were the only debt in 
existence, it seems to me that the court could make an order, because the existence 
of such a debt would satisfy the words, ‘tany other person is indebted to the judg- 
ment debtor.’ There are also the words “‘owing or accruing,’’ and therefore T 
think that if there were only an accruing debt that would do, and, although there 


was no debt payable at the present time, an order might be made. 


Here the Special Case shows that there was no debt payable in presenti, and 
therefore the question is whether there was a debt accruing within the meaning of 
the words of the rule; if there is such a debt, an order may be made. It therefore 


becomes our duty to say what in our opinion the meaning of an accruing debt is. 


Can it mean any debt which may accrue at a future time, although there is no 
contract and no relation of any kind between the judgment debtor and the person 
sought to be made a garnishee at the time when the order is asked for? Merely to 
state such a proposition is enough to show that it is absurd, for, if it were true, an 
order might be made against anyone in the world. Then it must be something short 
of that; can it be this—a future debt, as to which there is some probability that it 
will arise? Who can say that is a debt in any sense? It is not a debt, and there- 
fore that will not do. There must be something which the law recognises as a 
debt. In this rule, as well as in the Common Law Procedure Act, 1854, s. 61, the 
words are ‘‘debts owing or accruing,’’ and there are two decisions of the Court of 
Queen's Bench as to the meaning of those words in the Common Law Procednre 


Act, 1854. 


In Jones v. Thompson (1), decided on s. 61 of that Act, Crompton, J., said 


(E.B. & E. at pp. 63, 64) : 


‘I myself at chambers have always acted on the supposition that the garnishee 
clauses apply only to cases in which there is an existing debt, though it may 
be only accruing. On that principle I have refused to make orders attaching 


rent before it became due, and instalments of an annuity not yet due, because 
they were not yet debts.” 


WicuTman, J. said in the same case (ibid. at p. 64): 


aed for the plaintiff] relies on the words ‘or accruing,’ but I think that 
these words are intended to apply to those cases in which there is debitum in 
presenti, solvendum in futuro. I think that to bring the case within the statute 


Shaan must, under this Act, be a debt as much as in bankruptcy. I do not 
agree that the use of the word ‘accruing’ makes a distinction on this point; 


Anything more clear or decisive than that I cannot conceive 


the words in Ord. 45, r. 2, in any other sense we must overrule that decision. 


; if we are to construe 


F 
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In Tapp v. Jones (2), Buacksurn, J., stated the law i 
10 Q.B. at p. 592): e law in the following terms (L.R. 


“Tt is evident that the legislature had in view both present debts and future 
debts, debita in presenti, solvenda in futuro, for it speaks in the earlier part 
of the section of debts owing and accruing.”’ 


It is obvious trom this that he construed ‘‘debt accruing’’ in s. 61 as debitum in 
aga solvendum in futuro. That is a debt known to the law, and which the 
aw has always recognised. The law has always recognised two kinds of debts, a 
present debt, and debitum in presenti, solvendum in futuro, and unless we are to 
put the interpretation on Ord. 45, r. 2, that the legislature has invented a new debt, 
I think we must adopt the view expressed in the two cases to which I have referred. 
It seems to me impossible to conceive that it was intended to invent a new debt. 
On the contrary, Ord. 45, r. 2, was framed after the decisions on the Common Law 
Procedure Act, 1854, which were well-known decisions, and contains the same 
words which had been interpreted in those cases in the way I have already stated. 
I am, therefore, of opinion that the meaning of accruing debt is debitum in 
presenti, solvendum in futuro, and it does not comprise anything further, however 
probable it may be that in the result there will be a debt, and however soon a debt 
is likely to arise. That is the interpretation which I put upon the words of the 
rule. 

Then is there anything in the cases which is inconsistent with this view? There 
is the decision of Hatt, V.-C., in Re Cowan’s Estate, Rapier v. Wright (8). I do 
not say the order made in that case was not right, because it seems to me that 
there was a debt due, and if so, it does not matter whether it was a legal or an 
equitable debt. If there was a debt the order was right, and was not void because 
it included what could not be attached. The only effect would be that when the 
order came to be put in force it would prove to be unavailing as to part of what was 
sought to be attached. Therefore I do not say that the order in that case was 
not right, but it seems to me that the learned Vice-Chancellor thought that some- 
thing might be within Ord. 45, r. 2, which was not a debt at the time. If that was 
his view, I am bound to say that to that extent I differ from him. 

Then our attention has been directed to the form of order in Seron on DecREES 
(4th Edn.), which it is said was approved by Sir GEORGE Jesset, M.R. I will leave 
the question as to these forms to be dealt with by the lords justices, who have bad 
more experience in these matters than I have; but it cannot be said that we are 
differing from any decision of Sir Georce Jesse, M.R. 

Therefore for these reasons I put this interpretation on the rule. What it is 
sought to attach here is obviously not a debt. No one, either in a legal or an 
equitable sense, can say it ig debitum. The trustees are not liable; there may be 
no proceeds of the property, or they may die or cease to be trustees before there 
are any. All that can be said is that it is probable that money will come into their 
hands, which, if it does come into their hands, they will be bound to pay over to the 
cestui que trust. Then there would be an equitable debt; but until then there 
is no debt. For these reasons I am of opinion that the decision of the Divisional 


Court was right, and ought to be affirmed. 


LINDLEY, L.J.—I am of the same opinion. The point is one of some impor- 
e, and we are told that our decision is likely to disturb the existing practice. 


tanc 
It is, therefore, necessary to look at the case very carefully. The question turns 
9. the words of which are sub- 


on the true construction of R.8.C., 1875, Ord. 45, r. 2, : 
atantially the same as those of s. 61 of the Common Law Procedure Act, 1854. It 
is important to observe the language used. The affidavit must show that the 
varnishee is indebted to the judgment debtor, so we have to consider in what sense 
and to what extent a trustee is a debtor to his cestui que trust. I agree that the 
word debt includes equitable debts; but then is the trustee a debtor to his cestul 
que trust? I cannot say that he is, until he has money in his possession, which 
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it is his duty to hand over. If a trustee has £1,000 in his hands which he 5 
bound to hold in trust for another person, I agree that this is a debt, and may be 
attached; but take the case of a person being a trustee of consols: he has no money, 
and he may never receive any dividends; you cannot say there that the trustee is 
a debtor until he receives some money which it is his duty to pay over. Take again 
the more difficult case of a trustee holding land, or a share in a business, or rail- 
way shares; is the trustee in such a case a debtor before he has any money in his_ 
possession? It would be straining language to say he was. The language of the 
rule includes any debt; it may be an equitable debt or a legal debt, a debt payable 
in the present or a debt accruing, but it must be a debt. It may be an accruing 
debt, payable in the future in consequence of a present obligation. That is the 
view taken by the judges of the Court of Queen’s Bench in the cases to which the 
Master of the Rolls has referred. 

I will consider the decision of Hauu, V.-C., in Re Cowan's Estate (3), and I can- 
not read the judgment without secing that the Vice-Chancellor was disposed to 
think that money coming to a cestui que trust from his trustee might be attached. 
The question there raised was whether money payable by a receiver was attach- 
able, and the Vice-Chancellor decided that it was, and to that extent I agree that 
he was right. But with regard to moneys to become due, the Vice-Chancellor 
assumed he could make an order to attach such moneys, and to that extent I think 
the decision cannot be supported. 

We have been referred to the forms in Seron on Decrers (4th Edn.) at p. 312. 
The first form is that of a garnishee order nisi, and in point of form I think that 
order is unobjectionable; the words are ‘‘all debts due and owing or accruing due’’; 
but in the form of the order absolute there is a departure from the language used 
in the form of the order nisi. The order absolute runs as follows: 


“It is ordered that the defendant C. A., and the said S., the garnishee, do 
pay any sum or sums of money now in or hereafter to come to their hands as 
trustees of the will.’’ 


I do not know the circumstances under which this form of order was framed, and 
therefore whether the variation in language was the result of a slip, or was an 
intentional extension of the terms of the order nisi, I do not know, but in either case 
I am of opinion that the form of the order nisi is right, and that of the order 
absolute is wrong. The result seems to me to be this: you may attach all debts 
whether legal or equitable, but only debts owing or accruing, and money which 


may or may not become payable is not a debt. I agree that the appeal ought to 
be dismissed. 


FRY, L.J.—I agree with the conclusion at which the other members of the court 
have arrived; the case is important, and therefore I will add a few words. 

In my judgment the contention that the words ‘‘is indebted’? and the words 
‘debts owing or accruing”’ in R.S.C., 1875, Ord. 45, r. 2, refer to the same subject- 
matter is correct. It seems to me to be plain that there must be an actual present 
debt, either equitable or legal. No doubt under the Common Law Procedure Act, 
1854, there must have been a legal debt, for an equitable debt had no meaning in 
the courts of common law, unless it were in an equitable pleading. But Ord. 45 is 
dealing with both law and equity, and I think its meaning is that there must be 
a debt, which may be either legal or equitable. I have no doubt that the require- 
ments of the rule are satisfied by a present debt, whether payable now or in future 
and that the words include all such debts. 

The material question to be considered is this: Does the rule include debts which 
may hereafter arise, but which may or may not come into existence according to 


circumstances? I am of opinion that such a conclusion is excluded by th 
e d 
of r. 2 and also by r. 8, which provides that : ee 


“service of an order that debts due or accruing to the judgment debtor shall be 
attached, on notice thereof to the garnishee, in such manner as the court or 
judge shall direct, shall bind such debts in his hands." 


A 


B 


D 


K 
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A It is impossible to say that a debt is in the hands of the garnishee when the debt 
does not exist. Then by r. 4, if the garnishee does not pay money into court, 


“and does not dispute the debt due or claimed to be due from him to the 
judgment debtor,’’ 


ig Picea issue. How can a man be called upon to dispute a debt which 
B sti cannot fail to see that there has been a difference of opinion as 
to the question. 

The two decisions of the Court of Queen’s Bench which have been referred to, 
Jones v. Thompson (1) and Tapp v. Jones (2), are not in unison with the language 
on by Hatt, V.-C., in Re Cowan’s Estate (3), where he said (14 Ch.D. at pp. 643, 

Cc **T consider therefore that the words of Ord. 45, r. 2, ‘debts owing or accruing,’ 
though they have been limited in construction by some authorities, ought not 
to be restricted so as to exclude such a fund as this, i.e., income ascertained to 
be the debtor’s property during the whole of her life. To say that it should not 
be attached would be to leave her at liberty to deal with the future income by 
selling or mortgaging it. I cannot hold that such a construction of the rules 

D would be the right one; on the contrary, I hold that the order nisi, which has 
been obtained rightly extended not only to the money actually in the hands of 
the receiver, if there were any at the time when it was made, but to future 
payments as well.’’ 


With that conclusion I cannot agree, and I adopt the construction adopted by the 

Court of Queen’s Bench in the two cases to which I have referred. 

E Holding, therefore, that the words of the rule only apply to debts due, whether 

| payable in the present or in the future, I have to see whether they include the 
present case. Here there is clearly no debt payable in the present; is there any 
debt payable in the future? It seems to me that trustees are not equitable debtors 
to their cestui que trust until they have money in hand which they are bound to 
pay over, or until they are made liable for breach of trust, or for default in the 

F performance of their duties as trustees. There is no suggestion in the Special Case 
that the trustees have any money in their hands which they are bound to pay over; 
on the contrary, the cestui que trust was overpaid at the date when the order was 
asked for. In my judgment the trustees were under no liability to pay money, and 
therefore the decision of the Divisional Court was right, and the appeal ought to 
be dismissed. 

G I wish to observe that we are not laying down any rule which may have the 
effect of defeating the ends of justice, for I think there is power adequate to protect 
the interests of the judgment creditor. I think, if this is a proper case, a receiver 
might be appointed. I will make one more observation, as to the forms of order 
which have been relied on; although the orders in Srron on Decrees may be useful 
as guides, still orders prepared at chambers are of less force than those which have 

H undergone discussion in court. 

Appeal dismissed. 


Solicitors: Cobbold & Woolley; G. H. Carthew for Stenton, Son & Metcalfe, 


Southwell. 
[Reported by P. B. Hurcnis, Barrister-at-Law.] 
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ROBERTSON v. ROBERTSON AND FAVAGROSSA 


(Court or AppeaL (Sir George Jessel, M.R., Brett and Cotton, L.JJ.), July 18, 


19, 1881] 
[Reported 6 P.D. 119; 51 L.J.P. 5; 45 L.T. 287; 29 W.R. 880] 


Divorce—Costs—Husband’s liability to pay wife’s costs—Wife unsuccessful in 
suit—Liability to pay costs not limited to amount of security. Ses. 
Where a husband petitioner has been successful in a divorce suit against his 

wife, he is liable to pay his wife’s solicitors their full costs unless they see 
been guilty of misconduct in the conduct of the defence, and not merely na 
amount he gave as security for these costs prior to the hearing of the 
suit. 


Notes. Considered: Smith v. Smith (1882), 7 P.D. 84. Applied: Otway v. 
Otway (1888), 13 P.D. 141. Considered: Russell v. Russell, [1892] P. 152; Ash v. 
Ash, [1893] P. 222. Applied: Kemp-Welch v. Kemp-Welch and Crymer, [1910] 
P. 233. Followed: Palmer v. Palmer and Stockley, [1914] P. 116. Considered: 
Franklin v. Franklin and Minshall, [1921] P. 407; Abrahams v. Buckley, [1924] 
1 K.B. 9038. Explained: P. v. P. (1929), 73 Sol. Jo. 144. Considered: Courage 
v. Courage (1931), 47 T.L.R. 395; Grist v. Grist, [1931] All E.R.Rep. 201; Mason 
v. Mason and Cottrell, [1933] All E.R.Rep. 859; J. N. Nabarro & Sons v. Kennedy, 
[1954] 2 All E.R. 605. Referred to: Thompson v. Thompson (1886), 57 L.T. 374; 
Campbell v. Campbell (1887), 3 T.L.R. 558; Haddon v. Haddon (1887), 56 L.T. 716; 
Butler v. Butler (1890), 15 P.D. 126; Hall v. Hall, [1891] P. 802; Walker v. Walker 
and Lawson (1897), 76 L.T. 234; Waudby v. Waudby and Bowland (1901), 84 L.T. 
571; Beer v. Beer (1906), 94 L.T. 704; Sanders v. Sanders, [1911] P. 101; Betton- 
Bright v. Betton-Bright, [1920] P. 838; Silver v. Silver and Grenfell, [1924] P. 163; 
Gower v. Gower, [1950] 1 All E.R. 27. 

As to costs in divorce suits in general, see 12 Hatssury’s Laws (8rd Edn.) 398 
et seq.; and for cases see 27 Dicesr (Repl.) 558 et seq. 


Case referred to: 
(1) Flower v. Flower (1878), L.R. 8 P. & D. 182; 42 L.J.P. & M. 45; 29 L.T. 258; 
21 W.R. 776; 27 Digest (Repl.) 567, 5203, 


Appeal by the wife from an order of Str James HAannen, P., granting the husband 
petitioner a decree nisi of divorce on the ground of the respondent wife’s adultery. 
On the granting of the decree the learned judge also made an order as to the wife’s 
costs of the suit, by which the husband was directed to pay her costs limited to 
the amount of the security he had given for the same. The wife contended that 
(i) on the evidence she was entitled to succeed on the merits, and (ii) in any event 
she was entitled to all the costs of the suit. The Court of Appeal dismissed her 


appeal on the first of the above grounds and the case is only reported on the issue 
of costs. 


The wife appeared in person. 
Inderwick, Q.C., and Dr. Middleton for the husband. 


to give security, or deposit in court, a sum to answer the wife’s costs properly in- 
curred. It seems also to be the practice that where the wife fails in her defence, 
whole of his costs properly incurred are 
ts properly incurred not exceeding the 


' In fairness to Sir James Hannen, it is 
right to say that this practice did not originate with him. He only follows the 


to tax and pay the whole of the wife's 
imited to any sum secured or assessed 


A 


G 


H 
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A beforehand. That was a very proper practice, and the reason why this practice 








has been departed from is very curious. 

In the ecclesiastical court the whole evidence was taken by affidavit, before the 
cause came on to be heard, so that there was no difficulty in taxing the dots before 
the hearing. But when the Divorce Court was established in 1857 the English 
practice of oral evidence was introduced so that it then became impossible to tax 
the costs a priori. It is impossible to know beforehand what witnesses will be 
called or what their expenses will be. The practice was, therefore, introduced of 
making the husband give security for his wife’s costs, and then, following a false 
analogy after the hearing, he was ordered to pay the taxed costs limited to the 
amount which, before the hearing, had only been guessed at. It is highly proper 
that a husband should pay for the costs of his wife’s defence upon “ charge of 
adultery. That is founded upon the old English law which gives the wife’s property 


absolutely to her husband. It is, perhaps, easy for a husband to say that it is 


hard upon him to have to pay the charges of a false defence. That is his mis- 
fortune. But what is the wife able to say on the other hand? She may have 
brought her husband a fortune of £50,000, and yet be left without the means of 
defending herself against a false charge of unfaithfulness. Some means must be 
provided for the wife to carry on her defence, and that defence must be taken up 
by a solicitor. The solicitor must be paid for his services, and he can only look 
to the husband for payment. As Sir James Hannen said in Flower v. Flower (1), 
it is not the solicitor’s fault that the wife is wrong, and he is not to lose the fair 
reward of his labour merely because the defence is not successful. Therefore, un- 
less the solicitor himself has been guilty of misconduct in the conduct of the 
defence, he ought not to be deprived of his remuneration; but, on the contrary, 
when he has fairly and properly conducted the defence, the solicitor is entitled to be 
paid his full costs. 

There is no ground in this case for saying that we cannot review the order, 
because the learned judge did not exercise his discretion at all; he only made the 
usual order as to the wife's costs. . He only followed a rule which we, sitting as a 
Court of Appeal, consider to be erroneous. There is no suggestion in this case that 
the solicitor has not acted properly, and therefore he ought to have his full costs. 
Moreover, in disposing of this question, the old rule of the House of Lords upon 
divorce bills ought not to be lost sight of, which might be called the nobler rule, 
that no man of right feeling would wish that his wife should not have the means of 
fairly defending herself against so odious a charge. As Mrs. Robertson has failed 
upon one part of her appeal, but has succeeded on the other point, there will be 


no costs to either party. 
BRETT, Lind ook am of the same opinion. 


COTTON, L.J.—On the question of costs, in my opinion this order cannot stand. 
It is unnecessary to go into the question whether it is just or not that the husband 
should provide for the costs of the wife. That was the old established rule in the 
ecclesiastical court; it was the practice of the House of Lords when bills were 
‘ntroduced for divorce, and it was founded on this. When the wile has to take 
proceedings against her husband, or he against her—all her property being in him— 
she ought to be provided at his expense with the means of bringing her case before 
the court or of properly defending the case brought against her; and whether she 
is successful or not, in my opinion the rule is to this effect, that the costs properly 
incurred in bringing her suit before the court, or in defending the attack made 
on her, ought to be paid by her husband. The order here does not say that these 
costs had been improperly incurred, but it gives the wife, or rather the solicitor 
employed by her, the costs of the defence, limited not to the amount at which they 
shall be ascertained by taxation but to the amount which has been paid into court, 
or which has been secured in consequence of someone, who could only guess, fixing 
a gum which probably would be sufficient to pay all costs properly incurred. 
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In my opinion that is quite wrong; and when one looks at ts ae een y. 
opinion points to something rather different. It gives the dere se isc aes 
this way; that where there are certain steps taken improperly ‘ ide oa 
acting on behalf of the wife—witnesses called who ought not to ave Si ee P 
and 8 on—those are costs which in his discretion he may roped i ; 3 a 
opinion, it is not a proper thing under that order to say, although roi: i : : 
sider in my discretion that certain issues ought not to have been raise ee a 
certain witnesses ought not to have been called, I limit the amount of the wife's 
costs to the estimate made before the amount was known. That, in my Ae: 
is not a proper reading of this rule, and, as we can do it, the practice w ar as 
hitherto prevailed must be considered as one which is no longer to be followed. 


Appeal as to costs allowed. 
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Solicitors: Waddilove ¢ Nutt. , 
[Reported by E. S. Rocue, Esq., Barrister-at-Law.] 
I 
ATTORNEY-GENERAL (ON THE RELATION OF DEVERILL) v. 
DORKING UNION GUARDIANS 
|Courr or AppraL (Sir George Jessel, M.R., Cotton and Lindley, L.JJ.), March 
22; 24, 1882] 
[Reported 20 Ch.D. 595; 51 L.J.Ch. 585; 46 L.T. 573; 
30 W.R. 579] 
Sewage—Disposal—Nuisance—Local authority—Right to stop up sewer causing i 


nuisance—Obligation to bring actions to restrain persons wrongfully using 
sewer—Injunction to compel performance of act beyond authority's powers. 
The relator, the owner of land bounded by a stream into which was dis- 
charged sewage from a sewer within the district of the defendants, a sanitary 
authority, alleged that the sewer was vested in the sanitary authority, that it 
was being used not only by persons who had a prescriptive right to discharge 
their sewage into it, but also by persons who had no such right, and that such G 
user had become a nuisance, which was constantly increasing. He sought an 
injunction to restrain the defendants from causing or permitting sewage to be 
conveyed through the sewer into the stream other than Sewage so conveyed 
by prescriptive right before the commencement of the action. The defendants 
had been endeavouring to provide a system of drainage for the district, but 
hitherto had been unable, without any negligence on their part, to acquire the E 
necessary land. 
Held: (i) by s. 27 of the Public Health Act, 1875 [see now s. 81 of the Public 
Health Act, 1936], the defendants were prohibited from creating any nuisance 
in the exercise of their powers to dispose of Sewage, and, therefore, they could 
not stop up the sewer which would cause a great nuisance to the inhabitants of 
the district; their efforts to obtain facilities for constructing a new system of I 
drainage had been unavailing; and an injunction would not be granted which 
would have the effect of compelling them to do something which they had no 
power to do: (ii) an action against the defendants for a mandatory injunction 
directing them to bring actions for injunctions to restrain persons who were 
not entitled to use the sewer from doing so would not lie. 


Notes. Applied: A.-G. v. Acton Local Board (1882), 22 Ch.D. 221. Distin- 
guished: Charles y. Finchley Local Board (1883), 23 Ch.D. 767. Applied: R. v. 
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A Staines ‘Local Board (1888), 60 L.T. 261. Considered: Warwick and Birmingl] 
Canal Navigation Co. v. Burman (1890), 63 L.T. 670; A.-G. v. Clerkenwell Ve i 
(1891) 3 Ch. 527. Applied: Ogilvie v. Blything Union R.S.A. (1892), 67 L tr. 18. 
Distinguished : Yorkshire West Riding Council v. Holmfirth U.S.A [1894] 2 Q B. 
842. Considered: Brown v. Dunstable Corpn., [1895-9] All E.R. Rep. 605 ; ee 
. Tington v. Derby Corpn., [1905] 1 Ch. 205. Distinguished: Foster v. Warhln ton 
B District Council, [1904-7] All E.R.Rep. 366; Jones v. Llanrwst U.D.C (1908-10) 
All E.R.Rep. 922; Haigh v. Deudraeth R.D.C., [1945] 2 All E.R. 661; Pride of 
Derby and Derbyshire Angling Association, Ltd. v. British Celanese Ltd [1953] 
1 All E.R. 179. Referred to: Hall v. Ewin (1887), 37 Ch.D. 74; Riebenian Local 
Board v. Ainley, [1892] 2 Q.B. 274; Bradford v. Eastbourne Corpn., [1896] 2 Q.B 
205; Peebles v. Oswaldtwistle U.D.C., [1897] 1 Q.B. 384; Baron es Coste oe 
C Sea Urban Council (1900), 69 L.J.Q.B. 899; West Riding Rivers Board v. Butter- 
worth and Roberts (1907), 98 L.T. 47; Berton v. Alliance Economic Investment Co 
(1921), 38 T.L.R. 187; Smeaton v. Ilford Corpn., [1954] 1 All E.R. 923. 
As to the duties of local authorities relating to sewage disposal, see 31 Hats- 
Bury’s Laws (8rd Edn.) 221-224; and for cases see 41 Dicesr 42-45. For the 

Public Health Act, 1936, see 19 Hauspury’s Sratures (2nd Edn.) 302. 


D Cases referred to: 


(1) Glossop v. Heston and Isleworth Local Board (1879), 12 Ch.D. 102; 49 
L.J.Ch. 89; 40 L.T. 736; 44 J.P. 36; 28 W.R. 111, C.A.; 38 Digest (Repl.) 


35, 178. 
(2) A.-G. v. Colney Hatch Lunatic Asylum (1868), 4 Ch. App. 146; 38 L.J.Ch. 
E 265; 19 L.T. 708; 83 J.P. 196; 17 W.R. 240, L.C. & L.J.; 38 Digest (Repl.) 
| 22,97. 


Also referred to in argument: 
A.-G. v. Richmond (1866), L.R. 2 Eq. 306; 35 L.J.Ch. 597; 14 L.T. 398; 30 J.P. 
708; 12 Jur.N.S. 544; 14 W.R. 686; 38 Digest (Repl.) 47, 240. 
Goldsmid v. Tunbridge Wells Improvement Comrs. (1866), 1 Ch. App. 349; 35 
F L.J.Ch. 382; 14 L.T. 154; 30 J.P. 419; 12 Jur.N.S. 308; 14 W.R. 562, L.JJ.; 
38 Digest (Repl.) 21, 94. 
A.-G. v. Leeds Corpn. (1870), 5 Ch. App. 583; 39 L.J.Ch. 711; 84 J.P. 708; 19 
W.R. 19, L.C. & L.J.; 38 Digest (Repl.) 40, 206. 
A.-G. v. Cockermouth Local Board (1874), L.R. 18 Eq. 172; 38 J.P. 660; 30 
L.T. 590; 22 W.R. 619; sub nom. Workington Local Board v. Cockermouth 
G Local Board, A.-G. v. Cockermouth Local Board, 44 L.J.Ch. 118; 36 Digest 
(Repl.) 255, 61. 


Appeal from a decision of Hatt, V.-C., in an action for an injunction. 

The relator, John Croft Deverill, was the owner and occupier of a dwelling-house, 
stables, gardens, meadow, and appurtenances in the parish of Dorking (the popu- 
lation of which in 1851 exceeded 5,000), bounded on the north by a stream flowing 
from west to east called the Pipp Brook; on the east by the river Mole, into which 
the Pipp Brook flowed; on the south by the grounds of another house; and on the 
west by a public thoroughfare called Pixham Lane. The plaintiff and his family 
had lived in this house for upwards of ten years. The town of Dorking lay to the 
south-west of the plaintiff's house. On Jan. 17, 1879, the action was commenced 
J by the Attorney-General at the relation of the relator, against the guardians of the 

poor of the union of Dorking, the sanitary authority for the district. The statement 

of clair was delivered on Dec. 12, 1879, and alleged that the sewage of the entire 
town of Dorking and of a large portion of the parish was discharged by sewers and 
drains into the Pipp Brook, injuriously affecting the purity of the water to such an 
extent that the houses on the northern outskirts of the town were rendered un- 
wholesome, and that the air was impregnated with an odour injurious to the public 
health; that the house of a miller was rendered almost uninhabitable by the state 
of the water; and that the relator and his family were most injuriously affected 
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by the state of a pond called the enti i cs cach dlertthal em 
i ing the practice to dam up the wate 1 ce 

cree ahs to let the water flow down 4 a morning, ieenyene ee hie 
i rush of sewage down the stream was 1 : 

if et a inal that the Fra had_ used since the passing of the pie 
Act, 1875, and ‘‘now used”’ the said sewers for the purpose of carrying wigs re 
the Pipp Brook; that since 1875 new houses had been erected within i - i: } 
in constantly increasing numbers, from which the sewage was being disc a 
through newly-constructed drains into the old sewers vested in the defendants; 1a 
the persons by whom such connections were made had not acquired any prescrip- 
tive right to throw into the sewers any sewage or filthy water; and that the public 
nuisance and private injury would increase unless restrained by the court. The 
‘Attorney-General claimed an injunction to restrain the defendants from causing 
or permitting the sewage or filthy water of the town or parish ot Dorking, or any 
part thereof, to be conveyed through the sewers or drains within the sanitary dis- 
trict of Dorking (other than sewage or filthy water so conveyed by prescriptive right 
before the commencement of the action) into the Pipp Brook or into the ponds or 
lakes fed by the brook unless and until such sewage and filthy water had been 
sufficiently purified and deodorised so as not to create a nuisance. 


By an amended statement of defence, delivered on May 25, 1880, the defendants 


denied that the whole, and said that only a portion, of the sewage of Dorking was 
discharged into the Pipp Brook, inasmuch as a great number of houses in Dorking 
were drained by means of cesspools. They denied that they had used, or were 
using, any sewers or drains for the purpose of carrying sewage into the brook, and 
said that the sewers and drains now in existence had been used for a great number 
of years, and before the house occupied by the relator was built; that the lessee of 
Pipp Brook Mill had recently taken a fresh lease of the premises, and continued to 
reside with his family in the house attached to the mill without inconvenience, and 
denied the fact of there being any nuisance. 

They further said that in 1876 they had promoted a scheme for conyeying the 
sewage of the town on to land in the adjoining parish of Mickleham, but the scheme 
met with so much opposition that it had to be abandoned after costing the defen- 
dants nearly £1,000; that they were now, in conjunction with the adjoining parish 
of Leatherhead, applying to the Local Government Board to constitute a district 
known as the Dorking Special Drainage District, and the parish of Leatherhead into 
a united district for the purpose of carrying out a system of Sewerage under the 
provisions of s. 279 of the Public Health Act, 1875; and that such an application 
was made on Nov. 27, 1878, and was still before the local board for consideration. 
They further said that there were no sewers whatever vested in the defendants. 
The sewer referred to in the statement of claim, and all other sewers and drains in 
the district were either private sewers made by private persons under private roads, 
or drains vested in or under the control of authorities having the management of 
roads not being local authorities under the Public Health Act, 1875, and over 
which the defendants had no control. The defendants had made no connection 
with any public sewer, and they had no power to prevent owners or occupiers from 
making connections with or using the sewers. If any nuisance was created, which 
the defendants did not admit, the plaintiff ought to proceed against the persons who 
made connections with and used the sewers. The defendants did not admit that 
the houses had no prescriptive right to send their Sewage into the brook, and said 
that that question could only be tried by proceedings against the owners or 
occuplers. 
. On Jan. 12, 1881, the action came on to be heard before Harn, V.-C. 
judgment for the defendants. The Attorney-General appealed. 


Horace Davey, Q.C., and Latham for the Attorney-General. 


W. Pearson, Q.C., and Vaughan Hawkins, for the defendants, were not called 
on to argue. 
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SIR GEORGE JESSEL, M.R.—This court is bound, as the court below was 
bound, by the decision in Glossop v. Heston and Isleworth Local Board (1), and 


_ even if I differed, which I do not, from the conclusions arrived at by the Court of 


Appeal in that case, I should be bound to decide this case in accordance with it 
unless I saw some substantial difference. As it appears to me there is no sub- 
stantial difference whatever; indeed, I will go further, and say that there is no 
tangible difference, if I may use such an expression. 

As I understand Glossop v. Heston and Isleworth Local Board (1), there were 
sewers vested in the defendants, the local board, and I will assume that the sewers 
in the present case are vested in the guardians, or that they were vested in them 
at the time when this action was brought. It was undoubtedly so in the case of the 
local board in Glossop v. Heston and Isleworth Local Board (1). In that respect, 
therefore, the two cases are alike. In the next place it is admitted here and was 
proved there that, as regards a large portion of the sewers, there are prescriptive 
rights, that is, that there are a number of persons who have the right, having used 
the sewer for more than twenty years, to send their drainage down the sewer. In 
the present case the main sewer was made more than twenty-four years ago, and 
it has been used ever since, and largely used. In Glossop v. Heston and Isleworth 
Local Board (1), it appears that one of the sewers had been used certainly from the 
time of Oliver Cromwell, if not before, and, therefore, it was a very old sewer in- 
deed, subject to a question whether another sewer had not been substituted for it 
with the right to persons having a prescriptive right to use the substituted sewer 
as they had used the old sewer. In that respect the two cases are alike. In the 
next place, this is the same as Glossop’s Case (1) in that it is a case of gradual 
increase of nuisance. That is, in addition to the persons who have prescriptive 
rights, there are a great many ‘people who have no prescriptive rights but drain 
their houses into this sewer, and by reason of that additional sewage the nuisance 
to the plaintiff’s stream is very much increased. a 

The defendants say that in order to construct a new system of drainage, which is 
what they ought to do, and what they intend to do when they can, ai eure 
acquire land; and they have endeavoured to acquire land, but unfortunate y hs ey 
have not been successful. They are making further endeavours which they ca 
will be successful. Upon that point, I think it is as well to show what they bag 
done. The action in the present case was commenced on Jan. 1, 1879. : 7 
Public Health Act, 1872 [repealed by Public Health Act, 1875], ae into ae Se 
on Aug. 10 of that year, and as early as in October the pags s ne ris : 
Joseph Bazalgette to report. He reported in December of ee a Blige: ae 
sal arene epaaaliicie is no ear a daiibaseien they 
comprise the whole, and consequently, after a g See keraggetee ‘ Ho 
applied, in December, 1874, to the Local Governmen hpi pani oe te 

i district. The Local Government Board do not seem to : e 
a te it was not until February, 1877, that the request ie ee 
During the interval the defendants Jee Mommies ie They one notices 
told them to get twelve acres of land to make the sewage i . . Bintan 
accordingly, whereupon the Local Government Board valet Thisdnduiny Mee 
speneate: #0 old ase iogwty pee ce a shalaaontien Savibad them not to 
place, but they were so strongly ae sateen some other power. We 
contest the matter further, but to give if up an eh ont the defendants upwards 
are told by affidavit that these art eh a ees gs © 

were in earnest. 
De eaitied caste mer after they got the new power, the Local mihi 
nero j ittee to confer with the representatives o 
Board, in June, 1878, appointed Raa. Sha ‘eoldituaneien stiaalieaarte a ie 
the parish of Leatherhead as to a joint sc ee - bacletatbistthcis Tuleehtexaa We 
on Nov. 27, 1878, to rpc eed pte “a teres tia tala asthe aviv 
er Ahern pened aie the Local Government Board directed an inquiry to 


be held before Mr. Arnold Taylor upon the application. He made an adverse 
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report, and thereupon the Board declined to proceed with the matter pias as 
a portion of the parish of Leatherhead was constituted a special drainage dis ee 
Now, such last-mentioned special drainage district having recently becn formed, 
the application of the defendants is still before the Local Government Board for 
consideration. They go on to say in their affidavit that they have by every means 
in their power sought to obtain suitable land for the reception of the sewage, but 
without success, and they are now, in addition to the aforementioned application 
to the Local Government Board, seeking the advice of their engineer, Mr. Birch, 
as to an alternative scheme to be proceeded with, should such application be 
refused. They are not neglecting to put their general powers into execution any 
more than the defendants.were in Glossop v. Heston and Isleworth Local Board (1). 
I especially mention this because I do not wish it to be inferred that, if these 
public bodies do neglect to exercise their power, that is a reason for not compel- 
ling them to exercise it. However, that is not the present case. ; 

This being the position of matters, what does the relator complain of? He says 
this: ‘The sewers being vested in you, the defendants, you allow or permit persons 
having no prescriptive right of drainage to drain through your sewers into my stream, 
and thereby cause additional and serious additional pollution.’’ There are two 
points to be considered here. Would the relator have any right of action at common 
law irrespective of these Acts of Parliament, by reason of this ownership of the 
sewers which I assume for this purpose is vested in the defendants; and, secondly, 
if he would not, does the Rivers Pollution Act or any other Act give him a right of 
action ? 

As to the first point, which does not seem to have been very much discussed in 
the previous case, we must remember that the vesting of the sewers in the local 
authority gives them a very limited right of ownership. I am not prepared to say 
that they are in the same position as a landowner through whose land a sewer, an 
artificial work, runs. It by no means follows that they have the same rights as he 
has. He can stop up the sewer without asking anybody. But as I read this Act 
of Parliament I am by no means prepared to say that this local sanitary board can 
stop the sewer up, and thereby cause a most frightful nuisance to the inhabitants 
of the district whose drainage it is their business to protect and perfect. That is 
the first difficulty in the way—that the vesting is not an absolute right of owner- 
ship, but a modified and limited right of ownership, and it does not, in my opinion, 
give them a right to stop up the sewer. But, even assuming they had an absolute 
right of ownership, could they bring an action at law? I think they could not. 

This is the case of a landowner with running through his land a sewer, through 
which persons above have a prescriptive right of drainage and of sending sewage. 
He cannot stop up the sewer against them. But other persons also above who have 
no such prescriptive right send sewage down the sewer. As he cannot stop up the 
sewer, how is he to prevent it? I know of no means except by bringing an action 
and obtaining an injunction to prevent the persons who were not entitled to drain 
into the sewer doing so. Whether he could get such an injunction or not must 
depend upon circumstances. In the case I put, it by no means follows that he 
sustains any damage. It may be utterly immaterial to him, as it is in this case, 
whether there is more or less Sewage thrown down. It does not matter to him in 
the least. Could he maintain an injunction? My present impression is that he 
shige but if he could not maintain an injunction then, these people, by going on 
tor twenty years, would get a prescriptive right, and he would be entitled to an 
injunction upon the ground of permanent injury to his property by prescription 
ree bende ria it. Se dati for this purpose, he could get an injunction. 
cm esi . “6 e rs is is Poser lower down the stream which is polluted 
down your adwor and tbbtetbne hen ete — pe prays, 
“Because you dahiot bein oti i Rie es aoe ageinas you.” What for? 
sebhttin ddticaar ay ee ac nA or an Injunction against the people who are 
2 ea se rough your land. Suppose he says: ‘I do not care about 

; y people already have prescriptive rights of sending this sewage 
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A into the sewer that I do not care about other people getting them too.’’ Is he 








‘ates to’ bring an action for the purpose of asserting his title to prevent a 
ee as to which he is perfectly indifferent? It is a most singular thing 

Independently of that, did one ever hear of an action against a man because h 
did not bring an action against his neighbour. It is impossible to suppose that 
any such action could be maintained. If one could maintain it, one eal et 
an injunction against a man for not bringing an injunction NS against his 
neighbour. As it is the only means of preventing the nuisance, it comes to an order 
that he shall bring an action for an injunction against all his neighbours who are 
sending sewage down without a prescriptive right into the sewer. That is, he 
would have to fight in every case the question of prescription and dieters 
and fifty other questions which might arise. How can we tell in the absence of 
the people what the defence might be? He may have lost his right by acquiescence 
or in various other ways. No such action has ever been heard of at common law 
and I am sure no such action has ever been heard of in equity. If there is no schon 
at common law where do you get the right under the statute? The only rights 
under the statute are given to prevent the local authority from committing a 
nuisance. They say: ‘‘We have done nothing at all. We found the sewers in 
this state, and we left them there.’’ Besides that they have a general scheme of 
drainage which they are endeavouring to put in force, and as to which I say, with- 
out negligence or without the imputation of negligence upon them, they are doing 
the best they can. Is that a case which gives the relator any right to an in- 
junction? I think it does not. 

I come to the last ground. It appears to me that there is one sentence in the 
judgment of Corron, L.J., in Glossop v. Heston and Isleworth Local Board (1), 
which puts an end to this case altogether. He says this (12 Ch.D. at p. 127): 


“But it would be contrary to the course of the court to make a decree of that 
nature against the defendants, unless the court is satisfied that there is some 
particular mode by which they can carry into effect this scheme of drainage, 
and in that way exercise the powers of this Act of Parliament.”’ 


The court is asked to enjoin a man or corporation under penalties to prevent a 
state of things being allowed to continue without being aware of any means by 
which he can stop it. Surely that cannot be right. You are not to send a man 
to prison for not preventing what he cannot prevent. In A.-G. v. Colney Hatch 
Lunatic Asylum (2) Lorp Harnerteysaid that one could not make an order to do 
a thing which was impossible. I agree with the statement of Corron, L.J., that 
before you can make an order directing a man to do something—for that is the 
effect of the injunction; it is negative in form, but it is positive in fact—you must 
be satisfied that he can doit. As I said before, I am not only not so satisfied, but, 
upon -the present evidence, I think the defendants cannot prevent the use of the 
sewer which is complained of. 

There is one other ground that was not mentioned in Glossop v. Heston and Isle- 
worth Local Board (1), but which appears to me to be a very important ground, 
and that is that, in granting an injunction which is a very delicate jurisdiction, the 
court always looks at the balance of convenience. I agree that where there has 
been an injury to the plaintiff’s property, it is no answer to say: ‘‘We have invaded 
your property because it ig more convenient to us.’’ But where there is a con- 
tinuance of a state of things which you find existing, and which it is only by the 
intervention of Parliamentary powers you can stop, would it be right to grant an 
injunction when you cannot compel the exercise of the Parliamentary powers, the 


effect of which would be to cause 4 most frightful injury to the town of Dorking? 
I am now assuming that they could physically stop up the sewer. Would it be 
right to order ther to stop it up, leaving the town of Dorking to go undrained, and 
80 probably cause disease, which would be utter destruction to the town, because 
there ia a temporary injury to the plaintiff? That is a consideration which the 
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court must not lose sight of when it is asked to grant a mandatory Sree 
am by no means prepared to say what the rights of the plaintiff would be if 
defendants neglected to put in force their Parliamentary powers, but I am prepare 
to say that the court would find some remedy for him in that case. 

It appears to me that this case is not fairly distinguishable from Glossop v. 
Heston and Isleworth Local Board (1), and that the learned judge in the court 
below rightly considered himself bound by that case in coming to the conclusion 
that he did, and I think that we are equally bound, and, therefore, this appeal 
ought to be dismissed. 


COTTON, L.J.—In this case I assume that thé sewers are vested in the deten- 
dants. It is not necessary in the view which I take to give any opinion upon it 
in this case, but I assume, for the purpose of the argument, what I have no doubt 
is the case, that the stream in which the relator is interested is in a very- bad 
state and is becoming daily worse. But does that entitle the relator to a decree 
and injunction against the defendants? The defendants are doing nothing. They 
are not making any new sewer or being active in exercising any power which they 
have under the Public Health Act, of turning sewage into any different course from 
that in which it previously went. In that state of things, in my opinion, the case 
is exactly the same in principle, although there are minute differences, as Glossop 
v. Heston and Isleworth Local Board (1). I adhere to the opinion that was there 
expressed by me. 

True, under the Act of Parliament these sewers have become vested in the defen- 
dants [see Public Health Act, 1936, s. 7]. Under the Act they cannot close up 
those sewers without providing that which is necessary for the purpose of carrying 
away the sewage, nor can they close up any sewer which would create a nuisance 
[see s. 81 of Act of 1986]. Could it be for a moment said that closing up this 
sewer without providing another system of Sewage would not cause a great nuisance 
to every householder who had previously drained into these sewers? It is not only 
so as regards those already drained into the brook; but, under the Act of Parlia- 
ment, every householder has a right, if his house is within a certain distance of 
this sewer, of conducting his drain into it, and, that being so, no permission is 
required from the defendants to enable any householder having a new or old house 
to connect his drain with this sewer. Therefore, they are not using their sewer for 
the purpose of carrying this drainage in the same way as a body or a person would 
be doing who permitted or allowed persons to turn their sewage into a sewer when 
those persons could not make any connection with the sewer except by the per- 
mission or with the authority of the person in whom the sewer was vested. In my 
opinion, therefore, it cannot be said that the defendants are using this sewer for 
s par vces of conveying this sewage, which I assume, causes a nuisance to the 
plaintiff. 


It is said that that would not be in accordance with s. 17 of the Public Health 
Act, 1875 [s. 81 of the Act of 1936], which Says: 


“Nothing in this Act shall authorise any local authorit 
Sewer, drain, or outfall for the purpose of ¢ 
into any natural stream or watercourse. ..."’ 


y to make or use any 
onveying sewage or filthy water 


I pointed out how, in my opinion, they are not to be considered as themselves 
using, either by conveying, or by granting permission for Sewage to be conveyed, 
into the stream by means of this sewer. The construction of the section is, as I 
understand it, that the Act does not give authority to use or do anything mes? to 
commit a nuisance, and, as was pointed out by James, L.J., and I think also by 
myself, in our judgments in the Glossop Case (1), that it comes simply to this, that 
if you want, for the purpose of doing anything, to rely upon authority given by the 
Act, you must do that thing so as not to commit a nuisance. Here the defendants 
are doing nothing, They are not constructing a new system of Sewers. It was 
said that they are using this sewer by allowing it to be used as part of the existing 
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system of drainage, which is vested in them. They are not substituting a new 
system of sewage, and, in my opinion, the mere fact that they have not substituted 
a new system of sewage cannot make a using of this sewer by them, when it is 
used Een any leave granted by them, under the rights which are granted by the 
Act to householders. 

That being so, in my opinion, they are doing no illegal act; and the injunction 
ought'not to be granted. But it is said that they can prevent this being done, and, 
therefore, that an injunction ought to be granted for the purpose, as I understand 
the argument, of compelling them to exercise for the benefit of the plaintiff those 
rights which they have of preventing this nuisance. I have dealt with the ques- 
tion of closing up the sewer. It is said that they may prevent the nuisance in- two 
ways, by bringing an action or by taking proceedings under the powers of the Act 
against the persons who are in fact causing the nuisance by sending their sewage 
into the sewer. The Master of the Rolls has dealt with this part of the case, and, 
I must say, except where a person has bound himself by contract to bring an action 
—which, of course, is a different question—I never heard of anyone bringing an 
action against another person because that other person did not bring an action 
which the plaintiff could as well bring himself. If here there is a nuisance com- 
mitted by the persons who are sending their sewage, either de novo or continuing 
to send it, into the sewer, and thence into the stream, the plaintiff can bring an 
action just as well as the defendants, except that it is said he has not the same 
knowledge. But does the fact that the defendants know of evidence which the 
plaintiff does not know entitle the plaintiff to bring an action against the defendants 
for not bringing an action which the plaintiff himself at law may bring, although 
he may have some difficulty in proving his case? I never heard of any such prin- 
ciple and, in my opinion, there is none. ~ 

It was said—and that was, I think, really the principal argument—that, although 
the defendants here are not actively doing anything which causes the nuisance, 
although they are doing nothing the doing of which can be stopped by granting 
an injunction, they may indirectly be compelled to exercise the powers of an Act 
of Parliament which would be a benefit to the plaintiff by preventing the sewage 
coming into the stream. I repeat here what I said in the Glossop Case (1), that, 
in my opinion, if that is the object to be attained, it ought to be done by an order 
directing the defendants to exercise their powers, and not by way of injunction, 

hich i have that indirect effect. 
Ww Ste tabiiy of that, there has been no default, as the Master of the a ee: 
pointed out, on the part of the defendants to exercise their powers. They nk 
been trying to exercise their powers, but they cannot do 80. There is : a = 
objection to what is asked by the relator as the ground for the eo hacen : = 
opinion, it would not be right to grant an injunction to restrain the defen aa 
from allowing this sewage to come into the stream, when it does not vs tase hat 

: i i by the Act of Parliament by which 
there is any means under the authority given by ' de ne 
they can divert the sewage from the stream. It is said that tha 7 co ee 
all the cases decided with reference to this matter. In my et aus : Pa eid 
to not one of them. In all the cases which have been referred to, the apes a 
who were restrained had done something actively to turn ns pa wages 
stream or on to the land of the parties complaining of it. In ; snare eo jon 
not material to consider whether the eT, st i siti aan oe wri a 
other means. The Act of Parliament as given the ra oa 
sewage, provided they can do so without ac gia fivabate ac esd 
do so without committing a erage tener a papi cumdiageetions 

em to do it, and they are in the same pc ga ; -e 
nig neighbour without any Parliamentary authority. It phan eh as rr 

’ be done under any of the powers given to them by : 
ee Or i H the defendants are doing nothing, and they are 
committing # nuisance. tere hie so ya of the Act, when it does not appear 


lled to exerci of | | 
oA astro the powers would prevent the injury or loss to the relator of 
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which he complains. In my opinion, that would be a fatal Sah ge to ay aa 
i inj i . hich the relator here tries to achieve i 

ing of an injunction for the purpose w or iN Lte aee ee 
by his application for an injunction. In my opinion, 

Laieninbion and bill was right, and, therefore, the decree appealed from ought to 
be affirmed. 


LINDLEY, L.J.—I am of the same opinion. I will only add, having oes 
carefully at Glossop v. Heston and Isleworth Local Board (1), I do not see how 
to distinguish this case from that in substance. 

Solicitors: Walters, Deverell & Walters; Duncan, Warren & Gardner for Hart, 


Hart & Marten, Dorking.. 
ais [Reported by E. S. Rocue, Esq., Barrister-at-Law.] 





MURRAY v. SCOTT 
AGNEW v. MURRAY 
BRIMELOW v. MURRAY 


[House or Lorps (The Earl of Selborne, L.C., Lord Blackburn and Lord Watson), 
April 24, 25, 28, 29, May 23, 1884] 

[Reported 9 App. Cas. 519; 58 L.J.Ch. 745; 51 L.T. 462 ; 
88 W.R. 173] 

Building Society—Borrowing money—Power to borrow—Rule authorising borrow- 
ing, without limit of amount specified, ‘‘as occasion may require’’—Borrowed 
money charged on funds and property of society—Credit of members not 
pledged—Validity of rule. 

Building Society—Rule—Validity—Rule valid unless effect to make society 
different from building society formed and carried on under Building Societies 
Acts. 

By a rule of a building society enrolled under the statute 6 & 7 Will. 4, c. 32 
(passed in 1836 to regulate building societies and repealed by the Building 
Societies Act, 1874): “The trustees or directors for the time being of this 
society may, from time to time as occasion may require, borrow and take up 
at interest any sum or sums of money from the society’s banker, or from any 
banker, or from any other Person or persons; any borrowed money shall be a 
first charge on the funds and property of the company.’’ 

The only real and true limit of the rule-making power of a building society 
as to a matter not governed by the general law of the realm or by any express 
Statutory prohibition is that the power cannot be exercised so as to make the 
society a thing different from a building society formed for the purposes and 
in the manner defined by the Building Societies Acts. It might have that 
effect if the rule authorised borrowing, or the use of mone 
poses other than those of a building society within the Acts, or if it enabled 
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made all borrowed money ‘‘a first charge on the funds and property of the 
society,’ of which the base was necessarily the total amount of the contributions 
of members, and the creditors could have no recourse except against such funds 
and property. Accordingly, the rule, although it contained ‘no limitation on 
the amount to be borrowed, was valid, and persons advancing money to the 
society under it were entitled to rank as creditors against the assets of the 
society in priority to the members thereof of all classes. 

So held by the Court of Appeal. 

Per Lorp Biacxsurn: Although a limit as to the amount which the trustees 
or directors are authorised to borrow is obviously highly expedient, I do not 
see how such a limitation can on any principle be said to affect the question 
whether the borrowing is repugnant to the principles of the society. ...A rule 
authorising borrowing so as to charge the funds of the society, but not the 
persons of the members, is valid though there is no limit placed on the amount 
which can be borrowed. 


Notes. Provisions regarding the rules of building societies are now contained 
in ss. 4 & 5 of the Building Societies Act, 1962: 42 Hauspury’s Srarures (2nd 
Edn.) 64-66. 

Considered: Re Middlesbrough, Redcar, Saltburn-by-the-Sea, and Cleveland 
District Permanent Benefit Building Society (No. 2) (1885), 538 L.T. 203; Re Mutual 
Aid Permanent Benefit Building Society (1885), 30 Ch.D. 484; Re West London 
and General Permanent Benefit Building Society, [1894] 2 Ch. 352; Sinclair v. 
Brougham, [1914-15] All E.R.Rep. 622. Referred to: Brooks ¢ Co. v. Blackburn 
Benefit Society (1884), 9 App. Cas. 857; Blackburn and District Benefit Building 


Society v. Cunliffe, Brooks & Co. (1885), 29 Ch.D. 902; Birch v. National Union 


of Railwaymen, [1950] 2 All E.R. 253. 
As to borrowing by a building society, see 3 Harssury’s Laws (3rd Edn.) 
611-615; and for cases see 7 Dicest (Repl.) 518 et seq. 
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44 L.T. 449; 29 W.R. 529, C.A.; 7 Digest (Repl.) 519, 256. 

Blackburn Building Society v. Cunliffe, Brooks & Co. (1882), 22 Ch.D. 61; 52 
L.J.Ch. 78; 48 L.T. 33; 31 W.R. 98, C.A.; affirmed sub nom. Brooks . Co. v. 
Blackburn Benefit Society (1884), iat ee and 54 L.J.Ch. 876; 52 L.T. 

95+ 33 W.R. 809, H.L.; 7 Digest (Repl.) 515, 230. 

eee vy. Hawks (1848), 16 Sim. 407; 12 L.T.0.5. 238; 12 Jur. 1087; 60 E.R. 

931; 7 Digest Repl.) 489, 71. . . 
te Fos Beneftt foe) Society (1861), 1 Drew. & Sm. pil 80 L.J.Ch. 785 ; 
ALM. 610; 25 J.P: 805; 7 Jur.N.S. 1045; 9 W.R. 689; 62 E.R. 489; 7 Digest 


(Repl.) 487, 58. 
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. m County Permanent Investment, Land and Building Society, Ly es 

a Ak: Wilson's Case (1871), L.R. 12 Eq. 516; 41 L.J.Ch. 124; 25 L.T. 83; 

; 7 Digest (Repl.) 514, 228. 

DEAE CIDR Cans teon, (1804)¢ 3 ‘E. & B. 194; 2 CLR. 1148; 28 L.J.Q.B. 247; 
23 L.T.O.S. 109; 18 J.P. 585; 18 Jur..698; 2 W.R. 199; 118 E:R. 1114; 
25 Digest (Repl.) 820, 91. 

Kelsall hats yan 11 Exch. 518; 25 L.J.Ex. 158; 26 L.T.0.S. 226; 20 J.P. 
150; 156 E.R. 933; 25 Digest (Repl.) 346, 276. 

Moye v. Sparrow (1870), 22 L.T. 154; 18 W.R. 400; 7 Digest (Repl.) 513, 221. 

Mullock v. Jenkins (1851), 14 Beav. 628; 21 L.J.Ch. 65; 18 L.T.0O.8. 208; 51 
E.R. 426; 7 Digest (Repl.) 520, 265. 

Grimes v. Harrison (1859), 26 Beav. 485; 28 L.J.Ch. 823; 83 L.T.O.S. 115; 
23 J.P. 421; 5 Jur.N.S. 528; 53 E.R. 966; 7 Digest (Repl.) 520, 266. 

Re Patent File Co., Ex parte Birmingham Banking Co. (1870), 6 Ch. App.. 83; 
40 L.J.Ch. 190; 19 W.R. 193, L.JJ.; 9 Digest (Repl.) 708, 4701. 

Re Florence Land and Public Works Co., Ex parte Moor (1878), 10 Ch.D. 580; 
48 L.J.Ch. 187; 89 L.T. 589; 27 W.R. 286, C.A. 

Re Colonial Trusts Corpn., Ex parte Bradshaw (1879), 15 Ch.D. 465; 10 Digest 
(Repl.) 766, 4983. 

Re Hallett’s Estate, Knatchbull v. Hallett (1880), 13 Ch.D. 696; sub nom. Re 
Hallett’s Estate, Knatchbull v. Hallett, Cotterell v. Hallett, 49 L.J.Ch. 415; 
42 L.T. 421; 28 W.R. 782, C.A.; 48 Digest 1021, 4614. 

Pennell v. Deffell (1853), 4 De G.M. & G. 872; 1 Eq. Rep. 579; 28 L.J.Ch. 115; 
22 L.T.0.S. 126; 18 Jur. 278; 1 W.R. 499; 48 E.R. 551, L.JJ.; 43 Digest 
1021, 4612. 

Western Bank of Scotland v. Addie, Addie v. Western Bank of Scotland (1867), 
L.R. 1 Se. & Div. 145, H.L.; 85 Digest (Repl.) 31, 217. 

Diggle v. Higgs (1877), 2 Ex.D. 422; 46 L.J.Q.B. 721; 87 L.T. 27; 42 J.P. 245; 
25 W.R. 777, C.A.; 25 Digest (Repl.) 422, 61. 

Re Phenix Life Assurance Co., Burges and Stock’s Case (1862), 2 John. & H. 441; 
31 L.J.Ch. 749; 7 L.T. 191; 9 Jur.N.S. 15; 10 W.R. 816; 70 E.R. 1131; 
10 Digest (Repl.) 1057, 7336. 

Houldsworth v. City of Glasgow Bank (1880), 5 App. Cas. 817; 42 L.T. 194; 28 
W.R. 677, H.L.; 9 Digest (Repl.) 256, 1631. 

Spackman v. Evans (1868), L.R. 3 H.L. 171; 37 L.J.Ch. 752; 19 L.T. 151, bs BD. 
9 Digest (Repl.) 446, 2919. 

Evans v. Smallcombe (1868), L.R. 8 H.L. 249; 87 L.J.Ch. 793; sub nom. Evans 
v. Smallcombe, Re Agriculturist’s Cattle Insurance Co., 19 L.T. 207, H.L.; 
9 Digest (Repl.) 445, 2918. 

Houldsworth v. Evans (1868), L.R. 8 HU. 263; 87 L.J.Ch. 800; sub nom. 
Houldsworth v. Evans, Re Agriculturists’ Cattle Insurance Co., 19.0.7; in 
H.L.; 9 Digest (Repl.) 447, 2929, 


Phosphate of Lime Co. v. Green (1871), L.R. 7 C.P. 48; 25 LT. 636; 9 Digest 
(Repl.) 440, 2872. 


Appeals from decisions of the Court of Appeal (Str Georce JesseL, M.R., Corron 
and Bowen, L.JJ.) in appeals from the Vice-Chancellor of the Chancery Court of 
Lancaster (H. F. Bristowe, Q.C.), in cases arising in the winding-up of the Guardian 
Permanent Benefit Building Society, reported 23 Ch.D. 440. 
in the first case the appeal was brought by Mr. Adam Murray, the official 
liquidator of the Guardian Permanent Benefit Building Society, from an order of 
the Court of Appeal reversing an order of the Vice-Chancellor. The society carried 
on business in Manchester. It was formed in 1870, and was enrolled under the 
Act 6 & 7 Will. 4, c. 82. Tt was being wound-up in the Lancaster Chancery 
Court, under an order made on Nov. 14, 1881. The rules contained the following : 


“Rule 82. The trustees or directors for the time bein 


| / g of this society may 
from time to time as occasion may require, borrow and t Pie 


ake up at interest any 





A 
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sum or sums of money from the society’s banker, or from any banker, or from 


any other person or persons; any borrowed money shall b 
, e a first 
funds and property of the company."’ y rst charge on the 


The rules when printed were submitted to the barrister appointed to certify the 
rules of building societies and certified by him. ‘ 

On appeal from the Vice-Chancellor the Court of Appeal held that r. 82, being 
a rule giving an unlimited power of borrowing money to the directors of a Balun 
society, was void although it had been certified by the certifying barrister and 
that persons advancing money under it on the security of the deposit of the title 
deeds of borrowing members must, in the winding-up of the society, give up their 
securities and prove against the residue of the assets after payment of the outside 
creditors and unadvanced members. 


Ambrose, Q.C., Maberly and Edwin Jones for Murray, the official liquidator, 
the appellant in the first and the respondent in the two other appeals. 

Cozens-Hardy, Q.C., and Buckley for the respondent Scott. 

Davey, Q.C., and Hopkinson for the appellants Brimelow and Agnew. 


Their Lordships took time for consideration. 


May 23, 1884. The following opinions were read. 


THE EARL OF SELBORNE, L.C.—The principal question on these appeals is 
as to the validity of r. 32 which authorises the trustees or directors of the Guardian 
Permanent Benefit Building Society to borrow money “‘from time to time as 
occasion may require,”’ without any limitation of the amount to be so borrowed, 
but with the provision that ‘‘any borrowed money shall be a first charge on the 
funds and property of the society.’’ The words, ‘‘as occasion may require,’’ when 
read in connection with the rest of the rules, necessarily mean when and as there 
may be occasion to borrow money for the purposes and objects of the society, as 
defined by r. 1. Any borrowing for other purposes, or other objects, would be a 
breach of the duty of the trustees or directors under those rules, and certainly can- 
not be taken to be authorised by the terms of r. 32. In point of fact no money 
was borrowed or applied for any unauthorised purpose. Rule 82 has all the force 
and authority which it can derive from the mutual contract and agreement of the 
members of the society, and from the certificate and allowance of the barrister 
appointed for that purpose under the Friendly Societies Acts, incorporated (by 
reference) into the [repealed] Act 6 & 7 Will. 4, c. 32 [which regulated benefit 
building societies], under which this society was formed. Unless, therefore, it was 
illegal and ultra vires for the members of such a society to make and for the barrister 
to allow and certify such a rule, the debts contracted by virtue of it are well 
charged upon the general funds and property of the society, and ought to be allowed 
and provided for out of such funds and property in priority to the shares and 
interests of all classes of members. 

The Vice-Chancellor of the Duchy of Lancaster, and the Court of Appeal, con- 
sidered it to have been settled, by authorities which they ought to follow, that any 
rule of such a society, formed under the Act of 6 & 7 Will. 4, by which borrowing 
money without some limit of amount was authorised, was repugnant to and incon- 
sistent with the provisions of that statute, and, therefore, incapable of being made 
legal by any consent of members or allowance of the certifying barrister. But, 
when the authorities which were supposed to establish this proposition are referred 
to, none of them is found to be really a decision upon that point; they all seem 
to depend upon 4 dictum of Lorp HaTHerLey, L.C., in Laing v. Reed (1), to the 
effect that, although a limited borrowing power, if expressly given by a rule duly 
certified, would be good (as was decided in that case), a rule authorising the trustees 
“to raise ap unlimited sum of money wholly regardless of the contributions which 
might be made by the members,'’ would be “contrary to the intent and noone 
of the Act.’’ I am pot sure in what sense these words ‘wholly regardless of the 
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contributions,”’ etc., were meant by Lorp Harnerzey to be understood, but I sub- 
scribe to the doctrine laid down in the same case by GIFFARD, L.J., that the es 
ought to be whether the rule (not being contrary to any express ee Se : 
statute) was one which made the society a thing different from a bene t_ OCs 
society.’’ If not, and if it ‘merely provided ‘a method of conducting pnaky 
(i.e., the proper business of a benefit building society), it could not be illegal or 
ultra vires, being made by the proper authority, and certified in the proper manner. 
Without disparagement to the weight justly due to those learned judges who in 
several later cases have referred, with apparent approval and concurrence, to Lorp 
Haruertey’s dictum, I think that in this state of authority the point cannot be 
regarded as settled, and that your Lordships ought to decide it according to your 
own view of the true effect of the statute. 

Upon principle it seems clear that if a borrowing power may be (as both Lorp 
Haruertey and Girrarp, L.J., rightly, in my opinion, decided it to be) not only 
consistent with, but reasonably conducive to, the proper objects of a benefit build- 
ing society (though not so necessary as to be implied unless expressly given), it 
must be competent for the members of the society to make, and for the barrister 
to certify, a rule conferring such a power, and if it be contended that such a power 
could only be given under certain conditions and limitations, the law prescribing 
and defining those conditions and limitations must be in some way discoverable 
from the statute, otherwise the authority competent to give the power must also be 
competent to define its extent, and to prescribe the conditions (if any) under which 
it is to be exercised. In Laing v. Reed (1) the power was expressly limited, so that 
the money borrowed was at no time to exceed two-thirds of the amount for the 
time being secured by mortgages to the society, and the same limit has since been 
prescribed by law to societies within the Building Societies Act, 1874 [repealed 
except for ss. 1, 4, 7, & s. 32 (partly) by Building Societies Act, 1962], by which 
rules giving borrowing powers are expressly authorised. But the subject is not in 
any way regulated, or even so much as mentioned, in the Act of 6 & 7 Will. 4, and 
the particular terms in which Lorp Hatrnertry expressed himself in Laing v. Reed 
(1) were probably influenced by the circumstances of the case which he had then 
before him. 

The only limitations of the general power to make rules and regulations conferred 
by the Act of Will. 4 upon the members of such societies (beyond the necessity of 
having them certified), which are discoverable from the statute, are generally and 
equally applicable to all such rules and regulations. They must be (i) ‘‘Wholesome 
rules and regulations for the government and guidance of the society,”’ that is, of a 
society formed for the purposes and in the manner defined by the Act; (ii) not 
repugnant to any express provisions of the Act; and (iii) not repugnant to the 
general laws of the realm. It cannot be alleged that the omission of the rule in 
question to prescribe any fixed or ascertainable limit of the amount to be borrowed 
is repugnant to any express prohibition of the Act, or to any general law of the 
realm. Nor can it reasonably be contended that the word “wholesome” renders every 
rule or regulation (though agreed to by the members of the society and duly 
certified) void in law if, in the opinion of a court of justice, it is of more or less 
questionable expediency, or not accompanied by all such checks and safeguards as 
a judge may think desirable for excluding the possibility of any abuse. 
hi Spb aivhuort ae true limit of the rule-making power, as to a matter not governed 

y the ge aw of the realm or by any express prohibition in the statute, must 


: the 
and in the manner defined by the Act. It might have that effect if Sine 


authorised borrowing, or the use of money borrowed, for purposes other than those 


G 





4 


H.L.] MURRAY v. SCOTT (Ear or SELBorng, L.C.) 333 


A prescribed by the Act. But the rule now in question does neither of these things. 


It only authorises borrowing ‘‘as occasion may require,’’ manifestly (as I have 
already said) for no other purposes than the proper purposes of the society, which 
appears, by all the other rules, to be a benefit building society, as defined by the 
Act, and nothing else. It does not authorise the trustees or directors to pledge, 
in any way, the personal credit of any individual members of the society (unless 
indeed they think fit, by way of security only, to pledge their own); it expressly 
makes all borrowed money “‘a first charge on the funds and property of the society,”’ 
of which the base is necessarily the total amount of the contributions of members, 
and the creditors can have no recourse except against such funds and property. 

I am, therefore, of opinion that r. 32 of this society is valid in law, and that the 
appellants in Brimelow v. Murray and Agnew v. Murray are entitled to rank as 
creditors against the assets of the society in priority to the members thereof of all 
classes, including those represented by the respondents in Murray v. Scott, as to 
whom the order, which is the subject of the appeal of Murray v. Scott, is, in my 
opinion, correct, and ought to be affirmed. 

The only other point on which I think it necessary to say anything is as to the 
claim of the creditors represented by the appellants Brimelow and Agnew to special 
equitable charges upon certain properties mortgaged to the society, the title deeds 
of which were deposited with them by way of security for the advances made by 
them under r. 32. I think that this claim is inconsistent with the true meaning 
of that rule, which I understand to be that all the moneys borrowed under it are 
to have the benefit, equally and pari passu, of a first charge upon the general funds 
and property of the society. If the directors could pledge particular assets of the 
society to particular lenders under that rule, the other lenders under the same rule 
would be deprived pro tanto of that first charge which the rule gives them, and 
the successive borrowing operations would have a different incidence upon the funds 
of the society from that intended and authorised. I, therefore, agree on this point 
(though for a different reason) with the reversal by the Court of Appeal of the judg- 
ment of the Vice-Chancellor of Lancaster. The several orders complained of by the 
appeals of Brimelow v. Murray and Agnew v. Murray ought, therefore, in my 
opinion, to be reversed, except so far as they direct the delivery up to the official 
liquidator of the deeds and documents therein respectively mentioned. For the 
rest of both those orders there should be substituted a declaration to the following 
effect: ‘That subject to and after payment in full of the costs of the winding-up 
of the society including the costs of all the appeals to this House, and in the second 
place of the debts of the creditors of the said society, other than persons having 
advanced moneys to the society, the assets of the society should be applied in 
payment of all persons having advanced on loans to the said society, or the trustees 
or directors thereof, whose claims remain unsatisfied, in full, if the assets are 
sufficient, or if not, of a dividend pari passu and pro rata. The surplus, if any, 
should be applied in payment of the amounts due to those members of the society 
who are represented by the claimant Scott; in full if there be sufficient, if we. in 
payment of a dividend pari passu and rateably, in priority to the an Ww ‘i are 
not holders of deposit or paid-up shares, and the residue, if any, to the other s aa 
holders.’’ With that declaration (which includes a provision for the costs of al 
three appeals) these cases should be remitted to the court below. 


LORD BLACKBURN stated the facts, and continued : I have come to the 
conclusion that the orders made in the two cases of Brimelow v. Murray and 
Agnew y. Murray ought to be varied in the manner which the Lord Chancellor 
has stated, and that the order in Murray v. Scott is right, and should be affirmed, 
subject to the effect of the variation in the other orders, which will produce a great 

ractical difference in the result. ee er 
, The Vice-Chancellor of the County Palatine, in his judgment says: 

“Rule 82 of the rules [of the society] confers upon the trustees or directors 
thereof a power to borrow money without any limit or restriction as to amount, 
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but in my judgment this power, being without a limit, is bad, and indeed this A 
was almost admitted in the argument, and the point is covered by Lorp 
Haruer.ey's judgment in Laing v. Reed (1), and other cases.’ 
He does not by name cite any other case than Laing v. Reed (1), but cer 
thought there were others. In the Court of Appeal Sir Georcr Jesse, M.R., in 
Calvert's Case, says (28 Ch.D. at p. 450): B 
“This is a building society with a rule which empowered the governing body 
of the society to borrow unlimited sums of money. This rule has been certified 
and been acted upon to a very considerable extent. But it is now well settled 
by the law that in such a society as this an unlimited power to borrow is not 
authorised, and that consequently such borrowing is beyond the powers of the 
society. Still all has been done here perfectly bona fide. The persons who GC 
made the rule, as well as those who acted upon it by borrowing and lending, 
all acted under a common mistake in law that that was a lawful rule, and was 
binding on the society.”’ 


He proceeds to state that on the winding-up it appeared that a large part of what 
formed the assets of the society was derived from money ‘ 


‘obtained in some shape or other from people who lent their money either with- D 
out security or on equitable deposits or mortgages of property to the society, 

and the present respondent is one of those persons. Such borrowing from her 

was unauthorised, and consequently her loan to the society did not create 
either a legal or an equitable debt from the society to her.” 


Cotron and Bowen, L.JJ., concurred. 

It appears from the report that the counsel who argued for the then respondent E 
before the Court of Appeal, as well as those before the Vice-Chancellor did not, at 
least strenuously, deny that the rule was ultra vires, apparently relying more upon 
other grounds. But the very learned judges were not passive instruments in the 
hands of the counsel, and, even if it had been admitted, certainly would not have 
given this judgment unless they had believed that it was settled that, though accord- 
ing to Laing v. Reed (1), the authority of which was not impeached, and which 
indeed was binding on the Court of Appeal, though not on this House, a rule 
similar to that in question if it contained a limit as to the amount to be borrowed 
was good, yet that a rule not containing such a limit as to amount was ultra vires. 
Counsel not having urged the point may account for Str GeorGe Jesseu, M.R., not 
entering into the reasons further than saying it ‘‘was well settled’’; but that does 
hot deprive the present respondent of the benefit of the fact that the judges in the G 
Court of Appeal, two of whom, Sir Grorce JesseL, M.R., and Corron, L.J., had 
had as much experience in this branch of the law as anyone, and certainly much 
more than I can pretend to, thought it well settled. I for a time thought it 
probable that there were some decisions not known to me which supported their 
opinion. The research of counsel has produced all the authorities known to them, 
and my own research and the inquiry which I have made of the surviving members 
of the Court of Appeal lead me to the conclusion that the whole of the authorities— 
certainly all the reported cases—have been brought before the House. 


I will first, before going to the cases, consider the statute 6 & 7 Will. 4, c. 32. 
It begins with a preamble, 


“Whereas certain societies commonly called building societies have been 


established in different parts of the kingdom, principally among the industrious I 


classes, for the purpose of raising by small periodical subscriptions a fund to 
assist the members thereof in obtainine a small freeho] 


the property obtained therewith.” 


I think it material to see what authority, if any, 
managers of such a society at common law, 
the Act. The statute 6 Geo. 1,°6).18/ 3/18, 


to borrow would be given to the 
and then to consider the language of 
commonly called the Bubble Act, had 
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been repealed by 6 Geo. 4, c. 91, and from that time I know of nothing to render 
it illegal for any number of persons to agree together that each would take a share 
of a specified amount on which he should bind himself to the others, or to a trustee 
for the others, to make small periodical payments till the whole was paid up, and 
to do this for any legal purpose such as the purpose of raising a fund to be a lied 
for the object recited in this preamble, each member as between hi f 

, imself and 
the other members being liable only to the extent of his share, and as between 
themselves only liable to pay at the time and in the manner stipulated. 

In LINDLEY ON PARTNERSHIP (Ist edn.), p. 152, after examining the authorities, 
the author arrives at the conclusion, in which I agree, that the legality at common 
law of societies not otherwise objectionable than because the members held shares 
may be considered as finally established. There might probably be practical diff- 
culty in carrying on such a society with safety, or perhaps at all, without the 
aid of a statute. In order to apply the fund for the purpose indicated in the 
preamble to the statute 6 & 7 Will. 4, c. 32, the shareholders must employ some- 
body (whether directors or paid agents not members).to transact the necessary 
business, and, as some expense must be incurred for these purposes, in conformity 
with the maxim quando aliquid mandatur, mandatur et omne per quod pervenitur 
ad illud, the members who gave the agents authority to incur that expense were 
liable as their principals, and unless either some statute or the bargain made with 
the persons to whom the liability was incurred confined their recourse to the funds 
of the society inclusive of the amounts which the society could enforce against the 
shareholders, those members would be liable personally to the full extent of all 
their means. The amount of such liabilities to outside creditors would, however, 
generally be small. 

In the present case, while the whole of the liabilities of the society exceeds 
£30,000, the liability to the outside creditors is little more than £200. But it 
is not necessary for the purpose of managing such a fund to borrow money, and 
the managers, therefore, would not merely as such have authority to borrow. The 
members might, if they pleased, authorise them to do so, so as to charge not only 
the funds of the society, but also their individual responsibility. It would be 
very injudicious to do so, but they might do it. I do not think that even before 
Cor v. Hickman (2) it could have been held that they became partners, and so 
necessarily gave the authority. They might also (I am still speaking of matters 
as they were before the statute was passed) authorise the managers to borrow 
money from those who were willing to lend it, on the terms that the lenders should 
have a charge on the funds of the society, and on the unpaid subscriptions of the 
shareholders, but should have no recourse against the members further than the 
society or its trustee had recourse against them, yet give them no authority to 
borrow on any other terms. I see nothing to prevent such a bargain being good, 
though I do see that practically there would be great risk, in the absence of a 
statute, of not being able to establish that the loans were made on those terms. 

After reciting the preamble to which I have referred the legislature proceed 
to enable any number of persons to form such societies (which I think they 
could do at common law), and to make rules ‘‘so as such rules shall not be 
repugnant to the express provisions of this Act, and to the general laws of the 
realm.’’ And they provide that such rules should be certified and registered, so 
that all who dealt with the society might see what the rules actually were, and I 
think that those who dealt with the society could not say that any authority beyond 
what would be implied from the management of the fund was given, unless it was 
given by the rules which they ought to have examined. This removed one great 
fficulty in the way of working such societies. There 1s no provision in 
the statute that I can find that prevents the members of such a society from being 
personally liable to anyone who had a debt exigible from the society, but if the 
debt was contracted under a rule which required that the debt should only be 
contracted on the terms that the funds of the society should be liable, and not the 
persons of the members, the liability would be so limited. Whether any particular 


practical di 
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rule did so limit the responsibility or not was a de bipeees ner pike ot: 
upon the construction of the rule. The statute 6 ill. 4, ¢. 32 plane 
artificially drawn. It is obvious that those who promoted it were influ a 
mainly by a wish to help the industrious classes to obtain dwelling-houses ms we 
plots of land, and probably supposed that by Hmiting the maximum of a ‘ ae 
£150 they had secured that the shareholders should use the society only for the 
purpose of obtaining mortgages not above the value of £150. It was very soon 
found out that there was nothing to prevent a person who wished as a speculative 
builder to borrow £15,000 from taking 100 shares if he could find a society willing 
to lend so much on mortgage. Societies were formed and registered under the Act 
as building societies on a-very large scale. In some of those, rules were framed 
more or less resembling r. 32 in the present case, under which the managers 
acted as those of this society have done. In others, without any rule to authorise 
or purporting to authorise it, the managers of the society acted in the same way.° 

After a protracted parliamentary inquiry the Building Societies Act, 1874, was 
passed, repealing the Act of 6 & 7 Will. 4, c. 82, but by s. 8, amended by the Act 
of 1875, saving the existing societies unless they registered under the new Act, 
which the present society has not done. In 1857 Sm Ricnarp Bernewt [afterwards 
Lorp Westsury] when Attorney-General, gave an opinion for the guidance of the 
certifying barrister which I take from the report in the Parliamentary Papers 1869, 
No. 399, p. 121. It was as follows: 


“I am of opinion that a rule authorising the raising of money for the purpose 
of the society would be repugnant to the fundamental principles of the society, 
and that it cannot be certified as a rule in conformity with law and with the 
provisions of the statute.”’ 


This opinion was questioned, and in 1869 a bill was filed by William Heron Laing, 
a member of the Northern Counties Permanent Building Society, on behalf of 
himself and all other shareholders of the society (except the defendants), against 
the trustees of that society, for an injunction to restrain them from acting on 
r. 18 of that society, which had been, it was admitted on the bill, duly certified 
by Mr. Tipp Prarr as long ago as 1851. 


The rule is set out at length in the report of Laing v. Reed (1) in 39 L.J.Ch. at 
p- 2, thus: 


“XVITI—1. That the trustees for the time being may from time to time, as 
occasion shall require, borrow and take up at interest 
any banker with whom the funds of this society shall be deposited, or from 
any other person, to procure which the trustees may give their own personal 
security, and they shall be indemnified out of the first funds of this society 
which shall be received. 2. That the parties lending money to the trustees of 
this society pursuant to the provisions herein contained shall be allowed interest 
for the same at the rate of and not exceeding 5 per cent. per annum, such 
interest to be payable half-yearly or otherwise, as may be agreed upon, and 
that all loans shall be repayable to the lender by giving twenty-eight days’ 
notice, on any monthly meeting night of the society. 3. That for securing the 
repayment to the person or persons advancing the same, of all moneys to be 
borrowed by the trustees on behalf of the society as aforesaid, it shall be lawful 
for them the said trustees to give, or authori 
security as may be legal and as the truste 
for and in respect of the same. 

expressly signified in writing on t 
become responsible for any sum 
5. That the total sum of money t 
one time exceed two-thirds of ¢ 


mortgages to the society, including the mortgage or mortgages for which such 
advance or advances may be required.’ 


any sum of money from 


- 
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arene aig Law Reports, 5 Ch. App. 4, the tule is very much abridged, 
abridgment has misled many persons (including Mains, V.-C., in 
a case which I shall presently refer to) as to what the legal effect of the rule was, 
and consequently as to what was the actual decision of the Court of Appeal in 
Laing v. Reed (1), and, perhaps, though I say this with less certainty, as to what 
Lorp HaTHerLey meant in a part of what he is reported as saying. The rule seems 
to me to limit the recourse of the lenders to the funds of the society and the 
securities actually given under para. 3, and to exclude the previous liability of any 
member, except of those who had given as lenders their personal security. I should 
have said this even if para. 1 stood alone, but when para. 4 is read with it I 
think it is quite clear. Paragraph 5 adds a limitation, not as to who should be 
liable, but as to the amount to be borrowed. , 

The rule now in question, 32, as I construe it, does not contain any power to 
borrow on the security of the members, that given being only to make the moneys 
borrowed a first charge on the society’s funds and property, and, therefore, so far is, 
I think, identical with that of Laing v. Reed (1). But there is no limitation on 
the amount to be borrowed, and in that respect the rule now in question differs 
from that which in Laing v. Reed (1) was held valid. The bill was demurred to 
avowedly for the purpose of raising the question whether the rule was, as Sm 
Ricnarp Betsey had advised, repugnant and void or not. Matrns, V.-C., refused 
to decide this question on demurrer. There was an appeal before Lorp HarHERLey, 
L.C., and Girrarp, L.J.° The judgments were verbal. Conciseness was not among 
the many merits of Lorp Hatuertey. The report in the Law JourNnat was prob- 
ably abridged, that in the Law Reports is evidently much abridged. After stating 
that he thought that the demurrer was a proper mode of raising the question of 
law, he proceeds (I quote from the report in the Law Journat) to say (389 L.J.Ch. 
at pp. 6, 7): 


“Tf the law prohibits the raising of such sums of money, no certificate of the 
barrister could make it any better. But does the Act of Parliament in effect 
prevent or forbid any such arrangement being made as has here been made? 
If the rule had been a rule by which the society were authorised through the 
medium of its trustees to raise an unlimited sum of money, wholly regardless 
of the contributions made by the members, the effect would be plainly contrary 
to the spirit of the Act... .In substance it comes to this: so far from being 
contrary to anything in the Act it is simply a regulation by which they say, 
We are desirous of making available for the objects of the Act (that is admitted 
by the bill), for the purpose of purchasing freehold lands, our contributions and 
fines and other payments in the best possible manner for us all; and to say that 
will injure one or other when the company is framing its rules is nothing to 
the purpose—they are the best judges of that. The whole body form the rules, 
each judges for himself, and they carry the rules by a majority, and submit 
them to the barrister.’’ 


I think these expressions, which are left out in the abbreviated report in the Law 
Reports, throw some light on what Lorp HatnerLey was thinking of when he 
spoke of raising an unlimited sum of money ‘‘wholly regardless of the contribu- 
tions made by the members.”’ 

Girrarp, L.J.’s judgment is much the same in both reports. SIR RIcHARD 
BeTHeLL’s opinion had been cited in the argument, and GIFFARD, L.J., evidently 
had its terms in his mind when he explains what he thinks would be ‘‘repugnancy 
to the Act, viz., a rule making the society a society different from that specified 
in the Act. I do not find a word in his judgment to indicate that he relied on the 
limit of the amount contained in para. 5. The decision, which has never been 
reversed or even questioned, was that that particular rule, which, as I construe = 
confined the recourse of the lenders to the personal security of such trustees as by 


express writing made themselves responsible, who were to be indemnified out of the 
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first funds of the society and to the securities which might be given to the lenders, A 


i imi lid. ; 
d which also limited the amount to be borrowed, was va 
» This ais was on Nov. 4, 1869. On Dec. 17, 1869, GirrarpD, L.J., pro- 


nounced judgment in Re National Permanent Benefit Building Society, Ex parte 
Williamson (8), and there he says (5 Ch. App. at p. 312): 


“The matter itself is a very simple one. This company is what is called a 
benefit building society. Until the recent decision of the court in Laing Vi 
Reed (1), it was doubted whether, even if you put a limited borrowing lap 
among the rules of a society of this sort, that particular rule would be legal. 
But what we have here is a limited benefit building society, without any power 
to borrow, and the rules and very nature of that society show that it would be 
contrary to its constitution to borrow money so as to bind the company or to 
make the individual members of the company, as members, liable for borrow- 
ing money, because the whole constitution of the society is that the members 
are to make certain monthly payments, and in consideration of these monthly 
payments and the fines provided by the rules, they are to receive certain loans. 


What is here decided is that a society under this Act has no power to borrow 
unless its rules authorise it so to do, and that is, I think, as well settled to be 
law as anything not yet decided by this House can be. 

I do not think that the actual decision in Laing v. Reed (1) ought to be put 
higher than that a rule which authorised borrowing, but was so expressed as on 
its construction not to make the members as such liable for the money borrowed, 
and which also had a limit as to the sum to be borrowed, was valid. It left it open 
to anyone to say that, had not both these limits existed, non constat that the 
decision would not have been different. I think also that the language of 
Lorp Harnertey is such that it might fairly be argued that Lorp Harnertry 
attached weight to the limit as to amount contained in para. 5 of the rule. 
[ do not think that could be said of Girrarp, L.J. The legislature in the Act 
of 1874, by s. 14, expressly limited the liability of members, as such, in societies 
under that Act, in all cases. And in s. 15, while by sub-s. (1) authorising borrow- 
ing, and thereby showing that the legislature did not think it expedient to adopt 
Sir Richarp BerHety’s opinion that all borrowing was repugnant to the funda- 
mental principle of such a society, they did also by sub-s. (2) show that they 
thought it expedient at least to put a limit on the amount to be borrowed. But 
though such limit as to the amount which the trustees are authorised to borrow is 
obviously highly expedient, I do not see how such a limitation on the amount 
can on any principle be said to affect the question whether the borrowing is 
repugnant to the principles of the society. As counsel for the appellants Brimelow 
and Agnew forcibly put it in his argument, whether there should be a limit on the 
amount is a question not of principle but of expediency. If all borrowing power 
1s repugnant to the fundamental principle of the society, it cannot be that a power 
to borrow a sum limited in amount is not repugnant. 

But though this is my opinion, it certainly was not that of Matins, V.-C. In 
March, 1870, Hill’s Case (4), came before Matis, V.-C. There had been a set 
of rules certified by the barrister, among which had been a rule empowering the 
directors to borrow money, but on the revision of those rules in 1861 that rule was, 
im consequence of the opinion of Str Ric#arp BeTHELL, struck out. The rules 
subsequent to 1861 contained no power to borrow. The revision of the rules had 
been apparently conducted in a somewhat slovenly manner, and r. 19, as certified 
in 1861, contained language that alluded to the rule previously struck out. The 
Vice-Chancellor said that it did not give any power to borrow at all. That being 
Ai ane ie iareiciesrern ccs wh: ee there was no power to borrow, so 
eects ciantanae ae a ivi . ae pay calls made in the winding-up 
it tl _paying the le ers, an that was apparently all that the Vice- 

ancellor did decide. But though it was quite unnecessary, in a case where there 
was no such rule, to Say anything about the validity or invalidity of a rule giving 
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A a borrowing power, the Vice-Chancellor did give a judgment on that question, 





HH 


expressing his dissent from Laing v. Reed (1), which, even if wrong, was binding 
on him, and, to my mind, his reasoning is unsatisfactory. Yet it is upon this 
altogether unnecessary opinion, and, as far as I can discover, upon this alone, 
that Sir Grorce Jesse, M.R., must have acted when he said that it was settled. 

Mains, V.-C., assumes, without giving any reasons for it, that a rule giving a 
-hiedlbe, ary if valid at all, must give a power so as to enable those who 

) ) pledge the credit of the members as individuals. Whether a rule 
which authorised the managers to pledge the members as individuals was ever 
certified or not I do not know; it certainly would be eminently inexpedient that 
there should be such a power. Whether, if such a rule existed, it would be valid 
is a question which has never, as far as I can find, been raised; it certainly was 
not raised in Laing v. Reed (1). I think there is ground for saying that Lorp 
HATHERLEY meant to say that a power to raise money on the security of the indi- 
vidual members, irrespective of the amount of their contributions, would, in his 
opinion, be repugnant to the objects of the Act. I am by no means prepared to 
decide that question either way until it arises, which it never has hitherto, and 
certainly does not in the present case. But a rule giving power to borrow from 
those who were willing to accept as their only security the funds of the society, 
including the contributions which members might as such pay to the society, and 
the personal liability of such persons as chose to pledge their personal liability, 
stands on a very different footing. The Vice-Chancellor does not seem to have 
perceived that there might be such a distinction, and certainly not to have 
perceived that such a distinction did exist in the rule in Laing v. Reed (1). 

The only other case of those brought before your Lordships’ notice which I think 
it necessary to refer to is Re Professional, Commercial, and Industrial Benefit 
Building Society (5) in 1871. The language of James, L.J., has been cited as 
showing that he was under the impression that Laing v. Reed (1) was to be under- 
stood in the limited sense put upon it by Mauins, V.-C., in Hill’s Case (4), and 
though it is clear that no such point needed to be decided by James, L.J., I think 
that any opinion which he expresses on such a point is worthy of great attention. 
There had been an additional rule made in March, 1870, which on inquiry at the 
registrar's office it appears was duly certified, though the expressions attributed to 
James, L.J., had made that seem doubtful. That rule was in terms not substan- 
tially differing from the first paragraph of r. 18 in Laing v. Reed (1). It did not 
contain anything equivalent to para. 5. The question to be decided was, whether 
the society should be wound-up on the petition of persons who, if it was wound-up, 
would, or at least might be, contributories, but who certainly were not creditors. 
James, L.J., is reported to have said (6 Ch. App. at p. 861): ‘‘Then the petitioners 
say: We have a strict right to an order, we are contributories.’’ The lord justice 
points out that no statutable proof of inability to pay its debts was given against the 
society, and proceeds (ibid.) : 

“Nor has the insolvency been proved otherwise to the satisfaction of the court. 

It has not been proved to my satisfaction that there is any debt whatever in 

respect of which the society could be liable. First of all, a society of this kind 

is not entitled to borrow money except under a particular rule. It is no part 
of its business to borrow money. It may incur debts, no doubt, to a certain 

extent: it must, for instance, incur office rent and employ a solicitor and a 

secretary, end to that extent probably there is always some small amount of 

debt which everybody of this kind must incur. But beyond this it 1s very 
difficult to see what debts it could legally incur.”’ 


So far, what he says ig in exact conformity with what I I 
as my view of the law, but he goes on (ibid.) : 
“But it appears that the society having gone on receiving deposits from persons 
other than members, and having incurred a debt to its bankers, passed a resolu- 
tion authorising the trustees to borrow money for the purposes of the society. 


nave endeavoured to state 
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I am of opinion that, in accordance with the decided cases that resolution 
was expressed in terms far too wide to make it a valid or binding resolution, 
and therefore there never was any debt which the society, qua society, could 


’ 


be sued upon.’ ‘ : a 
i 87 » decide ly have been Laing v. 
Speaking as he was on Aug. 1, 1871, the decided cases can only 
Reed (1), Ex parte Williamson (8), and Hill’s Case (4). He proceeds to point out 
that to some extent at least they might come on the funds of the society. 
Metutsu, L.J., is far more cautious. He says (ibid. at p. 864): 


“Then, as respects their liability [their individual liability as contributors to 
make good the loans], I agree with the lord justice that in all probability they 
were never liable to anything, but, even if they were liable, all the alleged 
creditors of the society have joined in a release, and I have no doubt that that 
release is an effectual protection.”’ 


Though James, L.J., had not any need to decide this, and may not have put 
his mind to this point, he does, I think, intimate that his impression was that the 
rule not limiting the amount of money to be borrowed, was, according to Laing v. 

teed (1), not valid. I have already expressed my reasons for coming to a different 

conclusion, but I think James, L.J.’s expressions are an authority against me. 
I do not think, however, it can in any possible view of it be held to settle the law. 
If the rest of the noble and learned Lords agree with me in thinking that a rule 
authorising borrowing so as to charge the funds of the society, but not the persons 
of the members, is valid, though there is no limit such as that in para. 5 of the 
rule in Laing v. Reed (1), it is necessary to decide whether the specific securities 
pledged to the lenders can be made available. That, I think, is a question 
depending on the construction of the rule. If there had been an express clause 
enabling them to mortgage specifically property of the society (and perhaps one 
similar to para. 3 of the rule in Laing v. Reed (1) might be so construed), I think 
that the reasoning I have submitted to the House leads to the conclusion that the 
specific pledges would be good; and the same would perhaps follow if such a 
power to pledge specific property was implied. But there is certainly no express 
power to pledge given, and I think that the terms of the rule, which make all the 
loans a first charge on the funds, which would lead the lenders to believe that in 
the event of a winding-up at least they would all come in pari passu, are quite 
sufficient to negative an implied power to mortgage, even if such a power could be 
implied from a power to borrow. I do not, however, think there is any ground 
for such an implication, even if this did not negative it. Murray v. Scott, I think, 
was rightly decided by the Court of Appeal. I am relieved from any necessity 
for saying more about it than that I quite agree in the reasons given by Str Grorce 
Jusset, M.R. The result is, that I agree in the proposed judgment. 


LORD WATSON.—The questions brought before the House in these appeals have 
been so fully and exhaustively treated by my noble and learned friends that I shall 
content myself with indicating some of the considerations which have induced me 
to concur in the judgment which has been moved. 

One of the most important of these questions relates to the validity of r. 82, 
which gives the directors power, from time to time as occasion may require, to 
borrow money from the society’s banker, or from any other banker or person. In 
both the courts below it was assumed to be settled law that the rule was invalid 
because it does not impose any limit upon the amount which the directors are 
authorised to borrow. It cannot with strict accuracy be said that the power 
conferred is, absolutely without limit, seeing that it is only to be exercised as 
occasion may require,’’ which plainly implies that it is not to be exercised at all 
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4 viz., a pecuniary limit proportionate i i i i 
i pan nei od ane be Ni <arerg the trading capital of the society derived 
I agree with your Lordships that there is nothing in the provisions of 6 & 7 
Will. 4, c. 82, which either expressly prohibits or can by reasonable implication 
be held to disable the members of a benefit building society, whose constitution 
and powers are still regulated by that Act, from authorising their directors to 
B borrow money, although in the absence of such authority the directors would not 
have that power. Upon this point Laing v. Reed (1), and the cases which followed 
it, to which I need not specially refer, are all direct precedents, and so far I do 
not doubt that they were well decided. But it was contended at your Lordships’ 
Bar, and the Vice-Chancellor of the County Palatine, as well as the learned judges 
of the Court of Appeal, seem to have thought, that these cases form a seria 
-. decisions to the effect that any authority to borrow given by the members to their 
directors is wholly void unless it be qualified by a limitation of the amount to be 
borrowed such as I have described. An examination of these cases, all of which 
have been already noticed by Lorp Bracxgurn, satisfies me that in none of them 
was the present question as to the validity or invalidity of that which has been 
termed an unlimited power to borrow raised and decided. The doctrine that such 
) a power is ultra vires of the society, and, therefore, void, had its origin in the 
opinion of Lorp Haruervey in Laing v. Reed (1), an opinion which was referred 
to as authoritative in subsequent cases, although the point did not then arise for 
judicial determination. In Laing v. Reed (1) the sum authorised to be borrowed 
was restricted to two-thirds of the total amount for the time being secured to the 
society by mortgage, so that there was no question before the court as to the legality 
f& of an unlimited power. But it certainly appears to me that Lorp HatHer.ry in that 
ease sustained the power on the express ground that it was limited as to amount, 
and that the limit was proportioned to that part of its contributed capital which 
the society had advanced to its members, or lent on mortgage, and I think the 
noble and learned Lord did intend to lay down the law to the effect that without 
some limitation of that character the power would have been invalid. 
FI prefer the test of its legality applied by GirrarD, L.J., to the rule which he had 
to consider along with Lorp HaTuertry in Laing v. Reed (1): 


“Does this rule merely provide a method of conducting business, or is it a rule 
making the society a thing different from a benefit building society?” 


The legality of such a rule appears to me to depend upon the natural and probable 
( results of the due exercise of the power which it confers, and not upon the conse- 
quences of its possible abuse by unscrupulous or fraudulent directors. It is quite 
conceivable that a benefit building society might find legitimate uses for borrowed 
money to an amount exceeding two-thirds of its contributed capital, and it is also 
conceivable that a power to take on loan not more than two-thirds might be abused, 
and the money embarked in transactions foreign to the legitimate business of the 
society. No power the exercise of which will necessarily or naturally involve a 
violation of the statutory constitution of the society can be sustained as valid by 
a court of law; but, on the other hand, it appears to me to be beyond the functions 
of the court to lay down a hard and fast rule, dictated by considerations of 
expediency, which may give some societies more latitude than they require, and 
may restrict the legitimate business of others. fe 
] Iam, accordingly, of opinion that r. 82 is unexceptionable. As I reas the rule 
it merely empowers the directors to raise money by way of loan when that becomes 
necessary for the purpose of carrying on the proper business of the society, and it 
does not appear to me to admit of serious dispute that the sums actually borrowed 
by the directors, though of large amount, were exclusively employed by them for 
that purpose. There is another question, attended with much nicety, and of grout 
importance to some of the litigants, which relates to the right of those creditors 
who lent money to the society upon the f 


aith of specific securities. What would 
have been the precise rights of those ereditors if r. 82 had not contained the 
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declaration that ‘‘any borrowed money shall be a first charge on the funds and 


property of the society.”’ 


or if there had been added to the rule the further 


declaration that it should be lawful for the directors to give lenders such form 
of security as might be legal, and as the directors might deem proper, are questions 
which I do not think it necessary for the purposes of the present case to determine. 
The rules of this society do not give, at any rate they do not expressly give, 
authority to the directors to borrow on mortgage, and the declaration in r. 82 
appears to me to be so expressed as to qualify the power of the directors, and 
to fix the security which is to be given alike to all lenders to the society. As the 
rule stands it conveys an intimation to lenders that all loans are to constitute a 
first charge upon the assets of the society, and it would, in my opinion, be incon- 
sistent with any reasonable construction of the rule to hold that the directors were 
thereby authorised in the first place to borrow largely on the faith of that intimation, 
and then to make over the whole property and funds available for payment of these 
loans in pledge to preferable creditors. I have, therefore, come to the conclusion 
that lenders holding specific securities must nevertheless come in pari passu with 
unsecured creditors who have advanced money to the society in reliance upon r. 32. 


Orders accordingly. 


Solicitors : Pritchard, Englefield & Co., for Boote & Edgar, Manchester; Marsland, 
Hewitt & Bverett, for Addleshaw & Warburton, Manchester; Phelps, Sidgwick ¢ 


Biddle, for Sale, Seddon, Hilton & Lord, Manchester. 


[Reported by C. E. Matpen, Esq., Barrister-at-Law.] 





STOOMVAART MAATSCHAPPIJ NEDERLAND v. PENINSULAR 


AND ORIENTAL STEAM NAVIGATION CO. 


[House or Lorps (The Ear! of Selborne, L.C., Lord Blackburn, Lord Watson 
and Lord Bramwell), June 2, 5, July 26, 1882} 


[Reported 7 App. Cas. 795; 52 L.J.P. 1; 47 L.T. 198; 


81 W.R. 249; 4 Asp.M.L.C. 567] 


Shipping—Collision—Damages—Both vessels to blame—Division of loss—Ship 
suffering greater damage to receive half damages in respect thereof less half 
the damages in respect of the damage sustained by other vessel. 

Two ships, the V. and the K., were damaged in a collision for which in an 
action brought in the Admiralty Division they were found both to blame. 
The V. had sustained the greater amount of the damage, and the owners of the 
K. paid the amount of their liability into court. In an action by the owners 


of the K. to limit their liability, 


Held (Lorp BRaMWELL, dissenting): the owners of the V. were entitled to 
prove against the fund in court for a moiety of the loss and damage sustained 
by them less a moiety of the loss and damage sustained by the K., and to be 
paid in respect of the balance due to them after such deduction pari passu with 


the other claimants out of the fund. 


; Notes. Distinguished: The Hector (1888), 8 P.D, 218. Considered: Londo 
Steamship Owners’ Insurance Co. v. Grampian Steamship Co. (1890) 24 Q.B D. 
668. Referred to: Hettihewage Siman Appu v. Queen's Advocate (1884) 9 Ay 
Cas. 571; The Gertrude, The Baron Aberdare (1888), 18 P.D. 105: The Diotaide: 
[1891-4] All E.R.Rep. 860; The Englishman and The Australia, [1895} eS 212; 


S.S. Tongariro v. 8.8. Drumlanrig, The Drumlanrig, [1911] 


A.C. 16; Mersey Docks 
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A and Harbour Board v. Hay, [1923] A.C. 845; Young v. Merchants Mari 
ance Co., [1932] All E.R.Rep. 928; The Banca, D cibaicials Italiana, bree: 
E.R. 480; Morrison Steamship Co. v. S.S. Greystoke Castle (Cargo Owners) 
[1946] 2 All E.R. 696; The Liverpool (No. 2), [1960] 1 All E.R. 465. 
As to division of loss where damage is caused by the fault of two or more vessels, 
see 35 Hatspury’s Laws (3rd Edn.) 696-702, and for cases see cases there cited and 
B 41 Digest 922-925. For the Merchant Shipping Act, 1894, see 23 Hausspury’s 
Statutes (2nd Edn.) 395, and for Merchant Shipping (Liability of Shipowners and 
Others) Act, 1958, see ibid., vol. 88, p. 1091. 
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c decision of the Court of Appeal. . 
fe ei was brought by the respondent company, the owners of the steamship 
Khedive, to limit their liability in respect of the damage arising out vidi collision 
between that vessel and the steamship Voorwarts, belonging to the appellant com- 
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rule each was condemned to pay the moiety of the other's ene eS Ta Cae 
was brought by the owners of the Khedive to limit their liability under - ‘ “ae 
Shipping Act Amendment Act, 1862, s. 54 [see now Merchant praatas : : ti 
s. 503]. The owners of the Khedive paid the amount of their liability ars court. 
The owners of the Voorwarts, which had sustained the greater amount ei 
contended that they were entitled to set off the moiety of the damage Gh y 
the Khedive, and to prove against the fund in court for the balance; but the eo 
tention on the other side was that they should prove for the whole moiety of Kr 
loss sustained by them, and be paid in respect of such moiety pari passu with the 
other claimants on the fund. 


Sir Farrer Herschell, Q:C., Webster, Q.C., and Phillimore for the appellants. 
Butt, Q.C., Benjamin, Q.C., and Myburgh, Q.C., for the respondents. 


Their Lordships took time for consideration. 
July 26, 1882. The following opinions were read. 


THE EARL OF SELBORNE, L.C.—This case has been to me one of unusual 
difficulty. In the courts below judicial opinion has been equally divided, and I fear 
that, even in your Lordships’ House, there is not unanimity. In most cases the 
argument from abstract justice and equity is (in re dubia) of great importance; but 
here it seems to me that there is little, if any, room for that argument. Whatever 
in this case was the liability to damages within the meaning of the Merchant Ship- 
ping Act Amendment Act, 1862, to that liability the statutory limitation must be 
applied. That liability depends upon a rule of the Admiralty jurisdiction, which to 
myself has always seemed arbitrary; and in examining the practice and procedure 
of the Court of Admiralty, in order to ascertain the true results of that rule, we not 
only enter upon a branch of forensic jurisprudence, the forms of which are different 
from those of the common law courts (in which other questions of liability to 
damage usually arose), but we find important variations in those forms themselves. 

The rule was thus stated by Srr Witx1am Scort, in The Lord Melville Cy: 


‘When it [i.e., loss by collision at sea] happened by the common fault of both 
parties, the ancient rule of the Admiralty was, that it should be considered 
a common loss, to which both parties were liable.’’ 


In The Woodrop-Sims (2) the same very learned judge said: 


‘The rule is that the loss must be apportioned [meaning equally apportioned | 
between them, as having been occasioned by the fault of both of them.’’ 


The Merchant Shipping Act Amendment Act, 1862, [repealed by Merchant Ship- 
ping Act, 1894, of which see s. 503 (1) (ii) as amended by the Merchant Shipping 
(Liability of Shipowners and Others) Act, 1958], provides that in all cases of col- 
lision, where there is no loss of life or personal injury (no special reference being 
made in the Act to the particular case of both ships being in fault), the owners of 
any ship ‘‘shall not be answerable in damages in respect of loss or damage to ships, 
goods, merchandise, or other things’’ to an aggregate amount exceeding £8 for each 
ton of the ship’s tonnage. This is a limitation of the amount for which the owner 
shall be ‘‘answerable in damages ;"’ it does not make him, in any case, ‘‘answerable 
in damages"’ upon any principle or to any extent upon or to which he would not 
have been so ‘‘answerable"’ if the Act had not passed. Nor does it relieve him, 
wholly or partially, from any loss to which he might have been subject, otherwise 
than by liability in damages. If, for instance, his whole ship were wholly lost in a 
collision, for which it was alone to blame, he must bear that whole loss, in addition 
to his liability in damages, as limited by the statute, to the owners of the other 
ship, and also to the owners of any cargo. And, if the true result of the Admiralt 
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A of the loss must be borne by each shipowner who has suffered it is quite consistent 


with the limitation of liability by the Merchant Shipping Act Amendment Act. 

The question is whether there are in these cases two cross liabilities in damages 
of each shipowner to the other for half the loss which that other has sustained, or 
only one liability for a moiety of the difference of the aggregate loss beyond the point 
of equality. If both parties were solvent, and if there were no statutory limit of 
liability, the result either way would practically be the same; because up to the 
point of equality the loss would be borne, in the one view, by the owner who suf- 
fered it, and, in the other view, the one liability would be compensated by, or set off 
against, the other, according to an equity which would certainly have been enforced 
jn the Court of Admiralty. If, however, by the effect of a supervening bankruptcy 
before judgment, or of the statutory limitation of liability, the position of the two 
parties were rendered unequal, so that a claim by the one would only be to receive a 
dividend out of a fund, while a claim by the other would be payable in full, the 
distinction may become important. But a consequence arising out of circumstances 
foreign to the rule itself ought not to be regarded in the determination of this question, 
whether it may tend practically to disturb or to maintain that equality of participa- 
tion in the loss arising from a common fault, which is the principle of the Admiralty 
rule. 

The solution of this question appears to me to depend upon the true effect of the 
procedure, and the forms of decrees of the Admiralty Court in this class of cases; 
for the new method of procedure under the Judicature Acts, by claim and counter- 
claim, cannot, in my opinion, make any difference. If the course of the court had 
been to deal with the whole controversy between the owners of the two ships in a 
single proceeding, the natural result of the rule would, I think, certainly be that 
for which the appellants contend. If both ships had suffered an exactly equal 
amount of damage, ascertained in the same suit, it cannot be conceived that the 
court, acting on such a rule, would adjudge the owner of the one ship to pay any 
damages at all to the other. In general, this would not happen, but one ship would 
have suffered more damage than the other. The natural result of this inequality 
of loss would seem to be not that either owner should pay anything to the other up 
to the point at which (if there had been no such difference) the loss would have 
been equal, but that the difference only should be equally divided between them, 
the one bearing and the other paying a moiety of that difference. 

The whole difficulty, as it seems to me, arises out of the fact that the course 
of the Court of Admiralty was not, and, from the nature of the case, hardly could 
have been, to deal with the whole controversy between the owners of the two ships 
in a single suit. When a suit for collision was brought it was always by one party 
alleging the other party to be in fault; and there was also generally (when both 
were ultimately found to blame, and when both had sustained damage) a cross suit 
by the other party, with a like allegation of fault against his opponent. At the 
hearing, whether of one such suit only, or of two such suits, heard separately, or 
conjoined, the court, when it determined that both ships were to blame, usually pro- 
nounced in each suit a separate decree. Tt cannot be denied that the more common 
and recent form of such decrees seems (prima facie, at all events) favourable to the 
contention of the respondents. In each suit there was, as I have said, a separate 
decree declaring that both ships were in fault, ‘‘and that the damage arising there- 
from ought to be borne equally’’ by the owners of both ships; and afterwards pro- 
ceeding to ‘‘condemn”’ the defendants and their bail “in a moiety of the ra 
proceeded for by the plaintiffs ;’’ and referring it to the registrar, assiste a 
merchants, to assess the amount of such damages (with or without costs, as the 
court might think fit). Under every such decree the registrar made a report, 
finding that a moiety of the damages sustained by the plaintiffs amounted to so 
much, and (ordinarily) computing interest thereon from the date of the decree. 
A moiety of the damages sustained by the other party (if plaintiff in a cross suit) ses 
in like manner found (also with interest) sometimes by the same, and sometimes by 


a separate report. It does not appear that, on the face of the reports made under 
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intiff might be entitled. 

ane of interest by the registrars in cases of this class might, at first 
sight, seem to imply that there was, in that stage, an ascertained judgment debt 
carrying interest. But I think this cannot be a correct view, whatever (in other 
respects) may be the effect of the decrees under which the registrars acted: It 
does not appear to have been the general course of the court that those decrees 
should contain any direction as to interest; and I think it more probable that the 
principle on which interest was computed under them is that mentioned by Mr. 
SepGwick in his book on Damacgs (chap. 15, pp. 373 and 385-7), where he treats 
of the power of a jury to allow interest as in the nature of damages, for the detention 
of money or property improperly withheld, or to punish negligent, tortious, or 
fraudulent conduct, or the destruction of or injury to property involving the loss 
of any profit which might have been made by its use or employment. I under- 
stand the Master of the Rolls and Brerr, L.J., to have been of opinion that every- 
thing in this course of procedure, prior to monition, was not in form only (according 
to the style of the Admiralty Courts), but substantially interlocutory; that the 
decree was not, either before or after the report of the registrar, equivalent to a 
final judgment constituting a liability in a certain amount of liquidated damages; 
that, for this purpose, a monition (which, both in form and in substance, would be 
an order to pay) was necessary; that such monition could only issue for a moiety 
of the excess of the aggregate loss beyond the point of equality, in conformity with 
the principle of the rule declared on the face of the decree itself; and that there 
was, therefore, no liability in damages except for that balance. BaacgaLuay and 
Corron, L.JJ., on the other hand, thought that the amount of the liability of each 
party to pay damages to the other was fixed by the decree in the suit of each plain- 
tiff, and that the monition was merely a step towards execution. 

If no light could be obtained from any other source than the analogy of the forms 
of procedure in courts of common law and equity, I should have found great diffi- 
culty in dissenting from the conclusions of BaGGALuLay and Corton, L.JJ. But, in 
determining the effect of Admiralty procedure, authorities in the Admiralty Court 
ought to prevail over reasoning founded upon the procedure of other tribunals. I 
referred in the outset to the terms in which the ‘‘ancient rule of the Admiralty"’ 
was stated by Sir William Scott in The Lord Melville (1); and I recur to them for 
the purpose of observing that they would hardly seem to be quite accurate if the loss 
to be ‘‘apportioned”’ (according to the other form of expression used by him) were 
only that of one ship considered separately and without regard to the loss of the 
other. At all events, the phrase ‘‘a common loss’’ seems to me to point, more 
naturally, to what Lorp Denman, C.J., understood to be the result of the Admiralty 
rule. In De Vaux v. Salvador (3), he said (4 Ad. & El. at p. 481) 


- & positive rule of the Court of Admiralty requires the damage done to 
@ combined amount to be equally divided 
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A events, certain that the ancient rule of the Admiralty and the present rule are the 





same. The earliest recorded precedent is that of The Petersfield v. The Judith 
Randolph (4), decided by Sir James Marriott in 1789 (following, as it would seem 
a case determined in Queen Anne’s time), which was treated by Lorp Girrorp cer 
delivering the opinion of this House in Hay v. Le Neve (5) as an authority for the 
application of the Admiralty rule, which the House of Lords ought to follow. In 
Hay v. Le Neve (5) the question which is now so important did not arise, because 
there only one of the ships which came into collision had sustained any damage. 
But a decision, so recognised by this House, is entitled to great weight on all points 
relating either to the principle or to the application of the rule. 

The exact terms of the final judgment entered up in The Petersfield v. The Judith 
Randolph (4) were thus stated to the House of Lords by Lorp Girrorp : 


“The judge by his interlocutory decree pronounced, that both ships were in 
fault, and that the Judith Randolph was most in fault, and decreed that the 
whole damage sustained by the owners of the ship Petersfield and her cargo, 
which was sunk and lost, as well as the £230 damages and expenses given 
against the ship Petersfield, and the costs of suit here on both sides, be borne 
equally by the parties to this suit; and assigned for liquidation of damages and 
taxation of expenses the third session of next term; and referred the liquidation 
of the said damages and expenses to the registrar, taking to his assistance two 
merchants.”’ 


This form of decree agrees with Lorp Denman’s statement of the rule. Its effect 
is, I think, clear: £230 damages and expenses had been ascertained (I presume, 
in a suit brought by the owners of the Judith Randolph) as the amount of the loss 
and expenses suffered by the Judith Randolph, in a moiety of which (as I suppose) 
the Petersfield had been ‘‘condemned.’’ But the amount of the loss and expenses 
suffered by the Petersfield was, as yet, unascertained. Let it be supposed, for 
illustration’s sake, that, when ascertained, the loss and expenses suffered by 
the Petersfield and her cargo might amount to £1,770, which, added to £230, 
would make £2,000. This decree certainly could not and did not mean that 
the owners of the Petersfield and her cargo, who had suffered in damages and 
expenses £1,770, should be liable in £1,000 damages and costs to the owners 
of the Judith Randolph, whose total loss and expenses did not exceed £230, 
and should themselves be entitled to receive back from the owners of the Judith 
Randolph the exact amount which they so paid. The effect of that operation would 
simply be that the parties would be left in the same position as they would have 
been at common law, each bearing his own total loss. The effect of such a form 
of decree could, therefore, only be that the owners of the Petersfield and her cargo 
should bear their own greater loss to the extent of £1,000, and that the owners of the 
Judith Randolph, after bearing the whole amount of their smaller loss, namely, 
£230, should pay the residue of £1,000, being a moiety of the difference of the 
aggregate loss, to the owners of the Petersfield. This is, in substance, that mode of 
applying the Admiralty rule for which the appellants here contend. 
Dr. Lusnincton appears to have followed this precedent in 1841, referring 
y to Hay v. Le Neve (5), in The Washington (6), when, two cross actions 
being tried by agreement at the same time, he ‘‘decreed the damages, costs, and 
expenses of both parties to be thrown together, and to be equally divided. It 
further appears to me that this view of the real meaning of the procedure in such 
ar to reconcile with sound principle the course taken by Dr. LusHine- 
non in The Seringapatam (7) (8 Wm. Rob. at p. 44) and The Tecla Carmen (8), 
which (in the former case especially) would otherwise have seemed arbitrary, and 
hardly consistent with the respect due to those decrees of Her Majesty in Council 
in favour of the owners of the Harriett and the Tecla Carmen, the fruits of which 
he thought himself entitled to withhold from the plaintiff, unless (in the one case) 
they would ‘‘submit to the deduction of a moiety of the damages which had been 
sustained by the owners of the Seringapatam (without a decree in any cross suit), 
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One further observation I desire to make, as offering (what seems to me pt " 
improbable explanation of the ordinary form of decree. It is that, as “ifate ae F 
this kind was originally brought by a plaintiff alleging his adversary to e in fau 
(and not admitting the existence of fault on both sides), and as each suit was Bc 
might be separately brought to a hearing, the form of the decree made separate y 
in each suit, before ‘‘liquidation of damages,’’ would naturally be such as mig be 
applicable to the possible case (which actually occurred in Hay v. Le Neve (8)) of 
that plaintiff's ship only having suffered any damage; in which case the moiety of 
that damage only which was mentioned in that decree would be taken into account. 
My conclusion, upon the whole, is that the opinion of Sir Grorce Jessex, M.R., 
and Brerr, L.J., ought to prevail, and that the judgment appealed from should be 
reversed. In arriving at this conclusion, I have not only the hesitation which I 
must always feel in differing from the opinion of my noble and learned friend Lorp 
BraMwELL, but I am also bound to acknowledge that my own impression down to 
the conclusion of the arguments, had been different. A fuller consideration of the 
authorities to which I have referred has convinced me that they are not reconcilable 
with the judgment of the Court of Appeal. 


LORD BLACKBURN.—In this case two ships, the Voorwarts belonging to the 
appellants, and the Khedive belonging to the respondents, came into collision, and 
damage was thereby occasioned to each of the ships and to the cargo on board, so 
that the owners of each ship and the owners of the cargo each sustained loss arising 
from the same accident, and each had a claim for recompense from those who were 
responsible. No loss of life or personal injury was incurred. It was ultimately 
determined that the collision arose from the fault of both ships, and according to 
the rule in the Admiralty, that being so, the whole damage arising from the collision 
ought to be borne equally by the owners of the two ships, without inquiring in what 
degree each was to blame. There was no fault or privity on the part of the owners 
of the Khedive, and they were entitled to take steps for limiting their liability ; 
and as the moiety of the damage in any view of the case exceeded the amount to 
which their liability was limited, they instituted an action for this purpose in the 
Admiralty Division, bringing that amount into court, and making the owners of the 
Voorwarts and all other persons claiming damages from the collision, defendants. 
The amount of the damage to the Voorwarts exceeded the damage to the Khedive, 
and the question which it is intended to raise is whether the owners of the Voorwarts 
were to prove for the whole moiety of the loss and damage sustained by them and 
to be paid in respect of such moiety pari passu with the other claimants on the fund, 
which is the contention of the respondents, or whether they w 
moiety of the loss and damage sustained b 
damage sustained by the Khedive. 

One practical difference is that if the re 
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Perhaps it is too strong to call the result inequitable, but I think it is certainly 
one which the legislature were not likely to have wished to bring about, and that, 


_ if they had had it brought to their notice, they probably might have altered the 
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language of the Acts, so as to make it clear that they did not intend to bring about 
such a result. Whether, on the true construction of the Acts as they are framed, 
the result follows is the question. Another result is that, as between the ship- 
owners, the ship which seeks to limit its liability will always, whether its damage 
be greater or less than the other, obtain a benefit; whether that is to be wished 
depends upon which was most to blame. 

This is in substance an appeal from the decision in Chapman v. Royal Netherlands 
Steam Navigation Co. (9), in which the question was decided, and it was so 
argued. In that case the Savernake and the Vesuvius had come into collision, and 


‘both were to blame. The owner of the Savernake brought the amount of his 


statutable liability into court, and made the owners of the Vesuvius and all other 
claimants defendants. Sim Grorce Jesset, M.R., in that suit, declared 
“that the defendants, the Royal Netherlands Steam Navigation Co., are 
entitled to prove for the moiety of the loss and damage sustained by them, 
less a moiety of the loss and damage sustained by the Savernake, and to be 
paid in respect of such balance pari passu with the other claimants out of the 
fund in court.”’ 


That is the declaration which the appellants say ought to be made here, and if it 
were made the rest of the order would easily be framed. But this declaration was 
altered in the Court of Appeal by a majority consisting of BaGGaLLay and CoTTon, 
L.JJ., Brerr, L.J., dissenting and thinking that the declaration of Str GrorGE 
JesseL, M.R., was right, so that as far as mere weight of authority goes it was 
pretty equal. 

I need hardly say that the question is one of difficulty. On the best consideration 
I can give I think that Sm GerorcE Jessen, M.R., and Brerr, L.J., were right. 
The solution of the question before the House depends upon two questions: First, 
what is the true construction of the statutes putting a limit on the liability of ship- 
owners to make recompense in damages to those injured by a collision brought about 
in whole or in part by the negligence of their servants? Secondly, what is the 
nature of the recompense in damages awarded by the rule of the Admiralty between 
the owners of the two ships which came into collision, when both were to blame? I 
will first consider the statutes. 

The first Act which limited the liability of shipowners in cases of collision was the 
53 Geo. 8, c. 159 [1813], and though that Act has been repealed by the Merchant 
Shipping Repeal Act, 1854, I think its provisions are material in construing those 
provisions which have been by the Act of 1854, as amended by the Merchant Ship- 
ping Act Amendment Act, 1862, substituted for those contained in it. The statute 
53 Geo. 3, c. 159, begins by a recital that it was expedient to prevent any dis- 
couragement to merchants and others from being interested in shipping belonging to 
this realm, and it was confined to British ships. Section 1 enacted : 

‘‘No person, owner or part owner of any ship, shall be subject or liable to 

answer for or make good any loss or damage arising or taking place by reason 

of any act, neglect, matter, or thing done, omitted or occasioned without the 
fault or privity of such owner, which may happen [to the cargo of the ship] or 
to any other vessel, for to any goods being in or on board any other vessel] 
further than the value of his or their ship or vessel, and the freight due, or to 
grow due for and during the voyage which may be in prosecution, or contracted 
for at the time of the happening of such loss or damage.” 
the Court of King’s Bench decided that the 
“the existing value at the time when the loss 
takes place.”’ In Brown v. Wilkinson (11), in 1846, Parke, B., intimates a strong 
opinion that the value, if if was res integra, ought to be taken as the value at the 
time of the commencement of the voyage, but adds (15 M. & W. at p. 398): 


In 1818 in Wilson v. Dickson (10) 
value of the ship was to be taken as 
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‘‘As however, the point has been decided by the case referred to, we ete 
pause before we overruled that authority. It is not, however, pont: in this 
case to do 80, for we think that according to the true meaning of that init 
the value at the time of loss, to which the damages were then restrained, is the 
value at the moment the loss commences by the collision, whence the injury, 
and it is not to be reduced by the consideration that the defendant’s vessel 
is about to founder, at which time it is really of no value, for that would be to 
exempt the defendant altogether, which the statute certainly does not con- 
template under any circumstances.”’ 


This was quite sufficient to suggest the expediency of substituting a fixed rule for 
ascertaining the amount of the limit of liability, as was afterwards done, though 
not till 1862, by the Merchant Shipping Act Amendment Act of that year, s. 64. 
In the interval between these two cases, that of The Dundee (12), was decided by 
Lorp Stowe, in 1823. That was a case of collision in which the Dundee was 
solely to blame, and, consequently, her owners were liable for the whole loss. The 
question there raised was what was to be included in the word ‘‘appurtenances”’ in 
the 53 Geo. 8, c. 159, a question no longer of importance since the repeal of that 
statute. 

On a prohibition in Gale v. Laurie (18), the King’s Bench put the same con- 
struction on the words as Lorp Srowe.t had done, so that the point, if still im- 
portant, would probably be held concluded by authority. But the judgment of 
Lord SToweLt contains a great deal material to the present inquiry. He begins 
(1 Hag. Adm. at pp. 120, 121) by saying that the loss arose from 


‘‘a want of that attention and vigilance due to the security of other vessels that 
are navigating on the same seas, and which, if so far neglected as to become, 
however unintentionally, the cause of damage of any extent to such other 
vessels, the maritime law considers as a dereliction of bounden duty, entitling 
the sufferer to reparation in damages. The quantum of reparation due in such 
cases has been differently measured in the maritime laws of different com- 
mercial countries, and of the same commercial country, among others our own, 
at different periods. The ancient general law exacted a full compensation out of 
all the property of the owners of the guilty ship upon the common principle 
applying to persons undertaking the conveyance of goods [His Lorpsnr, 
interposing: I should rather say undertaking the management of anything 
likely to do mischief unless attention and vigilance is used by those who 
manage it], that they are answerable for the conduct of the persons whom they 
employed, and of whom the other parties who suffered damage knew nothing, 
and over whom they had no control. To this rule our ow 


applied to any restitution that falls s 
the injury done. But Holland having 
navigation, that persons interested j 
of that property of their own which t 


U 8 to the present uestion, in th 
first enacting clause subjects the ship, tackle, apparel, and spent te ite 


freight, but in the following clauses i i 
' : the : » particularly in the 7th and 8th, th 
Appurtenances’ is introduced, and is repeated as subject to souirinstice ite 
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cluded in the word ‘‘furniture’’ in the construction of a policy of insurance, and 
proceeds (ibid. at p. 124): 


“I am not sufficiently aware whether this would govern the construction of 
the same word occurring in an Act of Parliament or in the phraseology of a 
court in which its meaning is, perhaps, more to be collected from its proper 
and genuine import than from a prevailing understanding controlling its 
proper meaning in a contract between two individuals whose words were not to 
be carried beyond their own intentions in the contract. But it is unnecessary 
for me to pursue that question further, because it is an admitted fact that this 
mode of initiating a suit, by the arrest of the ship, tackle, apparel, and furni- 
ture, is the ancient formula of the court, though leading to a full remedy 
affecting all the property of every kind belonging to the owners. The same 
formula has existed and operated its remedy under all the variations by which 
the remedy has been modified. It has been no further restricted than as the 
statute has restricted it; but the initiatory terms ‘tackle, apparel, and furni- 
ture’ founded the suit sufficiently to enable it to embrace all the objects which 
the statute left subject to its operation. These restrained them only-by their 
own particular restrictions. The same words went as far as the general law 
went, notwithstanding the narrowness of those terms, and they must now go as 
far as the general law, limited only by that statute, extends.”’ 


Before going further, I may observe, first, that neither in Wilson v. Dickson 
(10), The Dundee (12), nor in Brown v. Wilkinson (11), did any question arise as to 
how a court of equity was to work the jurisdiction given it in cases where there 
were several losses to several parties arising out of the same collision, and the fund 
brought into court was to be distributed among them rateably, which is the present 
ease. In each of these cases there was one loss only. Next, that Lorp StoweLu 
treats it as quite clear that, though the mode in which the Court of Admiralty 
founded its jurisdiction was by a seizure of the ship, the recompense in damages 
decreed by that court could be enforced against the owners out of all their property 
of every kind, so that the result was that by the general law the owners might be 
made to pay to their uttermost farthing the recompense in damages decreed by the 
Court of Admiralty, however small the value of their ship when seized was. Parkr, 
B., in Brown v. Wilkinson (11), says: 


“From the practice of the Court of Admiralty no light could be derived on this 
question, for that court proceeds in rem, and can only obtain jurisdiction by 
seizure, and the value when seized fs the measure of liability.” 


It is not, I think, necessary to decide between these very high authorities. If it 
were, I should wish to make further search among the cases on prohibition; but 
prima facie one would say that Lorp SroweLL was more familiar with the subject, 
and, therefore, more likely to be accurate. And lastly, that Lorp STOWELL seems 
to me to think that the recompense in damages was to be regulated according to the 
established law in the Court of Admiralty, which is my own opinion. What that 
established law is, is a question which I will discuss hereafter. 

Where there were several losses occasioned to several persons by one act of 
negligence of those for whom the owner was-responsible, the 53 Geo. 3, c. 159, 8. 7, 
permitted the owner to file a bill 

‘in any court of equity having competent jurisdiction against all the persons 
who shall have brought any such actions ... and all other persons who shall 
claim to be entitled to any recompense for any loss or damage arising or 
happening by the same separate and distinct accident, act, neglect, or default, 
or on the same occasion to ascertain the amount of [the value], and for the 
payment and distribution thereof rateably among the several persons claiming 
recompense as aforesaid, in proportion to the amount of the several losses or 
damages sustained by such persons so claiming such recompense according to 
the rulea of equity and as the case may require. 
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There are carefully drawn provisions requiring the plaintiff in such a bill to sn 
all persons whom he knows of as having any claim for recompense aia ae ‘ 
that one transaction, defendants, so that they may, if they please, claim; and by 
s. 10 it is enacted that the court in which the bill is filed shall have full Pee 
for ascertaining the value and the amount of the losses or damages claimed by t ¢ 
defendants respectively, and ‘‘generally to do what may appear to be just’’ in suc 
suit. By the Merchant Shipping Act, 1854, this statute was repealed, and other 
enactments provided in the ninth part of that Act, ss. 504 and 505, were repealed 
by the Merchant Shipping Act Amendment Act, 1862, and for these was substituted 
s. 64 of that latter Act. 

It is in these words: 


“The owners of any ship, whether British or foreign, shall not in cases where 
any of the following events occur without their actual fault or privity, that is 
to say: 1. Where any loss of life or personal injury is caused to any person 
being carried in such ship; 2. Where any damage or loss is caused to any 
goods, merchandise, or other things whatsoever on board such ship; 3. Where 
any loss of life or personal injury is, by reason of the improper navigation of 
such ship as aforesaid, caused to any person carried in any other ship or boat; 
4, Where any loss or damage is, by reason of improper navigation of such ship 
as aforesaid, caused to any other ship or boat, or to any goods, merchandise, 
or other things whatsoever on board any other ship or boat, be answerable in 
damages in respect of loss of life or personal injury, either alone or together, 
with loss or damage to ships, boats, goods, or merchandise, to an aggregate 
amount exceeding £15 for each ton of their ship’s tonnage, nor in respect of loss 
or damage to ships, goods, merchandise, or other things, whether there is in 
addition loss of life or personal injury or not to an aggregate amount exceeding 
£8 for each ton of the ship’s tonnage.”’ 


The case which we have to deal with falls within the fourth of these heads, and, as 
I think in respect of such losses the only difference intended to be made from the law 
as it was under 59 Geo. 3, c. 159, was to extend the protéction to foreign ships as 
well as British, and to substitute as the limit of liability a fixed and easily ascer- 
tainable sum for the value of the ship, freight, and appurtenances. 

As regards the mode in which the limitation of liability was to be worked out 
where there were more persons than one who had sustained loss from the same 
separate neglect or on the same occasion, the elaborate provisions of 59 Geo. 3, 
c. 159, are repealed, and in lieu of them is substituted s. 514 of the Merchant Ship- 
ping Act, 1854, which I think was intended to give the jurisdiction to any court of 
equity in any part of the British dominions, and in Scotland to the Court of 
Session, but to make no other difference in the substance of the law. And I 
think, though the words are changed—principally I think with a view to brevity 
even at the risk of obscurity—they ought to be construed with reference to the 
former law and the extent to which it was intended to alter it. And, doing so 
it seems to me that the phrase ‘‘be answerable in damages’’ is not to be confined fi 
the damages to be recovered or enforced in an action directly brought against the 
owner, but it is to be construed as meaning that the aggregate of the recompenses 
which he has to distribute under s. 7, “according to the rules of equity, and as the 
case may require,’’ shall be so limited. This is an important link in my chain of 
reasoning, 

I think that the principle laid down in R. v. Loxdale (15), 
of statutes in pari materia applies; if I am Wrong in this, 
on is debile fundamentam, and I agree that so far fallit 
cannot but think that if Baaeganuay and Corron, 
called to the very wide words of s. 7 and s. 10 of 
of equity, whose powers the Master of the Rolls 


distribution of the value among the sever 
and * 


as to the construction 
so much of what I rely 
opus. If I am right, I 
L.JJ., had had their attention 
the 53 Geo. 3, giving the court 
was exercising, every power for 
| al persons entitled to such recompenses 
generally to do therein as shall appear to be just,’’ and had agreed with me 7 
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A thinking that though these words are not repeated in the Merchant Shippi 
1854, 3 514, the previous law is to be borne in mind when construing 5 i, 
their opinions might have been different; at least, Baacatuay, L J. os 
more fully developed his reasons for thinking that eds at ne tie A aa 
compelled him to put a construction on it, ach he, in the : tu eae ae ae 
calls ‘apparently inequitable in its result.’ And Gaeras ae ete iti 

B his reasons for saying as he does that the result the Macher of THs Rolls bh eee 

to was “‘apparently against the words and meaning of the Merchant Shipping A b 
But the argument at your Lordships’ Bar was mainly rested ae ses 
Sy ana ae Sein y rested on the effect of the 

ru Admiralty in the Court of Admiralty, and the proceedings in the Court 
of Admiralty, before there was any limitation of liability at all. “That arate 

Fe =e over both the parties toa collision. Either of them may, if he pleases, 
‘ or not exercise his right to claim a recompense from the other. But 
when one does institute a suit the other cannot baffle him by refusing to app 
even though his ship is not within reach of the court; the institution of ho suit 

| gives a maritime lien against the ship, forming the foundation of an inchoate 

| right to seize the vessel whenever it comes within the reach of the court, even 

D mas area it had become the property of a bona fide purchaser without 

| - fy) uccleugh (16). And according to Lord Srowe yt in The Dundee 

(12), the Court of Admiralty, when it seized the ship, could enforce a full remedy 

affecting all the property of every kind belonging to the owners, however small the 

value of the ship seized might be. These cases were not citd by Brerr, L.J., but 
they a. to me strong authorities in favour of the view he took of the Admiralty 
procedure. 

E In the present case, as in most others, both parties appeared and both made 
claims. And the great question was whether both, or only one, and, if so, which, of 
the vessels was to blame. It was ultimately decided that both were to blame, and 
then the court pronounced the judgment which since the decision of this House 
in Hay v. Le Neve (5) has always. been pronounced in such cases, viz., that the 

F collision in question in the cause was occasioned by the fault or default of the 
master and crew of the Khedive, and by the fault or default of the master and 
crew of the Voorwaarts, and that the damage arising therefrom ought to be borne 
equally by the owners of the Khedive and the owners of the Voorwaarts. I say that 
this has always been the form of the judgment since Hay v. Le Neve (5). Ido not 
think that such could have been the form of the judgment before that case, for it 

1G would have had an important bearing-on the question then in issue, and not only 

was Lorp Girrorp, who presided, a very accurate lawyer, but it appears from 
the report that he consulted Lorp SrowELL, who furnished him with authorities, 
and would certainly have quoted the form of the judgment if it had then existed. 

Before the decision in Hay v. Le Neve (5) Lorp SrowELL had in The Woodrop- 

Sims (2) laid down that when both ships were to blame ‘‘the rule of law is that the 

H_ loss must be apportioned between them, as having been occasioned by the fault of 

both of them.’’ As the Woodrop was solely to blame he had no occasion to 

say on what principle it was to be apportioned. In The Lord Melville (1), a case 

not reported anywhere, as far as I can find, but cited by Lorp Girrorp in Hay v. 

Le Neve (5) from a shorthand note of the judgment furnished to him, he said : 


“The ancient rule of the Admiralty was that it should be 
I loss to which they were justly liable.”’ 
I do not doubt that ‘‘justly”’ is a misprint for ‘‘jointly.”’ 
The court of Session had in Hay v. Le Neve (5) apportioned the damage by 
making the ship most to blame bear two-thirds of it, and the ship least to blame 
one-third, and the question before the House was if this was right? In that case 
only one of the ships had put in a claim, and there was no cross-claim—why, I do 


not know—but the House had not to consider any question arising from the absence 
of a cross-claim. SrowELL, and was furnished by 





considered a common 
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him with a note of a decision of Sir James Marriort. That was in a case in which 
the Petersfield and the Judith had come in collision, and both were to blame, but 
the Judith most, and in which—I do not quite understand how—the Judith had 
recovered £230 damages against the Petersfield. The decision of Str James Mar- 


RIOTT was, 
“that the whole damage sustained by the Petersfield and her cargo, as well as 
the £230 damages and expenses given against the ship Petersfield, and the 
costs on both sides, be borne equally by the parties in this suit.” 


[ may observe that Lorp Srowett introduced a rule that, though the damages 
were to be divided, each party should, in such cases, bear his own costs, and that 
it has been determined that the liability of the shipowner to make good costs is 
in no way affected by the statutes limiting his liability: see Ex parte Rayne (17). 
In these authorities the decision of the House of Lords was that the damages 
arising from the collision ought to be borne equally by the owners of the two ships in 
fault. I do not think attention was called to the effect which this might have on the 
interest of the innocent owners of cargo. In the possible event of one set of 
owners proving insolvent while the others were solvent, the owner of the cargo 
would, if the rule was as laid down in The Lord Melville (1) that the owners were 
liable jointly, receive full indemnification for his loss from the solvent owners; by 
the rule as laid down in Hay v. Le Neve (5) he only gets one-half from them, and 
gets a dividend only from the insolvent owners. This rule has been stigmatised 
as judicium rusticorum, and is justified on the ground of general expediency avoid- 
ing interminable litigation at the cost of some inevitable injustice in particular 
cases. But if the recompense in damages which the one ship is to make to the 
other is to be considered as quite a distinct thing from that which the other is to 
make to it, this injustice is increased in a manner which is not only not inevitable, 
but which, as it seems to me, it requires some subtle and technical reasoning to 
bring about. It was not disputed that in practice, when the damages were ascer- 
tained, and it proved that the damage to one ship was greater than that to the 
other, the balance, and the balance only, was paid. Sm Georcr Jessen, M.R., in 
Chapman v. Royal Netherlands Steam Navigation Co. (9), said that balance ‘‘was 
all that is ever recovered in the action, that is the substance of it.’’ He had just 
before said that ‘‘the monition finally issues for the balance.” Inquiry has been 
made and it turns out that the parties to collision suits having always given sub- 
stantial bail; there is no instance to be found in which a monition ever issued at all, 
the money being always paid without anything in the nature of an execution. But 
I think it can be hardly doubtful that if in any case it ever should be necessary to 
issue a monition it would not be issued for more than the balance. Had the statute 
of 53 Geo. 8, c. 159, been unrepealed, and had the Master of the Rolls been exercis- 
ing the jurisdiction given in such wide terms by s. 7 to determine “according to the 
rules of equity, and as the case may require,’ and by s. 10 ‘generally to do therein 
tia edie ae = ether ie I do not think that there could be much doubt that he 
id right in making his order according 
I have already Fatdedee my auehe cubation het aco though 
couched in different words, is to be construed as giving the same ae ns 
given by the repealed Act. The very ingenious argument of counsel - the ts ie: 
we Ldeee I think this : there was from very early times a jurisdiction exercised b ta 
courts of common law, and I presume by all superior courts, to revent th i 
process being abused or used for the purposes of oppression, and sniaratie h ve 
had obtained a judgment in one court against B., on which ha was ab vd a 5 
execution for the full amount, the court, on its being brought to a en to issue 
that he had obtained a judgment against A., either iri the sam oe 
on which he could issue execution against A., would mR Bens nh 
execution on the judgment in their court ean genres ae 
except on the terms that h 
to set the one against the other, and would issue ex i Plan 
, ss xecution only for the balance. 
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A There were differences of practice in the Queen’s Bench, and in the Common Pleas 


at one time, as to the extent to which the interests of the attorneys were con- 
sidered : see Hall v. Ody (18); but those I need not notice, and it was argued with 
great ingenuity that the cross-claims of the two ships which had come into col- 
lision were as distinct as any two actions in different courts, and that the undenied 
practice merely arose from the Admiralty interfering to prevent the abuse of its 
process. 

Even if this were made out I should be unwilling to give effect to what I cannot 
but think very technical and artificial reasoning. But I do not think it is made out. 
The two claims arose out of one and the same accident. They are determined in 
one and the same court, and they depend on one and the same question, namely, 
were both or only one of the parties to blame? That question is determined once 
for all between the same parties, and the amount of the damage is also determined 
by the same court, and between the same parties. ven if the course of pleading 
had always been as it appears latterly to have been to condemn each separately and 
order the damages to be assessed separately, I should still say that they were in 
substance at least, not distinct and separate actions. But.as I have pointed out, 
I think there can have been no settled form before Hay v. Le Neve (5). I think the 
forms produced were all comparatively modern. No practical consequences resulted 
from these forms, and consequently nothing called upon the courts to consider to 
what consequences they led. In The Seringapatam (7) where the Seringapatam 
and the Harriet had come into collision, and the owners of the Harriet, which had 
gone to the bottom, refused to give bail to the action against them by the Seringapa- 
tam, Dr. Lusutncton decided, I cannot but think erroneously, that he had no 
power to stay the action by the owners of the Harriet till they gave bail in the 
action against them. Whether he was right or not is not, since the Admiralty 
Court Act, 1861, material, but he so thought, and that looks as if he thought them 
distinct actions. But when the Seringapatam dropped its action against the Har- 
riet, and the Harriet proceeded against the Seringapatam, and finally judgment 
was given that both were to blame, and that judgment was affirmed on appeal, the 
question was raised in a very practical shape. The counsel for the owners of the 
Harriet argued that the Court of Appeal had in effect, though not in express terms, 
said that the owners of the Harrict should receive a clear moiety of the damage. 
Dr. Lusuincron took a course which could not be justified on the ground that the 
court was preventing an abuse of its process, on any other ground than that taken 
by Sir GeorGE JESSEL, M.R., in Chapman v. Royal Netherlands Co. (9)—that ney. 
were not independent actions, and that the substance was that the balance only 
peers. add that, while I think that the Chancery Division in Chapman v. 

Zoyal Netherlands Co. (9), and the Admiralty Division in the present case, ryt 
conduct the limitation action brought under the Merchant Shipping Act, ate 
sg. 514, according to the procedure as altered by the various subsequent Acts, — 
Acts make no difference in the substance of what they are to do. They oug ' 
make exactly the same declarations, and do the same things becca area: . 
Session following their own procedure ought to have done if the limita ion Meee 
had been brought in that court. I began by saying what was the question é e a 
to be decided in this House. I doubt if it is raised, I doubt if the appeal 1s no 
. think that your Lordships cin on a peat erin 

iinae.{ ; § iew which I take of the law, < the 
paste peng . Seog ee tee dae of the Rolls in the former case, 
eats “that the defendants, the owners of the. Voorwaarts, are entitled to 
nega moiety of ihe loss and damage sustained by gory less a periph si 

; ita i 4 ] d to be paid in respect of suc 
damage sustained by the wrrmnanet hoagie Alar , in court,’’ and with the 
perenne pe awayhee FE ee ieison da ites is just in the 
ee ee yd acti of perusing the opinion of Lorp BraMweLt, who 


premature, but I do not 


action. 
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takes the opposite view. I have read it very attentively, but it has not changed my 
opinion. 


LORD WATSON.—I have only to state my entire concurrence in the opinions 
which have just been delivered. 


LORD BRAMWELL.—I entirely agree that the question is : What was the prac- 
tice or what is the practice or law of the Court of Admiralty in proceedings in that 
court where both ships are held to be to blame? If I had had to form my own 
opinion upon that matter unassisted and unbiased by the opinions of my noble and 
learned friends who have addressed your Lordships, I confess that I should have 
come to a different conclusion from that to which they have come, because I 
should, upon an examination of the practice and what I may call the necessity of 
the case, have come to the conclusion that there were separate decrees in each 
case for the damages, or a moiety of the damages, sustained by each ship, and that 
the fact that the balance was afterwards ascertained, was a mere matter of arrange- 
ment and convenience for the avoidance of what I may call a sort of circuity of 
proceeding, that is to say, a payment by one ship and repayment by the other. 

I must say that at the present moment it seems to me extremely difficult to say 
that that must not of necessity be the law; because what is to happen if proceedings 
are brought by the owners of one ship in one court and by the owners of the other 
ship in another court in another country? or, if the owners of the ship sued in this 
country do not think fit to bring their cross-action or to make their counterclaim, 
I cannot see what is to happen in such a case as that; and I can foresee great diffi- 
culties from the opinions which have just been expressed in your Lordships’ House 
in the case of actions which may be brought in the common law courts in this 
country. I must acknowledge that I had written a long opinion in support of the 
views which I am now expressing, but it is not my intention to frouble your 
Lordships with that opinion, for I really have not confidence enough in my own 
opinion, in a matter of this description, to differ from the opinions which have 
been expressed by my noble and learned friends who have already spoken. It is 
not a question of principle; it is not a question of reason; but it is a question of what 
was the law of the Court of Admiralty; because, undoubtedly, what was the law 
formerly is the law still, for the Judicature Act has not changed the law in that 
respect. I, therefore, will not trouble your Lordships with the opinion which I 
should have expressed, for I feel bound to give up my own judgment in a case of 
this description, yielding to the opinions of my noble and learned friends. 


THE EARL OF SELBORNE, L.C.—The order which I should propose to your 
Lordships and move for the purpose of giving effect to the opinions which have 
been expressed by the majority of your Lordships upon this appeal is to reverse 
the order appealed from, and to affirm the judgment of the Admiralty Division 
dated April 5, 1881, with the following declaration: That the defendants, the 
owners of the steam vessel Voorwarts are entitled to prove against the fund paid 
into court under that judgment for a moiety of the loss and damage sustained by 
them, less a moiety of the loss and damage sustained by the steam vessel Khedive 
and to be paid in respect of the balance due to them after such deduction van 
passu with the other claimants out of such fund. It will be for your Lordships to 
consider what ought to be done with regard to the costs in the court below and 
here. With respect to that question, I venture to point out to your Lordships 
that this case comes before the House not under the ordinary circumstances which 
make it fit fo apply the rule that the costs should follow the event, but under these 
circumstances, that in another case—namely, Chapman v. Royal Netherlands Steam 
Navigation Co. (9), between other parties; a decision had been pronounced by th 
Court of Appeal reversing the judgment of the Master of the Rolls which afi ; 
inevitably necessary for the court below to follow unless it was versal by this 
House. The point also was one which all your Lordships felt to be a point of 
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A _ involving an abstruse matter of law. Taking all these circumstances 
int account, and I may add quite consistently, as it seems to me, with the 
principle of the rule which we are applying, I would submit to your Lordships that 
no costs should be given either in the Court of Appeal or of this appeal. 


Appeal allowed. 
B Solicitors: Clarkson, Greenwell d Wyles; Freshfields & Williams. 
[Reported by C. E. Matpen, Esq., Barrister-at-Law.} 


BRUNSDEN v. HUMPHREY - 


D [Court oF APPEAL (Lord Coleridge, C.J., Sir Baliol Brett, M.R., and Bowen, 
; L.J.), February 12, July 12, 1884] 


[Reported 14 Q.B.D. 141; 53 L.J.Q.B. 476; 51 L.T. 529; 49 J.P. 4; 
32 W.R. 944] 


__ Estoppel—Res judicata—Two actions arising out of the same incident—Different 

causes of action—Damage to property—Personal injury. 

E A person cannot in different actions recover successive amounts of damages 
for the same cause of action. When he first brings the action he must recover 
all the damages to which he is entitled in respect of that cause of action. One 
test whether one action is in respect of the same cause of action as another 
action is whether the same evidence would prove the plaintiff's case in both 
actions; another test is whether the two actions are in respect of the infringe- 

F ment of different rights. 

| Per Bowen, L.J.: The real test is not whether the plaintiff had the oppor- 

tunity of recovering in the first action what he claims to recover in the second. 

The plaintiff sued the defendant in the county court to recover damages for 
injury done to his cab in a collision caused by the negligence of the defendant's 
servant, and obtained judgment and an award of damages. Afterwards the 

G plaintiff sued the defendant in the High Court to recover damages for personal 
injury which he had suffered in the same collision. 

Held: by Sir Bation Brerr, M.R., and Bowen, L.J. (Lorp CoLerince, Od? 
dissenting on the facts) that the damage to the cab and the personal injury suf- 
fered by the plaintiff constituted two distinct causes of action, and, therefore, 
the judgment recovered in the county court was no bar to the subsequent action 

H in the High Court in which the plaintiff was entitled to recover. 


Notes. Considered: Serrao v. Noel (1885), 15 Q.B.D. 549; MacDougall v. Knight 
(1890), 25 Q.B.D. 1; Midland Railway v. Martin (1893), 62 L.J.Q.B. 517. Applied : 
Furness, Withy & Co., Ltd. v. Hall (1909), 25 T.L.R. 233. Considered : Wilson v. 
United Counties Bank, [1918-19 ] All E.R.Rep. 1035; Ord v. Ord, [1928] All 

4 E.R.Rep. 206; The Koursk, [1924] All E.R.Rep. 168; Debenham ’s, Ltd. v. Perkins, 
[1925] All E.R.Rep. 234. Applied: Conquer v. Boot, [1928] All E.R.Rep. 120. 
Considered : Workington Harbour and Dock Board v. Trade Indemnity Co., [1987] 
3 All E.R. 189; Marginson v. Blackburn Borough Council, [1938] 2 All E.R. 539. 
Eixplained and Distinguished: Derrick v. Williams, [1939] 2 All E.R. 559. Con- 
sidered: E.E. and Brian Smith (1928), Ltd. v. Wheatsheaf Mills, Ltd., [1939] 2 
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Appeal by the plaintiff from a decision of a Divisional Court (Pottock, B., and 
Lopes, J.) making absolute a rule nisi to enter judgment for the defendant a an 
action tried by Grove, J., and a jury. 

The plaintiff was a cab driver, and while he was driving his cab a two-horse van 
driven by the defendant’s servant came into collision with the cab, and the plaintiff 
was thrown from the box. The plaintiff sued the defendant in the Whitechapel 
County Court to recover the amount of the damage done to the cab. The particu- 
lars were as follows: 


For carelessly driving a van into a cab £4 3s. Od. 


hes 

Repairing woodwork ......scseceeeerssserereeeeees 1 Wit = Bil 
Painting .....scccssscccssecerensceennesseneeesceenes i ss at 
Three weeks’ hire Of Cab .....-seeeeeeeeeereneees 110 0 
£4 3 0 


The defendant paid the amount claimed, and costs, into court. Afterwards the 
plaintiff discovered that he had sustained more serious personal injury owing to 
the collision than he had at first been aware of, and he wrote to the defendant 
asking for compensation. His request was refused, and he commenced the present 
action in the High Court to recover damages for the injury which he had suffered 
by being thrown from the box of the cab in the collision. At the trial before 
Grove, J., the jury found a verdict for the plaintiff for £350 damages. A rule 
was obtained calling on the plaintiff to show cause why there should not be a new 
trial or judgment entered for the defendant, on the ground of misdirection by the 
learned judge in not holding that the proceedings in the county court were a bar 
to the present action. On July 5, 1883, the Divisional Court (PoLLock, B., and 
Lopes, J.) made the rule absolute to enter judgment for the defendant, and from 
that decision the plaintiff appealed. 


Waddy, Q.C., and Crispe for the plaintiff. 
Murphy, Q.€.; and Hannen for the defendant. 
Cur. adv. vult. 


July 12, 1884. The following judgments were read. 


SIR BALIOL BRETT, M.R.—It was urged on behalf of the defendant that the 
plaintiff could not succeed in the second action because he had already recovered 
damages in respect of the collision, and no person can sue twice for the same 
cause of action. Upon the other side it was said that the two injuries, although 
one part of the cause of action was common to both, were in reality two different 
causes of action, and no rule exists against bringing separate actions for two 
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separate and distinct causes of action. It was admitted that it may be bee 

i veral actions, but it was said that if they were brought oppressively the 
22 So glgtong / but that in this case, where there was an 
court would have power to stop them, bu : Therefor 
undeveloped injury, an action is brought bona fide and is not mi debe ; cae 
the question is whether the causes of action are the same, because the law 

in different actions recover successive amounts of damages for 

a person cannot in 1 erent 6 : ji all 
the same cause of action, but he must when he first brings the action recover 
the damages to which he is entitled in respect of that cause of action. a 

When this rule is applied to damages which are or must be known to the plaintiff 
at the time of the first action, I have always thought it a good rule; but when 
applied to cases where the damage is not known at the time of the first action, 
but develops itself afterwards, and when the claim is made bona fide for ulterior 
damages, and could not in fact have been made at the time of the first action 
because the further damage was not known, I have always been of opinion that it 
is a harsh rule, and if it were to be established now for the first time it could not 
have my concurrence. It is based upon the maxim that it is for the benefit of 
the State that the litigation of individuals should come to an end. To my mind, 
that is one of those maxims which appear to be the less true the more one looks 
into them. It cannot matter to the State, and the maxim is never vouched except 
in cases where the subsequent litigation would be just if it were not for the 
maxim. In these cases of undeveloped injury the maxim is not only untrue, but 
also unjust as between individuals. However, the rule exists, and I have not the 
smallest intention of cavilling at it. It must remain, although the subsequent 
injuries are unknown and cannot be known. Nevertheless, in cases where there 
has already been a trial, one is to suppose that which is not the truth, viz., that 
the first jury tried the case when the subsequent damage or injury could not be 
known to them, and that they have in contemplation of law given damages for 
the prospective injury. 

The question is whether the cause of action in this case is the same as that in 
the former action. The cause of action alleged is an injury to the plaintiff's 
person by reason of the negligent driving of the defendant's servant. The existence 
of that negligence and the collision alone do not give any cause of action. Sup- 
posing that by negligent driving the wheel of a cart is run against a carriage and 
there is no injury caused, the owner of the carriage could not succeed in an action 
for nominal damages; such an action would not lie. The cause of action in such 
a case is the negligence which causes appreciable injury to the vehicle. There 
must be both the negligence and the appreciable injury. Therefore, in the first 
action the cause of action was the negligent driving and the appreciable injury to 
the plaintiff's cab. Suppose that in the days of strict pleading the plaintiff had 
relied upon that cause of action, and had pleaded it, he could not have given 
evidence of the personal injury. The cause of action in such & case is injury to 
property. That is the cause of action, and is in respect of a right of property. 
Now the plaintiff brings an action in which he Says that he has been injured in 
his person. That is a different right. He has a perfect right by law to have his per- 
son unmolested by the negligence of another man’s servant. The mere fact of the 
defendant's vehicle having touched or shaken the person of the plaintiff would 
give no cause of action if no appreciable damage had been caused. Therefore, it 
is clear that the cause of action is the negligent driving and the injury to the 
plaintiff's person; that is, the injury to the right to have his person unmolested. 
That is a distinct cause of action, and, therefore, the plaintiff is entitled to maintain 
the second action. 

That in -itself seems to me to be sufficient reasoning upon which to found a 
decision that the two causes of action are different. But different tests have been 
adiemte by judges at different times. They are not grounds of judgments, but 
ests by which to determine sometimes, but not always, whether the causes of 
action are the same or different. A very good, though not always a very accurate, 
test is to see whether the same sort of evidence would prove both cases. It is 
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A plain that, where damage to a vehicle is in question, persons who know about 


vehicles should be called to show what the injury was, but in the case of injury 
to the person doctors are called to show what was the external or internal damage 


~ to the person. The cases would be tried with two different sets of witnesses. In 
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my opinion that is only a test, and not always an accurate one, but here it is 
sufficient to show that the causes of action are different. Therefore, in my opinion, 
we are not called upon in this case to apply the maxim I have mentioned, which 
for my part I think the law ought never to apply except in cases where it has 
already been determined that it must apply. It ought not to be stretched, and it 
is not applicable in this case. Therefore I am of opinion that the plaintiff is 
entitled to recover the sum awarded to him by the jury. Two different actions 
may be brought for different causes of action, but not to recover damages for the 
same cause of action. It follows that the judgment of the Divisional Court cannot 


‘be supported, and this appeal ought to be allowed. 


BOWEN, L.J.—The plaintiff has recovered a verdict and £350 damages for 
personal injuries sustained by him through the negligence of the defendant's 
servants in driving a van, which had come into collision with the plaintift’s cab, 
thrown the plaintiff from his box, and seriously injured him in his legs. Previously 
to bringing the action the plaintiff had sued the defendant in the county court for 
damages done to his cab in the collision, and the particulars delivered under this 
plaint had been confined to the damages which the cab had sustained. The 
defendant in the county court action paid £4 3s. into court together with 6s. costs, 
upon which the plaintiff had discontinued the county court plaint. The present 
action was brought in the High Court for personal injuries, of the importance 
and extent of which the plaintiff alleged that he had been ignorant at the time of 
the county court proceedings. On a motion for a new trial the court below have 
entered a verdict for the defendant, on the ground that the recovery in the county 
court of damages in respect of the cab is a bar to any further action for injury to 
the plaintiff's person. 

The rule of the ancient common law is that where one is barred in any action 
real or personal by judgment, demurrer, confession, or verdict, he is barred as to 
that or the like action of the like nature for the same thing for ever. Lorp Coxe, 
in a note to Ferrer’s Case (1) said (6 Co. Rep. at p. Ya) : 


“Tt has been well said, ‘interest republic ut sit finis litium,’ otherwise ‘great 
oppression might be done under colour and pretence of law.’ ”’ 


See also Sparry’s Case (2); Higgens’ Case (3); Year Boox, 12 Edw. 4, p. 18, 9. 


Accordingly in Hudson v. Lee (4) it was held to be a good plea in bar to an appeal 
of maihem that: the appellant had recovered damages in an action for trespass 
brought for the same assault, battery, and wounding. So in Bird v. Randall (5) 
it was decided to be an answer to an action for seducing a man’s servant from his 
service that penaltics had previously been recovered by the master in satisfaction 
of the injury done him. So too in Phillips v. Berryman (6) a recovery in replevin 
was held to be a good bar to an action on the Statute of Marlbridge for an excessive 
distress on the ground that the plaintiff had already had his remedy, and that a 
recovery in one personal action is a bar to all other personal actions on the same 
subject. 77 

The principle is frequently stated in the form of another legal proverb: Nemo 
debet bis vexari pro eadem causa. It is a well-settled rule of law that damages 
resulting from one and the same cause of action must be assessed and recovered 
once for all. The difficulty in each instance arises upon the application of this 
rule, How far is the cause which is being litigated afresh the Hag cause in 
gubstance with that which has been the subject of the previous suit? Dr Grey, 
C.J., in Hitchin v. Campbell (7) said (2 Wm. BI. at p. 881): 


“The principal consideration is whether it be sree p the sore nw i 
; ; j re '¢ in a plea, or by proper tacts 
action in both, appearing by proper averments plea, y proy 


s 
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stated in a special verdict, or a Special Case. One great criterion of this 
identity is that the same evidence will maintain both actions: 


see per Lorp Expon in Martin v. Kennedy (8). Grose, J. in Seddon v. Tutop u 
said that the question was not whether the sum demanded might have been ute: 
in the former action, but the only inquiry was whether the same cause Of ac ion 
had been litigated and considered in the former action. Accordingly, 


“though a declaration contain counts under which the plaintiff ’s whole demand 
might be recovered, yet, if no attempt has been made to give evidence of some 
of the claims, they may be recovered in another action.”’ 


Thorpe v. Cooper (10) (5 Bing. at p. 129). It is evident, therefore, that the 
application of the rule depends, not upon any technical considerations of identity 
of cause of action, but upon matters of substance. 

I have now to consider the application of the above doctrine to the present 
action; and the question to be decided is whether the damage done by the negligent 
driving of the defendant's servant to the plaintiff's cab is in substance the same 
cause of action as the damage caused by such negligence to the plaintiff's person. 
Nobody can doubt that, if the plaintiff had recovered any damages for injuries to 
his person, he could not have maintained a further action for fresh bodily injuries 
caused by the same act of negligence, merely because they had been discovered 
or developed subsequently : see Ferrer v. Beale (11). The court in that case said 
(1 Ld. Raym. at pp. 839, 340) : 


‘The jury have in the former action considered the nature of the wound and 
given damages for all the damage that it had done to the plaintiff.”’ 


This authority, however, leaves still open the point we now have to determine— 
whether the cause of action arising from damage to the plaintiff's cab is in substance 
identical with that which accrues in consequence of the damage caused to his 
person. 

In order clearly to elucidate this question, let me assume for the sake of argu- 
ment that the damage had been caused by some act of the defendant himself, and 
not merely an act of his servant. According to the old distinctions of forms of 
actions, which still have a historical value as throwing light upon the principles 
and definitions of the common law, the form of action upon such an hypothesis 
would have been trespass to the person for the personal injury—trespass to goods 
for the damage to the vehicle. Injury would have been done to the plaintiff in 
respect of two absolute and independent rights, the distinction between which is 
inveterate both in the English and the Roman law. Everyone in this country 
has an absolute right to security for his person. Everybody has, further, an 
absolute right to have the enjoyment of his goods and chattels unmeddled with by 
others. In the hypothetical case I am assuming both these rights would have 
been injured, and, though the two injuries might have been combined in one suit, 
could it have been said that the subject-matter of each grievance was the same? 

Applying the test of identity furnished by De Grey, C.J., in Hitchin v. Campbell 
(7), the first matter that is obvious is that the same evidence would not have 
supported an action for trespass to the person and an action for trespass to the 
goods. In the one case the identity of the man injured and the character of his 
injuries would be in issue, and justifications might conceivably be pleaded as to 
pet eee hdearea aren to do with the damage done to the goods 
and chattels. In e the plaintiff's title to the goods might have been 
vals ol the Statyle of Tiintaticoy HUNT Gaetety veh ce HETT et a a 
And, finally, the damage in one case might ae Bae aie Feuer 

g ctly due to the wrongful 

act complained of; in the other case it might not. 
cha reovery in an olin fr 4 eid ote eats 
tenance of an action for anv ieantade to eae icin En eel ni ast 
: ted at the same time. In 
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the pre i i ivi 
~ ot = nal a a defendant himself was not driving, but his servant, 
have lain under the old law, and the plaintiff's remedy would 

have been in an action on the case for negligence, based on the negligent Note 
ment by the servant of his master’s horses, a negligence for which in the e eg 
the law the master or employer is responsible. What is the gist of such an lst 
on the case for negligence? If the whole of the plaintiff's case were to be stated 
and the entire story told, it seems to me that it would have comprised two se arate 
or distinct grievances, narrated, it is true, in one statement of case ae 
for the negligent management of any animal, or any personal or ainvable thatial 
such as a ship or machine or instrument, are all based upon the same neihaiples 
viz., that a person who contrary to his duty conducts himself negligently in ie 
management of that which contains in itself an element of danger ‘to others, is 
liable for all injury caused by his want of care or skill. Such an action is ibaned 
upon the union of the negligence and the injuries caused thereby, which in such 
an instance will as a rule involve, and have been accompanied by, specific damage. 
Without remounting to the Roman law, or discussing the refinements of scholastic 
jurisprudence and the various uses that have been made either by judges or 
juridical writers of the terms ‘‘injuria’’ and ‘‘damnum,”’ it is sufficient to say that 
the gist of an action for negligence seems to me to be the harm to person or 
property negligently perpetrated. 

In a certain class of cases the mere violation of a legal right imports a damage. 
Parke, B., in Embrey v. Owen (12) said (6 Exch. at p. 368) : 


‘Actual perceptible damage is not indispensable as the foundation of an action; 
it is sufficient to show the violation of a right, in which case the law will pre- 
sume damage.”’ 


But this principle is not as a rule applicable to actions for negligence which are 
not brought to establish a bare right, but to recover compensation for substantial 
injury. Lrrriepate, J., in Williams v. Morland (18) said (2 B. & C. at p. 916): 


“Generally speaking there must be a temporal loss or damage accruing from 
the wrongful act of another, in order to entitle a party to maintain an action 
on the case:”’ 


see Fay v. Prentice (14) (1 C.B. at p. 835) per Maute, J. This leads me to con- 
sider whether, in the case of an accident caused by negligent driving, in which 
both the goods and the person of the plaintiff are injured, there is one cause of 
action only, or two causes of action which are severable and distinct. This is a 
very difficult question to answer, and I feel great doubt and hesitation in differing 
from the judgment of the court below, and from the great authority of the present 
Chief Justice of England. According to the popular use of language the defendant’s 
servant has done one act and one only—the driving of the one vehicle negligently 
against the other. But the rule of law which I am discussing is not framed with 
reference to loose popular expressions of the sort, but for the sake of preventing an 
abuse of substantial justice. Two separate kinds of injury were in fact inflicted, 
and two wrongs done. The mere negligent driving in itself, if accompanied by no 
injury to the plaintiff, was not actionable at all, for it was not a wrongful act at 
all till a wrong arose out of the damage which it caused. One wrong was done as 
goon as the plaintiff's enjoyment of his property was substantially interfered with. 
A further wrong arose as soon as the driving also caused injury to the plaintiff's 
person. 

Both causes of action, in one sense, may be said to be founded upon one act of 
the defendant's servant, but they are not on that account identical causes of 
action. The wrong consists in the damage done without lawful excuse, not the 
act of driving, which if no damage had ensued, would have been legally un- 
important. It certainly would appear unsatisfactory to hold that the damage 
done in a carriage accident to a man’s portmanteau was the same injury as the 
damage done to his spine, or that an action under Lord Campbell's Act by the 
widow and children of a person who had been killed in a railway collision 1s barred 
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by proof that the plaintiff recovered in his lifetime for the damage done to pe 
i i ld be convenient to force persons to sue tor 
luggage. It may be said that it wou re é =a nate 
all their grievances at once, and not to split their demands; but there id : i on 
law (except so far as the County Court Acts have from a very early oe 
with the matter) against splitting demands which are essentially separable (see 
Seddon v. Tutop (9)), although the High Court has inherent power to aoe: 
vexation or oppression, and by staying proceedings, or by apportioning the costs, 
would have always ample means of preventing any injustice arising out of the 
reckless use of legal procedure. 

In the present case the plaintiff’s particulars in the county court were confined 
to the damage done to his cab; the injury to his person, therefore, was neither 
litigated nor considered in the county court. The real test is not, I think, whether 
the plaintiff had the opportunity of recovering in the first action what he claims 
to recover in the second: see Seddon v. Tutop (9). With all respect I do not’see 
how it can be said that Nelson v. Couch (15) so decides. That case establishes 
only the converse rule, viz., that the maxim nemo debet bis vexari cannot apply 
where in the first action the plaintiff had no such opportunity of satisfying his 
claim. The language of Cotermpcr, J., and the other members of the court in 
Hodsoll v. Stallebrass (16) must, I think, be read by the light of the special cireum- 
stances of that case, and so read is not inconsistent with the view at which I have 
here arrived. I am in no way departing from the language of this authority in 
holding, as I do in the present instance, that the damage for which the plaintiff 
is now suing accrues from a different injury, and, therefore, a different wrong, 
from that for which he recovered damages in the county court. The view at 
which I have arrived is in conformity with the reasoning of the judgment recently 
pronounced by this court in Mitchell v. Darley Main Colliery Co. (17), where it 
was held (overruling Lamb v. Walker (18)), that each fresh subsidence of soil in 
the case of withdrawal of support gave rise to a fresh cause of action. Nor do I 
feel called upon to extend the application of the sound and valuable principle of 
law that none shall be vexed twice for the same cause of action to a case to which 
it has never yet been applied, and to which it can only be applied by pursuing 
analogy to lengths which would involve practical injustice. The present case is 
one in which I am conscious that lawyers of great authority do differ and will 
differ. But on the whole, in my opinion, the judgment of the Court of Queen’s 
Bench ought to be reversed, and the judgment entered at the trial for the plaintiff 
be restored, with costs to the plaintiff, including the costs below and of this appeal. 


LORD COLERIDGE, C.J.—In this case I am, with much regret, unable to 
concur in the judgment of my brother Bowen, to which I understand the Master 
of the Rolls to assent. I should have been glad, in the face of this difference of 
opinion, to have given reasons at length for my inability to agree in the judgment. 
But the plaintiff very naturally presses for judgment, and I am unable to do more 
than shortly to express my dissent. It appears to me that whether the negligence 
of the servant or the impact of the vehicle which the servant drove be the technical 
cause of action, equally the cause is one and the same. That the injury done to 
the plaintiff is injury done to him, at one and the same moment, by one and the 
Same act, in respect of different rights—i.e., his person and his goods—I do not 
in the least deny; but it seems to me a subtlety not warranted by law to hold 
that a man cannot bring two actions if he is injured in his arm and in his leg, but 
can bring two if, besides his arm and leg being injured, his trousers, which contain 
his leg, and his coatsleeve, which contains his arm, have been torn. 
quences of holding this are so serious, and may be very probably so oppressive, that 
T at least must respectfully dissent from a judgment which establishes it. I think 
the court below was right, and that this appeal should be dismissed. 


The conse- 
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-MERSEY STEEL AND IRON CO., LTD. v. NAYLOR, 
BENZON & CO. 


[House or Lorps (the Earl of Selborne, L.C., Lord Blackburn, Lord Watson, 
Lord Bramwell and Lord FitzGerald), March 27, 28, 1884] 


B [Reported 9 App. Cas. 484; 58 L.J.Q.B. 497; 51 L.T. 687; 
32 W.R. 989] 


Contract—Release—Repudiation by other party—Conduct not amounting to 
absolute refusal to perform contract. 
Company—W inding-up—Proof of debt—Unliquidated damages—Application of 
C bankruptcy rule. 

The respondents agreed to purchase from the appellant company a quantity 
of steel to be delivered on board ship in five monthly instalments, payment to be 
made within three days after the receipt of the shipping documents. After a 
portion of the first instalment had been delivered, but before payment, a 
petition was presented to wind-up the appellant company, and the respondents 

D wrote that they were advised that they could not safely pay for the steel 
delivered while the petition was pending. The appellant company replied that 
they would treat the refusal to pay as a repudiation of the contract. The 
liquidator, after some further correspondence, refused to make any further 
deliveries, and brought this action for the price of what had been delivered. 
Held: to determine whether one party to a contract was relieved from its 
nD future performance by the conduct of the other the circumstances of the case 
and the conduct of the other party must be examined to see whether that con- 
duct amounted to a renunciation, an absolute refusal, to perform the contract 
such as would amount to rescission if he had the power to rescind, and in the 
present case the respondents had not been guilty of such conduct; moreover, 
the contract was for the sale and purchase of the total quantity of steel men- 
) F tioned therein and not for a number of individual deliveries, and so, in the 
absence of express words, the payment by the respondents forthwith for 
one delivery was not a condition precedent to the delivery of the next instal- 
ment; therefore, the appellants were not released from the contract, and were 
liable to the respondents for its breach. 
Held, further: the effect of s. 10 of the Supreme Court of Judicature Act, 
G 1875 [see now the Company's Act, 1948, s. 317] was to import into the rules 
relating to the winding-up of companies the provision in the Bankruptcy Act, 
1869 [see now Bankruptcy Act, 1914, s. 30 (1)] that a demand in the nature of 
unliquidated damages was provable in bankruptcy provided that it arose by 
reason of a contract, and, therefore, the respondents could prove in the 
winding-up of the appellant company for the damages for the breach of contract. 


H Notes. Considered: Sociélé Générale de Paris v. Milders (1883), 49 L.T. 59. 
Distinguished : Eberle’s Hotels and Restaurant Co. v. Jonas (1887), 18 Q.B.D. 459. 
Considered: Dickinson v. Fanshaw (1892), 8 T.L.R. 271; Booth v. Bowron (1892), 
8 T.L.R. 641; Rhymney Rail. Co. v. Brecon and Merthyr Tydfil Rail. Co., [1900-3] 
All E.R.Rep. 582; Ebbw Vale Steel, Iron and Coal Co. v. Balina Iron and Tinplate 
Co. (1901), 6 Com. Cas. 33; Payzu, Ltd. v. Saunders, [1919] 

I v- Stout, [1925] A.C. 359; Guy-Pell v. Foster, [1930] All E.R.Rep. 790 Maple 
Flock Co. v. Universal Furniture Products (Wembley), Ltd., [1933] All E.R.Rep. 
15; Chandler Bros. v. Boswell, [1986] 3 All E.R. 179; Household Machines, Lid. 
vy. Cosmos Exporters, Ltd. [1946] 2 All E.R. 622; Thornton Hall and Partners v. 
Wembley Electrical Appliances, Ltd., [1947] 2 All E.R. 630. Referred to: 
Sovereign Life Assurance Co. v. Dodd, [1892] 1 Q.B. 405; G ueret v. Audouy (1893), 
62 L.J.Q.B. 683; Christie v. Taunton, Delmard, Lane & Co., mn q, 
Lane & Co., [1893 | 2 Ch. 175; Re Hett, Maylor & Co., Ltd. (1894), 10 a eek 
Re Auriferous Properties, [1898 | 2 Ch. 428; Cornwall v. Henson, [1900] 2 ¢ h. 298; 


2 K.B. 581; Martin 


Re Taunton, Delmard, 
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Re Daintrey, Ex parte Mant and Mant, [1895-9] All E.R.Rep. 657; Millar's Karrt A 
and Jarrah Co. v. Weddel, Turner & Co. (1908), 100 L.T. 128; Biddell Bros..v. 
Clemens, Horst Co. (1910), 108 L.T. 661; Dennis v. Tunnard and Moore (1911), 
56 Sol. Jo. 162; Veithardt and Hall v. Rylands (1917), 116 L.T. 706; Ertel Bieber 
v. Rio Tinto Co., Ltd., [1918-19] All E.R.Rep. 127; Morris v. Baron, [1918] A.C. 
1; Bradley v. Newsum, Sons dé Co., Ltd., [1918-19] All E.R.Rep. 625; Bank Line, 
Ltd. v. Arthur Capel & Co., [1918-19] All E.R.Rep. 504; Re Lavey, Ex parte The B 
Trustee, [1920] 1 K.B. 674; Tyldesley U.D.C. v. Leigh R.D.C. (1925), L.G.R. 
243; Re City Life Assurance Co., Ltd., {1925} All E.R.Rep. 453; Re Fenton (No. 
1), Ex parte Fenton Textile Association, Ltd., [1930] All E.R.Rep. 15; Robert A. 
Munro & Co., Ltd. v. Meyer, [1930] All E.R.Rep. 241; Telsen Electric Co. v. 
Eastick & Sons, [1936] 3 All E.R. 266; De Jetley Marks v. Greenwood, [1936] 1 
All E.R. 863; Re an Arbitration between Compagnie Primera de Navigaziona de 
Panama and Compania Arrendataria de Monopolio de Petroleos S.A., The Yolanda, 
[1939] 4 All E.R. 81; Smyth & Co. v. Bailey Son ¢ Co., [1940] 3 All E.R. 60; 
Heyman v. Darwins, Ltd., [1942] 1 All E.R. 837; Thorpe v. Fasey, [1949] 2 All 
E.R. 398; James Shaffer, Ltd. v. Findlay Durham and Brodie, [1953] 1 W.L.R. 
106; J. Spurling, Ltd. v. Bradshaw, [1956] 2 All E.R. 121; White and Carter 
(Councils), Ltd. v. McGregor, {1961} 8 All E.R. 1178. D 
As to repudiation of a contract, see 8 Hatspury's Laws (8rd Edn.) 203-205, and 
for eases see 12 Dicest (Repl.) 151-153. As to the application of bankruptcy rules 
in companies winding-up, see 6 Hatspury’s Laws (8rd Edn.) 658-661, and for 
cases see 10 Digest (Repl.) 982 et seq. For Bankruptcy Act, 1914, see 2 Hats- 
gurY’s Sratures (2nd Edn.) 821 et seq., and for Companies Act, 1948, see ibid., 
vol. 3, p. 452 et seq. 
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Re Compagnie Générale de Bellegard : 
garde, Campbell's Case (1876), 4 Ch.D. 470; 35 
L.T. 900; 25 W.R. 299; 9 Digest (Repl.) 517, 3403. 


Appeal from a decision of the Court of Appeal (Str Grorce JesseL, M.R., Linp- 
LEY and Bowen, L.JJ.) reported 9 Q.B.D. 648, reversing a decision of Lorp Cote- 
RIDGE, C.J., in a case tried before him without a jury. 

Cohen, Q.C., and French (C. Russell, Q.C., with them) for the appellants. 

Sir Farrer Herschell, Q.C., and Bigham, Q.C., for the respondents. 


THE EARL OF SELBORNE, L.C.—In this case I will deal first with the last 
point which has been argued, and it appears to me that it lies within a very narrow 
compass. 

The Supreme Court of Judicature Act, 1875, provided by s. 10 that: 


«|. in the winding-up of any company... whose assets may prove to be 
insufficient for the payment of its debts and liabilities the same rules shall 
prevail and be observed . . . as may be in force for the time being under the law 
of bankruptcy with respect to the estates of persons adjudged bankrupt.”’ 


I cannot help pausing to observe upon what is a little remarkable in that enact- 
ment. It is not the rules that were in force when the Act of 1875 was passed, but 


D the rules which ‘‘may be in force for the time being’’; marking very strongly the 


E 





3) 


principle on which the legislature in this enactment proceeded, namely, that they 
treated the cases as in pari materia, governed by the principles which govern the 
law of insolvency or bankruptcy, and that it was safe not only to apply the then 
existing rules upon that subject, but to apply them with any future addition or 
alteration which in legislation as to bankruptcy might be thought fit. Among 
the rules which are to be imported from bankruptcy there are included the rules 
‘as to debts and liabilities provable.’’ The first section in that division of the 
Bankruptcy Act, 1869, which is under the sub-heading: ‘‘Payment of debts and 
distribution of assets,’’ is one which, following a series of earlier statutes, makes 
demands in the nature of unliquidated damages, arising by reason of contract, 
provable in bankruptcy, and similar demands which do not so arise, and which are 
not of that nature, not provable [Bankruptcy Act, 1914, s. 80 (1)]. The Act 
defines what are to be proved, all debts and liabilities and obligations, except certain 
things which are excepted. There are two or three sections dealing with special 
matters, and we then come to s. 39 [Bankruptcy Act, 1914, s. 81] which occurs 
under the same division of the statute : 
“Where there have been mutual credits, mutual debts, or other mutual deal- 
ings between the bankrupt and any other person proving or claiming to 
prove a debt under his bankruptey, an account shall be taken of what is due 
from one party to the other in respect of such mutual dealings, and the sum 
due from the one party shall be set off against any sum due from the other 
party, and the balance of such account, and no more, shall be claimed or paid 
on either side respectively.” 
Your Lordships observe that it is not that it may be, it is not a thing which is 
optional, but it is a positive, absolute, rule for the purpose of proof in bankruptcy, 
and nothing can be proved according to that rule in such cases except the balance 
That only is regarded as the claim which it is competent for the 
ereditor to make when he comes in to prove under the bankruptcy. That being 
so, how is it possible to say that this is not a rule, both within the general spirit 
and intention of the section, and within the express words “as to debts and 


liabilities provable?”’ 
Upon the other point, 


of the account. 


I do not think it desirable to lay down larger rules than 
the case may require, or than former authorities may have laid down for my 
guidance, or to go into possible cases differing from the one with which we have 
to deal. I am content to take the rule as stated by Lorp COLERIDGE, C.J., in 
Freeth v. Burr (1), which is in substance that you must look at the actual circum- 
tances of the case in order to see whether one party to a contract is relieved from 
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its future performance by the conduct of the other; you must examine bia 
conduct is, so as to see whether it amounts to a renunciation, to an absolute re es 
to perform the contract such as would amount to a rescission if he had the power to 
rescind, and whether the other party may accept it as a reason for not performing 
his part. Nothing more is necessary in the present ease than to look at the conduct 
of the parties, and see whether anything of that kind has taken place here. 

Before doing so, however, I must say one or two words in order to show why I 
cannot adopt the argument of counsel for the appellants so far as it represented the 
payment by the respondents for the iron delivered as a condition precedent, and 
coming within the rules of law applicable to conditions precedent. If it were S80, 
there would be an end of the case; but to me it is plain beyond the possibility of 
controversy that, upon the proper construction of this contract, it is not, and can- 
not be, a condition precedent. The contract is for the purchase of five thousand 
tons of steel blooms of the company’s manufacture; therefore, it is one contract for 
the purchase of that quantity of steel blooms. No doubt, there are subsidiary 
terms in the contract as to the time of delivery: ‘‘Delivery one thousand tons 
monthly commencing January next;’’ and as to the time of payment, ‘Payment 
nett cash within three days after receipt of shipping documents.’’ That, however, 
does not split up the contract into as many contracts as there shall be deliveries 
for the purpose, of so many distinct quantities of iron. It is quite consistent with 
the natural meaning of the contract that it is to be one contract for the purchase 
of that quantity of iron, to be delivered at those times, and in that manner, and for 
which payment is so to be made. It is perfectly clear that no particular payment 
can be a condition precedent of the entire contract, because the delivery under the 
contract was most certainly to precede payment, and that being so, I do not see 
how, without express words, it can possibly be made a condition precedent to the 
subsequent fulfilment of the unfulfilled part of the contract by the delivery of the 
undelivered steel. 

Quite consistently with that view it appears to me, according to the authorities 
and according to sound reason and principle, that the parties might have so con- 
ducted themselves as to release each other from the contract, and that one party 
might have so conducted himself as to leave it at the option of the other party to 
relieve himself from a future performance of the contract. The question is whether 
the facts here justify that conclusion? The facts relied upon, without reading 
all the evidence, are these. The company at the time when the money was about 
to become payable for the steel actually delivered fell into difficulties, and a petition 
was presented against them. Section 153 of the Companies Act, 1862, appeared 
to the advisers of the purchasers to admit of the construction that, until in those 
circumstances the petition was disposed of by an order for the company to be 
wound-up or otherwise, there would be no one who could receive, and could give a 
good discharge for, the amount due. There is not, upon the letters and documents, 
the slightest ground for supposing cither that the purchasers could not pay, or that 
they were unwilling to pay, the amount due; but they acted as they did evidently 
bona fide, because they doubted, on the advice of their solicitor, whether that section 
of the Act, as long as the petition was pending, did not make it impossible for them 
to obtain the discharge to which they had an unquestionable right. Therefore the 
case which I put during the argument is analogous to that which according to the 
advice they received they supposed to exist, namely, the case of a man who has 
ed Inivee delivery andthe tne when payment ought he mado, he being the 
= P - et eee . alae x until there is a legal personal representa- 

By the Act of 1862 everps can be given for the money. 

Arik A aecee ct of 1862, in the event of a winding-up order being made, it would 
ate from the time when the petition was presented; and this secti eh 
doubt, according to its true ec nstructi i ae Be sre Fal 
a Ms a a onstruction, only deals with alienations of the 
h . ' appe ant company, was supposed by the solicitor of the pur- 
chasers to make it questionable whether th P 
pany—to the persons who. if th e payment of a debt due to the com- 
J sons 0, if there had been no petition, would have had a right to 
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receive it—might not be held, in the event of a winding-up order being made, to 
be a payment of the property of the company to a wrong person, and, therefore; an 
alienation. I cannot ascribe to their conduct, under these circumstances +h 
character of a renunciation of the contract, a repudiation of the contract, a refusal 
to fulfil the contract. It is just the reverse. The purchasers were desirous of 
fulfilling the contract; they were advised that there was a difficulty in the way 
and they expressed anxiety that that difficulty should be as soon as possible re 
moved, by means which were suggested to them, and which they pointed out to 
the solicitors of the company. 

The appellant company evidently took up the attitude of treating the default as 
one which released them from all further obligation. On Feb. 10, which was before 
the winding-up order was made, and while that state of things still continued, the 
company by their secretary wrote to say that they thought (being so far correct, | 
+ meee rightly) that the objection was not well founded in law; and they 
added : 


‘‘We shall therefore consider your refusal to pay for the goods already delivered 
as a breach of contract on your part, and as releasing us from any further 
obligations on our part.”’ 


I think that they were wrong in that conclusion; and that there is no principle 
deducible from any of the authorities which supports that view of such—I hardly 
like to call it a refusal—of such a demur, such a delay or postponement, under 
those circumstances. The appellant company, until they were wound-up never 
receded from that position; it appears to me to be clear that the liquidator adopted 
it, and never departed from it, and that the repudiation of the contract on insuffi- 
cient grounds on the part of the company, which had taken place while the petition 
was pending, and before the winding-up order was made, was adhered to after the 
winding-up order was made on the part of the liquidator. On the other hand, it 
seems to me that, fairly and reasonably considered, the conduct of the respondents 
was justifiable. Upon Feb. 17, 1881, after the making of the winding-up order, 
they state that there are instalments which ought to have been delivered, but which 
had not been delivered, in respect of which they would have a claim for damages, 
and that they apprehend that they would have a right to deduct those damages 
from any payments then due from them; and according to the view I have expressed 
regarding the effect of s. 10 of the Act of 1875—in which view I believe your Lord- 
ships agree—that was the right way of looking at the matter. The respondents go 
on to say that they are prepared to accept all deliveries which the liquidator may 
make under the contract, and to pay everything due, only requesting that those 

ayments may: be considered as made upon the understanding, in substance, that 
the right to the set-off which exists in law for the damages shall not be prejudiced— 
a perfectly reasonable defensible, and justifiable proposal. 

In my judgment, they have not in any portion of the proceeding acted so as to 
show an intention to renounce or to repudiate the contract, or to fail in its per- 
formance on their part. Therefore I think that the judgment of the court below is 
right, and that this appeal should be dismissed with costs, and I so move your 


Lordships. 


LORD BLACKBURN.—I am of the same opinion. On the effect of s. 10 of the 
Act of 1875 I will only say that I perfectly agree with what has been said by the 
4 T. 
; re penieperie point, I have no doubt that Withers v. Reynolds (2) correctly lays 
down the law to this extent, that where there is a contract which is to be per- 
formed in future, if one of the parties has said to the other in effect : - you go 
on and perform your side of the contract, I will not perform mine (in Withers v. 
Reynolds (2) it was: “You may bring your straw, but I will not pay gee 
delivery as under the contract I ought to do. I will always keep one oundle hi 
atraw in hand go as to have a check upon you”’), that in effect amounts to saying : 
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eT VoU 
“I will not perform the moet es ao kerecersierigag es” Twill not 
have given me distinct notice that you | having put an end to the 
wait until you have broken it, but I will treat you as : os vadiiok Thea iesita 
contract, and if necessary will sue you for damages, but at all e papier 
an ih ecient Tht es ee 
: , an a ’ : ; 
bei er eae the time maeety an contract has not arrived. That is 
i wn in Withers v. Reynolds (2). 
aaa wing not say the only ground of defence, but a sufficient a of 
defence. In Freeth v. Burr (1) it was also so laid down ; and Lorp sie is = 
thinks the facts were such as to bring the case within that principle. I will no 
at this time of the day go through them, but when the facts are looked at it is to me 
clear that that is not so. So far from the respondents saying that when the iron 
was brought in future they would not pay for it, they were always anxious to get it, 
and for a very good reason, that the price had risen high above the contract price. 
There was a statement that, for reasons which they thought sufficient, they were 
not willing to pay for the iron at present; and if that statement had been apr 
absolute refusal to pay: ‘‘Because we have power to do wrong we will refuse to 
pay the money that we ought to pay,’’ I will not say that it might not have been 
evidence to go to the jury for them to say whether it would not amount to a refusal 
to go on with the contract in future, for a man might reasonably so consider it. 
But there is nothing of that kind here. Theirs was a bona fide statement, and a 
very plausible statement. I will not say more. I refrain from weighing its value at 
this moment; but, as I said before, it prevents the case from coming within the 
authority of Withers v. Reynolds (2) and Freeth v. Burr (1), and, consequently, as 
I understand it, Lorp Cotertpcr made a mistake in the ground on which he went. 

The rule of law, as I always understood it, is that, where there is a contract in 
which there are two parties, each side having to do something (it is so laid down 
in the notes to Pordage v. Cole (4)), if the failure by one party to perform one part 
of it goes to the root of the contract, goes to the foundation of the whole, it is a 
good defence for the other party to say: ‘‘I am not going on to perform my part of 
it when that which is the root of the whole and the substantial consideration for my 
performance is defeated by your misconduct.’’ But counsel for the appellants con- 
tended that whenever there was a breach of a material part of the contract it neces- 
sarily went to the root of the matter. I cannot agree with that. I quite agree that 
when there were a certain number of tons of the article delivered, it was a material 
part of the contract that the purchasers were to pay, but it was not a part of the 
contract that went to the root of the consideration in the matter. There was a 
delay in fulfilling the obligation to pay the money, it may have been with or without 
good reason (if that would have made any difference), but it did not go to the root 
or essence of the contract, nor do I think that there is any sound principle upon 
which it could do so. I repeatedly asked counsel whether or not he could find any 
authority which justified him in saying that every breach of a contract, or even a 
breach which involved in it the non-payment of money which there was an obliga- 
tion to pay, must be considered to go to the root of the contract, and he produced 
no such authority. 

There are many cases in which the breach may do so; it depends on the con. 
struction of the contract. With regard to Hoare v. Rennie (5) it has been said 
that Pottock, C.B., there went so far as to say that it was the essence and sub- 
stance of the contract that the whole of the 166 tons of iron, and no less, should be 
delivered. If it was so, it would follow that, when in the present case the January 
shipment had not been made, and the company could only deliver part of the 
quantity, it went to the essence of the contract. The question depends upon 
whether the whole, and no less, is the essence of it. And again in Honck v. Muller 
(6), it is expressly and pointedly shown that that was the ground taken, and 
BRAMWELL, L.J., stated that in his opinion the contract of the one party was to 
deliver and of the other to take 2,000 tons of iron, and that, inasmuch as it was to 
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be by three instalments and the first was gone and there never could be more than 
two-thirds of the quantity, the thing bargained for being the whole quantity of 
iron and no less, the defendant was not bound to deliver two-thirds when the plain- 
tiff required the two-thirds only. Supposing that that was the true construction of 
the contract, I think that that would be the right conclusion. Brett, L.J., seems, 
if I understand him rightly, to have thought that that was not the true construc- 
tion of the contract—whether it was or not I do not express any opinion, except 
to point out that, whatever be the construction of other contracts, there is not in 
my mind the slightest pretext for saying that such is the construction of this con- 
tract, and, that being so, these cases have really no bearing upon the matter. 

The circumstances being as I have said, the contract not being such as to make 
this payment a condition precedent, or to make punctual payment for one lot of iron 
which had been delivered a matter causing the contract to deliver other iron after- 
wards to be a dependent contract, being of opinion that that is not the meaning of 
the contract, I think that the decision of the Court of Appeal was right. 


LORD WATSON.—I am of the same opinion. I think it would be impossible 
for your Lordships to sustain the appeal unless your Lordships are prepared to hold 
that any departure whatever from the terms of the contract by one of the parties 
must be sufficient to entitle the other to set it aside. I think the correspondence 
shows that the delay in making payment of that part of the contract price which 
ought to have been paid on Feb. 5 was due to these two causes—in the first place, 
a very natural desire on the part of the purchasers to see that they were safe against 
being called upon to make a second payment of the price; and in the second place, 
an obvious desire on the part of the sellers to get rid of the contract altogether. 
There was no controversy as to the terms of the contract. There was no unwilling- 
ness on the part of the respondents to pay the price due under the contract, except 
for the circumstance that there had been a change in the constitution of the com- 
pany, because they had gone into liquidation on Feb. 2, and the respondents’ firm 
were advised by their solicitor that they were not in safety to pay until the 
liquidator was appointed. That brings us down to Feb. 15. At that date the 
company had given notice on Feb. 10 of their resolution to repudiate the contract in 
consequence of the failure of the respondents to pay, and to that repudiation the 
liquidator I think consistently adhered. In these circumstances it appears to me 
that the judgment appealed from must be affirmed. 


LORD BRAMWELL.—I am of the same opinion. Lorp COLERIDGE says that the 
defendants, the present respondents, positively refused to pay for the iron already 
delivered, and for all which might be subsequently delivered. Whether, if they 
had positively refused to pay for that already delivered, it would have given any 
justification to the company or the liquidator for refusing to go on with the contract, 
it ig not necessary for me to say at the present moment. I do not say that it would 
not; but, if they had positively refused to pay for all which might be subsequently 
delivered, it would undoubtedly be an answer upon the authority of Withers v. 
Reynolds (2) and the reasoning which you have heard. But I really cannot, with 
great submission to the noble lord, find any evidence of that, and counsel for the 
appellants did not attempt to prove it, but he set up a new ground, which was that 
the payment of the debt due was a condition precedent to the further performance 

ent, with which I cannot agree. 
* ae oe, nae word to say. I cannot tell why Honck v. Muller (6) and Hoare 
y. Rennie (5) should be brought forward upon this occasion. I do not think that 


I said in Honck v. Muller (6) what in this case Sm Georce Jesset, M.R., sup- 


i lace ; ontract has been part 
posed me to have said, namely, that “‘in no case where the contr I 


performed could one party rely on the refusal of the other to go on.’ If I did oy 
so, I recall it, because I do not think so; it depends on the nature of the contract 
and the circumstances of the case. What I was busy upon In that case ou - 
showing that there had been no performance at all there, and that in trut Ww sat 
the plaintiff was seeking to do was to make the defendant accept the performancs 
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of something entirely different from what had been agreed upon, and I think f ead 
opinion I was right. But what has that to do with this case? Pure Ps : 
wrong, what then? Suppose Honck v. Muller (6) was wrongly decide : ow a 
it bear upon this case? Not in the least. Nor indeed does Hoare v. Rennie (5), 
which, in my opinion, was decided upon the considerations which I have men- 
tioned, and which I think should be supported. 


LORD FITZGERALD.—I concur. WP: 
Appeal dismissed. 


Solicitors: W. W. Wynne & Son, for Simpson & North, Liverpool; Clements. 
[Reported by C. E. Maupen, Esq., Barrister-at-Law. | 


Re GERMAN DATE COFFEE CO., LTD. 


[Courr or AppeaL (Sir George Jessel, M.R., Baggallay and Lindley, L.JJ.), 
February 24, 1882] 


[Reported 20 Ch.D. 169; 51 L.J.Ch. 564; 46 L.T. 327; 830 W.R. 717] 


Company—Winding-up—‘Just and equitable’’—Substratum of company gone— 

Petition within twelve months of incorporation. 

Where it is proved that it is impossible for a company to carry out the 
objects of the company as stated in the memorandum of association, so that 
the whole substratum of the company is gone, the court will order, as being 
just and equitable, the company to be wound-up, even though the year in 
which it has to commence its business has not expired. 


Company—Memorandum of association—General words—Construction—Ancil- 
lary to main object of company. 

Where there are general words in the memorandum of association of a com- 
pany, those words must be read, not widely, but as being ancillary to the 
main object of the company as stated in the memorandum. 

Per Baaoatiay, L.J.: Care must be taken to construe general words in a 
memorandum of association so as not to make them a trap for unwary people. 
General words, construed literally, may mean anything under the sun, but 
they must be taken in connection with that shown by the context to be the 
dominant or main object or objects of the company. 


Notes. Considered: Re Bristol Joint Stock Bank (1890), 44 Ch.D. 708; Pedler 
v. Road Block Gold Mines of India, [1905] 2 Ch. 427. Explained and Distin- 
guished: Re Kitson & Co., [1946] 1 All E.R. 435. Considered: Re Eastern Tele- 
graph Co., [1947] 2 All E.R. 104. Referred to: Re International Cable Co. (1890), 
2 Meg. 183; Re Coolgardie Consolidated Gold Mines (1897), 76 L.T. 269; Stephens 
v. Mysore Reefs (Kangundy) Mining Co., [1902] 1 Ch. 745; Butler v. Northern 
Territories Mines of Australia (1906), 96 L.T. 41; Re Anglo Cuban Oil, Bitumen 
ag Asphalt Co., [1917] 1 Ch. 477; Cotman v. Brougham, [1918-19] All E.R.Rep. 

As to the contents of a memorandum of association and the grounds for winding- 
up @ company as being just and equitable, see 6 Haussury's Laws (8rd Edn.) 116 
117, 531-585; and for cases see 9 Dicest (Repl.) 80-88 and 10 Diaust (Repl.) 856 
et seq. For the Companies Act, 1948, see 8 Hauspury’s Srarures (2nd Edn.) 452 
Cases referred to: . 

(1) Baring v. Dix (1786), 


1 Cox, Eq. Cas. 218; 29 E.R. - § ig 
ae q. Ca E.R. 1134; 86 Digest (Repl.) 
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(2) Re Suburban Hotel Co. (1867), 2 Ch. A 7 
: ; . App. 737; 36 L.J.Ch. 710; 17 L.T. 22; 
15 W.R. 1096, L.JJ.; 10 Digest (Repl.) 856, 5639. el = 

Also referred to in argument: 
Re Haven Gold Mining Co. (1882), 20 Ch.D. 151; 51 L.J.Ch. 242; 46 L.T. 822: 
x fa sie 389, C.A.; 10 Digest (Repl.) 858, 5647. ; 
e Langham Skating Rink Co. (1877), 5 Ch.D. 669; 46 L.J.Ch. 345; 36 L.T 

, 5 Ch.D. 669; 46 L.J.Ch. 345; 36 L.T. 605 
C.A.; 10 Digest (Repl.) 884, 5867. ie 


Appeal by the German Date Coffee Co., Ltd., from a decision of Kay, J., ordering 


that the company should be wound-up. 


Ince, Q.C., and H. B. Buckley for the company. 

Romer, Q.C., and A. Beddall for the petitioners were not called on to argue. 
Freeman for shareholders opposing the petition. 

Whitehorn, Q.C., and C. Tennant for shareholders supporting the petition. 


SIR GEORGE JESSEL, M.R.—This company, in my opinion, was formed, as 
the directors stated in their prospectus, ‘‘for the purpose of purchasing and work- 
ing Henley’s German patent at Frankfort, to manufacture a partial substitute for 
coffee from the date fruit.’ Of course, I do not use the prospectus for the purpose 
of interpreting the memorandum of association; I only use it to show that my 
construction is probably correct, because it is the construction adopted by the 
chairman and directors of the company after the incorporation of the company and 
before they issued the prospectus inviting the public to come in. The company 
is stated to be registered for several objects. The first object is to acquire a Ger- 
man patent granted to one Henley for manufacturing from dates a substitute for 
coffee. The second object is to make and use the said invention or any improve- 
ment. The second object only extends to any improvement or modification of the 
said invention. The third object is to adopt and carry out an agreement dated 
Feb. 16, 1881. This is an agreement for the sale of the German patent. The 
fourth object is to manufacture and sell the preparations which are the subject of 
the said invention. That is pure tautology. Nobody has been able to suggest 
that there is anything there which is not included in cll. 1 and 2. The fifth object 
is to grant licences. The sixth is to apply for and obtain patents for improvements 
or extensions of the said invention, and so on. The seventh is to acquire and pur- 
chase, or otherwise to use, exercise, and vend any other inventions for the above- 
mentioned or cognate purpose. All those are merely ancillary provisions. Then 
there is the eighth object, which I yead to be this, to import all descriptions of 
produce in connection with the above-mentioned purpose, or otherwise, for the 
purposes of the company. It never can mean to import and export food produce 
generally. That would be making the company a company for an entirely new 
and distinct purpose. But whether it is or is not the correct meaning, that object 
is merely ancillary. There are other provisions which do not apply to the subject- 
matter, although the twelfth is certainly an independent purpose. 

That being so, it appears to me that this memorandum, when fairly read, and 
notwithstanding the rather loose use of general words, is simply to buy this patent, 
and to work it, either with or without improvements. That is the substance of 
the whole thing. I have no reason to doubt that the framers of the memorandum 
and articles believed that they would obtain the German patent. They were a 
little too sanguine, for they said, “for which a patent has or will be granted by the 
empire of Germany.’’ But they cannot complain, if, like those of other prophets, 
their prophecies are sometimes not verified by the result. It turned out that the 
German empire would not grant the patent. When that happened, what ought 
to have taken place? The answer would be: ‘“The company cannot carry on busi- 
ness, and must be wound-up”’; and that is exactly what Kay, J., ordered. 

There is an interim matter which ought not to be forgotten. A large number— 
in fact the majority—of the applicants for shares had their names taken off on the 
ground of deception. They understood from the prospectus that there was a patent 
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_ The number of shareholders left is very small, the holders 
ate aad like pe shares in all—a very different company from what was 
proposed. It turns out that the company have done this quite bona ae antici- 
pation of the granting of the German patent. They have established in aS a 
factory for the manufacture of this substance called date coffee, and they say t as 
have sold a good deal of it, and are doing a prosperous trade. They have also 
entered into an agreement with an English company called the ‘‘Date Coffee Co., 
by which that company has agreed not to compete with this company 1n Germany. 

That being so, it seems to me, as the learned judge of the court below said, that 


of some 


the whole substratum of the company is gone. Its business was not to make a: 


substitute for coffee from dates, but to work a German patented invention in Ger- 
many, to work it under the monopoly granted by the German government to the 
patentee, and not to enter into any such business generally. Therefore, the share- 
holders have a right to say—and the minority of the shareholders have a right to 
say: ‘‘We did not enter into partnership on these terms.’’ It is exactly like 
Baring v. Dix (1). It was a general partnership, not to make a substitute for 
coffee from dates, but to work a particular patent; and as that particular patent 
does not exist, and cannot now exist, they are entitled to say the company ought 
to be wound-up. It appears to me the learned judge in the court below has arrived 
at the right conclusion, and that this appeal ought to be dismissed. If the full 
effect of the general words were allowed, the company might carry on any business 
whatever. 


BAGGALLAY, L.J.—I am of the same opinion. It appears to me that the 
principle involved in the decision in Re Suburban Hotel Co. (2) by Lorp Catrns 
amounts to this, that, if you have proof of the impossibility of carrying on the 
business contemplated by the company at the time of its formation, that is a suffi- 
cient ground for winding-up the company. That gives rise in the present case to 
the question whether there was an impossibility in carrying out the objects of the 
company at the time the company was formed. I cannot entertain any doubt, 
having regard to the memorandum of association—and the view I take from a con- 
sideration of the memorandum is verified by the surrounding circumstances—that 
the real contemplated object was to carry out the manufacture of German date 
coffee to be manufactured from dates in Germany under a patent that was actually 
granted or was about to be granted. The contemplation of all the parties was that 
the granting of the letters patent in Germany for the working of this invention was 
the contemplated object of the company. 

No doubt in this case, and in many other cases, you have a variety of general 
words added, which, if they were to be construed by themselves, would give rise to 
giving power to carry on almost any business which might possibly be suggested. 
That has been guarded within certain limits, and those limits are, that the other 
objects must be regarded as ancillary to the purpose of the scheme for which the 
company was formed. It appears to me, from the memorandum of association, 
that the purpose of the company was the manufacturing of this coffee by virtue of 
a patent already obtained or to be obtained, and also any improvement that might 
be made by the patentee, or the company themselves, in connection with that par- 
ticular patent. Is there an utter impossibility in carrying on the business of the 
company? It appears from the evidence that there is. There is this very strong 
evidence that the actual obtaining of these letters patent was contemplated by all 
the parties who took shares—that the holders of more than one quarter of the shares 
of the company, of 27,000 shares, directly they found it was not true that the 
patent had been already obtained (although possibly at that period it was not clear 
sii ystieyeiaa yi ee the company. It appears to me, beyond all 
ee Hats ie ie beri cent, nes in carrying on the business of the company, 

ppealed from is quite correct. I feel bound to add that 


I entirely agree with the learned judge in hi iati i 
judge in his enunciation of the 1 
the case, and his criticisms. Bliespense as 
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I am of the same opinion. The first question we have to con- 
sider is: What is the fair construction of the memorandum of association? It is 
required by the Companies Act, 1862, that the memorandum shall state what the 
objects of the company are [see now Companies Act, 1948, s. 2 (1) (c)]. In con- 
struing this memorandum of association, or any other memorandum of association 
in which there are general words, care must be taken to construe those general 
words so as not to make them a trap for unwary people. General words, construed 
literally, may mean anything under the sun, but they must be taken in connection 
with that shown by the context to be the dominant or main object or objects of 
the company. It will not do, under general words, to turn a company for manu- 
facturing one thing into a company for importing something else, however general 
the words are. Taking that as the governing principle, it appears to me to be 
plain, beyond all reasonable dispute, that the real object of this company, which 
is called ‘‘The German Date Coffee Co., Ltd.,’’ was to manufacture a substitute for 
coffee in Germany under a patent which is valid according to German law. All the 
rest is subordinate to that main object, and that is what the people subscribe their 
money for, although the words are general. I attach great importance to an obser- 
vation made by counsel for the company as to the circumstance that this petition 
was presented less than a year after the formation of the company. Therefore, we 
ought to be careful in considering what ought to be done under those circumstances, 
because the Act of Parliament gives the company a year to see whether it can get to 
work or not. The language of s. 79 (2) of the Companies Act, 1862, is that a com- 
pany may be wound-up by the court ‘‘whenever the company does not commence its 
business within a year from its incorporation, or suspends its business for the space 
of a whole year’’ [see now Companies Act, 1948, s. 222 (c)]. That, I understand, is 
to give the company time. Supposing that there was no evidence which was toler- 
ably conclusive to show that the company had failed within a year, the company 
would be entitled by statute to a year. The shareholders would be entitled to it. 
But where we have to deal with a case in which it is apparent, within a year, that 
the whole thing is abortive—that the company cannot acquire that which it was 
intended to acquire, and cannot carry out the object for which it was formed—the 
Act of Parliament does not require you to wait a year, and the case is then brought 
fairly within the words of the fifth paragraph of the same subsection : ‘‘whenever the 
court is of opinion that it is just and equitable that the company should be wound- 
up”’ [s. 222 (f) of the Act of 1948]. I proceed now to the next head—whether the 
petition, having been presented within the year, the evidence shows that the objects 
for which the company was formed cannot be attained. To my mind, the evidence 
is overwhelming. The company have tried to get this patent and have failed, and 
the only point which appears to me to require any further investigation 1s that there 
ig even now an application to the government for a patent. I have looked at that 
a little closely, and my opinion is there is nothing in it at all. It appears to me, 
therefore, that the judgment appealed from is perfectly correct, that the fa 
warrant the judgment pronounced, and that the appeal ought to be dismissed wit 


costs. oa: 
Appeal dismissed. 


Solicitors: John Tucker; Longcroft & Myers; Richard Reece; Nye & Greenwood. 
[Reported by Frank Evans, Esq., Barrister-at-Law.] 
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GANDY v. GANDY 
[Courr or AppeaL (Sir George Jessel, M.R., Cotton and Lindley, L.JJ-)s April 
18, 1882] 
[Reported 7 P.D. 168; 51 L.J.P. 41; 46 L.T. 607; 30 W.R. 673] B 


Judicial Separation—Permanent alimony—Deed of separation—Power to vary 

sum provided by deed. 

The husband's adultery with one K. was condoned by his wife, but, differ- 
ences between them having subsequently arisen, the parties separated, each 
party by the separation deed covenanting not to take any steps to compel the 
other party to resume cohabitation and that neither party would molest or (© 
interfere with the other, and the husband covenanted to pay for the wife’s 
benefit an annuity of £252. The husband afterwards renewed his adulterous 
connection with K., and on the ground of this adultery the wife obtained a 
decree for judicial separation. On an application by the wife for an inquiry 
as to the husband's means with a view to obtaining an order for the payment 
of a larger sum by way of permanent alimony, Di 

Held: in the case of a judicial separation the court had no power to set aside 
or vary a separation deed, which, therefore, remained binding on the parties, 
and in the present case, the husband’s conduct not being such as to disentitle 
him from relying on the deed, the court could not order the payment of a larger 
sum by way of permanent alimony than that provided by the deed. 


Notes. This case was criticised—rather strongly by some of the Law Lords— 
in Hyman v. Hyman, [1929] All E.R.Rep. 245, where it was held that a wife could 
not by her covenant in a deed of separation preclude the court from exercising its 
jurisdiction to make provision for her on the dissolution of her marriage, but, as 
was pointed out in that case, the two cases are distinguishable, Hyman v. Hyman 
being a case of divorce and Gandy v. Gandy being one of judicial separation. 

Applied : Rose v. Rose (1883), ante p. 194. Distinguished: Wood v. Wood (1887), 
57 L.J.Ch. 1; Wilkinson v. Wilkinson (1893), 69 L.T. 459. Considered and Ex- 
plained: Bishop v. Bishop, Judkins v. Judkins, [1897] P. 1388. Criticised: Hyman 
v. Hyman, [1929] All E.R.Rep. 245. Considered: Lambert v. Lambert, [1936] 
3 All E.R. 20. Referred to: Fearon v. Aylesford (1884) post; Tress v. Tress 
(1887), 12 P.D. 128; Kunski v. Kunski and Josephs (1907), 23 T.L.R. 615; G 
Thompson v. Thompson, [1916] P. 165; Williams v. Williams, [1921] P. 131; Tulip 
v. Tulip, [1951] 2 All E.R. 91, 

As to permanent alimony, see 12 Hatspury’s Laws (3rd Edn.) 427-430; and for 


cases see 27 Dicrstr (Repl.) 602 et seq. Tor the Matrimonial Causes Act, 1950 
see 29 Hauspury's Srarures (2nd Edn.) 388, 


Cases referred to: H 
(1) Besant v. Wood (1879), 12 Ch.D. 605; 40 L.T. 445: 23 Sol : i 
aatiies Uae ; ol. Jo. 443; 27 Digest 
(2) Morrall v. Morall (1881) post; 6 P.D. 98; 50 L.J.P. 6 
, : J. 98: J.P. 62; 47 L.T. 50: 
897; 27 Digest (Repl.) 615, 5756. ii 
Also referred to in argument: 


Evans v. Carrington (1860), 2 De G.F. & J. 481; 30 L.J.Ch. 864; 4 I, T. 65; : 


25 J.P. 195; 7 Jur.N.S. 197; 45 E 
ee ur.N.8. 197; 45 E.R. 707, L.C.; 27 Digest (Repl.) 222, 


Jee v. Thurlow (1824),2 B. & GC. 547; 4 Dow. 
107 E.R. 487; 27 Digest (Repl.) 220, 1753 


Williams v. Baily (1866), L.R. 2 Eq. 731; 
Kendall v. Webster (1862), 1 


Digest (Repl.) 228, 1783. 


& Ry.K.B. 11; 2 L.J.0.8.K.B. 81; 


27 Digest (Repl.) 377, 3109. 
H. & C. 440; 81 L.J.Ex. 492; 158 E.R. 957; 27 
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Goslin v. Clark (1862), 12 C.B.N.S. 681; 31 L.J.C.P. 8 
: ; -B.N.S. ; J.C.P. 330; 6 L.T. 824; 9 Jur.N:S. 
520; 142 E.R. 1310; 27 Digest (Repl.) 229, 1836. po 


| Spdadaing Ld the husband, Maurice Gandy, from an order made by Sir James 
ANNEN, f., 1n & suit for judicial separation directing that the husband's means 
should be ascertained for the purpose of fixing the permanent alimony to which the 
wife, Elizabeth Gandy, claimed to be entitled. 

The wife and the husband were married at Liverpool on Nov. 11, 1854. There 
were five children of the marriage, three of whom, a son and two daughters, were 
under age at the date of the filing of the petition. Some time before the year 1879 
the husband committed adultery with one Anne Kelly. The wife discovered the 
adultery, and consulted a solicitor as to taking proceedings for a divorce or judicial 
separation, but ultimately condoned the adultery and lived with the husband for 
some time. Differences, however, arose between them, and the parties separated. 

By a deed of separation, dated June 26, 1879, and made between the husband, of 
the first part, the wife, of the second part, and two trustees, of the third part, after 
reciting that unhappy differences had arisen and that the husband and wife had 
agreed to live separately from each other for the future and to enter into the 
covenants therein as contained, the husband covenanted with the trustees that his 
wife might at all times thereafter live separate from him, freed from his control 
and authority, and that he would not compel her to live with him or take any steps 
for that purpose, and would not in anywise molest or interfere with her, and, 
further, that any real and personal property to which the wife should become 
entitled should be held by her for her separate use as if the husband were dead. 
The husband also covenanted during the continuance of the deed, and if the wife 
should survive him, then during her life (subject to the due performance of the 
covenants therein contained), to pay to the trustees for the use of the wife and 
her daughters other than the two youngest daughters the annual sum of £252 by 
monthly payments of £21 in advance. It was further provided that he would pay 
to the trustees all the expenses connected with the maintenance and education of 
the two youngest daughters, provided that the trustees should permit the said 
daughters to go to such school as the husband should direct, and that the wife 
should not be entitled to the custody of those children, but that they should live 
at such reasonable and proper place or places as the husband should direct, and 
should be maintained and educated at his expense, the wife having all reasonable 
access to and intercourse with them. The husband was also to have the custody 
and control of the son. The trustees covenanted to indemnify the husband from 
his wife’s debts and liabilities or those of her daughters (except the expenses con- 
nected with the maintenance and education of the two youngest daughters) or 
otherwise from all annoyance or molestation on the part of the wife or her daugh- 
ters, and also that the wife, or any person on her behalf, should not at any time 
thereafter commence or prosecute any suit or other proceeding for compelling the 
husband to allow her any support, maintenance, or alimony, except as aforesaid, or 
to cohabit or live with her. 

After the execution of this deed the husband again committed adultery with 
Anne Kelly, and in December, 1880, the wife filed a petition for a judicial separa- 
tion, on the ground of the adultery committed after the execution of the deed. 
On July 30, 1881, the case was tried before Sir James HanneN, P., without a jury, 
and his Lordship found that the adultery had been committed, decreed a judicial 
separation, and ordered that the wife should have the custody of the youngest 
children. The husband made no default in payment of the sums covenanted to be 
paid by the separation deed. It was admitted that at the date of the decree the 
husband was in possession of a much larger income than at the date of the separa- 
tion deed. After the trial the wife applied for an order that the husband's means 
should be ascertained by the registrar with a view to fixing the permanent alimony 
to which she would be entitled. The registrar refused to inquire into the husband s 
means, and ordered a sum for permanent alimony equal to the annual sum which 
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the husband had covenanted to pay. The wife took out a summons in chambers A 
to rescind the registrar’s order. The summons was heard by the President on 
Dec. 20, 1881, when he made the order from which the husband appealed. 


W. F. Robinson, Q.C., and C. A. Middleton for the husband. 
Inderwick, Q.C., and T. C. Tatham for the wife. 


SIR GEORGE JESSEL, M.R.—This case raises a point which is at once novel B 
and important. There was a separation deed entered into between the husband 
and wife after the husband had committed adultery to the knowledge of the wife, and 
had thereby caused quarrels which led to acts of legal cruelty by the husband 
towards the wife. The origin of the separation was the adultery of the husband 
and by the separation deed the husband, not then having made so large a fortune 
as he afterwards made, agreed, after making provision for the maintenance of the ( 
children, to allow his wife £252 a year, while she agreed not to commencé or 
prosecute any suit or other proceeding for compelling her husband to allow her 
any support, maintenance, or alimony, except as aforesaid, or to cohabit or live 
with her. b 

At a subsequent period the husband renewed his intercourse with the woman 
with whom he had previously had intercourse, and the wife instituted a suit for ]) 
judicial separation and obtained a decree. She was entitled to institute this suit, — 
because, as she said, she was deprived by the deed of the custody of her two 
younger daughters, who were to be maintained by the husband and kept at school, 
and she claimed the right to their custody and succeeded in obtaining it. Probably, 
considering the two younger children were girls, and that the mother was free — 
from blame, it would have been impossible to interfere so as to prevent her from 
commencing and continuing her suit to a successful conclusion, having regard to 
her rights with respect to those children, and having regard to the benefit of the 
children themselves. But the husband remained liable under the deed, and is still 
liable to the maintenance of those younger children. 

There is another motive, which, to my mind, is very plain, for the institution 
of these proceedings. It appears that the husband was the author of an invention, F 
which turned out to be very successful, and by which he made a very considerable 
fortune. It appears to me obvious that the fact of this accession of fortune was 
also an inducement to the institution of this suit for judicial separation on the part 
of the wife, and, after arrangements had been made as to the custody and main- 
tenance of the children, an application was made for further alimony on the part 
of the wife, which application was granted in substance, though not in form, by the G 
order appealed from. I say ‘‘in substance,’’ because the case was argued merely 
on the question whether the court should be put in possession of the facts as regards 
the husband’s fortune before coming to a conclusion, but it was argued on the 
assumption, which, of course, was well known to all parties to be the fact, that 
the husband's fortune had become considerably larger than it was before, and that, 
if the wife succeeded in the application as to the means of the husband, she would 
succeed in the application for an increase of alimony. On that footing the learned 
judge of the court below decided that, by reason of the subsequent adultery of the 
husband, the wife was entitled to obtain a larger sum in the shape of alimony than 
the £252 allotted to her by the deed. : 

The question is whether that was a right exercise of the discretion on the part 
of the learned judge of the court below, having regard to the facts I have mentioned I 
The first point to be considered in this matter is that the contract made by ‘ve 
are sete an be en subsequent adultery of the husband. 
sieweiNd estat cede ae, ae whether he commits adultery or not, and, in fact, 
Rissa hvac t e covenant even if the wife had committed adultery. 

ed law. The legislature has not thought fit, in the case of judicial 
separation, to give the same powers to the court that it has given in the case of 
dissolution of marriage. In the case of dissolution of marriage the court has had 
conferred upon it the right to vary, not only post-nuptial, but ante-nuptial settle- 
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A ments, and, therefore, to deal with them in any way which it may be thought just 








and expedient to do. But in the case of judicial separation, there being no such 
power, the deed remains binding. The wife is entitled to the annuity secured her 
by the deed; the husband is liable to pay the annuity. It is impossible, therefore 
for the court to allot such alimony as it may think just, because, in pha ceuins of ite 
thinking that the amount of alimony should be less than the annuity secured b 

the deed, it has no power of setting aside the deed, and no power to stop an ie 
brought by the trustees upon the covenant in the deed. 

It is, therefore, a case where the ordinary powers of the court cannot be exercised 
except in one direction, namely, by increasing the amount of alimony. That being 
so, we must consider whether the contract can be interfered with by the court in 
the exercise of a discretion except when one of the parties to the contract has so 
acted as to disentitle him to rely upon the contract at all. I am not saying there 
may not be such a case; on the contrary I can quite conceive such a case. But 
unless you come to that, why should the court interfere with the contract at all? 
I see the learned judge put it upon the ground of public policy. I have explained 
more than once—and especially in Besant v. Wood (1), that there is no reason 
more dangerous to give than, and no reason on which such difference of opinion 
exists as, that of public policy. He has said: 


“Tf you do not allow the wife to ask for increased alimony in such a case as 
this, you allow the husband to commit adultery with impunity.”’ 


I am by no means prepared to say that is right. It is not impunity simply because 
he is not obliged to pay more money. I do not consider that is the only punish- 
ment for adultery, if the word ‘‘punishment’’ should be used in connection with it. 
No doubt he may be, to some extent, relieved from that liability; but this is a 
contract by which he is compelled to pay an amount having regard to his then 
state of fortune, and that may be much larger than it afterwards becomes, for his 
fortune may diminish. 

It does appear to me a very strong thing to say that, by his committing an act 
which does not affect the wife, either directly or indirectly, her rights to participate 
in his fortune should be altered. In the present case, how is the position of the 
wife affected at all? She was separated de facto et de jure before the institution 
of the suit. Her maintenance was the same whether her husband did or did not 
live with another woman. Her rights, in every respect, remained unaltered. It 
might be said, no doubt, that, in one sense, her position was affected, inasmuch 
as it was less probable that he would return to cohabitation. But people who 
execute deeds of separation of this kind are not presumed to assume that the return 
to cohabitation is very probable. It does not appear to me, looking at what 
occurred before the separation, considering the age and respective positions of the 
parties, and considering what the husband has done since, that you can say he is 
in such a position as to have forfeited all his rights, leaving him subject to all the 
liabilities under the deed. It seems to me that, having regard to the relative posi- 
tions of the husband and wife, there has not been such misconduct on the part of 
the husband so affecting the position of the wife as to entitle her to repudiate the 
contract she entered into. Therefore, the contract is still binding, and the appeal 


must be allowed. 


COTTON, L.J.—In this case there has been an application by the wile under 
the income of her husband, 


which she has obtained a reference to ascertain what is 
for the purpose, avowedly, of obtaining maintenance otherwise than under the deed 
of separation. 

I do not intend to give any opinion whether a court of equity would, under the 
cireurnstances, have enforced this covenant against the wife, because it appears 
to me not to be necessary to decide it, though I am far from saying that a court 
of equity would not, in former days, have interfered by injunction to restrain such 
an application by the wife as this. But the learned judge seems to have decided 
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the matter on principles that would lead to the conclusion that the deed was bad 
altogether at law (which it is not), because, he said, this deed must be read subject 
to an implied condition that it should be operative so long as the parties should live 
chastely, and that to hold that the husband was right would be to say that this 
deed contemplated and allowed adultery on his part. I cannot agree with such 
a conclusion. The question has been whether, under the circumstances, the mis- 
conduct of the husband is such misconduct towards the wife as, having regard 
to the circumstances known to her at the time the deed was entered into, entitles 
her to say that this covenant is not to be regarded as an obstacle in the way of the 
application for alimony. Whether you are to take it that the application is made 
under the statute to give her such allowance as is just, or independently of the 
statute, the question is the same. 

In my opinion, unless the conduct of the husband has been such since the deed 
as entirely to prevent him from using the deed in answer to the application of the 
wife, it must be taken into account, whichever way you look on it, in ascertaining 
—even if the application were not restrained by a court of equity—what allowance 
is just to be made. Here, however, the deed did not contemplate or provide for 
future adultery, but the conduct of the husband towards the wife is of the same 
character and nature as that of which she was aware when she entered into the 
deed. It is not suggested that there was any misrepresentation to her which wouid 
induce her to take this £252 as an allowance. It is said, and it seems to me to 
have some bearing on the case, that she has two children with her whom she had 
not before. But that is not so. The husband still remains liable, by the covenant, 
to provide for the two younger children, and they are still left at the school pointed 
out by him. The wife is only to have them during the holidays, leaving her hus- 
band still liable for their maintenance and making due provision for them. 

In my opinion, the conduct of the husband since the deed is not such as, having 
regard to what was known to the wife at the time she entered into the deed, to 
disentitle him from relying on this deed. I put it that way, because I quite agree 
with the Master of the Rolls that we ought not to say—and I do not entertain the 
opinion—that there can be no misconduct on the part of the husband such as would 
disentitle him to set up a deed of separation of this kind when the wife is making 
an application for increased allowance. Morrall v. Morrail (2), one of the cases 
referred to by the learned judge as leading to the conclusion at which he arrived, 
is an instance. There there was a deed of separation, with a provision as to what 
maintenance the wife was to have. She subsequently ascertained that the husband 
was living in incestuous adultery, a fact hitherto unknown—that is to. say, there 
had been no incestuous adultery at the time the deed of separation was entered 
into. That may well be such a circumstance, such gross future misconduct, mis- 
conduct of a nature so entirely different from that for which the parties were 


providing when they entered into the deed of separation, as to prevent the husband: 


from in any way relying on the deed, or rendering it just that the wife should 
disregard the bargain she made for maintenance in this application to the court 
for allowance by way of alimony to be made to her. Here, in my opinion, the cir- 
cumstances are not such as to entitle the wife to disregard her bargain. 





LINDLEY, L.J.—The question we have to consider ean be put somewhat in 
this shape—whether there has been any sufficient reason given for holding the wife 
discharged from her covenant not to sue for further alimony. Prima facie, she 
is bound by that. She is bound by it in all the courts at law, in the Divorce Court, 
and in this court, whatever difficulty there may be about specific performance or 
injunction. It is a perfectly good covenant. The order appealed from does not 
give effect to that covenant, but sets it aside, and the question is whether, under 
the circumstances, that is right. | 

The statutory power of dealing with this question of alimony is given by s. 17 
of the Matrimonial Causes Act, 1857 [see now Matrimonial Causes Act 1950 
8. 20 (2)]. This being only a suit for judicial separation, the power of the Dice 


H 


—_ 


C.A.] GANDY v. GANDY (Linpuey, L.J.) 381 


Court over the deed is much less than it would be if this were a suit for divorce. 
It is a much more restricted jurisdiction and power, and it appears to me that other 
eases, of which Morrall v. Morrall (2) is one, where the Divorce Court had power 
to deal, in cases of divorce, with Separation deeds, and to set them aside, are 
rather misleading when they are sought to be applied in a case where the court has 
no such extensive jurisdiction. Section 17 enables the court, on the ‘application 
of the wife, to make any order for alimony which ‘‘shall be deemed just.’’ The 
word ‘‘just’’ must be taken to mean ‘‘just under the circumstances in each par- 
ticular case’’; one of the most important circumstances in any case is the bargain 
between the parties, and, if the parties have agreed that a certain sum shall be 
sufficient, prima facie that is just, and prima facie the court cannot either exceed 
or diminish it. I doubt very much, too, whether in any circumstances the court 
could, under the language of the section, say that to order less than £252 was just. 
I do not think the section goes that length. If that is so, the analogy between the 


. Statutory power of dealing with alimony under s. 17 and the statutory power of 


dealing with separation deeds on the dissolution of a marriage fails altogether. It 
is limited in one direction and not in another, if s. 17 is to be read in the way it 
appears to me to have been read by the learned President of the court below. It 
strikes me that, on the whole, the case is reduced simply to this, whether there has 
been, on the part of the husband, no misconduct towards the wife except adultery 
with another woman, and no apparent reason whatever, now that we understand 
the position of the children, for this lady to seek judicial separation as a means of 
getting further alimony, and whether, under those circumstances, the mere fact of 
the adultery is sufficient to deprive the husband of the benefit of the stipulation 
as to alimony. I do not think it is, and, therefore, I agree with the other members 
of the court that the order appealed from must be discharged. 


Solicitors: Gregory, Rowcliffes & Co. for Stone, Fletcher & Hull, Liverpool; W. 


¢ A. Ranken Ford. 
[Reported by Frank Evans, Esq., Barrister-at-Law.] 
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COLLINS v. STIMSON 


rviston (Pollock, B., and Lopes, J.), May 22, 1883} 


Q.B.D. 142; 52 L.J.Q.B. 440; 48 L.T. 828; 

47 J.P. 489; 81 W.R. 920] 

for distribution—Sale of land—Deposit—For- 
t by bankrupt—Right of trustee to follow money. 

A bankrupt, having fraudulently realised the greater part of his er ses 
available for distribution, opened an account with the proceeds at a bank. 
Having entered into a contract for the purchase of some houses under an 
a auened name, he paid’ a deposit to the defendant, an auctioneer, by means 
of a cheque drawn on the bank, but the purchase was not completed. The 
defendant and the vendor acted throughout bona fide and without knowledge 
of the bankruptcy or of the bankrupt’s fraudulent conduct. On a claim by the 
trustee in bankruptcy to recover the deposit from the defendant, 

Held: the trustee was not entitled to recover the deposit since it had become 
forfeited to the vendor on the non-completion of the contract. 


Notes. Considered: Howe v. Smith (1884), ante p. 201; Jennings’ Trustee v. 


[Queen's Bencu D 
[Reported 11 


Bankruptey—Property available 
feiture—Fraudulent paymen 


King, [1952] 2 All E.R. 608. Referred to: Bishop v. Taylor and Harris (1891), ~ 


60 L.J.Q.B. 556; Chillingworth Esche, [1923] 1 Ch. 576; Re Diplock’s Estate, 
Diplock v. Wintle, [1947] 1 All E.R. 522. 

As to remedies under an uncompleted contract for sale of land, see 84 Hats- 
pury’s Laws (3rd Edn.) 820 et seq.; and for cases see 40 Diaesr (Repl.) 285 et seq. 


Cases referred to: 
(1) Taylor v. Plumer (1815), 8 M. & S. 562; 2 Rose, 457; 105 E.R. 721; 35 Digest 
(Repl.) 182, 6. 
(2) Re Hallett’s Estate, Knatchbull v. Hallett (1880), 18 Ch.D. 696; sub nom. 
Re Hallett’s Estate, Knatchbull v. Hallett, Cotterell v. Hallett, 49 L.J.Ch. 
415; 42 L.T. 421; 28 W.R. 782, C.A.; 35 Digest (Repl.) 183, 10. 


Also referred to in argument : 
Re Strachan, Ex parte Cooke (1876), 4 Ch.D. 123; 46 L.J.Bey. 52; 35 L.T. 649; 
41 J.P. 180; 25 W.R. 171, C.A.; 43 Digest 1018, 4588. 
Re Vanlohe, Ex parte Dewhurst (1871), 7 Ch. App. 185; 41 L.J.Bey. 18; 25 
L.T. 781; 20 W.R. 172, L.JJ.; 5 Digest (Repl.) 789, 6697. 


Case Stated by order of Hawkins, J., under the Common Law Procedure Act, 
1860. 

James Chisholm Wilson, of Swindon, was adjudicated a bankrupt by the county 
court of Wiltshire, on Sept. 20, 1882, and the plaintiff,- Collins, was, on Oct. 4, 
1882, appointed the trustee of his estate. On Aug. 26, 1882, Wilson, having secretly 
realised the greater part of his available property and effects, absconded from 
Swindon, taking with him a large sum of money in bank notes and gold, the pro- 
ceeds of such realisation, and opened an account at the London and South Western 
Bank (Clapham Branch). While in London, Wilson, on Oct. 10, 1882, in the 
assumed name of John Watson, and purporting to act for and as the agent of Miss 
Mercy Tomkinson, but in fact (although unknown to the defendant, Stimson, an 
auctioneer, or the vendor) acting on his behalf, entered into an agreement in write 
with the vendor for the purchase from him of house property at Wwédaseenile 
Surrey, for £950. At the same time Wilson paid to the defendant £95, bein ; 
deposit of 10 per cent. on the purchase money, this sum being paid to the dueenaede 
as stakeholder under the agreement. This payment was. made by Wilson b 
means of a-cheque, signed in the name of John Watson, on the Clapham Firkheh 
of the London and South Western Bank, which was duly paid by them. Neither 
the defendant nor the vendor knew, nor had they or either of them any reasonable 
means of knowing, at the time of the agreement being entered into nor at the time 


A 


B 


C 
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of the payment of the deposit, that the person representing himself as John Watson 
was in fact one and the same as Wilson; nor that Watson was a bankrupt, nor 
that he had secretly realised any of his available property, nor that he had absconded 
with a sum of money in bank notes or gold, which were the proceeds of the secret 
realisation; nor that the sum of money so paid by John Watson was part of the 
same, nor that he was contracting on his own account and not on behalf of Miss 
Tomkinson. The defendant and the vendor acted throughout bona fide in the 
ordinary course of business. The purchase of the property not having been com- 
pleted in accordance with the agreement, the vendor, on Jan. 2, 1883, commenced 
an action against Miss Tomkinson for specific performance of the agreement, which 
was discontinued on his learning the true facts. The plaintiff, as trustee in 
Wilson's bankruptcy, brought the present .action to recover the deposit paid by 
Wilson to the defendant, and the vendor interpleaded, claiming to be entitled to the ., 
deposit as the contract of sale had not been completed. 


Lamaison for the plaintiff. 
Temple Cooke for the vendor. 


POLLOCK, B.—I have come to the conclusion that the defendant is entitled to 
judgment. The facts of the case show: that Wilson was an absconding debtor who 
had realised and taken away with him a large sum of money available for distribu- 
tion among his creditors. It also appears that subsequently Wilson, while at large, 
was introduced to the defendant under the assumed name of Watson, and entered 
into an agreement with the vendor for the sale and purchase of certain houses of 
which the vendor was the owner, and who was carrying out the transaction through 
the agency of the defendant, an auctioneer. 

The law is well understood that the auctioneer on the completion of a sale, 
whether by auction or private contract, acts as agent for both parties, that is, 
represents the interests of both parties, and cannot part with the money paid to 
him without regard to the interests of both parties: Suapen, VENDoRS AND Pur- 
cHasers, (14th Edn.), pp. 42-48. In the present case, the actual purchaser, Watson 
or Wilson, who had paid to the defendant the 10 per cent. deposit money, could not 
carry out the contract, and the defendant, on being sued for this money, paid it 
into court. The question is, whether the plaintiff, the trustee in bankruptcy of 
Wilson, can follow this specific sum of £88 5s. 10d. on the ground that it is money 
belonging to the estate of the bankrupt. 

The case-was very clearly argued by counsel for the plaintiff, and, as far as his 
argument goes, I am quite with him. I think this case is within the principle of 
Taylor v. Plumer (1), and that the money is sufficiently earmarked so as to be 
followed by this court, acting on the common law doctrine. Under the more refined 
doctrine of equity, explained in Re Hallett’s Estate, Knatchbull v. Hallett (2), f 
agree that the trustee could follow it. ‘That doctrine goes to the extent of saying 
that, if the contract had been completed, the fruit of the contract could have been 
followed. In that case, Sir Grorce Jusset, M.R., said (13 Ch.D. at p. Til) 


“T have only to advert to one other point, and that is this—supposing, instead 
of being invested in the purchase of land or goods, the moneys were simply 
mixed with other moneys of the trustee, using the term again in its full sense 
as including every person in a fiduciary relation, does it make any difference 
according to the modern doctrine of equity? I say none. It would be ety 
remarkable if it were to do so. Supposing the trust money was 1,000 sove- 
reigns, arid the trustee put them into a bag, and by mistake, or accident, or 
dropped a sovereign of his own into the bag. Could anybody sup- 
n equity would find any difficulty in saying that the cestul 
ht to take 1,000 sovereigns out of that bag? I do not like 
to call it a charge, of 1,000 sovereigns on the 1,001 iba fc as yay haze 
effect of it. I have no doubt of it. It would make no di erence if, instea 
_ it was another 1,000 sovereigns; but if instead of putting it 


otherwise, 
pose that a judge i 
que trust has a rig 


of one sovereign 
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into his bag, or after putting it into his bag, he carries the As to a pasate y: 
what then? According to law, the bankers are his debtors icy e ie aps os 
but if you lend the trust money to a third person, you can ae it. ne 
case supposed the trustee had lent the £1,000 to a man withou ei y> 4 
could follow the debt, and take it from the debtor. If he lent : = a pro- 
missory note, you could take the promissory note; or the bond if it were a 


bond.”’ : 
This would apply to the present case if this money had been deposited in a ore 
and unmistakable manner with the bankrupt’s bankers, or had been put on oe 
or if the property had been a mere chattel, as a horse left with a livery stable 
keeper, and the plaintiff would be entitled to take it. 7 nen 

The bankrupt entered into this contract, one of the conditions of whic was, c 
that if he, the bankrupt, did not carry it out, he should forfeit the deposit money. 
Can anyone say that such forfeited money could be recalled, as though it were money 
merely paid into a banker's? I think not. This was a perfectly good contract, 
and it was an essential part of it that the deposit money should be forfeited under 
certain conditions; the bankrupt has so neglected or failed to complete. It is 
admitted on the part of the plaintiff that, had there been a good consideration on the 
part of the bankrupt, he could not have got the deposit money back, and it is argued I 
on behalf of the defendant that his position could not be altered to his disadvantage. 
This condition of forfeiture is of the essence of the contract. This makes the case - 
an exception to the general rule, and there is evidently no case which would enable 
us to show that money burdened with such a condition could be so recovered as 
is here sought to be done. I am of opinion that judgment must be for the _ 
defendant. K 


LOPES, J.—The question is whether the plaintiff, the trustee in bankruptcy, 
can recover this sum of money. It is perfectly clear-that the money could be 
followed under ordinary circumstances. But this money placed on deposit was the 
price paid for the contract. In consequence of entering into this contract, the 
vendor was induced to alter his position, and incur certain expenses. I cannot pf 
distinguish this contract from the purchase of a horse or an ordinary chattel by a 
bankrupt, in which case the purchase money clearly could not be followed by his 
trustee in bankruptcy. I think that the defendant is entitled to keep this money. 


Judgment for the defendant. 
Solicitors : Crafter & Burton; J. Davis Peard. 


~ 
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: SAYERS v. COLLYER 


[Court oF APPEAL (Baggallay, Bowen and Fry, L.JJ.), November 6, 8, 1884} 


[Reported 28 Ch.D. 103; 54 L.J.Ch. 1; 51 L.T. 723; 49 J.P. 244, 
os W.R. 91:1 T.L.R. 45] 


Sale of Land—Restrictive covenant—Building estate—Land Sold subject to 
covenant—Breach—Defence—Alteration of character of neighbourhood— 
Acquiescence by plaintiff. 

A building estate was laid out in lots, which were sold to different purchasers, 
each of whom covenanted with the vendor and with the owners of the other 
lots not to build a shop on his land, or to use his house as a shop, or to carry 
on any trade therein. The plaintiff, purchaser of one of the lots, who occupied 
his house as a private residence, brought an action against the defendant, pur- 
chaser of another lot, to restrain him from using his house as a beershop with 
an off-licence. The defendant had, to the knowledge of the plaintiff, so used 
his house for three years before the action was commenced, and the plaintiff 
had for some time bought beer from his shop. In an action for an injunction 
to restrain the defendant from using his house as a beer shop, evidence was 
given that several other houses built on other lots had for some time been 
used as shops, and that many of the houses adjoining the plaintiff's house 
were occupied, not by a single tenant, but each by two families at weekly rents. 

Held: the mere alteration of the character of the neighbourhood was not 
sufficient ground of itself to refuse the plaintiff relief as there was no evidence 
that the alteration was caused by his conduct, but there was such an amount 
of acquiescence on the part of the plaintiff as to bar him from enforcing his 
rights. 

Duke of Bedford v. British Museum Trustces (1) (1822), 2 My. & K. 552, 

distinguished. 


Notes. The Chancery Amendment Act, 1858 (Lord Cairns’ Act), remained in 
force notwithstanding the passing of the Supreme Court of Judicature Act, 1873. 
Section 2 of the 1858 Act gave the court of Chancery power, in all cases in which it 
had jurisdiction to entertain an application for an injunction against a breach of 
any covenant, contract or agreement, or against the commission or continuance of 
any wrongful act or an application for specific performance, to award damages to 
the party injured, either in addition to or in substitution for an injunction or specific 
performance. This section was repealed by the Statute Law Revision and Civil 
Procedure Act, 1883, s. 3, Sched. (repealed), but by s. 5 of the 1883 Act the repeal 
did not affect the jurisdiction established by the repealed enactment. A similar 
saving was contained in s. 1 of the Statute Law Revision Act, 1898, which repealed 
the Statute Law Revision and Civil Procedure Act, 1883, s. 5. By the combined 
effect of the foregoing savings and of the Supreme Court of Judicature Act, 1873, 
s. 16 (repealed and replaced by the Supreme Court of Judicature (Consolidation) 
Act, 1925, s. 18), which vested the jurisdiction of the court of Chancery in the High 
Court, the jurisdiction conferred by the Chancery Amendment Act, 1858, s. 2, 
remains in force. Since the Judicature Acts, the High Court has power to award 
damages to a party who has been injured, either in addition to, or in substitution 
for an injunction. It is therefore no longer necessary in such a case to resort to s. 2 

1858 Act. 
enemoneey Northumberland v. Bowman (1887), 56 L.T. 778. Considered : 
Meredith v. Wilson (1893), 69 L.T. 836; Knight v. Simmonds, [1896] * Ch. 294; 
Osborne v. Bradley, [1900-3] All E.R.Rep. 541; Re R., [1906] 1 Ch. 730; Leeds 
Industrial Co-operative Socjety v. Slack, [1924] All E.R.Rep. 259. Applied : 
Coplovitch v. Williams (1929), 73 Sol. Jo. 484. Referred to: Dreyfus v. Peruvian 
Guano Co. (1889), 42 Ch.D. 66; Goddard v. Midland Railway (1891), 8 T.L.R. 126; 


Yates v. Kyffin-Taylor and Wark, [1899] W.N. 145; Alerander v. Mansions 


386 ALL ENGLAND LAW REPORTS REPRINT [1881-5] All E.R. Rep. 


i : iston V. 
. / om 31: Cowper v. Laidler, [1903] 2 Ch. 337; Ellis 
Proprietary (1900), 16 T.L.R. 481; Cowp penenaein Oyen TA ina nob 


ve 3) 77 L.J.Ch. 617; Pulleyne v. 
seated Shai Hears 2 Ch. 513; Alliance Economic Investment Co. Vv. Berton, 
Vv. 18 : 


89; K 7 hell, [1949] 2 All E.R. 830. 

-1923] All E.R.Rep. 539; Kelly v. Batters 4 uy 

A < aie as a ground for refusal to grant an injunction, see 21 Hats 
et poe (3rd Edn.) 360, 361. As to damages as additional or alternative re- 

lief eae suid: pp. 349, 390. For cases see 28 Dicest (Repl.) 789 et seq. 


YE ferred to: ) 
art ate ay Bedford v. British Museum Trustees (1822), 2 My. & K. 552; 1 Coop. 


temp. Cott. 90, n.; 2 L.J.Ch. 129; 39 E.R. 1055, L.C.; 40 Digest (Repl.) 
8360, 2887. 


Also referred to in argument : 


Western v. MacDermott (1866), 2 Ch. App. 72; 36 L.J.Ch. 76; 15 L.T. 641; ie 


J.P. 73; 15 W.R. 265, L.C.; 28 Digest (Repl.) 807, 558. 

Werderman v. Société Générale D’Eléctricité (1881), 19 Ch.D. 246; 45 L.T. 514; 
30 W.R. 33, C.A.; 9 Digest (Repl.) 681, 4494. . 
London, Chatham and Dover Rail. Co. v. Bull (1882), 47 L.T. 418; 28 Digest 

(Repl.) 800, 491. 
Fullwood v. Fullwood (1878), 9 Ch.D. 176; 47 L.J.Ch. 459; 26 W.R. 485; sub 
nom. Fulwood v. Fulwood, 38 L.T. 380; 28 Digest (Repl.) 768, 214. 


Lee v. Haley (1869), 5 Ch. App. 155; 89 L.J.Ch. 284; 22 L.T. 251; 34 J.P. 228; 


18 W.R. 242, L.J.; 20 Digest (Repl.) 563, 2652. 

German v. Chapman (1877), 7 Ch.D. 271; 47 L.J.Ch. 250; 87 L.T. 685; 42 J.P. 
358; 26 W.R. 149, C.A.; 28 Digest (Repl.) 807, 553. 

Kemp v. Sober (1851), 1 Sim.N.S. 517; 20 L.J.Ch. 602; 17 L.T.O.S. 117; 15 Jur. 
458; 61 E.R. 200; affirmed (1852), 19 L.T.O.S: 308, L.C.; 40 Digest (Repl.) 
852, 2835. 

Roper v. Williams (1822), Turn. & R. 18; 37 E.R. 999, L.C.; 28 Digest (Repl.) 
806, 550. 

Lord Manners v. Johnson (1875), 1 Ch.D. 678; 45 L.J.Ch. 404; 40 J.P. 345; 24 
W.R. 481; 28 Digest (Repl.) 825, 687. : 

Imperial Gas, Light € Coke Co. v. Broadbent (1859), 7 H.L.Cas. 600; 29 L.J.Ch. 
877; 84 L.T.0.8. 1; 28 J.P. 675; 5 Jur.N.S. 1319; 11 E.R. 289, H.L.; 28 
Digest (Repl.) 768, 211. 

Barret v. Blagrave (1800), 5 Ves. 555; 31 E.R. 735, L.C.; on appeal (1801), 6 
Ves. 104, L.C.; 31 Digest (Repl.) 173, 3062. 

Eastwood v. Lever (1863), 4 De G.J. & Sm. 114; 3 New Rep. 282; 33 L.J.Ch. 
355; 9 L.T. 615; 28 J.P. 212; 12 W.R. 195; 46 E.R. 859, L.JJ.; 28 Digest 
(Repl.) 794, 430. 

Duke of Leeds v. Earl of Amherst (1846), 2 Ph. 117; 16 L.J.Ch. 5; 10 Jur. 956; 
41 E.R. 886, L.C.; 28 Digest (Repl.) 803, 516. 

Gaskin v. Balls (1879), 18 Ch.D. 824; 28 W.R. 552, C.A.; 28 Digest (Repl.) 742, 
3l. 

Peek v. Matthews (1867), L.R. 3 Eq. 515; 16 L.T. 199; 15 W.R. 689; 28 Digest 
(Repl.) 808, 563. 

National Provincial Plate Glass Insurance Co. v. Prudential Assurance Co. 
(1877), 6 Ch.D. 757; 46 L.J.Ch. 871; 87 L.T. 91; 26 W.R. 26; 28 Digest 
(Repl.) 794, 433. 

eats v. Hislop (1882), 7 App. Cas. 427, H.L.; 31 Digest (Repl.) 172, 

Tulk v. Moxhay (1848), 2 Ph. 774; 1 H. & Tw. 105; 18 L.J.Ch. 83; 13 L.T.O.8. 
21; 13 Jur. 89; 41 E.R. 1143, L.C.; 40 Digest (Repl.) 842, 2774. 

Catt v. Tourle (1869), 4 Ch. App. 654; 88 L.J.Ch. 665; 21 L.T. 188; 83 J.P. 659; 
17 W.R. 939, L.JJ.; 40 Digest (Repl.) 359, 2879. 


Doherty v. Allman (1878), 3 App. Cas. 709; 39 L.T. 129; 26 W.R. 513, H.L.: 
28 Digest (Repl.) 740, 14. 
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Appeal from a decision of Pearson, J., reported 24 Ch.D. 180, at the trial of an 
action for an injunction, damages, and costs for the breach of a restrictive covenant 
in conveyance of plots of land on a building estate. 

' At the beginning of the year 1874 the British Land Company purchased a con- 
siderable quantity of land at Leytonstone, in Essex, and, after selling part of it by 
auction in March, 1874, proceeded to divide the remainder into building plots, and 
dispose of the same by private sales to different persons, the conveyances being in 
each case taken subject, by reference, to certain stipulations appearing on “fhe 
margin of a lithographed plan of the entire property, and affecting the different 
plots in such manner as was deemed necessary, the plots being for this purpose 
formed into a number of blocks or groups, according to their relative situations. 
One of these blocks, comprising plots Nos. 424 to 445 inclusive, was in this manner 


rendered subject, upon the sale of any part thereof, to the following stipulation; 
among others: 


‘Trades, etc., prohibited. No building shall be erected or used as a shop... 
nor shall any trade or manufacture be carried on or made upon any lot.”’ 


After one or two mesne assurances plot No. 440 became vested in the plaintiff 
Sayers, and plot No. 445, about 98 feet distant from No. 440, became vested, in 
April, 1879, in the defendant, whose immediate predecessor had bought it in April, 
1878, direct from the company, the conveyance upon this sale containing the 
following clause: 


‘‘And whereas the premises were sold to the purchaser subject to the stipula- 
tions specified in sched. 2 which refer to the said lithographed plan, now, there- 
fore, the vendors (as to so much of the land to which the said stipulations 
relate as remains vested in them) for themselves and their assigns, and the 
purchaser (as to the land hereby conveyed) for himself, his heirs, executors, 
administrators, and assigns, do respectively covenant and grant with and to each 
other, and as to the purchaser also with and to the owners or owner of any 
other land ta which the benefit of the said stipulations is attached, and their, 
his, or her respective heirs or assigns, that the convenantors respectively, and 
their respective heirs and assigns, will henceforth observe, perform, and comply 
with the said stipulations so far as the same relate either to the rights or to 
the duties of the purchaser, his heirs or assigns, in respect of the land hereby 
conveyed, and that nothing shall ever be erected, fixed, placed, or done upon the 
land as and to which they respectively covenant in breach, or violation, or con- 
trary to the fair meaning of the said stipulation, but this covenant is not to be 
held personally binding upon either the vendors, or the purchaser, or any other 
person, except in respect of breaches committed or continued during their, his, 
or her joint or sole seisin of or title to the land upon or in respect of which such 
breaches shall have been committed.”’ 


The defendant’s predecessor, during his ownership of plot No. 445, built upon it 
a house, which the defendant himself, upon his purchasing the plot, was the first 
person to occupy. This house was, from the first, built to all appearance as a 
public-house, and not as a private residence. It was in fact bought as such by the 
defendant, who at once, in May, 1879, proceeded to take out an off-licence, and 
from that time forward continued to sell beer accordingly. It was not disputed 
that the defendant was aware throughout of the existence of the above-mentioned 
restrictions upon the mode of user of the house; nor, on the other hand, was it 
disputed that the plaintiff was throughout also aware that beer was being sold by 
the defendant. It appeared, indeed, that, although the plaintiff Sayers, according 
to his own statement, very early remonstrated with the defendant's managers 
against the sale of beer, he nevertheless took no active steps to stop such sale, but 
was in fact contented for about nine months to purchase his own beer from the 
defendant, and made no real objection to the defendant’s conduct until the begin- 
ning of 1882.+ His explanation of this delay was, that soon after his purchase of his 
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d with the deeds, and that until the mortgage was 
paid off and the deeds returned to him, he had no accurate knowledge of a anti 
The defendant relied on the acquiescence of the plaintiff Sayers and also “i 
that the character of the neighbourhood had altered, and that it pias pick 
be considered as purely or essentially residential. There was evidence th at fee 
other houses, built on other plots, one immediately opposite. the plaintiff s house, 
had been for some time used as shops, and many of the houses adjoining the nee 
tift’s house were occupied, not each by a single tenant, but by two families at weekly 
rhe action was commenced on Mar. 2, 1882, the British Land Co. being made co- 
plaintiffs with Sayers and the claim being for an injunction, damages and costs. 
Pearson, J., at the trial, held that the character of the property had become so 
changed that the original purposes of the covenant had failed, and that it would 
therefore be inequitable to enforce specific performance of the covenant. The plain- 


tiffs appealed. 


Everitt, Q.C., and E. Ford for the plaintiff. 
Cozens-Hardy, Q.C., and Farwell, for the defendant, were not called upon. 


plot he mortgaged it and parte 


BAGGALLAY, L.J., stated the facts of the case, and continued: A number of 
cases have been cited in the course of the argument, but they are of very little im- 


portance for the decision of this case, except as enunciating the principles on which ~ 


the court ought to act, for each case must be determined according to its peculiar 
circumstances. The authorities establish the principle that there may be such an 
amount of acquiescence as will bar the right of a covenantee to enforce his 
covenants. I mean acquiescence as distinguished from delay, for a much shorter 
period is sufficient to bar the enforcement of rights in the case of acquiescence than 
in a case of mere delay. 

The question here is whether, in the circumstances of the present case, there has 
been such an amount of acquiescence as is sufficient to preclude the plaintiff from 
enforcing his covenant. In my opinion, the evidence does show such an amount 
of acquiescence as to bar the plaintiff from enforcing his rights. The sale of beer 
by the defendant began in 1879, only a few doors from the house where the plain- 
tiff lived, and went on till the commencement of the action, and during some part of 
that period the plaintiff himself bought beer at the defendant’s house. We can 
hardly imagine a stronger case of acquiescence than this. It was not a public- 
house in the ordinary sense of the words. The defendant sold beer to be drunk 
off the premises; people bought it and took it away to their own houses. Prarson, 
J., appears to have held that the case fell under the doctrine of Duke of Bedford v. 
British Museum Trustees (1), the character of the neighbourhood having been 
changed. But I do not take quite the same view of the case. Within certain 
limits, no doubt, that authority has an application to the present case, but I do not 
decide it upon that ground; I prefer to base my decision on the ground of 
acquiescence on the part of the plaintiff. 

PEARSON, J., also thought that in consequence of the change of condition of the 
neighbourhood he ought not to grant the injunction, but that the court had a 
discretion under Lord Cairns’ Act to grant damages instead of an injunction, and 
being of opinion that the plaintiff had sustained no substantial damage, he dis- 
missed the action altogether. Various comments have been addressed to us on 
Lord Cairns’ Act, and it has been contended that it is not applicable to cases where 
vis damages are nominal only. I cannot accede to that view. If it were so held, 
pe eeu ic onde if a plaintiff had sustained damage to the extent of 

i ould apply, but if he had sustained only a farthing damages it would 
not apply, and the plaintiff would be entitled to an injunction - . 
consistent with the purposes of the Act. 
ci ig Si ee to the fact that Lord Cairns’ Act has been repealed since 
en fs 1g is case, being included in the schedule to the Statute Law 

ton and Civil Procedure Act, 1883, but that Act contains words preserving the 


This is surely in- 
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jurisdiction of the court notwithstanding the repeal. By s. 5 it is enacted that any 
jurisdiction or principle or rule of law or equity established or confirmed, or right 
or privilege acquired, by or under any enactment repealed by the Act, shall not be 
affected by the repeal. It is not, however, necessary to have recourse to Lord 
Cairns’ Act, for it is clear that the court now has power to give damages as alfer- 
native relief. Before Lord Cairns’ Act was passed a plaintiff who wished to enforce 
a restrictive covenant had two-remedies: he might come into a court of equity for 
an injunction to restrain an infringement of his right, or he might have recourse to 
a court of common law to obtain damages, and Lord Cairns’ Act gave the courts of 
equity the power of giving a plaintiff damages by way of alternative relief; but 
since the Judicature Acts each division of the court has ample power, apart from 
Lord Cairns’ Act, to give either an injunction or damages. However, the ground 
of my decision is, that there has been such an amount of acquiescence in the present 
case as to bar the plaintiff from enforcing his covenant. The appeal will therefore 
be dismissed. 





BOWEN, L.J.—I agree that the true ground for deciding this case is not the 
mere fact of an alteration in the proprietary character of the neighbourhood. Duke 
of Bedford v. British Museum Trustees (1) must not be misunderstood or mis- 
applied. It is not an authority that contractual obligations disappear as circum- 
stances change, but that a person who is entitled to the benefit of a restrictive 
covenant may by his conduct or omission put himself in such an altered relation to 
the person bound by it as makes it manifestly unjust to insist on its enforcement. 
It was decided, I take it. on equitable grounds. In such a case there is an equity 
against the plaintiff which bars his relief. In the present case we do not decide that 
a mere alteration in the character of the neighbourhood would be sufficient, because 
there is no evidence that such alteration was caused by the plaintiff; but the true 
ground of our decision is, that the plaintiff's conduct amounts to acquiescence. He 
has no right to come here for an injunction after the way he has behaved towards 
the defendant. 

Pearson, J., dealt with the case under Lord Cairns’ Act. He held that it was 
a case in which he ought to refuse an injunction, but that he had a right under that 
Act to grant damages instead, and, as he assessed the damages at one farthing, he 
dismissed the action altogether. Counsel for the plaintiff complained bitterly of this 
treatment of the case by the learned judge; they said that the court elected to 
treat the case as one of damages, and then gave no damages at all, and they con- 
tended that the Act did not apply to such a case as that. But it is obvious that the 
Act applies with double force to cases where only nominal damages could be given. 
Otherwise this absurd result would follow, that if a plaintiff is entitled to substantial 
damages the court could refuse him an injunction; but if he had no real cause of 
complaint, and ‘the damages could not be assessed even by a peppercorn, he would 
have a right to an injunction. In other words, as his damages decreased to zero his 
right to an injunction would correspondingly increase. That is so absurd a proposi- 
tion that I cannot believe that it was intended by the legislature. 

I think, therefore, that Pearson, J., was right in treating the case as coming 
under Lord Cairns’ Act. I doubted at first whether he ought not to have given 
nominal damages and no costs. But my doubt has been removed by the considera- 
tion that the plaintiff would not be entitled to 40s. damages for breach of covenant, 
or to a certificate for costs, unless he had suffered tangible damages, or unless 
he was justified in bringing his action to ask for a declaration of title or to try a 
right. But here the plaintiff has suffered no material damage, and he has no 
right to bring an action and ask for a declaration of title against the present 
defendant. If he had not behaved to the defendant as he did, there would have 
been no reason why he should not have had his right declared by the court. But 
the acquiescence which disentitles him from an injunction also precludes him from 
obtaining a declaration of title, and makes it a frivolous action. I think, therefore, 
Pearson, J., was right in dismissing the action. 
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at has been said on the first question. I agree that the 
rule in Duke of Bedford v. British Museum Trustees (1) is not applicable to this 
case. It applies where an alteration takes place through the acts or permission. of 
the plaintiff Sayers or those under whom he claims, so that his enforcing his right 
becomes unreasonable. But I do not think it applies to cases where the change 
which has taken place was beyond the control of the plaintiff. Therefore I think, 
although we have not heard the defendant on the point, that the learned judge was 
not right in applying the principle of that case to the present. 

But I agree that the action must be dismissed on the ground of the acquiescence 
of the plaintiff. Acquiescence may either be an entire bar to all relief, or it may 
be a ground for inducing the court to act under the powers of Lord Cairns’ Act. 
Although I do not differ from what has been said by Baccatiay, L.J., I am inclined 
to prefer the other ground, and think that this is a case in which the plaintiff's 
acquiescence would have induced me to give damages instead of an injunction. 

It was argued that Lord Cairns’ Act is not applicable to cases where nominal 
damages only could be given, but only to cases where the damages are substantial. 
It would be astounding if, as Bowen, L.J., said, the effect of the Act were to be 
that the right to an injunction increased as the right to damages decreased, and 
that the right to an injunction became absolute when the damages were zero. Sti 
my opinion, the Act applies to cases where the damages are merely nominal, and I 
am clearly of opinion that acquiescence is one of those circumstances which the 
court may well take into consideration in deciding whether it should give damages 
or an injunction, and that an amount of acquiescence less than what would be a bar 
to all remedy may operate on the discretion of the court, and induce it to give 
damages instead of an injunction. Therefore, without differing from the other lords 
justices, I prefer to rest my decision on that ground. 


FRY, L.J.—I agree in wh 


Appeal dismissed. 
Solicitors: Clapham é& Fitch; Stokes, Saunders & Stokes. 
[Reported by Frank Evans, Esq., Barrister-at-Law. | 
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Re SOUTHAM. Ex Parte LAMB 


(Court or Appeat (Sir George Jessel, M.R., Baggallay and Lush, L.JJ .), Decem- 
ber 1, 1881] 


B (Reported 19 Ch.D. 169; 51 L..J.Ch. 207; 45 L.T. 689; 80 W.R. 126] 


Time—*Forthwith’'—Construction according to circumstances of case. 

An order of a county court was made on July 12, 1881. Notice of appeal 
was entered on the last available day, Friday, Aug. 5. By r. 144 of the Bank- 
ruptcy Rules, 1870, the appellants were required to send a copy ‘‘forthwith’’ 
to the registrar of the court appealed from under the appropriate rules. At 

C least thtee hours elapsed between the time when the notice of appeal was 
entered on Friday and the last post on that day, but it was not until the fol- 
lowing day, Saturday, that the appellants’ solicitor posted a copy of the notice 
to their country agents. The agents received it on the Monday, and delivered 
it the same day to the registrar. If the copy of the notice had been posted 
on Friday, it would have been delivered to the registrar on the Saturday. 

D Held: the word ‘‘forthwith’’ must be construed according to the circum- 
stances of each case; the question in the present case was whether the 
appellants had been guilty of unreasonable delay; and, as the delay had not 
been explained, it was unreasonable. 


Notes. Applied: Re Lyon, Ex parte Lyon (1882), 45 L.T. 768. Considered : 
EE fe Vitoria, Ex parte Spanish Corpn., Ltd., [1891-4] All E.R.Rep. 222; Re Musco- 
vitch and Muscovitch, Ex parte Muscovitch v. Muscovitch, Bankrupts v. Official 
Receiver, [1939] 1 All E.R. 1385. Referred to: Re Jones, Ex parte Williams (1882), 
46 L.T. 237; Re Barley, [1923] 1 Ch. 177. 
As to construction of expressions limiting time, see 37 Hausspury’s Laws (8rd 
Edn.) 102-104; as to appeals from county courts in bankruptcy matters, see 2 Hats- 
F soury’s Laws (3rd Edn.) 582-583; and for cases see 42 Diarst 952-953. 


Cases referred to in argument : 
Re Sillence, Ex parte Sillence (1877), 7 Ch.D. 238; 47 L.J.Bey. 87; 37 L.T. 676; 
26 W.R. 129; 4 Digest (Repl.) 577, 5128. 
Re Green, Ex parte Donnithorne (1879), 40 L.T. 660; 27 W.R. 824; 4 Digest 
(Repl.) 577, 5129. 
G Thomas v. Nokes (1868), L.R. 6 Eq. 521; 16 W.R. 995; 42 Digest 952, 247. 
R. v. Price, Ex parte Heard (1854), 8 Moo.P.C.C. 203; 14 E.R. 78, P.C.; 14 
Digest (Repl.) 172, 1364. 
Tennant v. Bell (1846), 9 Q.B. 684; 2 New Mag. Cas. 33; 16 L.J.M.C. 31; 8 
L.T.O.S. 1386; 10 Jur. 946; 10 J.P.Jo. 756; 115 E.R. 1487; 38 Digest (Repl.) 
710, 1457. 
H Spenceley v. Robinson (1825), 3 B. & C. 658; 5 Dow. & Ry.K.B. 572; 2 Dow. & 
Ry.M.C. 551; 107 E.R. 877; 38 Digest (Repl.) 710, 1446. 
Hyde v. Watts (1843), 12 M. & W. 254; 1 Dow. & L. 479; 18 L.J.Ex. 41; 2 
L.T.O.S. 151; 152 E.R. 1193; 12 Digest (Repl.) 845, 2676. 
Costar v. Hetherington (1859), 1 E. & BE. 802; 28 L.J.M.C. 198; 83 L.T.O.8. 105; 
23 J.P. 663; 5 Jur.N.S. 985; 7 W.R. 413; 8 Cox, O:06175;°120 TRE aii; 
I 33 Digest (Repl.) 235, 654. see 
2e Wood (1872), 7 Ch. App. 302; 41 L.J.Bey. 21; 26 L.T. 113; 20 W.R. 403, 


L.JJ.; 4 Digest (Repl.) 60, 519. 

Appeal by the trustees in bankruptcy of T. W. Southam from a decision of 
Bacon, C.J., dismissing an appeal (on the ground that it was out of time) by the 
trustees from an order of Manchester County Court refusing an application by them 
that the respondents should deliver up certain property claimed as part of the 


bankrupt’s property. 
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The order in bankruptey was made by the judge of the Manchester County Court 
on July 12, 1881. The trustees in bankruptcy appealed to the Chief Judge. 

Rule 148 of the Bankruptcy Rules, 1870, provided : 

‘‘An appeal against a decision or order of ...a judge of a county court shall be 

entered with the registrar of appeals within and not later than twenty-one days 


from the said decision or order, by leaving with him a copy of the appeal notice 


” 


of motion. 

By r. 144: 
‘Upon entering an appeal a copy of the appeal notice shall be sent forthwith 
by the appellant to the registrar of the court appealed from, who shall forth- 
with file the same.”’ 


The copy of the notice of appeal was entered on Friday, Aug. 5, which was the 
last of the twenty-one days allowed, but a copy was not posted to the solicitors 
of the trustees in Manchester till the evening of Aug. 6. It reached them on 
Monday, Aug. 8, following, and was on the same day left with the registrar of the 
Manchester County Court. Bacon, C.J., held that the copy notice was not sent 
to the registrar ‘‘forthwith,’’ and that the appeal was out of time. The trustees 
appealed. 


Winslow, Q.C., and E. Cooper Willis for the trustees. 
Smyly for the respondents. 


SIR GEORGE JESSEL, M.R.—I am of opinion that the word ‘‘forthwith’’ must 
be construed according to the circumstances of each case. A covenant to insure 
a man’s life forthwith does not mean that the insurance is to be effected in an 
instant. In the present case the question we have to decide is, whether the trustees 
have been guilty of an unreasonable delay in sending a copy of the notice of appeal 
to the county court registrar. The trustees did not choose to enter their appeal till 
the very last day allowed for the purpose. They knew that, as it was a country case, 
they must send a copy of the notice to the registrar in the country. The meaning 
of the rule is, that an appellant must enter the appeal in the country as well as in 
London, so that a respondent may search in the country without coming to London 
or instructing his London agent to search. We do not know at what time on Friday 
the appeal was entered, or what was the exact time when the trustees might have 
sent it off on that day. All we do know is, that the country solicitors of the trustees 
did not get the notice till Monday morning. There was some delay, therefore, and 
under all the circumstances, that delay not being explained, I am of opinion that 
the rule has not been complied with. 


BAGGALLAY, L.J.—I am of the same opinion, and for the reasons expressed 
by the Master of the Rolls. 


LUSH, L.J.—I agree that the word ‘‘forthwith’’ must be construed according to 
circumstances. We have not been told why the copy of the notice of appeal was 
not sent into the country by Friday night’s post. The appeal notice was not sent 
within a reasonable time. The trustees lost at least three hours from the time 
when the office of the registrar of appeals closed till the last post. I think the 
decision of the Chief Judge was right and should be affirmed. 


Appeal dismissed. 


Solicitors : Pritchard, Englefield ¢ Co. for Storer & Lloyd, Manchester; Phelps 
Sidgwick & Biddle for Sale & Co., Manchester. , 


[Reported by Frank Evans, Esa., Barrister-at-Law.] 
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BUCKINGHAM v. SURREY AND HANTS CANAL CO. 


(Queen's Bencu Dryisron (Grove and Mathew, JJ.), June 21, 1882] 
[Reported 46 L.T. 885; 46 J.P. 774] 


Master and Servant—Contract of service—Termination—Appointment as 
“engineer -..at a salary of £500 per annum’’—Yearly hiring—No express or 
implied stipulation as to notice. 

A hiring ‘‘at a salary of £ per annum”’ is prima facie a hiring for a 
year certain, and cannot be determined by either party before the end of the 
year unless the agreement of hiring is subject to some stipulation, either ex- 
press or implied by custom, enabling either party to determine the contract by 
notice. 

The plaintiff was employed as engineer to the defendants at a salary of £500 
a year, and was dismissed at a three months’ notice. 

Held: the plaintiff was entitled to recover salary for the unexpired portion 
of the year. 





Notes. Considered: De Stempel v. Dunkels, [1938] 1 All E.R. 238. Referred 
to: Cayme v. Allan, Jones & Co. (1919), 35 T.L.R. 453; Adams v. Union Cinemas, 
Ltd., [1939] 3 All E.R. 1386; Fisher v. Dick & Co., [1938] 4 All E.R. 467; Jackson 
v. Hayes Candy & Co., [1938] 4 All E.R. 587; Vernon v, Findlay, [1938] 4 All E.R. 
311. 

As to duration and termination of contract of service, see 25 Hatspury’s Laws 
(8rd Edn.) 480 et seq.; and for cases see 34 Dicest (Repl.) 55 et seq. 


Cases referred to in argument: 

Fawcett v. Cash (1834), 5 B. & Ad. 904; 3 Nev. & M.K.B. 177; 2 Nev. & M.M.C. 
114; 3 L.J.K.B. 118; 110 E.R. 1026; 34 Digest (Repl.) 61, 334. 

Parker v. Ibbetson (1858), 4 C.B.N.S. 346; 27 L.J.C.P. 236; 31 L.T.O.S. 101; 
22 J.P. 659; 4 Jur.N.S. 5386; 6 W.R. 519; 140 E.R. 1118; 34 Digest (Repl.) 
119, 810. 

Down v. Pinto (1854), 9 Exch. 827; 2 C.L.R. 547; 23 L.J.Ex. 103; 22 L.T.O.S. 
247; 2 W.R. 202; 156 E.R. 189; 34 Digest (Repl.) 59, 316. 

Fairman v. Oakford (1860), 5 H. & N. 635; 29 L.J.Ex. 459; 157 E.R. 1334; 
34 Digest (Repl.) 62, 350. 


Action by the plaintiff to recover the sum of £125 for a quarter's salary as con- 
sulting engineer to the defendants, a-canal company, from May 23, 1881, to Aug. 23, 
1881. 

At a meeting of the directors of the company held on Aug. 23, 1880, the plaintiff 
was appointed the engineer by resolution to the following effect: 


“Resolved that Mr. J. Buckingham be appointed engineer to the company at a 
salary of £500 per annum.” 


This resolution was confirmed at a subsequent meeting of the directors. The plain- 
tiff entered the employment of the defendants, and on Feb. 23, 1881, he received 
a three months’ notice to determine the engagement on May 23, 1881, which he 
refused to accept, and continued after its expiration to tender his services to the 
company, which were rejected. Thereupon he brought this action for the recovery 
of the quarter’s salary from May 23, 1881, to Aug. 23, 1881. The defendants did 
not offer any evidence as to any custom, and HuppLesTon, B., directed a verdict 
for the plaintiff on the ground that, in the absence of evidence to the contrary, the 
engagement was prima facie an engagement for a year certain. The defendants 
obtained a rule nisi for a new trial on the ground of misdirection. 


McIntyre, Q.C. (Hilbery with him), for the plaintiff. 
Reginald Brown for the defendants. 
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GROVE, J.—I am of opinion that this rule must be duachara ties in 
evidence was that, by a resolution of the directors which was duly con air : 
plaintiff was appointed engineer to the defendant company at a salary : i ted 
annum. As a general rule, where the hiring is a pearly) Dies it canno be Ae i 
end to by either party before the end of the year. This rule, however, is gee 
to an exception in cases in which the agreement of hiring is subject to some s ea 
lation, either express or implied by custom, enabling either party to ee 
contract by notice. At the conclusion of the plaintiff's case, no evidence te 
offered on behalf of the defendants of any custom to determine such a hiring as this 
by a three months’ notice. It seems to me, therefore, that the judge was bound to 
direct the jury that in the absence of any such evidence the hiring was a hiring 
for a year. There is nothing to show that the plaintiff accepted the pana 2 
upon any other terms than those expressed in the resolution. The plaintiff esta 
lished a prima facie case of a yearly hiring, and, therefore, in the absence of any 
evidence of custom to rebut that prima facie case, I think the verdict ought to 


stand. 


MATHEW, J.—I am of the same opinion. 
Rule discharged. 


Solicitors: F. W. & H. Hilbery; Heritage & Co. 
[Reported by DunLop Huy, Esq., Barrister-at-Law. ] 


Re HUTTON. Ex Parte BENWELL 


[Court oF Appeal (Sir Baliol Brett, M.R., Cotton and Lindley, L.JJ.), December 
12, 1884] 
[Reported 14 Q.B.D. 301; 54 L.J.Q.B. 58; 51 L.T. OFT: 
83 W.R. 242; 1 T.L.R. 148] 


Bankruptcy—Property available for distribution—Income—Future income— 
Earnings of professional man. ; 
The word ‘‘income”’ in s. 90 of the Bankruptey Act, 1869 [now s. 51 (2) of 

the Bankruptey Act, 1914], held to be construed ejusdem generis with “pay, 
half-pay, salary, emolument, or pension’’ in s. 89 of the Act [s. 51 (1) of the 
1914 Act], ie., something in the nature of salary, and not to include the future 
earnings of a professional man which arise from the exercise of his personal 
skill and knowledge. 


Notes. The Bankruptcy Act, ss. 89 and 90, have been re-enacted by the Bank- H 


ruptcy Act, 1914, s. 51: see 2 Hanssury’s Sratrures (2nd Edn.) 387. 

Followed: Re Jones, Ex parte Lloyd, [1891] 2 Q.B. 231. Distinguished: Re 
Shine, Ex parte Shine, [1891-4] All E.R.Rep. 789; Re Rogers, Ex parte Collins 
(1893), 68 L.J.Q.B. 178. Considered: Re Roberts, [1900] 1 Q.B. 122; Affleck v. 
Hammond, [1912] 3 K.B. 162; Re Landay, Ex parte The Trustee v. Bankrupt, 
[1934] All E.R.Rep. 180. Applied: Re Cohen, [1961] 1 All E.R. 646. Referred 
to: Re Brindle, Ex parte Brindle (1887), 56 L.T. 498; Hollinshead v. Hazleton, 
[1914-15] All E.R.Rep. 1117; Re Tennant’s Application, [1956] 2 All E.R. 7538. 

As to appropriation of a bankrupt’s salary or income, see 2 Hanspury’s Laws 
(8rd Edn.) 456; for cases see 5 Diaest (Repl.) 994 et seq. 

Cases referred to: 


(1) Re Huggins, Ex parte Huggins (1882), 21 Ch.D. 85; 51 L.J.Ch. 935; 47 L.T. 
559; 30 W.R. 878, C.A.; 5 Digest (Repl.) 995, 8023. 


r 
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(2) Emden v. Carte (1881), 17 Ch.D. 768; 51 L.J.Ch. 41; 44 L.T. 686, C.A.; 5 
Digest (Repl.) 1045, 8452. 


Also referred to in argument: 

Re Wicks, Ex parte Wicks (1881), 17 Ch.D. 70; 50 L.J.Ch. 620; 44 L.T. 886: 
29 W.R. 525, C.A.; 5 Digest (Repl.) 995, 8026. ; 

Wadling v. Oliphant (1875), 1 Q.B.D. 145; 45 L.J.Q.B. 173; 38 L.T. 837; 24 W.R. 
246; 5 Digest (Repl.) 784, 6654. 

Elliot v. Clayton (1851), 16 Q.B. 581; 20 L.J.Q.B. 217; 17 L.T.0.S. 26; 15 Jur. 
293; 117 E.R. 1002; 5 Digest (Repl.) 788, 6653. 

Crofton v. Poole (1830), 1 B. & Ad. 568; 9 L.J.0.S8.K.B. 59; 109 E.R. 898; 5 
Digest (Repl.) 783, 6650. 


Appeal by the trustee in bankruptcy from the refusal of Mr. Registrar Pepys to 
make an order under the Bankruptcy Act, 1869, s. 90, for payment to the trustee 
of income, of which it was alleged the bankrupt was in receipt. 

The adjudication took place in January, 1880. The bankrupt was what is popu- 
larly termed a ‘‘bone-setter,’’ and many persons resorted to him for surgical treat- 
ment in consequence of his high reputation for skill in dealing with certain kinds of 
injuries. He continued his practice after the adjudication, and it was alleged that 
his yearly earnings averaged £1,500. By the Bankruptcy Act, 1869: 


‘‘Section 89. Where a bankrupt is or has been an officer of the army or navy, 
or an officer or clerk or otherwise employed or engaged in the civil service of 
the Crown, or is in the enjoyment of any pension or compensation granted by 
the Treasury, the trustee during the bankruptcy, and the registrar after the 
close of the bankruptcy, shall receive for distribution among the creditors so 
much of the bankrupt’s pay, half-pay, salary, emolument, or pension, as the 
court, upon the application of the trustee, thinks just and reasonable, to be 
paid in such manner and at such times as the court, with the consent in writing 
of the chief officer of the department under which the pay, half-pay, salary, 
emolument, pension or compensation is enjoyed, directs. 

Section 90. Where a bankrupt is in the receipt of a salary or income other 
than as aforesaid, the court, upon the application of the trustee, shall from time 
to time make such order as it thinks just for the payment of such salary or 
income, or of any part thereof, to the trustee during the bankruptcy, and to 
the registrar if necessary after the close of the bankruptcy, to be applied by 
him in such manner as the court may direct.”’ 


Cooper Willis, Q.C., and J. E. Palmer for the trustee. 
T. L. Wilkinson for the bankrupt. 


SIR BALIOL BRETT, M.R.—The bankrupt in this case, Mr. Hutton, carries 
on business as a surgeon, not in the sense of being a member of the College of 
Surgeons, but as what is popularly called a bone-setter. In carrying on that busi- 
ness he exercises great and well-known skill. What he does is all done by means 
of his own personal skill and knowledge, and all the emolument which he receives 
is earned by means of his own personal skill and knowledge. He does not sell 
anything. It is not like such a case as, for instance, that of a cabinet-maker, via 
no doubt adds very greatly to the value of the materials on which he works by the 
skill which he possesses, but who sells a cabinet, and not his own skill. nee 
asked to make an order, not dealing with anything in possession, OF with anyt pe 
to which the bankrupt is entifled under any contract, which in the phraseology i 
the law would be called a chose in action, but dealing with the proceeds of cee 
skill which has not yet been exercised—that is, with future income which he w 
ae aid thet he earns an average income of £1,500 a year, but there ie ree 
certainty that he will continue to earn this in future. I am of opinion that wha 
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i i i s to the trustee. 
may or may not be earned in the future is not property which passe ee 


i as well say that, if a father promises to his son that he will leav 
Seen ie his will. that could be dealt with as property if the i, vic a oe 
bankrupt in his father’s lifetime. Certain kinds of property are re i : 23 
of the Bankruptcy Act, 1869, and I think that s. 90 was intended ae shia 
something similar. In cases coming within s. 89 the bankrupt is oye ore be 
the ‘‘pay, half-pay, salary, emolument, or pension” which is to be dealt with, cm 
it seems to me that emolument in that section is something ejusdem generis : 
pay, half-pay, and salary. All these things are something which it is cia a 
the bankrupt will have, and, therefore, power is given to the court to deal wi ; 
them for the benefit of the creditors. Section 90 goes further than s. 89, but 
think that ‘‘salary, or income, other than as aforesaid,’’ in s. 90, must be something 
of the same kind as the other matters referred to in the preceding section, according 
to the ordinary rule that where particular words are used in an Act of Parliament, 
and are followed by general words, these general words are only to be held to 
include that which is ejusdem generis with what is denoted by the particular words 
which have gone before. 

If this be so, it follows that although ‘‘income,’’ within the meaning of s. 90, 
is neither pay, half-pay, salary, emolument, nor pension, within the meaning of 
s. 89, still must be something which is in the nature of salary. Therefore, what we 
are really asked for is an order to deal with what Mr. Hutton will earn in the 
future, on the ground that it is an income of the same kind as a salary. It is only 
necessary to state the case to show that it is not anything of the kind. For these 
reasons I am of opinion that the case is not within s. 90, and that this appeal 
ought to be dismissed. 


COTTON, L.J.—This is an appeal from the refusal of the registrar to make an 
order under s. 90 of the Bankruptey Act, 1869. The trustee asks for an order 
dealing with future property which may or may not be earned, and we have to 
decide whether such a prospective order ought or ought not to be made. What the 
bankrupt had at the time of the bankruptcy was only his personal skill and know- 
ledge, by means of which, if people consulted him, he would be enabled to earn 
money, and the capacity to earn money is not, in my opinion, property which passes 
to the trustee. There is nothing in the nature of property and there are none of 
the things described in s. 89, nor anything of a similar nature. I am, therefore, 
of opinion that s. 90 does not enable the court to make a future order. In cases 
which come within s. 89 there is a right to receive the pay, half-pay, salary, 
emolument, or pension, and I think that s. 90 deals with similar matters to those 
dealt with by s. 89. I agree with the Master of the Rolls in thinking that we ought 
not to apply the provisions of those sections to contingent and uncertain income, 
which may or may not be earned, for the court cannot force a man to go on with 
his practice and earn an income for the benefit of his creditors, if he does not wish 
to do so. I think, therefore, that the registrar was right. Apparently such an 
order as is now asked for has never been made under circumstances such as those 
of the present case. The income which the bankrupt earns is derived from his 
own skill in performing surgical operations, not from skill in making up materials. 


LINDLEY, L.J.—I am also of opinion that the present case does not come within 
s. 90. It is the case of a man earning fees by carrying on a profession or business, 


and his income is necessarily precarious, and is not like a pension or salary. We 


are asked to impound the future earnings of the bankrupt. If we were to make 


any such order it could be evaded, for he need not see patients or earn fees if he 
did not wish to do so. I am, therefore, of opinion that, under ss. 89 and 90 pre- 
carious Income cannot be seized. It is said that there is authorit 
and we are referred to Ex parte Huggins (1), 
pension came within the provisions of 


y the other way, 
where it was held that a government 
s. 90. I think that case is an illustration of 


D 
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4 A what s. 90 was intended to meet. The decision in Emden v. Carte (2) does not, I 


D 


aaa touch the present point. For the reasons which I have given I am of opinion 
that the case is not brought within s. 90. It is certainly somewhat remarkable 
that this question now arises for the first time. 


o, Appeal dismissed. 
Solicitors: Thomas Durant, jun.; W. Maynard. 


[Reported by P. B. Hurcutns, Esq., Barrister-at-Law.] 





G. v. M. 


[House or Lorps (the Earl of Selborne, L.C., Lord Watson, Lord Bramwell, 
and Lord FitzGerald), March 2, 8, 5, 1885] 


[Reported 10 App. Cas. 171; 53 L.T. 398; 1 T.L.R. 326] 


Nullity—Incapacity of husband—Presumption—No consummation after three 
years—Estoppel—Approbation of marriage. 

In an action for nullity, if the parties have lived together for three years with- 
out consummation impotence on one side or the other will be presumed to be 
the cause, in the absence of other evidence, but this presumption may be re- 
butted by sufficient evidence. On the other hand, if permanent impotence is 
clearly proved by affirmative evidence, a decree may be pronounced though 
the parties have not cohabited for three years. 

The doctrine of ‘‘sincerity’’ in such an action does not go further than saying 
that there may be conduct on the part of the person seeking the remedy which 
ought to estop that person from having it, as, for instance, any act from which 
the inference ought to be drawn that during the antecedent time the party has, 
with a knowledge of the facts and of the law, approbated the marriage, or has 
taken advantages and derived benefits from the matrimonial relation which it 
would be unfair and inequitable to permit him or her, after having received 
them, to treat as if no such relation had ever existed. 

The husband and wife were married in November, 1877, and resided together 
until they finally separated in June, 1879. In 1883 the husband commenced 
proceedings for divorce on the ground of adultery, and the wife then instituted 
proceedings for a decree of nullity of marriage on the ground of the husband's 
impotence. 

Held: (i) the pendency of the proceedings for divorce was no bar to the 
action for nullity; (ii) the action was not brought after an unreasonable delay; 
(iii) a triennial cohabitation was not necessary before commencing the suit, 
there being sufficient affirmative evidence that the husband was impotent. 


Notes. Considered: L. (otherwise B.) v. B., [1895] P. 274; S. (otherwise G.) 
v. S., [1907] P. 224; C. (otherwise H.) v. C., [1921] All E.R.Rep. 968; Tver 
(1931), 47 T.L.R. 629. Followed: Newbould v. A.-G., [1931] All E.R.Rep. 377. 
Considered: Nash v. Nash, [1940] 1 All E.R. 206; J. (otherwise S.) v. J., [1947] 
2 All E.R. 48. Applied: Clifford v. Clifford, [1948] 1 All E.R. 394. Considered : 
Harthan v. Harthan, [1948] 2 All E.R. 639; R.E.L. (otherwise E.L.) v. E.L., 
[1949] P. 211; W. v. W., [1952] 1 All E.R. 858; Tindall v. Tindall, [1953] 1 
All E.R. 189. Followed: G. v. G. (otherwise H.), [1960] 3 All E.R. 56. Applied : 
Pettit v. Pettit, [1962] 3 All E.R. 37. Referred to: Inverclyde v. Inverclyde, 
[1931] P. 29; Dodworth v. Dale, [1986] 2 All E.R. 440; Clarke (otherwise Talbott) 
v. Clarke, [1948] 2 All E.R. 540; Baxter v. Baxter, [1947] 2 All E.R. 886; Slater 
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v. Slater, [1953] 1 All E.R. 246; Scott v. Scott (otherwise Fone), [1959] 1 All pit 
581; Morgan v. Morgan (otherwise Ransom), [1959] 1 All E.R. 5389; Bullock v. 
Bullock, [1960] 2 All E.R. 807. wy her 
As to aa oe lack of sincerity in pursuing a petition of nullity of marriage, 
see 12 Hatsspury’s Laws (3rd Edn.) 281; and for cases see 27 Diaest (Repl.) 416 


et seq. 
ferred to: 
er W. (falsely called R.) v. R. (1876), 1 P.D. 405; sub nom. Reynolds (other- 
wise Wilkins) v. Reynolds, 45 L.J.P. 89; sub nom. R. (falsely called W.) 
v. W., 25 W.R. 25; 27 Digest (Repl.) 418, 3474. : 
(2) Lewis (falsely called Hayward) v. Hayward (1866), 35 L.J.P. & M. 105, H.L.; 
27 Digest (Repl.) 277, 2223. 
(3) U—n (falsely called F—s) v. F—s (1853), 2 Rob. Eccl. 614; 163 E.R. 1482; 
27 Digest (Repl.) 278, 2235. 
(4) N—r (falsely called M—e) v. M—e (1853), 2 Rob. Eccl. 625; 163 E.R. 1435 ; 
sub nom. A. (falsely called B.) v. B., 1 Eec. & Ad. 12; sub nom. Anon., 17 
Jur. 628; 27 Digest (Repl.) 278, 2228. 
(5) Castleden v. Cestleden (1861), 9 H.L.Cas. 186; 5 L.T. 164; 11 E.R. 701; 
sub nom. Hall v. Castleden, 8 Jur.N.S. 1; sub nom. H (falsely called 
C )v. C » 81 L.J.P.M. & A. 103, H.L.; 27 Digest (Repl.) 417, 3468. 


Appeal from a decision of the majority of the Second Division of the Court of 
Session in Scotland (the Lord Justice Clerk (Lorp Moncrierr), Lorp Youne, and 
Lorp Craicuitt, Lorp Ruraerrorp Crarxk dissenting), reversing a decision of the 
Lord Ordinary (Lorp Kinnear) in an action brought by the respondent (the wife) 
against the appellant (the husband) for a declaration of nullity of marriage by 
reason of his impotence. 

The appellant and respondent were married in Bombay in November, 1877, he 
being at that time 49 and she being 20. They resided together in India until 
December, 1878, and afterwards in Scotland until June, 1879, when they finally 
separated. It was admitted that the marriage had never been consummated, and 
that after the early part of February, 1878, the appellant had made no attempt to 
do so. In October, 1882, the respondent gave birth to a child of which it was 
admitted that the appellant was not the father, and in March, 1883, he commenced 
proceedings for a divorce on the ground of her adultery. In April, 1888, she com- 
menced the present action. 


H. Davey, Q.C., Robert Wallace, and R. Lamb Wallace for the husband. 
Sir Farrer Herschell, Q.C., and Jameson (of the Scottish Bar) for the wife. 











THE EARL OF SELBORNE, L.C.—In this painful case some questions of law, 
which are of importance in this sense, that if they could be established they would 
be important, have been argued as constituting a bar to the treatment of the ques- 
tion as one simply of fact depending upon the particular evidence in the particular 
case. My opinion is, that no law which can have that effect has been shown to 
exist in Scotland. 

The two points mainly insisted upon were derived, so far as they went, from the 
English, or partly from the English and partly from the canon law, 


authorities. 
And the first observation which I make is, that, 


if there be positive rules of law 


of triennial cohabitation, assu 


tive law, in the sense suggested by the husband’s counsel, in England, is proved to 
be recognised by the law of Scotland, or to be a rule of positive law in Scotland 
from which country, this appeal comes to the House. 


posi- 


4A 
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That might perhaps, be enough to dispose of all that has been said upon those 
subjects; because, although the law of Scotland and the law of England, so far as 
they proceed upon general principles of jurisprudence, are sufficiently alike to make 
it often useful to illustrate the one from the other when these principles are in- 
volved, yet that never can be said of positive rules of law, which may be described 
as being more or less of an arbitrary character. But it may not be improper to say 
one or two words with reference to the English authorities, because I think that 
those authorities themselves have probably been misunderstood. 

It is, in my opinion, unfortunate that when an expression is used by a judge, 
however eminent, in explaining his view of a particular case, and the principles on 
which it ought to be dealt with, if that expression was not previously a vox signata, 
or technical term of law, it should be taken up by other judges as if it had either 
established or recognised a technical rule which did not otherwise exist. I asked 
counsel who was the first judge who used this word ‘“‘sincerity’’ with regard to the 
subject in hand, and the answer was, that it was used by a judge of the greatest 
possible eminence in the ecclesiastical courts, no less a man than Lorp STowELL, 
who presided over those courts from 1788 till 1821. That would be a comparatively 
recent origin to which to ascribe a technical rule of law, and I cannot think that 
Lorp STowELL ever intended to lay down a technical rule of law which could rightly 
be interpreted, as in some very modern cases, or at least in one very modern case 
it has been interpreted (W. v. R. (1)) as meaning that a plaintiff bringing a suit of 
nullity of marriage must be actuated in his or her own mind so purely and simply 
by the purpose of obtaining relief from the grievance arising from the want of 
power said to-be wanting in wife or husband as to have no secondary motive, or, in 
the words of the case to which I have referred, ‘‘no mixture of subsidiary motive.”’ 

With the greatest deference to any judge or judges who may have used such an 
expression, it appears to me that no such rule of positive law can be introduced in 
that manner by any judicial phraseology, except so far as it can be shown to be 
founded upon a just and intelligible principle. My own belief is, that to whatever 
criticism the phraseology of judges in those cases may be open (and I must say that 
the adoption of that particular phrase ‘‘sincerity’’ seems, as counsel said, to suggest 
a psychological question rather than one of law or fact, diving into the motives of 
a person’s mind rather than trying whether a cause of action exists or not), I think 
I can perceive that the real basis of reasoning which underlies that phraseology is 
this, and nothing more than this, that there may be conduct on the part of the 
person seeking this remedy which ought to estop that person from having it; as, 
for instance, any act from which the inference ought to be drawn that during the 
antecedent time the party has, with a knowledge of the facts and of the law, 
approbated the marriage which he or she afterwards seeks to get rid of, or has taken 
advantages and derived benefits from the matrimonial relation which it would be 
unfair and inequitable to permit him or her, after having received them, to treat 
as if no such relation had ever existed. 

That explanation can be referred to known principles of equitable, and I may say 
of general, jurisprudence. The circumstances which may justify it are various, 
and, in cases of this kind, many sorts of conduct might exist—taking pecuniary 
benefits for example, living for a long time together in the same house or ie 
with the status and character of husband and wife, after knowledge of everything 
which it is material to know. I do not at all mean to say that there may not be 
other circumstances which would produce the same effect; but it i beak me 
that, in order to justify any such doctrine as that which has been pee ee 
at the Bar, there must be a foundation of substantial justice, depending aad : 
acts and conduct of the party sought to be barred. Further than ee pe no 
think it necessary for the purpose of this case to go. Of course, where facts are 
‘n dispute, motive may be all-important; but that is not the case here. 

Lap i i far as it can be considered law 

If that be a true explanation of the doctrine, 80 Paiilasita 
in England (for into Scotland it never seems to have found its way at a : par 
the name of “‘sincerity,’’ or under any name distinguishing it from “‘approbate 
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reprobate’’ and the general principles of equity, then I say that if this vem 
be tried by that doctrine, the circumstances would show that it was inapp ay a 
for this lady, during the time that she and the husband lived together, never too 
or had the benefit of conjugal rights. The spouses separated within two years 
of the marriage, and the husband has never contributed to maintain the wife. So 
far as appears he has had no property at all. He could not even keep up the policy, 
which he had contracted to keep up by the marriage contract, and she had to do it 
out of her proper moneys, she being the person who contributed the whole of the 
property of the pair, and from the month of June, 1879, she has resided with her 
own family and friends, he doing nothing whatever, and she deriving no other 
benefit whatever from the assumed marriage relation except that she passed by his 
name. The result is, that there is no single circumstance of conduct, except those 
which go into the merits and the evidence bearing upon the principal question of 
fact, which, on a reasonable view of this doctrine of ‘‘sincerity,’’ can be alleged 
against her. 

It is said, and it is no doubt perfectly true, that this lady has a motive for desir- 
ing to obtain the relief which she asks, different from and in addition to that which 
would have existed if those circumstances had not happened which give its peculiar 
character to this particular case. The peculiarity is this, that the husband began 
by suing his wife for a divorce on the ground of adultery, and the wife had to 
defend herself against the husband’s suit. One manifest defence, if it was open 
to her, was that she was not his wife, and she pleaded that defence. . Undoubtedly 
it is quite true that she had a motive for asserting her right to be rid of him as her 
reputed husband, and to have the marriage declared void and null; she had a motive 
arising out of the situation in which she had unfortunately placed herself. The 
success of his action against her, depending entirely upon the relation of husband 
and wife, would have been in several respects prejudicial to her. In the first place, 
there would have been the stigma of adultery. To some minds it may appear to be 
a mere question of degree whether a woman is guilty of adultery or of incon- 
tinence; but by the letter of the law of Scotland it appears not to be clear that it 
may not be something more in that country. At all events a person feeling that 
difference has a motive, which in itself is an intelligible and innocent motive, for 
defending herself against that charge in any way which is open to her by law. 

But that is not the only motive; her fortune, or at least the whole income arising 
from it during her life, would have been forfeited, by the law of Scotland, by the 
husband's success in that suit. That again depended entirely upon her being his 
wife. If she was not his wife, what more reasonable than that she should be 
permitted to plead it in order to avoid such a forfeiture, to which, in that view, 
she was not liable? Again, she is unfortunately the mother of a child of which 
her nominal husband is not the father. The status of that child is a legitimate 
subject of care and consideration to her. If she is not the wife of the present 
a there is a possibility, at all events, of her marrying the father of the 
7 ot and the child, according to the law of Scotland, would then have the status of 

gitimacy. That is impossible if she is at present the appellant’s wife. Can any- 
body say that those are motives of a fraudulent character, of a dishonest ec 


to me that there is the utmost ‘‘sincerity,’ 
suit brought under those circumstances. 

ng & competent court to declare the trut 
extent of a laudable kind. I do not of course mean to say that it was innocent to 
Bis herself. in the unfortunate position in which she has placed herself as the 
at i - that child; but being in that position, it is perfectly innocent to desire 
=i a . ty character of her relation to the appellant should be ascertained by 
aw, which depends upon the question whether she ig the appellant’s wife or not. 
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Therefore, in the absence of any trace or scintilla of authority whatever from any 
Scottish source to the effect that this lady’s suit under these circumstances is 
barred, or that the merits of the case are not to be inquired into, I think it would 
be impossible for your Lordships to reverse, on that ground, a judgment of the 
Court of Session which has determined that they are to be inquired into, and that 
they are in the respondent’s favour. 

With regard to the second subject on which a question of law was raised at the 
Bar, namely, that of time, I will merely observe that what I understand all the 
authorities to say upon the subject of time is that time, like any other circumstance 
of conduct, is a very material element in the investigation of a case which upon the 
facts is doubtful. Where there is a controversy of fact, delay in bringing forward 
the case increases, in proportion to the length of that delay, the burden of proof 
which is thrown upon the plaintiff. But that there is any definite or absolute bar 
arising from a certain amount of delay is a proposition which, I apprehend, cannot 
be established either by any Scottish or any English authorities. 

On this head the main point which was argued I really think depended upon a 
misconstruction of a rule recognised undoubtedly in the English courts—that is to 
Say, recognised in the sense which I myself place upon it, but, as far as appears, 
not even to that extent recognised in Scotland—namely, the rule which had a very 
early foundation in the civil law, according to which two years, afterwards changed 
by JusTIN1aNn to three years, was a fixed term for the purpose of raising a certain 
presumption. In the canon law that rule, for the purpose of raising that presump- 
tion, was recognised, but subject to this, that it was to take effect when the matter 
to be presumed (‘‘frigidity’’ is the language of the canon) could not be proved 
before: Prius probari non possit. 

That rule has, under certain limitations and in a certain sense, been recognised 
in the English courts by various authorities. It was explained by Dr. Lusuineton, 
in the cases before him to which I shall have occasion to refer, not to be an 
absolute rule, because, on the one hand, when a three years’ cohabitation had 
taken place, the inference to be presumably drawn from the absence of consumma- 
tion within that time was capable of being rebutted; and, on the other hand, the 
rule did not exclude evidence to explain the same thing before, nor did it in any 
way exclude one kind of evidence for that purpose more than another. But the rule 
itself, as I understand it, has not been recognised either in Lewis v. Hayward (2) 
in this House, or by any other authority, beyond this point, that when you have a 
husband or a wife seeking a decree of nullity propter impotentiam, if there be no 
more in the evidence than that they have lived three years together, living, as I 
understand the word ‘‘cohabitation,’”’ in the same house and with the ordinary 
opportunities of intercourse, no explanation being given to rebut the presumption, 
if during that time the ordinary results have not followed—if, in point of fact, 
there has been no consummation, and that is clearly proved—then, if that be the 
whole state of the evidence, inability of the one party or of the other will be sup- 
posed to be the cause. But, as I said, that may be rebutted by evidence sufficient 
for the purpose; and on the other hand, upon that mere state of the facts, a pre- 
sumption will not be raised from the expiry of a less period of time. But it may be, 
as Dr. Lusuineron has said, uncontradicted by any other authority, and, as it 
seems to me, supported by what appears on the very face of the canon law which 
has been referred to, that though no presumption can be raised from the mere 
absence of the fact within a less period than three years, yet evidence may be 
given from which the same inference may be drawn, only it is not drawn by a 
presumption from a certain length of time, but it may be drawn from positive 


evidence. was é 

That is a reasonable state of the law if the triennial rule, which as to the exact 
time fixed may be called arbitrary, is in force at all. In Scotland it does not 
at it has been recognised within recent times; and I think that the 
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Fs) v. F—s (8) and N—r (falsely called M—e) v. M—e (4) are perfectly reason- A 


able and perfectly satisfactory. Now upon these cases I propose to say no more 
than this: in the first of them Dr. LusnineTon says (2 Rob. Ecel. at p. 618) : 


“T am of opinion that a triennial cohabitation is not an absolutely binding rule. 
It is a convenient and fitting rule, and one not to be departed from on slight 
cround; still circumstances may arise, as in the present case, to justify the 
court in dispensing with it. I am not aware that there is any magic in three 
vears. I conceive that the object of the rule is to provide that sufficient time 
may be afforded for ascertaining beyond a doubt the true condition of the 
party complained of. If the court can be satisfied by circumstances that the 
complaint of the promoter of the suit is well founded, it never ought to be 
driven, sine gravissima causa, after such cohabitation as is proved in this case 
[which was less than three years], to order a return.”’ 


And in the other case he entered further into the matter, and distinctly held, upon 
evidence in my judgment not stronger than that in the present case, not only that 
there was no obstacle to granting, but that he was obliged to grant, a decree in 
favour of the promoter of the suit. 

That is all that I think it necessary to say upon the subject of the points of law 
which have been argued; because the last argument which counsel for the husband 
with ingenuity as well as zeal advanced, namely, the argument that the lapse of 
the wife had produced an alteration of status which rendered her no longer able 
to bring this action, seemed to turn upon the most transparent fallacy possible. 
He seemed to me to think that a woman who was not in a situation to ask for a 
restitution of conjugal rights was not in a situation to say that she was not a wife. 
Why? To say that she is not a wife and to ask for a restitution of conjugal rights 
are absolutely inconsistent and incompatible things; she cannot do both, and there- 
fore it is quite clear that, in order to obtain a declaration that she is not the wife, 
she is not only not obliged to ask, but she is not in a position to ask, for a restitution 
of conjugal rights. [His Lorpsurp then discussed the evidence in the case, and 
concluded.] The whole result, I think, is this: if a jury had had to determine the 
case upon this evidence, and had found as the court below have found, would it 
have been possible to say that that was a verdict which they were not justified 
in coming to? I think not; and being of that opinion, I cannot give my voice for 
reversing the decision to the same effect of the Court of Session. I therefore move 


your Lordships to affirm the interlocutors appealed from, and to dismiss the appeal 
with costs. 


LORD WATSON.—I am of opinion that the majority of the Second Division of 
the Court of Session were right in holding that they were not precluded from 
considering the effect of the evidence upon the merits of the case, and also that they 
were right in holding that upon the evidence the wife was entitled to a decree. 

The first plea against any consideration of the merits of this case was rested 
upon the rule as to ‘‘sincerity,”’ or, more correctly speaking, ‘‘insincerity.’’ I 
agree with the observations which have been made upon the English cases bearing 
upon that matter by the Lord Chancellor. Tt appears to me that the expression 
1s not a very happy one, and also that it has been used occasionally in circumstances 
which render it still more inappropriate. I think that, when these cases are dis- 
sected, they do show the existence of this rule in the law of England, that in a suit 
for nullity of marriage there may be facts and circumstances proved which so 
plainly imply on the part of the complaining Spouse a recognition of the existence 
and validity of the marriage as to render it most inequitable and contrary to public 
policy that he or she should be permitted to go on to challenge it with eftect Tf 
that be, as I am inclined to think it is, the rule of the law of England, I Have no 
hesitation In saying that it is a rule which prevails in Scotland also "But if the 
English rule goes further, if it goes to the extent to which it has Lae pleaded on 
the part of the husband in this case, I have just as little hesitation in saying that 
it has no place, and is of no authority, in the law of Scotland. What ie been 
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eae for at the Bar comes to this, that wherever circumstances arise, before 
@ spouse complaining of the impotence of the other has raised an action for the 
purpose of having the nullity of the marriage declared, which render it a matter 
of legitimate interest that the nullity should be declared, if these circumstances 
are what is called collateral to the marriage, all suit is barred. It is said that the 
addition of a strong and legitimate motive to that already existing, instead of 
strengthening, as I should have thought, the title of the pursuer in such a case, is 
to have the effect of cutting it down altogether. 

The second ground upon which it was maintained that it was incompetent to 
deal with the evidence in this case, is the triennial rule as established in the canon 
law. No doubt there is not much authority to show how far that rule has been 
followed in practice in the law of Scotland; but, seeing that it is to be found in the 
canon law, and is in itself not an unreasonable rule, and has been so recognised in 
the jurisprudence of England, I have no reason to suppose that the courts in Scot- 
land would hesitate to adopt it where it is applicable. But what is that rule as 
declared and established by the canon law? It simply raises a legal presumption 
that where two persons after solemnising a marriage live together and cohabit for 
a period of three years, and the lady is able to show that she is virgo intacta, that 
state of things, in the absence of rebutting proof on the part of the husband, 
will entitle her to have the nullity of the marriage declared. But it is one thing to 
have a rule establishing a presumption, and quite another thing to have a rule of 
positive law excluding all other evidence than that which is derivable from such 
a presumption. The contention at your Lordships’ Bar has practically been that 
in certain circumstances, where the impotence complained of is of a peculiar char- 
acter, you cannot regard evidence establishing it, and that no party can have a 
remedy against it unless he or she comes to the court justified by that presumption, 
even although the evidence should be in itself amply sufficient to convince every 
reasonable mind that the complaint is well founded. I have heard no authority 
for that. I do not think that any one of the English cases comes up to it, and if 
they did, I, for one, should not be prepared to adopt it as part of the law of Scot- 
land. [His Lorpsurp dealt shortly with the evidence, and concurred with the 
Lord Chancellor. ] 


LORD BRAMWELL considered the evidence and continued: Then I will just 
say one word as to the point which was made about the wife disqualifying herselt 
by her incontinence with some other man. Suppose that she had bona fide believed 
that the husband was dead, and had married another man, and had had a child, 
that would be no answer in England—I do not know how it would be in Scotland— 
to an indictment for bigamy; the punishment would be small, but it would be no 
answer to the indictment, and the child would be a bastard. But there would be 
no moral guilt... Could it be pretended that in that case she would have disqualified 
herself? Then what is the difference? The only difference is that in this case 
there is the guilt of incontinence. There is a moral guilt, which would not have 
existed in the supposed case. One word as to this question of ‘‘sincerity.’’ It is a 
most remarkable expression, a very curious word, and I am not at all sure that it 
has not resulted from this, that sincerity is a very important matter in ascertaining 
whether the spouse complained of is impotent or not; and sincerity has been dwelt 
upon for that purpose, till at last it has been taken to be a separate head of objec- 
tion to the complaining party’s proceedings. It seems to me very strange. What 
the complainant does in a suit of this sort is to come to the appropriate court for 
a declaration of the truth: ‘‘I say that this man is impotent, and was so at the 
tirne of the marriage, and I ask you to declare that fact.’’ The very words of the 
summons are: ‘Declare the truth, that this man was impotent when he married 

“No, we will not’’; or the argument is, that the court ought 


me.’ The court say: u 
to say: ‘‘No, we will not; we know that it is true, but we will not say so.’ Why? 


In my opinion a man who has inflicted this cruel wrong upon @ woman ought not 
to be heard to object to her complaining when she comes forward with her 
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ther, he can 
complaint of this wrong that he has done her, unless, in Oe aide dole com- 
how that he sustains some injury from the double matter indeed think 
pent : ining now. In such a case, I should indee n 
plained earlier, and of her complaining ne r aught I know) that in some way or 
that a law might be seta gre gel a eaten d by some compensation 
another the declaration of the tru aoe Lo anichtihelea AGEN ARIES 
es ere ee ee parties Sbinéetton of want of sin- 
ai a sa me evar, prints sce this nis is not open a - 
2 3 ata aaa i husband, for a reason whic 
This woman comes here, driven by the conduct of the us , vob Fiaaioan 
i i tly intelligible. She puts up with the wrong which as be 
a8 a ee runpee she is driven to bring this suit by his prt a 
adulteress, and seeking a divorce from her, which divorce would be fol mute br 
forfeiture of her property if he chose to insist upon it. I put it to vere oe a 
husband, supposing that, after a man and woman had lived together "i er Z : 
circumstances, he being clearly impotent, his regard for her, if he ha ae a 
failed, and he had taken to beating and ill-using her, would it then have eat 
open to the objection of insincerity if the woman had brought a suit for a dec ae 
tion of nullity? Counsel argued that it would, and I do not see how he cou 
argue otherwise. So that, supposing a woman was ill-used by having this i 
injustice done to her, but, rather than complain of it, put up with it until her life 
was made intolerable by the misconduct of her husband, she could get no redress 
of it. I think it is impossible that that can be the law. : 

I will just add one word more about this matter. I really cannot understand 
how this husband can have done otherwise than welcome the suit which the wife 
has brought for the purpose of making her offence against chastity less grievous 
than it would have been if she had been his lawful and true wife. I cannot under- 
stand how he could have done otherwise than meet her eagerly, to have that decree 
pronounced which she was praying for, and atone to some extent for the wrong he 
had done her. It seems to me to have been a most cruel thing for him to have 
acted as he did. It is now twenty-five years since I delivered my opinion in Castle- 
den v. Castleden (5). I think that I may claim credit for the possession of suffi- 
cient candour and sufficient self-denial to be able to say that, if I thought that 
judgment was wrong now, after twenty-five years, I could say, ‘‘Well, I was wrong 
then, but I know better now.’’ But I have read it, and I will say that there is not 
one word which I uttered then which I would not repeat at the present moment; 
and it does seem to me that the judgment which was given in the Probate Court, 
and in this House (I say it with all submission), is a mixture of two things, either 
of which taken separately comes to nothing. 


LORD FITZGERALD.—The procreation of children being the main object of 
marriage, the contract contains by implication, as an essential term, the capacity 
for consummation. There may be special circumstances in relation to the marriage 
of a character to deprive the parties, or one of them, of the right to be relieved 
on the ground of impotence. But there is no such special circumstance in the 
present case. The pursuer rests her case on the ordinary rule that she is entitled 
to be relieved if she can establish by reasonable and trustworthy evidence that the 
husband was at the time of the marriage impotent, and has remained so. The 
husband denies permanent impotence, and that is the real question now to be 
determined, and upon that question, from the beginning, I have held a very decided 
opinion. He further relies upon the supposed rule as to the necessity cf triennial 
cohabitation, as to the want of promptness in instituting the suit, and as to in- 
sincerity, and the presence of a subsidiary motive. 

I rest content entirely with the judgment of the Lord Chancellor as to these addi- 
tional defences which the defendant seeks to raise; but I would add further that, 
even if the rule as to triennial cohabitation contended for by counsel for the husband 
existed in the law of Scotland, it would be totally inapplicable to the circumstances 
of the present case, and the special circumstances here would take it out of this 
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tule if it existed. I can very well understand all these additional allegations 
igen fla alr an Cae aid, upon the question of evidence. For instance, 

8 insincerity in this sense, that this lady had another 
motive besides a strong desire to be relieved from the tie of this marriage. She 
has the strongest of all motives, a motive so strong that I should be cnafiaed to 
regard her evidence, if in its main features it was controverted, not alone with 
caution, but with Suspicion. It is not only her eager desire to be relieved from 
this marriage tie, but further, she has to relieve herself from the charge of adultery; 
she has to protect her future, and to obtain a position which may enable her to 
relieve her child from the status of bastardy. 

When all these circumstances are taken into account they would lead me to 
consider what has been so much contested in this case, not as indicating rules 
applicable to the special case before us, but as laying before us reasons why we 
should regard with caution the evidence given on behalf of the pursuer. Then the 
question, as I have thought from the beginning, and the only question in the case, 
is this: Is the evidence sufficient to establish a case of permanent impotence against 
the husband? There are certain statements of fact not controverted but admitted 
on both sides, and I take it that the Lord Ordinary was correct in saying that the 
real facts of the case, the real matters in proof, were not controverted, but there 
might be a great controversy as to what were the legitimate inferences to be 
deduced from the facts so proved. The question which we have to consider is, 
what is the reasonable inference to be deduced from the facts absolutely estab- 
lished? What are we to deduce, having regard to the ordinary experience of life, 
and applying common sense to the facts which are before us? 

Before dealing with these facts, I will, in a very few words, advert to one other 
matter which counsel for the husband brought before us. He relied upon the un- 
willingness of the pursuer to continue cohabitation. No doubt she did exhibit, after 
a certain period, the strongest unwillingness, and I would ask, how could it be ex- 
pected to be otherwise? For two months she had submitted to what I should call 
treatment degrading in the highest degree, and she certainly would not have had 
the feelings of a woman if she had been willing that that treatment sbould continue. 
Again, it is said that she made no complaint; but is that statement well founded? 
Why, from the time of the abandonment of his marital rights by the husband her 
life has been a protest. Not only can it be said that there has been complaint, but 
through the whole of her married life there has been a protest against the condi- 
tion into which she had fallen. [His Lorpsuip then discussed the evidence, and 
continued :] It is said that the pursuer ought sooner to have instituted the suit. I 
ventured to observe in the course of the case, and I repeat it now, that there is not 
one of us who cannot recall to memory the experience of some case in which a 
woman submitted to the worst of treatment, treatment degrading and humiliating, 
and allowed it to continue rather than permit her name to become the subject of a 
public scandal; and probably this lady would have submitted to much more if she 
had not been driven to her present course by the institution of the action for divorce. 
Upon these grounds I entirely concur in your Lordships’ judgment. 

Appeal dismissed. 


Solicitors: A. Beveridge for Beveridge, Sutherland & Smith, Leith; Stibbard, 


Gibson & Co. for Boyd, Jameson & Kelly, Leith. 
[Reported by C. E. Matpen, Esq., Barrister-at-Law.] 
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LILLEY v. DOUBLEDAY 


[Quren’s BencH Drvtsron (Grove, Lindley and Stephen, JJ.), June 27, 1881] 


(Reported 7 Q.B.D. 510; 51 L.J.Q.B. 310; 44 L.T. 814; 
46 J.P. 708] : B 


Bailee—Liability—Storage—Contract to store goods im a particular place— 
Goods removed to different place by bailee without owner’s consent— 
Destruction of goods. 

A person who has been entrusted with goods to put them in a particular 
place and moves them to another place without authority is liable for any loss 
or damage that occurs to the goods at the other place. The only exception C 
to this principle is where the cause of destruction would have occurred in which- 
ever place the goods were put. 


Notes. Followed: Roberts v. McDougall (1887), 3 T.L.R. 666; Lampson v. 
London and India Dock Joint Co. (1901), 17 T.L.R. 663. Approved: Morrison & 
Co., Ltd. v. Shaw, Savill and Albion Co., Ltd., [1916-17] All E.R.Rep. 1068. 
Followed: Shaw & Co. v. Symmons & Sons, [1916-17] All E.R.Rep. 1093. Dis- 
tinguished: The Siidmark, [1918] A.C. 475. Considered : Gibaud v. Great Eastern 
Railway, [1921] All E.R.Rep. 35. Applied: Buerger v. Cunard Steamship Co., — 
[1925] 2 K.B. 646. Followed: Temple Steamship Co. v. Vsesojuznoje Objediheni 
Sovfracht (1944), 170 L.T. 378. Referred to: Lepla v. Rogers, [1893] 1 Q.B. 31; 
The Cap Palos, [1921] All E.R.Rep. 249; Neilson v. London and North Western E 
Railway, [1922] All E.R.Rep. 395; The Refrigerant, [1925] P. 130; Tate and Lyle, 
Ltd. v. Hain Steamship Co. (1934), 151 L.T. 249; A/S. Rendal v. Arcos, Ltd., 
[1937] 3 All E.R. 577; Bontex Knitting Works, Ltd. v. St. Johns Garage, [1943] 
2 All E.R. 690; Vsesojuznoje Objediheni Sovfracht v. Temple Steamship Co. (1945), 
173 L.T. 373; Edwards v. Newland, [1950] 1 All E.R. 1072; Alexander v. Railway 
Executive, [1951] 2 All E.R. 442; Yeoman Credit, Ltd. v. Apps, [1961] 2 All E.R. 


281. " 
As to nature of a contract of bailment and obligations of a bailee, see 2 Hats- 
purY’s Laws (3rd Edn.) 114 et seq.; and for cases see 3 Dicest (Repl.) 81 et seq. 
Cases referred to: 
(1) Davis v. Garrett (1830), 6 Bing. 716; L. & Welsb. 276; 4 Moo. & P. 540; 
8 L.J.0.8.C.P. 253; 130 E.R. 1456; 8 Digest (Repl.) 14, 65. G 
(2) Parker v. James (1814), 4 Camp. 112; 171 E.R. 37, N.P.; 41 Digest 555, 
3814, 


(8) Hadley v. Baxendale (1854), 9 Exch. 341; 23 L.J.Ex. 179; 23 L.T.O.S. 69; 
18 Jur. 358; 2 W.R. 802; 2 C.L.R. 517; 156 E.R. 145; 8 Digest (Repl.) 151, 
956. 

(4) Hobbs v. London and South Western Rail. Co. (1875), L.R. 10 Q.B. 111; 44 H 
L.J.Q.B. 49; 82 L.T. 252; 89 J.P. 698; 23 W.R. 520; 8 Digest (Repl.) 106, 
690. 

(5) McMahon v. Field (1881), 7 Q.B.D. 591; 50 L.J.Q.B. 552; 45 L.T. 881; 46 
J.P. 245, C.A.; 17 Digest (Repl.) 120, 312. 

(6) Burrows v. March Gas and Coke Co. (1870), L.R. 5 Exch. 67; 39 L.J.Ex. 33: 
a2 L.T. 24; 18 W.R. 348; affirmed (1872), L.R. 7 Exch. 96; 41 L.J.Ex. 46; I 
26 L.T. 318; 36 J.P. 517; 20 W.R. 493, Ex. Ch.; 36 Digest (Repl.) 34, 156. 

Also referred to in argument: 

Heald v. Carey (1852), 11 C.B. 977; 21 L.J.C.P. 97: 18 L.7.0.8 
1 52), ALE ahd .C.Pe ot -T.O.S. 64; 16 Jur. 197; 

: re E.R. 762; 3 Digest (Repl.) 115, 354. 

‘ouldes v. Willoughby (1841), 8 M. & W. 540; 1 Dowl.N.S. 86: 10 IL 
: L t ‘ : ‘ ; .N.S. 86; J .Ex. : 

. 5 Jur. 584; 151 E.R. 1153; 87 Digest 164, 69. seen 

Syeds v. Hay (1791), 4 Term Rep. 260; 100 E.R. 1008; 41 Digest 557, 3829. 
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4A Fowler v. Hollins (1872), L.R. 7 Q.B. 616; 41 L.J.Q.B. 277; 27 L.T. 168; 


affirmed sub nom. Hollins v. Fowler (1875), L.R. 7 H.L. 757; 44 L.J.Q.B. 
169; 33 L.T. 73; 40 J.P. 58, H.L.; 438 Digest 471, 102. 

British Columbia, etc., Saw Mill Co. v. Nettleship (1868), L.R. 3 C.P. 499; 37 
L.J.C.P, 285; 18 L.T. 604; 16 W.R. 1046; 8 Digest (Repl.) 150, 951. 

Horne v. Midland Rail. Co. (1872), L.R. 7 C.P. 583; 41 L.J.C.P. 264; 27 L.T. 
38; affirmed (1873), L.R. 8 C.P. 181; 42 L.J.c.P. 59; 28 L.T. 312; 21 W.R 
481, Ex. Ch.; 8 Digest (Repl.) 153, 964. 

Morritt v. North Eastern Rail. Co. (1876), 1 Q.B.D. 802; 45 L.J.Q.B. 289; 34 
L.T, 940; 24 W.R. 386, C.A.; 8 Digest (Repl.) 51, 319. 

Glyn,. Mills, Currie d Co. v. East and West India Dock Co. (1880), 6 Q.B.D. 
475; 50 L.J.Q.B. 62; 43 L.T. 584; 4 Asp.M.L.C. 845; affirmed (1882), post 
p. 674, 7 App. Cas. 591; 52 L.J.Q.B. 146; 47 L.T. 309; 31 W.R. 201; 
4 Asp.M.L.C. 580, H.L.; 41 Digest 393, 2362. 


Action brought by the plaintiff against the defendant for damages for the loss of 
goods deposited with defendant which had been destroyed by fire. 

It was alleged in the statement of claim that the defendant agreed with the 
plaintiff that the defendant should remove from 319, Caledonian Road, Islington, 
certain goods and stock in trade of the plaintiff, and that the defendant should 
warehouse the same at his repository in Kingsland Road, and should insure the 
goods against loss or injury by fire; and in accordance with this agreement the 
goods were delivered to the defendant in ten cases to be so deposited at his reposi- 
tory and to be there safely kept and taken care of by the defendant for reward. 
Subsequently the plaintiff found the goods were not insured, and therefore relying 
upon the defendant’s representation that they were in the defendant’s repository, 
he insured the ten cases of goods on his own behalf, describing them as being upon 
the premises at Kingsland Road. At the time the defendant represented the ten 
cases to be at Kingsland Road, two had been removed to certain stables in Fanshaw 
Street, Hoxton, by the defendant, contrary to the agreement and without the 
knowledge or consent of the plaintiff. On or about Oct. 14, 1880, a fire occurred 
at the stable in Fanshaw Street,-and the two cases of the plaintiff's goods were 
destroyed. The plaintiff further alleged that in consequence of the defendant's 
negligence and false representation the plaintiff lost the two cases of goods and the 
use and value of them, and had been unable to recover the value from the insurance 
office and claimed £300 damages. 

The defendant in his defence denied that it was agreed that he should warehouse 
the goods at Kingsland Road or in any particular repository, but contended that the 
goods were delivered to him upon the terms that he should be at liberty to ware- 
house them at any one or more of his repositories as might be feasible and con- 
venient, and it was not feasible and convenient to warehouse all the goods in 
Kingsland Road, and therefore two cases were warehoused at the defendant's 
premises, as the plaintiff well knew. With regard to the agreement to insure 
alleged by the plaintiff, the defendant denied that any such was entered into 
between them, and said that the plaintiff asked him as a matter of favour to insure 
the goods, and he took steps to do so; but the plaintiff subsequently withdrew 
his request and authority, and expressly forbade the defendant to insure them, 
alleging that he, the plaintiff, had himself covered the goods by all necessary an 
ance against loss or injury by fire; and the plaintiff knew at the time that two of the 
vase at Fanshaw Street. é 
on Ardent the defendant had agreed to warehouse the goods apa 
repository in the Kingsland Road, and also that the plaintiff rhe ote Bas - 
their being removed to Fanshaw Street or elsewhere and the plaintiff move 


judgment. 


} } i i laintiff. 
Murphy, Q.C. (C. HE. Jones with him), for the p 
yin Q.C. (Lyon and Dunlop Hill with him), for the defendant. 
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GROVE, J.—In this case, although everything has been said which could be 
said in support of the defendant’s contention, I cannot agree with it. The first 
point is this. A person who has been entrusted with goods to put them in a par- 
ticular place takes them to another place, and therefore he is responsible for the 
consequences, or rather for what has occurred at that place, and which in all 
probability would not have occurred had he put them in the other place. The only 
exception is that which was put by counsel for the defendant during the course 
of the argument, and that is where the cause of destruction is one which must take 
place at one place as much as another; as for instance, if a bailee, for hire, of a 
horse which happens to be diseased, having hired the horse for the express purpose 
of going to Greenwich goes to Richmond, and the horse dies and would have died 
from the disease in whatever direction he had gone of an equal distance, the bailee 
would not be liable. But if the owner of property gives another person authority 
to deal with it and points out the particular way, and such person chooses to deal 
with it in another way, he must take the risk of the consequences, whether the 
injury or destruction is caused by the act of a third party, or, as it is called in law, 
by the act of God. 

I think that this view is fully supported by Davis v. Garrett (1). That was a case 
where the plaintiff had put on board the defendant's barge lime to be conveyed 
from the Medway to London. The master of the barge deviated unnecessarily from 


the usual course, and during the deviation a tempest wetted the lime, and the barge _ 


taking fire the whole was lost, and it was held that the defendant was liable, and the 
cause of loss sufficiently proximate to entitle the plaintiff to recover under a declara- 
tion alleging the defendant's duty to carry the lime without unnecessary deviation 
and averring a loss by unnecessary deviation. The second point held in that case 
is, that the law implies a duty on the owner of a vessel, whether a general ship 
or hired for the express purpose of the voyage, to proceed without unnecessary 
deviation in the usual course. 

Counsel for the defendant argued that this was a case of a common carrier who is 
an insurer, but I find that it was not decided on that ground. In the judgment of 
Trnpau, C.J., he says (6 Bing. at p. 723): 


‘But the objection taken is that there is no natural or necessary connection 
between the wrong of the master in taking the barge out of its proper course 
and the loss itself; for that the same loss might have been occasioned by the 
very same tempest if the barge had proceeded in her direct course."’ 


Here the defendant's duty was to fulfil an express contract with the plaintiff, and if 
he gives him authority to put the goods in one place he has no right to take them 
to another. Trnpau, C.J., goes on to say (ibid.): 


“But if this argument were to prevail, the deviation of the master, which is 
undoubtedly a ground of action against the owner, would never, or only under 
very peculiar circumstances, entitle the plaintiff to recover. For if a ship is 
captured in the course of deviation no one can be certain that she might not 
have been captured if in her proper course. And yet in Parker v. ‘pee (2) 
where the ship was captured whilst in the act of deviation, no such ground of 
defence was even suggested. Or, again, if the ship strikes a rock oe perishes 
by storm in the one course, no one can predicate that she might not equall 
have struck upon another rock, or met with the same or another storm if oe 
ing her right and ordinary voyage. The same answer might be attem ted to Bs 
action against a defendant who had by mistake forwarded a parcel by the wrong 
conveyance, and a loss had thereby ensued; and yet the defendant in that c i 
would undoubtedly be liable. But we think the real answer to the othe a 
ae no et can be allowed to apportion or qualify his own wrong; and 
a hr he say te eee happened whilst his wrongful act was in operation 
», and which is attributable to his wrongful act, he cannot set up as an 
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been done. It might admit of a different construction if he could show not 
only that the same loss might have happened, but that it must have happened 


if the act complained of had not been done; but there is no evidence to that 
extent in the present case.”’ 


There was no fire in the Kingsland Road, and the defendant, without authority, 
or I may say in direct defiance of authority, and without asking the plaintiff, re- 
moved the goods to Fanshaw Street, therefore he must take the consequences. I 
do not give any opinion as to whether this amounted to a conversion or not, and it 
is not necessary to decide that and to go through all the cases counsel for the 
defendant has cited. It is undoubtedly, to my mind, a wrongful act, not authorised 
by the owner, and on that ground I think he cannot set up a defence which, as 
TrypaL, C.J., says in Davis v. Garrett (1) (6 Bing. at p. 724), would ‘‘qualify his 
own wrong.’’ I don’t think Hadley v. Baxendale (3), and similar cases, are 
decided on the same ground. There was only one case which made an impression 
on my mind, and that was Hobbs v. London and South Western Rail. Co. (4). That 
ease, I am told, has had some doubt thrown on it in a recent case in the Court of 
Appeal, McMahon v. Field (5). At all events I don’t think that the former case 
is expressly in point. It does not seem to me that I should make the matter more 
clear by going into all the cases, and distinguishing them; and on the grounds I 
have stated I think judgment should be entered for the plaintiff. 





LINDLEY, J.—I am of the same opinion. The question is reduced to a very 
small point. The plaintiff gave his goods to the defendant to be warehoused at a 
particular place, and the defendant, for reasons good, bad, or indifferent, takes them 
to another place. Counsel for the defendant says there is no cause of action, but 
that there was a breach of contract is very plain, and the question is what con- 
sequences must follow. Then he says that the damage was too remote, and no 
doubt that is an argument which requires attention, but Hadley v. Baxendale (3) 
and such cases are applicable to circumstances wholly different from these. I do 
not say whether what was done here amounted to a conversion, as it is not necessary 
to decide that. I think the true measure of damages must be the value of the goods, 
and Davis v. Garrett (1) and Burrows v. March Gas and Coke Co. (6) seem to show 
this. In the latter case it was this: the defendant contracted to supply the plain- 
tiff with a proper pipe to convey gas from the main outside to a meter inside his 
premises. Gas escaped from the pipe into the plaintiff’s shop, and the servant of 
a gasfitter employed by the plaintiff and who happened to be at work in another 
room at the time of the escape, went into the shop upon hearing it with a view 
of finding out its cause. He was carrying a lighted candle, and immediately upon 
entering the shop an explosion took place, doing damage to the plaintiff's premises 
and stock; the jury found that there was a defect in the pipe when it was supplied 
by the defendants, and also that there was negligence on the part of the man who 
carried a lighted candle into the shop. It was held that the plaintiffs were entitled 
to recover, and the defendants were not relieved from responsibility by the negli- 
gent act of the gasfitter’s servant. In that case the damage was not considered too 
remote, nor do I think it is in this. 


STEPHEN, J.—My view of the case is so entirely the same as that expressed by 
my brothers Grove and LinpDLey that I do not think it necessary to add much to 
what has been said. But it has seemed to me throughout that the case 1s reducible 
simply to this. You go and place my goods in a place where you have no authority 
to put them and they are destroyed, therefore you must pay for them. I do not 
think the question of contract makes any difference. Whether this was @ conver- 
sion or not I do not express an opinion, as it is not necessary ; and with regard to 
Hadley v. Baxendale (3), it appears to me that it is not a case in point. Cases of 
that kind are not applicable where the contracting party has dealt with the ane: 
contrary to authority, but where he has failed to do what he has agreed todo. As 
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have said, it is simply a case of the defendant having taken the plaintiff ’s goods to : A 

place where he had no right to take them, therefore he must pay for their loss, an 

I think judgment must be entered for the plaintiff. oe 
Judgment for plaintiff. 


Solicitors: Phelps, Sidqwick, & Biddle; Marsden & Son. 
[Reported by H. D. Bonsry, Esq., Barrister-at-Law.] B 


IN THE GOODS OF STEDHAM 


[Prozare, Divorce anp Apmiratty Division (Sir James Hannen, P.), April 26, 
May 10, 1881] 


[Reported 6 P.D. 205; 50 L.J.P. 75; 45 L.T. 192; 45 J.P. 784 ; , D 
29 W.R. 743] 
Will—Codicil—Revival—Codicil mistakenly drawn as codicil to previously re- 
voked will. 
In 1877 a testator made a will disposing of all his property. In 1878 he made 
a subsequent will, also disposing of all his property, and, therefore, by implica- E 
tion revoking the first will. In 1880 he executed a codicil, which by error 
was expressed to be a codicil to the 1877 will, and referred to provisions in that 
will not included in the later will. 
Held: the codicil must be taken to revive the earlier will, and, as the later 
will contained dispositions which had not been revoked, both wills and the 
codicil should be admitted to probate, leaving the effect to be determined, if F 
necessary, by a court of construction. 


Notes. Applied: In the Goods of Chilcott, [1897] P. 228. Considered : Goldie 
v. Adam, [1938] P. 85. Referred to: In the Goods of Turner (1891), 64 L.T. 805; 
In the Estate of Mardon, [1944] 2 All B.R. 397. 
As to revocation by a later instrument, see 39 Hatssury’s Laws (8rd Edn.) 890- 
894; as to revival, see ibid. 901-903; and for cases see 44 Driaest 865-870. G 
Cases referred to in argument : 
In the Goods of Steele, In the Goods of May, In the Goods of Wilson (1868), 
L.R. 1 P. & D. 575; 87 L.J.P. & M. 68, 72; 19 1.7. 91; 32 J.P. 791; 17 
W.R. 15; 44 Digest 366, 1995. 

In the Goods of Ince (1877), 2 P.D. 111; 46 L.J.P. 80; 86 I..T-. 519; 25 W.R. 
396; sub nom. In the Goods of Price, 41 J.P. 425; 44 Digest 369, 2027. A 

Probate Motion to determine which testar 
should be admitted to probate. 

John Stedham, deceased, duly executed two wills and a 
which, so far as they are 
the judgment. 

R. A. 
codicil. 


nentary dispositions of John Stedham 


: codicil, the contents of 
material to the present inquiry, are sufficiently set out in 


Bayford applied for probate of the later of the two wills only with the 


Cur. adv. vult. 

May 10, 1881. SIR JAMES HANNEN, P 

will in May, 1877, by which, after making ce 
dren, he directed the residue of hi 

equally among those children. By another 


P.D.A.] In the Goods of STEDHAM (Stk James Hannen, P.) 411 


directed the whole of his real and personal property to be sold and divided equally 
between his six children, but with the direction that, in the case of two of them, 
certain arrears of accrued rent should be deducted from their shares. In January, 
1880, he proposed to make a codicil which should deprive these two children of 
any share in the property, which was to be divided into four shares instead of six. 
The solicitor who was instructed to prepare this codicil made it a codicil to the will 
of 1877 instead of a codicil to the will of 1878. I was asked to treat this as a mere 
mistake, and to allow probate of the codicil with the will of 1878; but I do not feel 
able to do so, since not only was there a mistake as to the date, but the mind of the 
solicitor, which constituted for the occasion the mind of the testator, was applied 
to the provisions of the will of 1877, which he moulded into what he conceived to be 
the intention of the testator at the time when the codicil was made. If I were to 
allow probate of the codicil with the later will only, I should introduce nonsense into 
the two instruments, for the codicil refers to provisions in the will which would 
not be found there. It is always difficult to apply any principles of law to a 
blunder; but, after giving my best consideration to the matter, I have arrived at the 
conclusion that, since the codicil refers to the will of 1877, it must be taken to 
confirm it, and bring it into existence. It is, therefore, necessary that the earlier 
will should be included in the probate, so that the codicil may have an interpretation 
put upon it; but since the will of 1878 contains the most important dispositions of 
the testator, and these have never been revoked, this will must also be admitted 
to probate, leaving the effect of all the instruments to be determined, if necessary, 
by a court of construction; but in order to prevent litigation, I may say that the 
interpretation I should put upon these three instruments is that the two children 
have been entirely excluded from the testamentary dispositions of the testator, and 
the whole of the property is to be divided among the other four children. 


Solicitor : Sealy. 
[Reported by W. Joun Dixon, Esq.. Barrister-at-Law. } 
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CUNDY v. LE COCQ 


[Queen’s Bencu Division (Stephen and Mathew, JJ.), May 26, 1884] 


[Reported 13 Q.B.D. 207; 53 L.J.M.C. 125; 51 L.T. 265; 
48 J.P. 599; 32 W.R. 769] 


Licensing—Offence—Sale of liquor to drunken person—Absolute prohibition— 

Relevance of knowledge by licensee of customer’s drunken state. 

By s. 13 of the Licensing Act, 1872: ‘“‘If any licensed person permits 
drunkenness or any violent, quarrelsome, or riotous conduct to take place on his 
premises or sells any intoxicating liquor to any drunken person, he shall be 
liable to a penalty....”’ 

The effect of the section held to be that the sale of intoxicating liquor to a 
drunken person was absolutely prohibited, and it was no answer to a prosecution 
under the section to show that the licensee or his servants did not know or 
had not the means of knowing that the person to whom the liquor was sold was 


drunk. 


Notes. The Licensing Act, 1872, s. 18, has been repealed. See now s. 136 of tlie 
Licensing Act, 1953, which prohibits the sale of intoxicating liquor to drunken 
persons in the same terms. 

Considered : Newman v. Jones (1886), 17 Q.B.D. 182. Applied: Bond v. Evans, 
[1886-90] All E.R.Rep. 1035. Considered: Somerset v. Wade, [1891-4] All 
K.R.Rep. 1228; Ferguson v. Weaving, [1951] 1 All E.R. 412. Referred to: Bur- 
tows v. Rhodes, [1895-9] All E.R.Rep. 117; Hobbs v. Winchester Corpn., [1910] 
2 K.B. 471; Grade v. D.P.P., [1942] 2 All E.R. 118. 

As to selling intoxicating liquor to drunken persons, see 22 Hatspury’s Laws 
(3rd Edn.) 681; and for cases see 30 DicEst (Repl.) 96. For the Licensing Act, 
1953, s. 186, see 83 Hauspury’s Starures (2nd Edn.) 266. 


Cases referred to: 
(1) R. v. Prince (1875), L.R. 2 C.C.R. 154; 44 L.J.M.C, 122; 82 L.T. 700; 39 
J.P. 676; 24 W.R. 76; 13 Cox, C.C. 138, C.C.R.; 14 Digest (Repl.) 52, 181. 
(2) R. v. Bishop (1880), 5 Q.B.D. 259; 49 L.J.M.C. 45; 42 L.T. 240; 44 J.P. 
330; 28 W.R. 475; 14 Cox, C.C. 404, C.C.R.; 14 Digest (Repl.) 37, 77. 


Also referred to in argument : 
Somerset v. Hart (1884), 12 Q.B.D. 860; 538 L.J.M.C. 77; 48 J.P. 827; 82 W.R. 
594, D.C.; 14 Digest (Repl.) 46, 136. 
Mullins v. Collins (1874), L.R. 9 Q.B. 292; 48 L.J.M.C. 67; 29 L.T. 838; 38 J.P. 
629; 22 W.R. 297; 30 Digest (Repl.) 108, 761. 
Nichols v. Hall (1873), L.R. 8 C.P. 322; 42 L.J.M.C. 105; 28 L.T. 473; 37 J.P. 
424; 21 W.R. 579; 14 Digest (Repl.) 37, 66. 
R. v. Woodrow (1846), 15 M. & W. 404; 2 New Mag. Cas. 1; 2 New Sess. Cas. 
846; 16 L.J.M.C, 122; 10 J.P. 791; 153 E.R. 907; 14 Digest (Repl.) 86, 57. 
A.-G. v. Lockwood (1842), 9 M. & W. 378; affirmed sub nom. Lockwood v. 
A.-G.,10 M. & W. 464; 152 E.R. 552, Ex. Ch.; 39 Digest 235, 103. 
Hearne v. Garton (1859), 2 B. & E. 66; 28 L.J.M.C. 216; 38 L.T.0.S. 256: 23 
a 693; 5 Jur.N.S. 648; 7 W.R. 566; 121 E.R. 26; 14 Digest (Repl.) 37, 
40, 
Roberts v. Egerton (1874), L.R. 9 Q.B. 494; 43 L.J.M.C. 135; : 
J.P. 485; 22 W.R. 797, D.C. 3 25 Digest (Repl.) 95, 191. Pista! 
Fitzpatrick v. Kelly (1873), L.R. 8 Q.B. 837; 42 L.J.M.C. 182; 28 L.T. 558: 38 
J.P. 55; 21 W.R. 681; 25 Digest (Repl.) 88, 104. cs , 
R. v. Forbes and Webb (1865), 10 Cox, C.C. 862; 14 Digest (Repl.) 51, 176 
Davies v. Harvey (1874), L.R. 9 Q.B. 483; 48 L.J.M.C. 121; 30 L.T 629; 38 J js 
661; 22 W.R. 733; 14 Digest (Repl.) 42, 100. 3, ie 
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Case Stated by the stipendiary magistrate sitting at West Ham. 

On February 1, 1884, the defendant, a licensee, was charged under the Licensing 
Act, 1872, s. 13, with selling intoxicating liquor to a drunken person. It was proved 
that there had been a sale of intoxicating liquor, and that the person served was 
drunk, but it was also proved that neither the licensee nor his servants had noticed 
that the person served was drunk, and that the drunken person, while in the 
licensed premises, had been quiet in his demeanour and had done nothing to 
indicate insobriety, the evidence showing that there was no apparent indication of 
intoxication. Upon the evidence, it was contended for the licensee that there was 
nothing to show any knowledge or means of knowledge on the part of the licensee 
or his servants that the person served was drunk. The magistrate convicted the 
licensee, holding that the offence was complete on proof that a sale had taken place 
and that the person served was drunk, and that it was unnecessary to determine 
whether the licensee or his servants knew, or had the means of knowing, that the 
person served was drunk, or could, with ordinary care, have detected the drunken- 
ness. The question for the opinion of the court was, whether the construction 
placed by the magistrate on the section was right, or whether in arriving at his 
decision it was necessary for him to consider whether or not the licensee or his 
servants knew or had the means of knowing, or whether they could with ordinary 
care have detected, that the person served was drunk. 


Besley for the licensee. 
R.S. Wright (Danckwerts with him) for the prosecutor. 


STEPHEN, J.—I am of opinion that this conviction should be affirmed. The 
case turns upon the question whether the words of s. 18 of the Licensing Act, 1872— 
the section under which the conviction took place—taken in connection with the 
general scheme of the Act, should be read as implying that a licensed person, before 
he can be convicted under that section of selling intoxicating liquors, must know, 
or have reasonable means of knowing, that the person served was drunk, or whether 
the section amounts to an absolute prohibition against selling intoxicating liquor 
to a drunken person, even when the seller had no such knowledge. I am of opinion 
that the words of the statute amount to an absolute prohibition of the sale of 
intoxicating liquor to a drunken person, and that, if the person selling the liquor 
did not know, or had not the means of knowing, that the person served was drunk, 
this is no answer to the charge, but is merely a matter to be urged in mitigation 
of the penalties imposed by the section. I come to this conclusion, not only in con- 
sequence of the general object of the Act, which is an Act for the prevention of 
drunkenness, but also by a comparison of the sections dealing with ‘‘offences 
against public order.”’ ? 

In some of these sections the word ‘‘knowingly’’ is introduced; for instance, by 
s. 14, a penalty is imposed upon a licensed person who “‘knowingly” permits his 
premises to be the habitual resort of prostitutes, and by s. 16 a penalty is imposed 
for ‘“‘knowingly’’ harbouring a constable. In those cases knowledge is Necessary to 
constitute the offence. But in the section we are now dealing with, the word 
‘knowingly’? does not occur,, and I believe the object of omitting the word was 
to throw on the publican the duty of finding out whether the person served was 
drunk or not, the consequence being that, if a customer is drunk, the publican or 
his servants must find out that he is drunk, or take the consequences of serving 
sigs the other side it has been urged that the maxim of the criminal law; that 
before a person can be convicted of a crime there must be a “guilty mind, applies 
to this case. This maxim came into use in early times, when the criminal law was 
in an undefined state, for the guidance of those who administered that law, and in 
those times the maxim may have been of general application. A ‘guilty mind’’ is 


ment in some crimes, but those crimes have now been defined, and 
f the greater precision in the 





a necessary ele 
the maxim has been superseded in consequence 0 Precis 

+f se 4 " a 
definitions of crimes, and now, the question whether a guilty mind"’ is necessary 
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to constitute an offence turns upon the words of each particular peer a a 
Prince (1) shows that a guilty knowledge is not always necessary pian egte 
offence; and R. v. Bishop (2) is to the same effect. rane at aa capeey 
y : : . . 
i i hether the publican or his servants f 
Act is to preclude all disputes w fica dot aie gta i 
ble means of knowing, that the person served w 
iitechaite erp on the publican to find out that the person so Reeved was not 
drunk. I think, therefore, that this conviction was right. 


MATHEW, J.—I am of the same opinion. The language of me ue 
perfectly clear. This section would be altogether useless if the cht ie 
counsel for the licensee were to prevail. It can be no hardship on the He sah 
to have to find out whether the customer is drunk or not. It seems to me Aas . e 
word ‘‘knowingly’’ was purposely omitted here. I quite agree with my brother 
STEPHEN that this conviction should be affirmed. 


Solicitors : Peckham, Maitland ¢ Peckham; Solicitor to the Treasury. 
[Reported by Henry Leran, Esq., Barrister-at-Law. | 





CORY & SONS v. BURR 


[House or Lorps (The Earl of Selborne, L.C., Lord Blackburn, Lord Bramwell 
and Lord FitzGerald), April 27, 30, 1883 ] 


[Reported 8 App. Cas. 393; 52 L.J.Q.B. 657; 49 L.T. 78; 
31 W.R. 894; 5 Asp.M.L.C. 109] 


Jnsurance—Marine insurance—Excepted risks—Warranty free from capture and 
seizure—‘Seizure’’—No belligerent seizure—Seizure because of barratry of 
master—Smuggling. ; ' 

In a time policy of marine insurance the ordinary perils, including ‘‘barratry 
of the master,’’ were insured against, and the subject-matter of the insurance 
was ‘‘warranted free from capture and seizure, and the consequences of any 
attempt thereat.’’ During the continuance of the policy the ship was seized 
and detained by the Spanish authorities in consequence of the barratrous act 
of the master in smuggling. 

Held: (i) there was a seizure of the ship, since a ‘‘seizure’’ in such a war- 
ranty was not limited to a belligerent seizure; (ii) a warranty free from capture 
and seizure excepted losses arising out of and occasioned by capture and 
seizure, even if remotely occasioned by barratry; and (iii) accordingly, whether 
the loss was regarded as being occasioned by the act of barratry (per Lorp 
BLACKBURN) or not (per Lorp Bramwett and Lorp FirzGrraup), the insurers 
were not liable. 

Per Lorp FrrzGeratp : ‘Capture’ would seem proper] 
of seizing or taking by an enemy or belligerent. 
larger term than ‘‘capture,’’ and goes | 
preted to embrace every act of taking 
authority or by overpowering force. 

Per Lorp Bracxsurn : I do not thin 
exception to the general rule tha 
not the remote cause; and per L 
ception exists. 


y to include every act 
‘Seizure’? seems to be a 
beyond it, and may reasonably be inter- 
forcible possession, either by a lawful 


k that in the case of barratry there is an 
t in insurance you look to the proximate and 
oRD Bramwett: I doubt whether such an ex- 


Notes. Considered: Cossman v. West, C 


ossman v. British America Assurance 
Co., [1886-90] All B.R.Rep. 957. Followed : 


Robinson Gold Mining Co. v. Alliance 


G- 
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ceeded dead slow while he was looking out for that vessel, and while he was doing 
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this two craft came alongside with Spanish revenue officers on board, who seized 
the ship and took her to Cadiz. The ship was taken into possession in order to 
obtain a sentence of confiscation, and it would have been confiscated if the owners 
had not paid money to redeem it. The appellants’ claim under the policy was 
dismissed by the Queen’s Bench Division, and their appeal to the Court of Appeal 
from this decision was dismissed as stated above. 


Webster, Q.C., and Tyser (Myburgh, Q.C., with them) for the appellants. 
Cohen, Q.C., and Barnes for the respondent. 


THE EARL OF SELBORNE, L.C.—This is an appeal from a unanimous judg- 
ment of the Court of Appeal affirming a unanimous judgment of the Queen’s Bench 
Division; and I believe that all your Lordships agree that it is not necessary to call 
upon the counsel for the respondent. I am by no means sure that it might not 
be sufficient for me to say simply that I agree with the judgments given by FieLp 
and Cave, JJ., and also in the reasons which they gave for those judgments, and in 
the reasons which were given in the Court of Appeal. I will, however, make one 
or two observations upon the principal points on which the case depends. 

Everything depends upon the construction of the words of the warranty in the 
policy, the warranty being 





‘free from capture and seizure, and the consequences of any attempts thereat.”’ 


The first question which has been considered in the argument has been, what is’ 


the meaning of the words ‘‘capture or seizure?’’ ‘‘Warranted free,’’ clearly means 
that the insurers are not to be liable for the things to which the warranty applies. 
I own that I should have hesitated, even if there had been no authority, before I 
should have been brought to agree with the view which was thrown out in the 
course of the argument, and which Brerr, L.J., seemed to think might have in- 
fluenced him if there had not been authority against it—I mean the view that 
‘capture and seizure’’ in such a warranty must be taken to mean prima facie belli- 
gerent capture and seizure only. My reasons for saying so are that the word 
“‘seizure’’ is used as well as the word ‘‘capture.’’ I am disposed to agree that if 
the word ‘‘capture’’ had stood alone it might have appeared to point to a belligerent 
capture, but the addition of the word ‘‘seizure’’ is only- officious, as I read the 
warranty, by supposing that it is to exclude that narrow construction of the word 
“‘capture,’’ and to let in other ‘‘seizures,’’ such as Corron, L.J., suggests, by means 
of the revenue laws of a foreign state. 

The facts of this case show what the nature and effect of such a seizure is. The 
ship was seized in every sense we can put upon the word “‘seized.’’ It was taken 
forcible possession of, and that not for a temporary purpose, not as incident to a civil 
remedy and the enforcement of a civil right, not as security for the performance 
of some duty or obligation by the owners of the ship, but it was carried into effect 
in order to obtain a sentence of condemnation and confiscation of the ship; and the 
case states that that would have been the result of the seizure which tobe place in 
the present instance if money had not been paid to redeem the ship from that 
confiscation and total loss. To my mind those facts are properly described by the 
word “‘seizure’’ in its natural sense, and unless there is something else in the 
aes to show that the word was meant to bear a different sense, not inclusive of 
ene of facts, I should have said, in the absence of authority, that they were 

But then we find that there are two authorities, which show, at all events. th t 
these words in such a warranty cannot be restrained to a belligerent ca nee Ih 
Kleinwort v. Shepard (1) there was a capture by a mutinous roe: Ha pH whi h 
might be described as piracy on the part of that crew undoubtedly, and might th - 
fore have come within the word ““pirates,’’ as mentioned in the é olic i t eee 
not a belligerent capture beyond all doubt. In the other ea ee 

‘ Te , T case, Powell v. Hyde (2), 
maa was no belligerent capture, there was an accident. The ship was hee and 
sunk by a friendly power mistaking her for an enemy. That would certainly not 
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be a belligerent capture, but it was regarded as a ‘‘capture’’ in the sense which was 
to be obtained from the juxtaposition of the words ““‘capture’’ and ‘‘seizure,’’ and 
the comparison of them with the other words which occur in the body of the policy, 
and show that it was meant to cover and include all sorts of losses of that kind— 
losses by ‘‘men-of-war,”’ by ‘‘enemies,”’ by ‘‘pirates,’’ by ‘‘rovers,’’ by “takings at 
sea,’’ by ‘‘arrests, restraints, and detainments of all kings, princes, and people.”’ 
Therefore, both on authority and on principle, I reject the idea that these words 
“capture and seizure’’ can be so narrowly construed as to exclude such a seizure 
as that which took place in the present case. 

But then it is contended that if the claim might have been made upon the footing 
of barratry, though there was a capture or seizure, and though the capture or 
seizure only caused the loss, and there would have been no loss without the capture 
or seizure, yet that if a claim might be made upon the footing of barratry, then 
the warranty does not apply. I confess I have never seen how such a construction 
could be put upon the policy and the warranty, taken together, without leading to 
consequences altogether destructive of the whole operation of the warranty. 
Because—let me suppose the case of a belligerent capture—that capture is as much 
attributable to ‘‘men-of-war’’ or ‘‘enemies,’’ or ‘‘taking at sea,’’ as any seizure by 
reason of barratry can be attributed to barratry; indeed, more directly and immedi- 
ately. Men-of-war and enemies might or might not have taken the ship, but their 
coming into contact with the ship, their firing at her—we may suppose their placing 
her in a position of jeopardy—is the first step towards ‘‘capture or seizure,’’ which 
is its consequence. The argument, if it is sound as to barratry, would seem to be 
sound as to men-of-war and enemies also, that because there is an express insurance 
against those things, therefore, a ‘‘capture or seizure,’’ and consequently an attack 
by men-of-war or enemies, is to be taken out of the warranty. I might follow it 
further as to ‘‘pirates,’’ and as to ‘“‘restraints and detainments of kings, princes, 
and people.’’ It is quite manifest that the object of this warranty is, and must 
be, to except such losses, otherwise covered by the policy, =“ coming within its 
express terms, as arise out of, and are as losses occasioned by, capture or seizure. 
That appears to me to be equally the case whether remotely it was occasioned 2 
barratry or not; in fact, the remoter it is the stronger the argument that it must : 
the case as to barratry. Therefore, I entirely agree both in the conclusions an 


in the reasons of the two courts below. 


LORD BLACKBURN.—I also agree entirely in the result to which the ae 
below have come, and with one exception, which perhaps is not MCA oo : 
agree with their reasoning; but I think it is necessary to say that P Xf no is 

resent agree in one thing said. A passage was cited from ARNOULD ON praia 
(ist Edn.), vol. ii, p. 838, which lays down that, while it is very pain? at i 
general rule is that in insurance you look to the proximate cause and ot the ae 

there is an exception in the case of barratry, and that the remo e cause y 
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thought rightly or wrongly—I think rightly—that the cause of loss was barratry, 
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i that the consequence for which the parties were entitled to be indemnified was 
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indemnity the assured. Many of these, as for instance, ‘‘men-of-war, enemies,”’ 
‘‘pirates,’’ ‘‘rovers,’’ and, I may add, ‘“‘barratry of the master or mariners,’’ do not 
in themselves necessarily occasion any loss; but when by one of these the subject 
assured is taken out of the control of the owners, there is a total loss by that peril, 
subject to be reduced if by subsequent events the assured either do get. or but for 
their own fault might get, their property back: Dean v. Hornby (3). ’ There are 
other perils, such as ‘‘takings at sea,’ ‘‘arrests, restraints, and detainments of 
princes,’ which from their nature involve such a taking of the subject insured out 
of the control of the owners. 

That being the case, supposing there had been no warranty at all, was there a 
loss here which would be one for which the underwriters would be liable? Upon 
the facts stated, I cannot doubt it. The definitions of barratry in Earle v. Row- 
croft (4) has never been departed from. ‘The effect of that case is that the act of a 
captain, for his own purposes and to serve his own ends, engaging in a smuggling 
transaction which might tend, and in this case did tend, to the injury of his owners, 
and to the ship being seized, is barratry. The captain in the present case had 
done that: he had employed the ship for the purpose of carrying tobacco. When 
he was off the coast of Spain he caused the engines to be stopped to look out for 
the ship into which he had intended to tranship the tobacco in order that it might 
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be smuggled, and he proceeded ‘‘dead slow”’ while he was looking out for that - 


vessel. That was a clear case of barratry. While he was doing this ‘two craft 
came alongside with Spanish revenue officers on board, who seized the ship, and 
took her into Cadiz.”’ 

First of all, was that act of the two Spanish revenue officers in taking and seizing 
this ship, in itself one of those matters which would be covered by the insurance 
against the enumerated perils? I cannot myself doubt that it was. I cannot doubt 
that it came quite within the terms, ‘“‘restraint and detention by a prince or 
people,’’ namely the government of Spain, and their seizing the vessel was, I think, 
a thing for which the owners might have recovered under that head. But, it was 
also, I think, not at all a remote, but a direct and immediate consequence of the 
barratrous act of the captain, and it might, therefore, have been recovered for in 
the old times, when we were particular about pleadings under a count in which it 
was laid as being barratry, and the loss as being a consequence of it. The case 
that was referred to of Havelock v. Hancill (5) is a case where the party recovered 
on a count for barratry, which would not in itself occasion any damage—but it was 
held good on demurrer—and in those days they were particular upon demurrer— 
the count alleging almost identically the same thing as happened here, except that 
the seizure was by the English government for smuggling against the English law, 
instead of being by the Spanish government for smuggling against the Spanish law. 
That was a case in which the underwriters were held to be responsible, and I think 
myself that they might also have been held responsible if the count had alleged the 
loss to have been occasioned by restraint of princes. 

Now comes the question, Does this warranty free the underwriters from that 
responsibility ? That is the main question, First, let us see what the warranty 
is. ‘There are warranties which in effect merely say, We will define the sort of 
adventure in which you shall be engaged when we are to indemnify you; for ex- 
ample, it shall be warranted that the ship shall not sail anywhere mana in die 
Mediterranean, or something of that sort, defining the risk which they are to 
encounter; and if the ship goes out beyond that distance, then it is like a deviation 
she has incurred a different kind of risk from that which the underwriters said 
took to bear—it has become altogether a different adventure. That is one descri 
tion of warranty. But there is another which has been for a long time spi 
expressed in the phrase ‘‘warranted free from’’ particular things. I need only 
point, as I did in the course of the argument, to the ordinary warranty which is 


printed at the foot, and has been so for more than . 
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“corn, fish, salt, fruit, flour, and seed are warranted free from average, unless 
general, or the ship be stranded; sugar, tobacco, hemp, flax, hides, and skins 
are warranted free from average under £5 per cent. and all other goods; also 
the ship and freight are warranted free from average under £38 per cent., unless 
general, or the ship be stranded, sunk, or burnt.”’ 


That kind of warranty, ‘‘warranted free’’ in that sense, means that, although the 
general terms of the policy would have covered this, yet, considering the special 
riskiness of the particular matter, the underwriters, unless they are paid a premium 
for consenting to take it in, do not choose to be liable where the particular thing 
happens which they have stipulated by this warranty that they shall be warranted 
free from. - 

Here they are ‘‘warranted free from capture or seizure, and the consequences of 
any attempts thereat.’’ It was argued that here they have not been warranted free 
from barratry. That is true; but the barratry would itself occasion no loss at all 
to the parties insured if it had not been that the Spanish revenue officers, doing 
their duty—they were quite right in that respect—had come and seized the ship. 
The barratry of the captain in coasting along there—hovering, as we should call 
it, along the coast—in order that the small smuggling vessel might come and take 
the tobacco, would have done the insured no harm at all. The underwriters do 
undertake to indemnify against barratry; they do undertake to indemnify against 
any loss which is directly sustained in consequence of the barratry; and in this 
ease, I think, as I said before, the seizure was as direct a consequence of the 
barratry as could well be. But still, as Fre.p, J., says, it was the seizure which 
brought the barratry into operation. I think that is the phrase which he uses. 
The seizure brought the loss into existence—it was a case of seizure. Then why 
should it not be protected by this warranty? 

The American cases which have been referred to are quite different; they are 
founded upon Havelock v. Hancill (5). There the voyage was described as ‘‘any 
lawful adventure,’’ or ‘‘any lawful voyage,’’ and if it had been not a lawful voyage 
it would have been like a deviation. It would have been a different kind of adven- 
ture from that of which the underwriters took the risk. The fact of its being not 
a lawful voyage would have made it one for which they had not engaged to be 
responsible. The underwriter in that case might have said: ‘‘Non hee in foedera 
veni. I have engaged to indemnify you against the risks of a lawful voyage, you 
engaged in an unlawful voyage.’’ But the answer was : ‘This was not an unlawful 
voyage, for what was done here was to engage in a lawful voyage, and the barratry 
of the captain did not make that voyage unlawful.”’ The decision has stood now for 
a century, and has not been quarrelled with. I should have thought that that was 
as plain a decision as one could wish for. The American courts upon that—with 
some want of logic, I cannot help thinking—drew the inference that, where there 
was a warranty free from seizure and capture in consequence of illicit trading, they 
were to hold that it was to be an illicit trading to which the insured was a party. 
I think that is what it comes to, or at least to which the owner of the ship was a 
party. I think that is an illogical consequence, and I do not approve of bon re 
ing by which it was come to. But it is sufficient to say that it has ve a st 
with the present case. There was no illicit trading here, there was not a ut the 
act of barratry. There are no such words used here as ‘‘warranted free from cap- 


eid ; ’ : ae 
ture or seizure in consequence of illicit trading,”’ if that would have made any 
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which was in no wise connected with the acts of foreign princes or their coe nl 
it being the act of coolies, who were not pirates in the sense of ages assa i 
thieves, for they were lawfully in the ship; they were sega! ) Sale 
mutiny; they were not barratrous, for they were not the captain nor the an? ss 
were neither the one nor the other; but it had been held in Palmer v. Nay or (6), 
which I argued myself, that whether they were pirates or not, it was quite eer 
that they were ejusdem generis, and consequently they came within the words an 
other perils.”” It was at least another peril which was clearly covered. In Klein- 
wort v. Shepard (1) it was decided that a seizure of that sort was a seizure within 
the perils which were warranted against. That is in fact a much stronger decision 
than the present. All that it is necessary to say in the present case is that the 
warranty is against a seizure by a power. I do not say at all that Kleinwort v. 
Shepard (1) is not perfectly right. I only say that it goes further than is required 
here, and I also say that when a decision has been come to and acted upon, which 
has stood for thirty years, as to the construction of such words as these, it requires 
some very strong reasoning to justify one in saying that we should now hold that 
where people have used these identical words, knowing the meaning which has been 
previously put upon them by a judicial decision, they do not mean the same thing. 
Consequently, I think that strong reasoning will be required for reversing Kleinwort 
v. Shepard (1). 

But it is enough to say that this was a seizure, being the act of the power which 
made that seizure, and, therefore, that the court below are perfectly right in the 
conclusion at which they have arrived. 


LORD BRAMWELL.—I am of the same opinion. What was in contemplation 
by the parties in this case may be very doubtful; and I should have thought that 
it was very doubtful also what was the meaning of these words originally; but a 
meaning has been put upon them, and, that meaning having been acted upon, I 
think it is desirable that it should be abided by, because undoubtedly people who 
make contracts make them in reference to the well-understood meaning of such 
words, and if that meaning is an inconvenient one they can alter the words. I think 
that the meaning of the words which are here to be construed is now plain. The 
warranty is a warranty ‘‘free from capture and seizure’; it is perfectly general in 
its terms. If the vessel has been captured or seized, and a loss has been thereby 
occasioned, it is within the warranty. 

It is said here that the loss was not from the seizure, but that in truth it was 
from the barratry, and it is ingeniously suggested that the seizure was “fan inter- 
mediate step.’ But it was the ultimate and final step which occasioned the loss, 
and but for the payment of money the ship would have been confiscated, which 
would have been merely a following up of the seizure. One might put this case: 
Supposing the ship had been confiscated and sold, and then the Spanish govern- 
ment, upon some representations made to them, had returned a portion of the 
proceeds, would there not have been a loss by seizure? There would. And is it 
not equally so now? To my mind that point is really not tenable. But then it is 
said that when barratry is the causa remota of the loss it nevert 
relied upon without reference to the causa proxima. 
general rule, except to express a doubt as to whether 
that matter is perfectly correct. I have a misgiving a 
it necessary to determine anything of that sort here. It is possible that in some 
cases where there has been barratry, and a consequent loss within the perils 
insured against, you might call that a loss by barratry. In my opinion you cannot 


do so in this case. Call it an ultimate loss if you like. That ultimate loss was by a 
seizure, and that was warranted against. : 
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This warranty must be taken to apply to some of the risks previously enumerated, 
and to limit the otherwise unlimited liability of the insurers. On looking back to 
the enumeration of the perils which the policy was intended to cover, we find some 


the generality of which may be the Subjects of the limitations expressed in the 
warranty. For example, 


“arrests, restraints, and detainments of all kings, princes, and peoples of what 


nation, condition, or quality soever; barratry of the master and mariners, and 
all other perils, losses, and misfortunes.’ 


The contention of the appellants is that the warranty does not apply where, as in 
the case before us, the seizure has been the immediate consequence of the bar- 
ratrous act of the master, and, on the other hand, the respondent insists on the 
literal construction of the warranty as embracing all cases in which the ship has 
been taken forcible possession of by superior power or authority. If the latter 
construction is to prevail, then the respondent contends that, the seizure having 
been the immediate proximate cause of the loss, he, the insurer, is exempt from 
liability. The question seems a simple one; but, if we depart from the literal 
construction, we may be led into complications and metaphysical refinements from 
which mercantile contracts ought, as far as possible, to be free. If the question 
had come before us unfettered by authority, and if the decision in the court below 
had been in favour of the appellants, I should have been content. But I have an 
invincible objection to uncertainty in the interpretation of mercantile contracts. 
The literal interpretation of the exemption would embrace all cases of capture or 
seizure which would otherwise have been within the perils insured against, and so 
far as the authorities have gone they are in favour of the respondent's contention. 
I allude to Powell v. Hyde (2) and Kleinwort v. Shepard (1), which have been 
already commented upon. In the construction of this warranty it is observable 
that capture and seizure do not mean the same thing. ‘‘Capture’’ would seem 
properly to include every act of seizing or taking by an enemy or belligerent. 
‘‘Seizure’’ seems to be a larger term than ‘‘capture,’’ and goes beyond it, and may 
reasonably be interpreted to embrace every act of taking forcible possession, either 
by a lawful authority, or by overpowering force. 

I am quite satisfied with, and adopt, the interpretation put upon these words 
in the judgments of the courts below, following the views put forward in Powell v. 
Hyde (2) and Kleinwort v. Shepard (1). It was urged upon us that it was unreason- 
able and unjust as applied to the present case. It appears to me, on the contrary, 
that the warranty, as now interpreted, was a reasonable stipulation for the insurers 
to make. I find the following to be-the definition of ‘‘barratry’’ given by WILLEs, 
J., in Lockyer v. Offley (7) (1 Term Rep. at p. 259): 

‘“Barratry is every species of fraud or knavery of the master by which the 

freighters or owners are injured.”’ 


It is obvious with so loose a definition as that, there may be instances of barratry 
which may be either harmless, or effect but a small loss; for instance a deviation, 
or wilful delay. But barratry may also consist in a very small matter, over which 
the owners or freighters have no control, the effects or consequences of which may 
be very serious, and I can well understand the prudence of insurers stipulating. 
‘‘We will not be responsible for seizure caused by some barratrous act of the master 
or crew, rendering not only the ship, but also the cargo, liable to confiscation. 

If such be the interpretation which is to be put upon the contract, I ask the 
question, By what was the loss occasioned? I apprehend that there can be but one 
answer to this question, namely, that the loss arose from the seizure. 1 rere was 
no loss occasioned by the act of barratry. The barratry created a liability to for- 
feiture or confiscation, but might in itself be quite harmless. But the seizure which 
was the effective act toward confiscation, and the direct and immediate cause of the 


was not because the act of the master was an act of barratry, but that it was a 


c . 
8 In the same clause of the warranty the 


violation of the revenue laws of Spain, 
words are 
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i t 
‘warranted free from capture and seizure, and the consequences of any attemp 
thereat.” 


If in place of the Spanish cruiser having seized their vessel she had failed eae 
her but in the attempt had sunk the vessel, I should ae es as same flea ae 
7 yer wou ave been: ~ t 
‘What caused the loss?’’ and the proper ansv er aie 
aro act of the captain, but the sinking of the vessel by the eres as 
On these grounds I agree that the judgment of the court below should be a : 


Appeal dismissed. 


Solicitors: H. C. Coote for H. A. Adamson, North Shields; Waltons, Bubb & 
Walton. 


[Reported by C. EK. Maupen, Esq., Barrister-at-Law. ] 


Re PADSTOW TOTAL LOSS AND COLLISION ASSURANCE 
ASSOCIATION 


(Court oF AppgaL (Sir George Jessel, M.R., Brett and Lindley, L.JJ.), Janu- 
ary 11, 1882] 


[Reported 20 Ch.D. 187; 51 L.J.Ch. 344; 45 L.T. 774; 
30 W.R. 326] 


Company—Registration—Mutual marine insurance association with more than 
twenty members—Indemnification of individual members an object for ‘‘the 
acquisition of gain’’—Need for registration. J 

Company—Winding-up—Unregistered company—Company required to be regis- 
tered under the Companies Act, 1862—Company unlawful—Effect on wind- 
ing-up order—Discharge by way of appeal—Leave to appeal out of time. 

A mutual marine insurance association, formed in 1867, consisting of more 
than twenty members, and not registered, was managed by a committee of 
members, under certain rules and regulations. In 1880 a winding-up order was 
made on the petition of the assignee of a claim of a member whose ship had 
been lost. The petition was served at the abandoned office of the association, 
which had ceased to carry on business. The point of the constitution of the 
association had not been brought to the notice of the judge whose order to 
wind-up was in fact, though not in form, made ex parte, no one appearing to 
oppose it. In 1881 a member of the association, who had only just become 
aware of the presentation of the petition and the making of the winding-up 
order, gave notice of appeal from the order, asking that the time for appealing 
might be extended. 

Held: (i) the object of the association being the indemnification of the indi- 
vidual members in the event of loss was an object for 
within the meaning of the Companies Act, 1862 
to have been registered under the Act; (ii) as 
it was unlawful, and the court had no jurisdict 
(iii) the court making the order was compete 
and in the circumstances the order was not 
and the proper mode of discharging the ord 
the order was made without the question of 
the court and as the appellant was ignorant 
appeal out of time ought to be given. 


“the acquisition of gain’’ 
» 8. 4, and the association ought 
the association was unregistered 
ion to make a winding-up order; 
nt to decide its own jurisdiction 
a nullity but an erroneous order, 
er was by way of appeal; (iv) as 
the constitution being disclosed to 
of the making of the order leave to 
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rn ee cr ym an ae 
mete vine deere arate ; ion ) e 1948 Act corresponds to 

Followed: Jennings v. Hammond (1882), 9 Q.B.D. 225; Shaw v. Benson (1883), 
11 Q.B.D. 563. Considered: Re Bowling and Welby’s Contract, [1895-9] All 
E.R.Rep. 920; Re Ilfracombe Permanent Mutual Benefit Building Society, [1901} 

B 1 Ch. 102. Applied: I.R.Comrs. vy. Cornish Mutual Assurance (1924), 94 Tako: 
237; Re United General Commercial Insurance Corpn., Ltd., [1927] All E.R.Rep. 
380. Referred to: Marrs v. Thompson (1902), 86 L.T. 759; Brighton College v. 
Marriott, [1925] 1 K.B, 312; Cornish Mutual Assurance v. I.R.Comrs., [1926] 
A.C. 281; Greenberg v. Cooperstein, [1926] Ch. 657; Thomas v. Evans, Jones v. 
South-West Lancashire Coal-Owners’ Association (1926), 185 L.T. 673; Armour v. 

C Liverpool Corpn., [1939] 1 All E.R. 363; Vandyk v. Minister of Pensions and 
National Insurance, [1954] 2 All E.R. 723. 

As to registration of companies and meaning of ‘‘carrying on business’’ and 
“‘gain,’’ see 6 Hatspury’s Laws (8rd Edn.) 83, 84; and for cases see 9 Dicrst 
(Repl.) 69, et seq. As to winding-up by the court, see 6 Hatspury’s Laws (3rd 
Edn.) 528 et seq.; and for appeals, see ibid., 712 et seq.; and for cases see 

D 10 Dicesr (Repl.) 848 et seq., 1034 et seq. As to illegal companies, see 6 Hats- 
puryY’s Laws (83rd Edn.) 793 et seq.; and for cases see 10 Diaesr (Repl.) 1174 et 
seq. For the Companies Act, 1948, ss. 199, 429, 434, see 3 Hatsnury’s Statutes 
(2nd Edn.) 754, 775, 778. 


Cases referred to: 

E (1) Re Arthur Average Association for British, Foreign and Colonial Ships, Ex 
parte Hargrove & Co. (1875), 10 Ch. App. 542; sub nom. Re Arthur Average 
Association, Ex parte Cory and Hawksley, 44 L.J.Ch. 569; 32 L.T. 718; 
23 W.R. 939; 2 Asp.M.L.C. 570, L.JJ.; 10 Digest (Repl.) 1160, 8074. 

(2) Re South Wales Atlantic Steamship Co. (1876), 2 Ch.D. 763; 46 TyocGh ad (7 = 
85 L.T. 294, C.A.; 10 Digest (Repl.) 1178, 8210. 
F (3) Smith v. Anderson (1880), 15 Ch.D. 247; 50 L.J.Ch. 89; 48 L.T. 829; 29 
W.R. 21, C.A.; 9 Digest (Repl.) 70, 270. 
Also referred to in argument : 
Re Plumstead Waterworks Co., Ltd., Ex parte Hardinge (1860), 2 De G.F. & J. 
20; 29 L.J.Ch. 741; 2 L.T. 8; affirmed (1862), 1 New Rep. 40; 82 L.J.Ch. 
145; 7 L.T. 550; 8 Jur.N.S. 1140; 11 W.R. 99, L.JJ.; 10 Digest (Repl.) 927, 

G 6336. 

Re Tucker, Ex parte Tucker (1879), 12 Ch.D. 308; 48 L.J.Bey. 118; 28 W.R. 
219, C.A.; 4 Digest (Repl.) 575, 5115. 

Re National Permanent Benefit Building Society, Ex parte Williamson (1869), 
5 Ch. App. 309; 22 L.T. 284; 34 J.P. 341; 18 W.R. 388, L.J.; 10 Digest 
(Repl.) 758, 4928. 

H R. v. Whitmarsh (1850), 15 Q.B. 600; 16 L.T.O.S. 108; 117 E.R. 586; sub nom. 
R. v. Whitmarsh, Re National Land Co., 19 L.J.Q.B. 469; sub nom. R. v. 
Joint Stock Companies Registrar, Re National Land Co., 15 Jur. 7; 


9 Digest (Repl.) 71, 277. . 
Bear v. Bromley (1852), 18 Q.B. 271; 7 Ry. & Can. Cas. 507; 21 L.J.Q.B. 354; 
19 L.T.O.S. 60; 16 J.P. 710; 16 Jur. 450; 118 E.R. 101; 9 Digest (Repl.) 


Theiel’- 
I 11, 2 ens | ne 
{gsociation, Andrews’ and Alexander's Case, 
Re London Marine Insurance ¢ ee? 


Chatt’s Case, Cook’s Case, Crew's Case (1869), L.R. 8 Eq. 176; 
17 W.R. 784; 10 Digest (Repl.) 1162, 8092. 

inding-up order made by Matays, V.-C. vi 
-up order was a mutual marine assurance association 
d which carried on business at Padstow in Cornwall. 
members and was not registered 


Appeal to discharge a w 
The subject of the winding 
which was formed in 1867 an 
The association consisted of more than twenty 


under the Companies Act, 1862. 
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The society was managed by a committee of the members, under aig ii 
and regulations. The rules, which were endorsed on the policies issued by 
association, and made part of them, provided that it should consist of owners an 
part owners of vessels. Rules 3, 5 and 8 provided as follows : 


“3. That on any vessel, or part thereof, being entered in this association, the 
owner, or owners, shall immediately pay the sum of £1 per cent. on the 
amount insured, as a deposit towards paying any loss that may happen, and ds. 
per cent. towards a fund for incidental expenses; and that the said owner or 
owners, on subscribing his or their names to the legal documents of the 
association, shall become a member thereof, and be subject to its rules. The 
money deposited shall be. placed at the disposal of the committee for the time 
being. 

5. No vessel shall be insured in this association in any greater sum than 
£1,000, and which amount shall not in any case, exceed three-quarters of the 
value of such vessel. ; 

8. The perils insured against are as follows: In case any vessel belonging 
to this association shall be taken, lost, wrecked, destroyed by fire, or stranded, 
and thereby receive so much damage as shall induce the owner or owners to * 
abandon her to this association, and which abandonment such owner or owners 
may make when the actual damage done to the vessel stranded shall be satis- 
factorily shown to the committee to exceed 75 per cent. of her entered value, 
subject to the proviso hereinafter contained, then the members, their heirs, 
executors, or administrators, severally, and not jointly, each one for himself, 
and not for each other, shall, as often as the case shall happen, and after satis- 
factory proof be given, pay the loser or losers of such vessel the amount insured 
in this association, rateably and proportionately by each member according to 
his amount assured. ...In case any vessel insured in this association should 
run down any other vessel, and the owners be called on to make good the 
value of the vessel so run down, this association shall either defend any action 
that may be brought against the owners of the vessel which may have run down 
such other vessel, and pay its proportion of costs and damages in such cases 
(such damages and costs not to exceed the amount the said vessel is insured 
in this club), or pay to such owner two-thirds of the sum in which the vessel 


may be insured in this association, in either case subject to the usage at 
Lloyd’s.”’ 


Rule 9 provided that if the contribution of a member should not be recovered 
through his insolvency, the loss should be borne by the members generally. The 
policies issued by the association were signed by the manager per procuration of 
the several members. 

On Sept. 21, 1875, Richard Redway, one of the members, effected a policy of 
insurance for £400 for a year on a ship called the Memento, of which he was the 
owner. The ship was lost in February, 1876. Disputes arose between him and 
the committee as to his right to recover the amount of the insurance, and the 
question was in August, 1877, referred to arbitration. In January, 1878, Redway 
assigned for value the policy, and all moneys payable to him under it to the Devon 
and Cornwall Banking Co. In February, 1878, the arbitrators made an award that 
£253 was due to Redway on the policy. The agreement to refer to arbitration was 
in April, 1878, made an order of the Queen’s Bench Division; and in March, 1879 
the banking company brought an action in the name of Redway in the Gacens 
Bench Division against the association for payment of the sum found due by the 
arbitrators, and in April, 1879, they obtained judgment by default for £253, with 
costs. In November, 1879, the banking company issued execution on the jud ens 
but failed to obtain any payment thereby. : 

In 1880 the banking company presented a petition for the winding-up of the 
association, which had then ceased to carry on business, and had closed its office 
The petition was served at the abandoned office of the association, and oe 
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advertised in the ‘‘London Gazette" and in two local papers. The association did 
not appear on the hearing of the petition, and on May 28, 1880, Mauins, V.-C., made 
@ winding-up order. The petition stated that the association consisted of more 
than seven members, but did not state that it consisted of more than twenty 
members, and so far as appeared the petitioners did not know this. On Nov. 18, 
1881, Mr. Charles Bryant, the appellant, who had been a member of the association, 
and who had only just become aware of the winding-up order, gave notice of 
appeal from the order and of an application for the extension of the time for appeal- 
ing. The application for the extension of time for appealing was ordered to stand 
over to the hearing of the appeal. 
By the Companies Act, 1862, s. 4: 


“No company, association, or partnership, consisting of more than ten per- 
sons, shall be formed, after the commencement of this Act, for the purpose of 
carrying on the business of banking, unless it is registered as a company under 
this Act, or so formed in pursuance of some other Act of Parliament, or Letters 
Patent; and no company, association, or partnership, consisting of more than 
twenty persons, shall be formed after the commencement of this Act, for the 
purpose of carrying on any other business that has for its object the acquisition 
of gain by the company, association, or partnership, or by the individual mem- 
bers thereof, unless it is registered as a company under this Act, or is framed 
in pursuance of some other Act of Parliament, or of letters patent, or is a 
company engaged in working mines within and subject to the jurisdiction of the 
Stannaries.”’ 


By s. 199: 


‘Subject as hereinafter mentioned, any partnership, association, or company, 
except railway companies, incorporated by Act of Parliament, consisting of more 
than seven members, and not registered under this Act, and hereinafter included 
under the term ‘‘unregistered company,’’ may be wound up under this Act; 
and all the provisions of this Act with respect to winding-up shall apply to 
such company...”’ 


Glasse, Q.C., and Methold for the appellant. 
Cookson, Q.C., and Hornell for the liquidator. 


SIR GEORGE JESSEL, M.R.—This appeal is on a point which was not brought 
to the notice of Martins, V.-C., whose order was in fact, though not in form, made 
ex parte. The petition was served correctly according to law, but in fact the 
appellant had no notice of it. There was nothing in the petition to call the 
attention of the learned judge to the question of the lawfulness of the association, 

The first point to consider is whether, assuming that the association Was an 
unlawful one, and that the court had no jurisdiction to make an order to wind it 
up, the proper mode of getting rid of that order was to appeal from it. I think 
it was. The order was made by a court which was competent to decide whether 
it had jurisdiction, and must be treated as a decision that it had jurisdiction. There 
was, therefore, an error in the order, and an appeal from it would lie. The ae 
question is whether leave to appeal ought to be given. I think Ht eh ae : 
standing the expiration of the twenty-one days limited by Ord. a for 80 rr 
It is plain that the order was made without the difficulty in the constitution fe) : 6 
association being disclosed to the court. I do not say that was vc es Fes yy 
for probably the counsel who obtained the order did not know se a marge 
Under these circumstances, and considering that the appellant wae eel . 
the making of the order, leave to appeal ought to be given. eee hae ion 7 
whether the association was clearly an unlawful one, and whet er, i £0, a 

lading, der could be made. If the association was one which was unlawful 
PRs se ot the Act, I think that both by the authority of the decided cases 
on “pet erie Acerage Aasociation (1), and Re South Wales and Atlantic 
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Steamship Co. (2), and on principle no winding-up order could be made. Sec- 
tion 199 must apply to some partnership, association, or company which could be 
lawfully formed. If the formation of the association was prohibited by s. 4 it was 
impossible that the legislature should say that that which could not be formed under 
=<. 4 should be wound-up under s. 199 with all the consequences which would follow 
from a winding-up order. 

The last and most difficult question 1s, whether this association was one the 
formation of which was prohibited by s. 4. Was it an association formed for the 
purpose of carrying on business? On this point I think there can be no doubt. 
The policy is in the form of an ordinary policy of marine assurance. It copies 
Lloyd's policy almost verbatim. It is signed for the several members by procura- 
tion. In form it is a policy of marine insurance by several insurers who are the 
members of the association. There is every feature of a marine insurance company. 

Was, then, the association one whose business had for its object ‘‘the acquisition 
of gain by the association or by the individual members thereof?’’ It is plain, 
though the object was not the acquisition of gain for the association as a whole, the 
object was the acquisition of gain by the individual members. [Each member paid 
a small sum with the view of obtaining a larger sum on the happening of an un- 
certain event. Was the obtaining of the large sum a loss or a gain because there 
happened to be a loss? It appears to me that there could not be any such limita- 
tion of the meaning of the word ‘‘gain.”’ I do not think that, because the loss of 
a vessel was the occasion of a claim, the payment of the claim was the less a 
gain to the person who received it. And, looking at the general scope of the Act, 
I think the object of the provision is that commercial associations shall be registered, 
and that this association comes within the purview of the section, and it ought to 
be construed so as to carry out its object without too minute a criticism of the 
particular words. Consequently the winding-up order ought not to have been 
made, and it must be set aside. But, as there has been a general miscarriage, no 
costs will be given. 


BRETT, L.J.—I am of the same opinion. The order appealed from being one 
of a superior court, which has jurisdiction in certain cases to make a winding-up 
order, if there is any error in it, it is an error in the particular case, and not an 
assumption of an unwarranted jurisdiction. The order cannot, therefore, be treated 
as a nullity, but is the proper subject of an appeal. The ordinary rule, therefore 
which governs the time within which an appeal must be brought, applies, but it is 
a case in which the court ought to exercise its power to enlarge the time. Ifs 4 
applied to this association the law could take no cognisance of it at all, and the 
absence of notice to the petition could make no difference. It may not ie neces- 
sary to decide the latter point, because the petitioner, who claims through a member 
who clearly had notice of the constitution of the association, cannot stand in a 
better position than he did. If the association is one prohibited by s. 4, I would 
not call it illegal, but its existence could not be recognised in any a b th 
law; it cannot be said to have ever existed. It is not an association AES to 
carry on a business, the object of which is the acquisition of gain by the associati : 
itself. But the object is that, in consideration of the members insurin ther 
members’ ships, their own ships should be insured in case of loss. The 7 ~ ot 
each individual member is that he shall be indemnified in case a the | : Me hi 
ship. Is that object the acquisition of gain? He lost his ship, and ne an 
surance money from his brother associates. From the loss of the shi x % hat 
which was a gain to himself, and this, in my opinion, fulfilled the hs i ge aa 
ir a No preter s therefore, of which the law could take entail na 

xisted, and no winding-up order could be made. I may add that i | 
Anderson (3) I expressed an inclination ini y “ae aren 
argument, I feel that that opinion cannot Fe aa ee ree? See nea 


LINDLEY, L.J.—I also concur. Th ion i 
uY, LJ. ; @ question is wheth i i 
from the individual members was a gain to them within chaindiagn aie 
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I wigs the words are wide enough, and are intended to be wide enough to include 

— acase. Then what is the consequence of the association not being registered? 

: e bate ae athe are imperative, and they mean that such an agsociation 
unregistered, is illegal in this sense, that the law cannot recognise its ex} 

except in a criminal court. gee atin 
Solicitors : Clarkson, Greenwell ¢ Wyles; G. E. Philbrick. 


[Reported by BE. 8. Rocur, Esq., Barrister-at-Law. | 





TILLETT AND ANOTHER v. NIXON AND ANOTHER 


[Cuancery Division (Pearson, J.), December 7, 1883] 


[Reported 25 Ch.D. 238; 53 L.J.Ch. 199; 49 L.T. 598; 
32 W.R. 226] 


Mortgage—Receiver—A ppointment—A ppointment by court—Legal mortgage— 

Power of mortgagee himself to appoint receiver. 

The court held to be authorised, under the Supreme Court of Judicature 
Act, 1873, s. 25 (8), to appoint a receiver on the application of a legal mortgagee, 
notwithstanding that he may appoint a receiver himself without coming to the 
court. When an action for foreclosure is pending, and the parties are at arm’s 
length, it is much more desirable that the receiver should be appointed by the 
court. 

Notes. The Conveyancing Act, 1881, s. 19 (1) (iii) and s. 24 (1) (2) were replaced 
by the Law of Property Act, 1925, s. 101 (1) (iii), (5), and s. 109 (1), (2). The 
Supreme Court of Judicature Act, 1878, s. 25 (8), was replaced by the Supreme 
Court of Judicature Act, 1925, s. 48. 

Considered: Anchor Trust Co. v. Bell, [1926] Ch. 805; Refuge Assurance Co. v. 
Pearlberg, [1938] 8 All E.R. 281. 

As to the appointment of a receiver by the court, see 27 Hatssury’s Laws (8rd 
Edn.) 366-369; and for cases see 35 Dicest (Repl.) 588 et seq. For the Law of 
Property Act, 1925, ss. 101, 109, see 20 Hanssury’s Starures (2nd Edn.) 655, 673; 
and for the Supreme Court of Judicature Act, 1925, s. 45, see 18 Haussury’s 
Sratutes (2nd Edn.) 482, 

Cases referred to in argument: 
Pease v. Fletcher (1875), 1 Ch.D. 278; 45 L.J.Ch. 265; 38 L.T. 644; 24 W.R. 
158; 1 Char. Pr, Cas. 35; 35 Digest (Repl.) 589, 2615. 
Truman & Co. v. Redgrave (1881), 18 Ch.D. 547; 50 L.J.Ch. 830; 45 L.T. 605; 
30 W.R. 421; 85 Digest (Repl.) 601, 2741. 

Cole v. Crust, [1883] W.N. 141. 

Application by the plaintiffs for the appointment of a receiver of the rents and 
profits of certain freehold hereditaments comprised in a mortgage dated Oct. 21, 
1882, and made between the defendant Augustus Nixon of the one part, and the 
plaintiffs, J. Tillett and C. E. Groves, of the other part, to secure £1,185 and 
interest. The security was a first mortgage, under which the plaintiffs obtained 
the legal estate. There. was a subsequent mortgage by the defendant Nixon to one 
J. Gargery. The action was for an account and foreclosure in default of payment, 
and the second mortgagee was made a defendant. 

The interest on the plaintiffs’ mortgage was in arrear, but the defendant con- 


of a receiver because of pending negotiations for the pay- 


sted th ointment : 
tested the app unticipated he should obtain 


ment off of the mortgage by means of money which he ¢ 
at a lower rate of interest. 
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The provisions of the Conveyancing Act, 1881, which were referred to as apply- A 
ing to mortgages executed after Dec. 31, 1881, are the following : 


“Section 19 (1). A mortgagee, where the mortgage is made by deed, shall by 
virtue of this Act have the following powers, to the like extent as if they had 
been in terms conferred by the mortgage deed, but not further (namely): - 

(iii). A power, when the mortgage money has become due, to appoint a 
receiver of the income of the mortgaged property, or of any part thereof. B 

Section 24 (1). A mortgagee entitled to appoint a receiver under the power 
in that behalf conferred by this Act shall not appoint a receiver until he has 
become entitled to exercise the power of sale conferred by this Act, but may 
then, by writing under his hand, appoint such person as he thinks fit to be 
receiver. 

(2). The receiver shall be deemed to be the agent of the mortgagor; and the C 
mortgagor shall be solely responsible for the receiver's acts and defaults, unless 
the mortgage deed otherwise provides.”’ 


By the Supreme Court of Judicature Act, 1873, s. 25 (8): 


‘CA mandamus or an injunction may be granted or a receiver appointed by an _ 
interlocutory order of the court in all cases in which it shall appear to the . J) 
court to be just or convenient that such order should be made; and any 
such order may be made either unconditionally or upon such terms as the court 

shall think just; and if an injunction is asked, either before, or at, or after the 
hearing of any cause or matter, to prevent any threatened or apprehended 
waste or trespass, such injunction may be granted, if the court shall think fit, 
whether the person against whom such injunction is sought is or is not in pos- 
session under any claim of title or otherwise, or (if out of possession) does or F 
does not claim a right to do the act sought to be restrained under any colour 

of title; and whether the estates claimed by both or by either of the parties 

are legal or equitable.’ 


Thurstan Holland for the plaintiffs. 
St. John Clerke for the mortgagor. : Fr 
Dobbs for the second mortgagee. 


PEARSON, J.—I have always thought it a very hard case, that a legal mortgagee 
had no right to come to the court and ask for a receiver of the mortgaged property. 
I think, however, under the Supreme Court of Judicature Act, 1873, the court is 
now authorised to appoint one where it could not previously have done so; and thuse 
who framed s. 25 (8) of that Act seem to have been of the same opinion as I have G 
expressed as to the hardship of the case. I have no doubt the mortgagee might 
appoint a receiver under the Conveyancing Act, 1881, without coming to the court 
but when an action for foreclosure is pending, and the parties are at arm’s length, 
it is much more desirable that the receiver should be appointed by the bot 
If the mortgagee wishes to have the appointment of a receiver effected in Shatihers 
the mortgagor cannot object, and cannot refuse to accede to the request. In thi H 
case at is einer ae to the name of the person proposed, and I ieee’. 
appoint him to be receiver. Any i ae * 
Cue Re agra tone question as to the costs of the application can 


Solicitors: Dain; Snow; S. BE. Lambert. 
[Reported by J. F. Waaaert, Esa., Barrister-at-Law.] i 
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CASTRO v. REGINAM 


[House or Lorps (Lord Selborne, L.C., Lord Blackburn and Lord Watson) 
March 10, 11, 1881] | 


B [Reported 6 App. Cas. 229: 50 L.J.Q.B. 497; 44 L.T. 350; 
45 J.P. 452; 29 W.R. 669; 14 Cox, C.C. 546] 


Criminal Law—Sentence—Statutory maximum sentence for one offence—Convic- 
tion of two separate offences—Offences committed with common purpose— 
Power to pronounce maximum sentence for each of the two offences—Perjury. 
The appellant was charged with perjury on an indictment which contained 

C two counts, the first alleging perjury committed on the trial of an action of 
ejectment in 1871, the second alleging perjury committed in some proceedings 
in Chancery in 1868. The assignments of perjury in the two counts were, 
therefore, not identical, but the object of the proceedings in 1868 and in 1871 
was the same, namely, to establish the appellant’s right to certain landed 
estates. The jury returned a verdict of guilty on both counts of the indictment, 

D and the appellant was sentenced to seven years penal servitude upon each 
count, the second term to commence upon the expiration of the first term. 
The charges had been brought under the Perjury Act, 1728, s. 2, which pro- 
vided: “it shall... be lawful for the .. . judge before whom any person shall 
be convicted of... perjury ...to order such person to be sent to some house 
of correction ...for a term not exceeding seven years. ..”’ 

E Held: (i) although the two offences were committed with a common purpose 
they were separate offences, and, therefore, the convictions of the appellant 
were valid; (ii) the sentences also were valid although their aggregate exceeded 
the maximum sentence which the court would have had power to pass for 
either offence alone. 


F Notes. Considered: R. v. Southern (1929), 142 L.T. 883. Referred to: R. v. 
Thompson, [1914] 2 K.B. 99; R. v. Greenberg, [1943] 1 All E.R. 504; R. v. Sims, 
[1946] i All E.R. 697; R. v. Morris, [1950] 2 All E.R. 965. 
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G 548 et seq.; 15 Dicesr (Repl.) 818 et seq. For the Perjury Act, 1911, see 5 

Hausgvury’s Statutes (2nd Edn.) 963. 
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Appeal from a decision of the Court of Appeal (James, BraMWweELL and Brervt, 
L.JJ.), reported 5 Q.B.D. 490, on a writ of error from a decision of the Court of 
Queen's Bench on an indictment for perjury, reported L.R. 9 Q.B. 350, when the 
plaintiff in error was sentenced to two consecutive terms of seven years’ penal 
servitude each. 

The indictment contained two counts. The first count charged that the plaintiff 
in error had committed perjury by falsely swearing that he was Roger Tichborne 
in an action of ejectment (Tichborne v. Lushington) tried by Boviiu, C.J., and a 
special jury in the Court of Common Pleas at Westminster. The second count 
charged that the plaintiff in error had committed perjury, also by swearing that 
he was Roger Tichborne, in an affidavit sworn before a commissioner appointed 
to administer oaths in Chancery in the City of London. The plaintiff in error 
was tried at Bar in the Court of Queen’s Bench before Cocxsurn, C.J., and 
Mettor and Lusu, JJ., and a special jury. On Feb. 28, 1874, the jury found him 
guilty on both counts, whereupon sentence was passed by Meutor, J., as follows: 


“The sentence of the court is that for the perjury alleged in the first count of 
this indictment, upon which you have been convicted, you be kept in penal 
servitude for seven years; and that for the perjury alleged in the second count, 
of which you have also been convicted, you be kept in penal servitude for the 
further term of seven years, to commence immediately upon the expiration of 


the term of penal servitude assigned to you in respect of your conviction upon 
the first count of the indictment.”’ 


Judgment was entered on the record in the following terms: 


“The jurors, on their oaths, say that the said Castro, &c., is guilty of the 
premises above charged in and by both the said counts. Whereupon all and 
singular the premises being seen and understood by the court, it is considered, ’ 
adjudged, and ordered that he, the said Castro, alias Orton, &c., for the offence 


charged in and by the first count of the indictment be kept in penal servitude 


for the term of seven years now next ensuing; and that for and in respect of 


the offence charged in and by the second count of the indictment he be kept 
in penal servitude for the further term of seven years, to commence immediately 
upon the expiration of the said term of penal servitude for his offence in the 
first count charged; and he is now committed into the custody of the keeper of 


the gaol of Newgate, to be by him kept in safe custody in execution of this 
judgment."’ 
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A The following grounds of error were assigned : (i) that the alleged perjuries con- 
stituted one offence only; (ii) That the second count did not disclose a separate 
perjury from that disclosed in the first count; (iii) That the offence in general 
being the same could not be treated as several offences in the same indictment; 
(iv) That without statutory provision several distinct offences could not be charged 
in the same indictment; (v) That two distinct and several indictable offences could 

B not be tried collectively; (vi) That without statutory provision there could not be 
two judgments on one indictment; (vii) That on one indictment the maximum 
penalty assigned by statute could not be cumulatively exceeded; (viii) That on 
one indictment without statutory provision a sentence of penal servitude or 
imprisonment could not be made to begin and to run from a future day; (ix) That 
penal servitude as a punishment for perjury was additional only. 

C Bys. 2 of the Perjury Act, 1728: 


“The more effectually to deter persons from committing wilful and corrupt 
perjury or subornation of perjury, besides the punishment already to be 
inflicted by law for so great crimes, it shall and may be lawful for the court or 
judge before whom any person shall be convicted of wilful and corrupt perjury 
D = subornation of perjury, according to the laws now in being, to order such 
person to be sent to some house of correction within the same county for a time 
not exceeding seven years, there to be kept to hard labour during all the said 
time, or otherwise to be transported to some of His Majesty’s plantations 
beyond the seas, for a term not exceeding seven years, as the court shall think 
most proper, and thereupon judgment shall be given that the person convicted 
E shall be committed or transported accordingly, over and besides such punish- 
ment.as shall be adjudged to be inflicted on such person, agreeable to the laws 
now in being.”’ 
Benjamin, Q.C., Atherley Jones, Hedderwick, and Russell Spratt for the 
appellant. 
The Attorney-General (Sir Henry James, Q.C.), the Solicitor-General (Sir Farrer 
F Herschell, Q.C.), Poland and A. L. Smith, for the respondent, were not called on 
to address the House. 


LORD SELBORNE, L.C.—Notwithstanding that the case has been argued 
at the Bar of the House with so much zeal in support of the appeal, I believe 
your Lordships are agreed that it is unnecessary to call upon the learned counsel 

G for the Crown to answer the objections which have been raised to the judgment 
pronounced by the Court of Queen’s Bench. No fewer than six objections have 
been taken to that judgment, and I will deal with them shortly, reserving to the 
last that which alone appeared to me to be seriously relied upon by the leading 
counsel for the appellant. 

The first objection to the judgment was that there was no finding of guilty upon 

H each count, but that there was a general finding of guilty upon the charges which 
were contained in both counts. This objection was founded upon the language of 


the verdict, which was as follows: 


‘‘And now at this day—that is to say, on the said Saturday, the 28th day of 
February, in the year of our Lord 1874, the jurors aforesaid so empanelled 
I and sworn as aforesaid, to try the issues so joined as aforesaid, upon oe irl 
say that the said Thomas Castro, otherwise called Arthur Orton, ot \erwise 
called Sir Roger Charles Doughty Tichborne, Bart., is guilty of the premises on 
him above charged in and by both counts of the indictment aforesaid above 
specified in the manner and form as aforesaid as by the indictment aforesaid 





is above supposed against him.”’ 


I need not say more with regard to this objection than that it appears to be 
founded upon a perverse and an unreasonable construction of the language of the 


verdict, which clearly refers to each count. 
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s Lorpsuire dealt with two points raised respectively under s. 24 of the 
Reeth 5 alee Act, 1851 [repealed by Indictments Act, 1915] and the Perjury 
Act, 1728 [repealed by Perjury Act, 1911], which do not now call for report. - 

The next objection is that, the perjury in question having been committed in 
one and the same proceeding, it could not be made the subject of two separate 
punishments. No authority, however, was cited to show that perjury committed 
in the Court of Chancery in 1868 and perjury committed before the Chief Justice 
of the Common Pleas in 1871 must be regarded as constituting one and the same 
offence, even although they had one common object—that of substantiating a claim 
to certain estates. I should have been of opinion that the offences were separate, 
even although the assignments of perjury in each count had been precisely the 
same, but in point of fact there are some which are different. There were two 
distinet offences committed at two distinct times in two distinct suits, and it is 
clear that the appellant was indictable in respect of each of them. 

It has further been very zealously argued at your Lordships’ Bar that, however 
many counts there might be, only one judgment could be properly passed upon 
one indictment for misdemeanour. No authority whatever has been cited in 
support of that contention, but O’Connell v. R. (1), which has been so often referred 
to for other purposes, is a full authority against it. I do not think it necessary to 
refer to any other authority than to read two or three passages which are to be 
found in the opinions delivered in that case. In the first place Parke, B., says 
this (11 Cl. & Fin. at pp. 295, 296) : 


“If this point were to be considered independently of the understood rule upon 
this subject, and supposing that no such rule existed, I should say that where 
an indictment contains several counts, each ought to be brought to its proper 
legal termination by a proper judgment. The practice has grown up, and much 
increased in modern times, of introducing many counts into one indictment; 
and though we know practically that these are most frequently descriptions 
only in different words of the same offence, they are allowable only on the 
presumption that they are different offences, and every count so imports on 
the face of the record, as Butter, J., states in R. v. Young (2), though TAUNTON, 
J., intimated a different opinion, I think without sufficient ground, in R. v. 
Powell (3). The question then being how these counts are to be dealt with on 
the face of the record, I should have said, a priori, that it was the duty of the 
court acting between the Crown and the accused, and the right of the accused to 
have the charge of each offence, for as such I must treat it, properly and finally 
disposed of on the record, so that the accused as well as the Crown might know 
for what offence the punishment was inflicted, and for what not,...”’ 


I will now refer to what was said in this House by two noble and learned Lords 
who took part in the judgment which the House pronounced, namely, Lorp Den- 


MAN, C.J., and Lorp Camppet, afterwards Lord Chief Justice. Lorp DENMAN 
said (11 Cl. & Fin. at p. 877): 


‘So with regard to several counts in criminal cases, the objection may be 
entirely avoided by the court passing a separate judgment upon each count, 
and saying, ‘We adjudge that upon this count on which the prisoner is found 
guilty he ought to suffer so much; that on the second count he ought, on being 


found guilty, to receive such a punishment. Whether the count turns out to 
be good or not we shall now pronounce no opinion.’ ”’ 


Lorp Camppet adds (ibid. at p. 415) : 


“Tt is an utter mistake to suppose that there is only one corpus delicti which 
is made the subject of several counts in one indictment. Even with respect 
to felony, the law supposes a separate offence to be charged in each count; 
and in misdemeanours there are not unfrequently in t . 


| he different count 
entirely different offences, of different sorts, committed at : 


different times.’’ 
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I may add that the judgment in that case was that, if there were not a separate 
judgment on each count, then, if there were one count bad at law, the judgment, 
being incapable of being referred to the good counts, must be regarded as distri- 
buted among them all, and the whole proceeding would fail. I must say that I 
heard this point argued by the junior counsel for the appellant with some surprise, 
because I understood that it had been given up by his learned leader. 

This brings me to the remaining objection, and the only one of substance—if 
such it could be called—in the case, which is, that a separate and cumulative 
sentence of seven years’ penal servitude was imposed upon the appellant in respect 
of each count of the indictment, whereas by s. 2 of the Perjury Act, 1728 [repealed 
by Perjury Act, 1911] and the Acts of Parliament amending the same the maximum 
term of penal servitude that could be inflicted in respect of the offence charged in 
} the indictment was seven years only, and no greater penalty could be imposed for 
any offence or offences charged in one and the same indictment greater than the 
maximum penalty imposed by the law for such offence or offences. If it were 
not possible consistently with the law to inflict cumulative punishments, one to 
take effect after the expiration of the other, this argument might have had some 
weight. It has, however, been settled in this House as long ago as 1769, in R. v. 
Wilkes (4), that the proper course when more than one sentence had to be pro- 
nounced was that the second term of punishment should commence at the 
expiration of the first. 

To the reasons given for that by Witmor, C.J., and apparently adopted by this 
House, I will shortly refer. I will first, however, state the question which was 
raised and put to the judges, which was this: 

‘“Whether a judgment of imprisonment against a defendant to commence from 

and after the determination of an imprisonment to which he was before sen- 

tenced for another offence is good in law?”’ 
to which the learned judges returned an affirmative answer in the terms of the 
question; and thereupon this House affirmed the judgment which had been in fact 
so pronounced. That was a case of misdemeanours, and the material passages 
which I think it worth while to refer to in the opinion delivered by Wiumor, C.J., 
and reported in 19 State Tr. at p. 1133, are these: 

‘In treasons and felonies a certain known judgment which cannot be departed 
from, viz., in the present tense of the subjunctive passive; but in misde- 
meanours, where punishment is discretionary, the limitation as to time seems 
only to be that the punishment shall take place before a total dismission of 
the party; a punishment shall not hang over a man’s head when he has been 
once discharged; that is properly a punishment in futuro. But while he 
remains under a state of punishment, while he is suffering one part of his 
punishment, he is very properly the object of a different kind of punishment 
to take place during the continuance of the former, or immediately after the 
end of it.’’ 

A little further on he says that if the punishment had been inflicted by imprison- 
ment for twelve months, then, as he was already sentenced to ten months, it 
would have been only an imprisonment for two; in other words, that the power 
which the court thought fit, having discretion, to exercise, of awarding a period of 
twelve months’ imprisonment for the second offence, could not have been exercised 
unless it were by placing it after the expiration of the first. 

I will observe that in a case like the present, where the statutory power 18 to 
imprison for a term not exceeding seven years, if you were to pass two aah: 
sentences commencing at the same time, it would be manifest that for the secon 
offence there would be no punishment at all suffered, even though it were given 
for the maximum period. Later WiLmor, C.J., says this: 

“We cannot explore any mode of sentencing a man to imprisonment who is 

‘ ; king one imprisonment to the other, as is done 

imprisoned already but by tacking Pp 
in the present case.” 
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So far, therefore, as relates to misdemeanours, and subject, pprero sete re 
question whether this authority would apply when the em ch ae 
punishments exceeds in point of time the sentence which there woul ; oA 
power to award for either offence alone, R. v. Wilkes (4) in this House is ae rt ; 
distinct authority in favour of the proposition that when a man is found guilty o 
two distinct misdemeanours, being distinct and separate offences, and not the same 
(I apprehend that it makes no kind of difference whether it be by two ae ae 
simultaneously tried and found against him, or upon two counts in one, and the 
same indictment), there, not only a competent, but the proper course independent 
of any statutory legislation, was and is to pronounce the second sentence of 
imprisonment, within the power of the court as to duration, to begin after the 
expiration of the first. 

If that be so, I ask what difference can it make that a statute has said that for a 
single offence, instead of having a discretionary power to imprison for any term 
that may be thought fit, the court shall have power to imprison for a term not 
exceeding seven years? The only difference it makes is that for each offence the 
court can go as far as seven years, and cannot go further; but the moment that it 
is ascertained that it is proper for the court to make a second sentence for a distinct 
offence commence after the expiration of the imprisonment to be suffered for the 
first, then the sentence so commencing, being for seven years only, is not within 
the sense of the statutory limit, and it is a mere fallacy, the moment that you 
understand the point of R. v. Wilkes (4), to mix up the two together as if they 
were one offence, and to say that because only one seven years can be inflicted 
for a single offence, therefore only seven years in the aggregate can be inflicted 
for two offences. The statute has not said so, and having regard to what the 
House decided in R. v. Wilkes (4), it would be perfectly nugatory, and would be 
absolutely depriving the court of the power of postponing the commencement of 
the sentence, to say that it ought to be so. Because, if the argument were good 
for anything, it would be good not only to cut off the seven years, but to cut off 
any part of the seven years. If the first sentence was for the full period of seven 
years, the result would be that it would be impossible, according to that argument, 
to sentence a man for a second offence for a period to commence after the end of 
the first. 

It does not stop there, because since 1769 the legislature has thought fit to 
extend this principle even to cases of felony. By the Criminal Law Act, 1827 


[repealed by Criminal Justice Act, 1948], it was provided by s. 10 of the Act that 
when a person was 


‘already imprisoned under sentence for another crime, it shall be lawful for the 
court to award imprisonment for the subsequent offence, to commence at the 


expiration of the imprisonment to which such person shall have been previously 
sentenced.’ 


The section went on to provide, ex cautela, as I conceive, that the court might 
award a sentence for a subsequent offence 


“although the aggregate term of imprisonment. . - May exceed the term for 
which either of those punishments could be otherwise awarded.”’ 


These words I apprehend that if those last words had not been there the effect 
would have been practically the same; but those words at all events show that as 
far as those cases are concerned the intention of the legislature when expressly 
dealing with them was the same as I conceive would have resulted in law from 


the rule which was settled in this House in R. v. Wilkes (4) as to cases of mis- 
demeanour. 


That was followed by R. v. Robinson (5), 


of opinion that, there being two distinct 
indictment in different counts, 


in which thirteen learned judges were 
misdemeanours charged in the same 
and one sentence for two years’ imprisonment 
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passed, that was bad, because by statute one year was the maximum term which 
the court had the power to inflict for the offence. All the thirteen judges are 
stated to have been unanimously of opinion that the sentence was incorrect, and 
that there should have been consecutive judgments of one year’s imprisonment for 
each offence. The conviction was, therefore, held to be bad. That was a case of 
misdemeanour ; it was not a case of felony; it is, therefore, as far as the opinion 
of the thirteen judges goes, expressly in point on the present occasion. 

After that another Act of Parliament was passed, giving justices, in the exercise 
of summary jurisdiction in criminal cases, a similar power to that which had been 
given to the court by the Act of 1827. That Act was the Summary Jurisdiction 
Act, 1848. It said that where justices upon information should adjudge a defen- 
dant to be imprisoned, and the defendant should ‘‘be then in prison undergoing 
imprisonment upon a conviction for any other offence, the warrant of commitment 
for the subsequent offence shall in every such case be forthwith delivered to the 
gaoler to whom the same shall be directed,’’ and it should be lawful for the justices 
issuing it, if they thought fit, to award imprisonment for such subsequent offence 
which should commence at the expiration of the imprisonment to which such 
defendant should have been previously adjudged or sentenced. The legislature did 
not add in that statute the words, ‘‘although the aggregate term of imprisonment 
may exceed the term for which either of the punishments could be otherwise 
awarded.’’ A question under that statute came before the Court of Queen’s Bench 
in R. v. Cutbush (6) in 1867, and the only difficulty that was felt there by the 
learned judges, if any difficulty was seriously felt, was that the language of the 
one statute was: ‘‘Whenever sentence shall be passed for felony upon a person 
already imprisoned under sentence for another crime’’; and the words of the later 
statute were: ‘‘such defendant shall be then in prison undergoing imprisonment’’; 
and the later statute, being thus expressed, seemed to justify the argument that 
if he had not actually got into prison, although a sentence of imprisonment had 
been pronounced upon him, the sections did not apply. But that was held to be an 
untenable argument. Cocxgurn, C.J., stated, after communing with the other 
judges, that it was ascertained that the practice of the judges, as far as living 
judicial memory went, under the Act of 1827, had been to act upon that statute 
whenever more than one case of felony was established against a man, and he was 
convicted of those offences at one and the same time, and to make the sentence of 
imprisonment for the second or third offence, as the case might be, commence at 
the expiration of the sentence previously awarded. The learned Chief Justice, 
although admitting that there was some technical difficulty, not in any other part 
of the matter, but in the words I have read, which seemed to contemplate that the 
man should be actually in prison, yet thought the reason and substance of the 
case to be so clear, in addition to the authority to be derived from the exposition 
based upon the earlier statute by the uniform practice, as to make it right to hold 
that cumulative sentences might be awarded under those statutes even though the 
man had not already found his way to prison; and in point of fact one sentence 
was passed practically at the same time as the other. “i 

The practice, therefore, as far as can be ascertained from any of the authorities, 
or from any of the books, has been uniform in favour of consecutive cumulative 
sentences of this kind. If it were not so, it would be difficult to see how it would 
be possible that any punishment at all could be inflicted for more than one offence, 
if the convictions took place at the same time. The decision in the State of New 
York in Tweed v. Lipscombe (7), appears to me to proceed upon New York “law 
nglish law; and the cardinal proposition upon which it depends is 
, if the view I have submitted to your Lordships is correct, we 
must reject as erroncous, namely, that only a single judgment can ye ean An 
upon a single indictment. For all these reasons, and also bearing 1n min a 


is question has already come have unanimously agreed in 


courts before whom thi ‘ 
their determination that there is no error in this record, I must move your Lord- 


ships to affirm the judgment, and to dismiss the appeal. 


and not upon I 
one of those which 
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LORD BLACKBURN.—I have never been able, from the beginning to the end, 
to entertain the least doubt that the judgment in this case should be affirmed. 
The first point which has been made on behalf of the plaintiff in error I think only 
requires to be stated to answer itself. It has been said that, when there was 1n 
the Court of Chancery a proceeding pending to set aside some outstanding term 
in order to permit a trial at law in an action of ejectment, and in the course of 
that the plaintiff, who is now the prisoner, being sworn, committed wilful and 
corrupt perjury, for the purpose of misleading the Court of Chancery in that suit, 
that was not a different offence, or rather, that the two offences were substantially 
the same as the offence he committed afterwards, at the trial of the ejectment, in 
swearing falsely, and committing wilful perjury, with the intent to mislead the 
court that was trying the question of ejectment. It is said that they were sub- 
stantially the same offence, because both perjuries were committed in suits in 
which the ultimate object was to recover certain estates situate in Hampshire and 
Dorsetshire. : 

Taking that to be the point, and stating it in that way, it does seem to me, 
upon the face of it, to be difficult to state anything which would make it more 
obviously wrong than the mere statement of the case does. We have nothing 
whatever to do with the ultimate object of the suit. The crime of perjury was 
complete as soon as the appellant wilfully and falsely swore a matter with the 
intention to mislead the Court of Chancery. The crime of perjury was complete 
when, at a subsequent time, he wilfully and intentionally made a false statement 
on oath with intent to mislead the Court of Common Pleas. No doubt his object 
in each case was to recover the same estates. In like manner, in the case which 
was put by way of illustration, the object of a man who breaks open a house in the 
country with the intention to steal a jewel-case, and, finding that the lady has 
carried it to London, goes to London, and breaks into a house in London, and 
gets the jewel-case, his object in each case is to get the jewels, but no one will 
dispute that they are two crimes. It would have been quite possible, if the 
legislature had been so wilfully absurd, to have so worded the Perjury Act, 1728, 
as to say that, when a man has, with one object, committed perjury, and-commits 
afterwards any number of other perjuries for the same purpose, the aggregate 
punishment shall never, under any circumstances, exceed the seven years. Such 
a thing, if sufficiently expressed by the legislature, would, of course, be valid, but 
it is not pretended that there is a word in the statute which can by any torturing 
in argument afford a basis for that proposition. ; 

His LorpsHIP dealt with the points under the Criminal Procedure Act, 1851, and 
sg abd nay sinprel e pa supra, need not now be reported, and 
WRT apes be e to what is more nearly approaching to something of 

‘ y at once that I totally disagree with what has been 
repeatedly asserted by both the learned counsel at the Bar—that the pleadings 
cy wa goa saint» case and a civil case were in the slightest degree 

- 4 g, of course, of the time before the Judicature Acts were 
passed, which swept them all away. Many enactments had from time to time 
oo oe rece strictness of pleadings in civil cases which did not relieve 

es, but the rules of pleading at common law were exactl 

the same in each case. The course taken with regard to an indictment aa 
was found was this. The Queen having sent her commission to the grand j 
the indictment presented all the offences charged against the prison sitet 
was brought before the court sufficiently that a fancied uke. neonates 
Atveobawanert : itted ten murders, 

y glaries, and a score of larcenies, they would find, not one findi 
them all, but that he had committed each of those shneged offen : ry mab 
were many other persons, as generally there are, it would be al ee anette 
other persons had committed the offences charged against ps Deus spt te 
a process could be issued against a man so charged to bring him Bee his be 


before a petty j t 3 
not. petty Jury to try whether he was guilty of those offences so charged, or 
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At common law there was no objection whatever in point of law to bringing a 
man who was charged with several offences, whether those charges were felonies 
or misdemeanours, before one petty jury, and making him answer for the whole 
at one time. The contrary was asserted by the learned counsel, but, although 
repeatedly challenged to do so, he did not cite any authority in support of his 
contention. There was no legal objection to doing this; it was frequently not 
fair to do it, because it embarrassed the man on trial if he was accused of several 
things, and the mere fact of accusing him of several things was supposed to tend 
to increase the probability of his being found guilty, as it amounted to giving 
evidence of bad character against him. For these mixed motives it was well 
established that whenever it would be unfair to a man to bring him to trial for 
several things at once an application might be made to the discretion of the pre- 
siding judge to say, ‘‘Try me only for one offence, or try me only for two offences, 
if one was the real thing let me be tried for one and one only’’, and wherever it 
was right that that should be done the judge would permit it. It is further 
established by a long series of decisions that where the several charges were of 
the nature of felony, the joining of two felonies in one count was so necessarily, I 
may say, unfair to the prisoner, that the judge ought, upon an application being 
made to him, to put the prosecution to their election, and send them to two trials. 
It never was decided, indeed the contrary was often maintained, that if that appli- 
cation for the election was not made, even in felony, the joining of several felonies, 
that is to say, the taking several felonies which had been found upon the finding 
of the indictment together, and trying those several felonies before one jury, was 
wrong in point of law; on the contrary, it was repeatedly held that it was right 
enough, although, if the proper application had been made at the proper time in 
a case of felony, the party prosecuting would have been put to his election, or 
made to take one trial only, and not both at the same time. 

In cases of misdemeanour it was by no means a matter of course that it should 
be done. I rather think that in point of practice, if the judge upon an application 
had been satisfied that to try the prisoner for several misdemeanours together would 
have worked injustice to him, he had a perfect right to say: ‘‘I will not work this 
injustice by trying them together; let us diminish them in number, and try a 
reasonable number and no more.’’ I do not know whether that was ever done 
in a case of misdemeanour, but I think it is very possible. I feel very little doubt 
that it may have been. I think that in such a case as the American case which 
was cited [Tweed v. Lipscombe (7)], where a man in one indictment was called 
upon to answer for two hundred offences, he might not unreasonably have said: 
‘That is too much to put a man upon his trial for; select five or six, try me on 
those, and let the rest stand over.’’ I do not see that that would be at all an 
unreasonable application. In the present case, if an application had been made 
to the Court of Queen’s Bench to put the prosecution to their election, and if it 
had been said: ‘‘I cannot be fairly tried for one offence of perjury committed in 
Middlesex, if at the same time I am to be tried for perjury committed in London, 
therefore, there must be two separate trials,’’ the Court of Queen’s Bench would 
doubtless have said: ‘‘We will listen to the arguments that may be urged in its 
favour.’’ What they could possibly have been, I do not know but no such appli- 
cation was made. The prisoner was tried upon two indictments, the two hei 
were taken both together, and the result was that he was found guilty upon hy 

Then came the question: What was the sentence to be? It is clear cn sh, e 
court had been pleased to grant the application, these two counts might o jie 
tried, the one in London before a London jury, and the other in pnt is ee 
a Middlesex jury, and, but for the Act relating to the Central Crimina nae 
which gives that court jurisdiction over both places, they joer Rew pose so _ 
If they had been so tried, and if each jury had found a verdict of guilty oh 0 
counts brought before it separately, R. v. Wilkes (4) would have been eae y 
absolutely in point as to the sentence. But it is argued that when bot charges 
were tried together before one jury, the consequence must be that the prisoner 
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was not to be punished in the same way 4s he would have been if he had been 
tried for each offence before a separate jury, and he is, therefore, entitled to get 
off with less punishment. Why, I am sure I cannot conceive; nor can I see that 
any authority has been cited for that—at any rate, in English law—nor does it 
proceed on any reason. : ' 

In regard to the American case which was cited [Tweed v. Lipscombe (7)], it 
might be enough to say that I observe that it proceeds upon the express ground 
that the court was acting upon New York decisions, subsequent to the Declaration 
of Independence, and upon New York statutes, and not upon English rules or 
English law. I daresay that decision may be right according to those New York 
decisions and statutes. The decision was this. They say that, according to their 
view, of the New York decisions, where there is but one trial before one jury, it 
must be for one offence, and one only, and upon that they all rest. They logically 
enough say that, if that is granted where there are sentences passed for more than 
one offence, all but one must be extra vires; accordingly, they held that the power 
of passing a sentence was exhausted. I leave it to the American judges to say 
whether that was right or not according to American law. I do not pretend to 
express an opinion on that, but I am quite clear that it is not English law. F 

I think that the English decisions are all the other way. I will mention bu 
one or two cases which prove it. The first is Young v. R. (2), where the law is 
laid down in the way I have stated, that it is not a matter of right. and law that 
two indictments shall not be tried together, but only a matter of election. Then 
comes R. v. Jones (8), where Lorp ELLENBOROUGH, C.J., both laid down the law 
as I have stated it, and acted upon it. Then R. v. Kingston (9), where Lorp 
Euennoroven, C.J., again repeats the doctrine; and lastly, R. v. Robinson (5), 
where it was said that the doctrine of R. v. Wilkes (4) ought to have been applied 
to a case where there were two misdemeanours in separate counts tried together 
before one judge. Taking all these cases together, I myself can feel no doubt at 
all that by the English law, and going by that alone, there is not a pretence for this 
writ of error. 


LORD WATSON.—After hearing the very ingenious arguments on the part of 
the appellant, I have come to the same conclusion as your Lordships, that there 
has been no reason whatever shown for reversing the judgment now under the 
review of the House. The view which I take of the various objections which 
have been urged against the validity of the verdict and sentence has been so well 
expressed already that I do not feel justified in adding more than a few words to 
what has already fallen from your Lordships. 

The question as to what constitutes a separate offence where there has been a 
repetition of acts of the same character may at times involve questions of extreme 
nicety. It is unnecessary to deal with any of the cases such as ints been 
suggested in the course of the argument, as to whether statements differing in 
their character, made by a person under oath upon the same occasion, will ; n 
stitute separate acts of perjury when falsely made. It is quite ‘ititiioeesa Mr 
consider that in the present case. I have no hesitation in holding with aise 
Lordship upon the Woolsack, who, I think, indicated that opinion that wh nee 
two different times, at different places, in different suits, and ones the tales 
of two different oaths, the same man repeats the same false statement weliha oe 
spits ea ne acts of perjury, two different crimes; and I do aut think 

ssible to bin ese up together as one transacti i 
es sade of the reals caenat for the aad Sbtedienie eee 
partes ejusdem negotii, when so separated in ti i 
mere fact that the person who bea a the bert i sree ee 4 mie 
ek pid hig gin ay the same motive, and had the same improper abjecbats 

4 t e criticism upon the terms of the verdict i i 
and ‘inthe must be taken that these words import, as adbieditene aes meres 
signification they do, in my opinion, that the jury thereby found the accused guilty 
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of each of the separate charges of perjury in this indictment preferred against him. 

What appeared to be the most important consideration which counsel for the 
appellant had to urge on his behalf was, that where upon one indictment there are 
two separate charges ejusdem generis, and the prisoner is convicted of both, if 
there be a statutory limit to the punishment which may be inflicted for one of 
these offences, that is to be the measure of all the punishment that can be inflicted 
upon him for more than one offence. So far as I could follow the argument, the 
learned counsel failed to assign any good reason for that contention. I think he 
did not dispute that separate cumulative punishments may be awarded, the second 
to take effect from the date of the expiring of the first sentence. But then it was 
said, although that is competent, there is an important rule of qualification which 
you must observe, and that rule is this: if for each offence the statute says that 
you shall inflict a sentence of not more than seven years’ penal servitude, you 
cannot for the two offences exceed that limit. 

For that proposition, which seems at first sight a very startling one, and does 
not, in my view, lose that character upon a closer inspection, no authority whatever 
was cited. At length at the close of his argument an appeal was made by the 
learned counsel to an American case, not as an authority, because I take it that 
the judgment of a court in New York is not an authority in a case of this kind 
arising in England with regard to English rules of procedure in criminal cases, 
but as showing an argument that ought to convince the House that it ought to 
come to the same conclusion in the present case as the court in America arrived 
at in Tweed v. Lipscombe (7). That case, even if it were receivable, does not 
appear to me to be in the least degree an authority for the proposition in support 
of which it was quoted. What was decided there, as I understand the case, was 
that the law of America differs from the law of England; and one of the judges 
expressly puts it that because of that difference the English authorities were of 
no authority in America. I should have thought that the converse of that 
proposition would be equally true, namely, that this decision in America, such 
being the difference between the laws of the two countries, would be of no 
authority here. But assuming Tweed v. Lipscombe (7) to be an authority, what 
does it come to? It comes to this—that in prosecutions for misdemeanour in 
America you can only proceed for one offence upon each indictment, and if you 
desire to have cumulative punishment extending to more than one statutory 
punishment, you must bring more than one separate indictment. The inference 
which I draw from the words used by the two learned judges who decided that 
case is that you might have more than one penalty of the full amount tacked 
together, if you brought separate proceedings for that purpose. But in England 
it is not necessary to bring two separate proceedings in order to try one criminal 
for two misdemeanours, and I see no reason whatever, even if I accept that decision 
as law, for holding that if you can tack together two periods of the full amount of 
the prescribed sentence, one for each offence, when you try by separate indictments, 
the same may not be done when two offences are tried upon the same indictment. 
Still further, it appears to me among the cases cited at the Bar there is to be 
found, not only sufficient authority, but ample authority for the proposition that 
such a sentence is sustainable, and is good according to the law of England. 

Had there been any serious doubt or difficulty attending these questions of 
criminal law which have been raised at the Bar, I should have given my nibs 
with very great hesitation and diffidence; but looking to the very ieee 18 
character of the objections which have been stated to this conviction an fs iit 
I cannot say that I feel the least hesitation in giving my concurrence to the views 


which have been expressed by your Lordships. fis 
Appeal dismissed. 


Solicitors : HE. Kimber; Solicitor to the Treasury. 
[Reported by C. EH. Maupen, Esq., Barrister-at-Law.] 
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INMAN STEAMSHIP CO. v. BISCHOFF 


[House or Lorps (Lord Selborne, L.C., Lord Blackburn, Lord Watson and Lord 
FitzGerald), July 11, 14, 19, August 1, 1882] ; 


[Reported 7 App. Cas. 670; 52 L.J.Q.B. 169; 47 L.T. pols 
31 W.R. 141; 5 Asp.M.L.C. 6] 


Insurance—Marine insurance—Freight—Perils of the sea—Loss of freight— 
Exercise by charterers of special power under charterparty—Right to ‘put 
ship out of pay.” 

By a charterparty dated Feb. 20, 1879, by which the Admiralty chartered 
for three months a steamship owned by the appellants, the owners covenanted 
that the ship should at all times during the continuance of the charter be in 
every respect seaworthy, and it was also provided that if at any time the 
ship became incapable, from any cause whatsoever, to perform efficiently the 
service contracted for, ‘‘it shall and may be lawful to and for the [charterers | 
... to put the ship out of pay, or to make such abatement by way of mulct out . 
of the hire or freight of the said ship as they shall adjudge fit and reasonable.”’ 
On Feb. 22 the appellants effected a time policy on ‘freight outstanding” 
against the ordinary marine perils including perils of the sea. On Mar. 21, 
during a voyage to South Africa, the ship struck a rock, and sustained damage 
which rendered her unfit to perform the chartered service. The charterers 
thereupon put her out of pay as respected the remaining period of the charter. 

Held: the cause of the loss of freight was, not a peril of the sea, but the 
exercise by the charterers of the special power conferred on them by the 
charterparty; loss through the exercise of that power was a distinct and dif- 
ferent risk from that of loss by perils of the sea; the appellants were insured 
against the latter risk but not against the former; and, therefore, they were 
not entitled to recover on the policy. 

Per Lorp BuackBurN and Lorp FirzGrratp: The freight was earned by the 
appellants and the fact that they were deprived of it under the provisions of 
the charterparty did not constitute a loss within the policy. 


Notes. Considered: The Alps, [1893] P. 109; The Bedouin, [1894] P. 1; Asfar v. 
Blundell, [1896] 1 Q.B. 123; Brankelow Steamship Co. v. Canton Insurance Office, 
[1899] 2 Q.B. 178; Hall Bros. Steamship Co. v. Young, The Trident, [1939] 1 
All E.R. 809; Re an Arbitration between Sea and Land Securities, Ltd., and 
Dickinson & Co., Ltd., The Alresford, [1942] 1 All E.R. 88. Referred to: Man- 
chester Liners v. British and Foreign Marine Insurance (1901), 18 T.L.R. 183; 
Williams v. Canton Insurance Office, [1901] A.C. 462; Adelaide Steamship Co. v. 
A.-G., [1925] All E.R.Rep. 65; Greek Govt. v. Minister of Transport, The Ilissos 
[1948] 1 All E.R. 904. 


As to proximate cause of loss, see 22 Hausgury’s Laws (8rd Edn.) 90-95; and 
for cases see 29 Diarst (Repl.) 237 et seq. 


Cases referred to: 
(1) Beatson v. Schank (1808), 3 East, 233; 102 E.R. 587; 41 Digest 486, 2738 
(2) Boone v. Eyre (1779), 1 Hy. Bl. 278, n.; 1 Wms. Saund. 320, 6.72 Wm Bl 
1312; 126 E.R. 160; 12 Digest (Repl.) 472, 3526. (ary 
(3) Catia v. Geddes (1809), 10 East, 555; 103 E.R. 886; 41 Digest 325, 


(4) Everth v. Smith (1814), 2 M. & S. 278; 105 E Teo i 7 
oe ith ( ), 2M. & S. 278; 105 E.R. 885; 29 Digest (Repl.) 327, 
(5) Philpott v. Swann (1861), 11 C.B.N.S. 270; 80 L.J.C.P. 358; 5 L.T. 183; 7 
. Jur.N.S. 1291; 1 Mar.L.C. 151; 142 E.R. 800; 29 Digest (Repl.) 248, 1830. 
(6) Montoya v. London Assurance Co. (1851), 6 Exch. 451; 20 L.J.Ex. 254: 17 
L.T.O.8. 82; 155 E.R. 620; 29 Digest (Repl.) 238, 1793. ; 
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A (7) Tonides v. Universal Marine Insurance Co. (1863), 14 C.B.N.S. 259: 2 
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New Rep. 123; 32 L.J.C.P. 170; 8 L.T. 705: 10 Jur.N.S 
: J.C.P. 170; 8 L.T. 705; .N.S. 18; 11 W.R. 858; 
-1 Mar.L.C. 353; 143 E.R. 445; 29 Digest (Repl.) 268, 2029. 


(8) Bondrett v. Hentigg (1816), Holt, N.P. 149, N.P.; 29 Digest (Repl.) 257, 


1924. 
(9) Jackson v. Union Marine Insurance Co. (1874), L.R. 10 C.P. 125; 44 L.J.C.P. 
B 27; 31 L.T. 789; 23 W.R. 169; 2 Asp.M.L.C. 435, Ex. Ch.; 29 Digest (Repl.) 


301, 2278. 
(10) Hadkinson v. Robinson (1803), 3 Bos. & P. 388; 127 E.R. 212; 29 Digest 
(Repl.) 241, 1820. 
(11) Taylor v. Dunbar (1869), L.R. 4 C.P. 206; 88 L.J.C.P. 178; 17 W.R. 882; 
29 Digest (Repl.) 234, 1763. 
C (12) M‘Swiney v. Royal Exchange Assurance (1849), 14 Q.B. 634; 18 L.J.Q.B. 
193; on appeal sub nom. Royal Exchange Assurance v. M‘Swiney (1850), 
14 Q.B. 646; 19 L.J.Q.B. 222; 16 L.T.0.8. 22; 14 Jur. 998; 117 E.R. 250, 
Ex. Ch.; 29 Digest (Repl.) 121, 652. 
(13) Flint v. Flemyng (1830), 1 B. & Ad. 45; L. & Welsb. 257; 8 L.J.0.S.K.B. 
350; 109 E.R. 704; 29 Digest 170, 1059. 
D (14) Rankin v. Potter (1873), L.R. 6 H.L. 88; 42 L.J.C.P. 169; 29 L.T. 142; 29 
W.R. 1; 2 Asp.M.L.C. 65, H.L.; 29 Digest (Repl.) 325, 2462. 
(15) De Vaux v. Salvador (1886), 4 Ad. & El. 420; 1 Har. & W. 751; 6 Nev. & 
M.K.B. 713; 5 L.J.K.B. 184; 111 E.R. 845; 29 Digest (Repl.) 246, 1844. 


Also referred to in argument: : 
Halhead v. Young (1856), 6 E. & B. 312; 25 L.J.Q.B. 290; 2 Jur.N.S. 970; 4 
E W.R. 530; 119 E.R. 880; sub nom. Hallhead v. Young, 27 L.T.O.8. 100; 29 
Digest (Repl.) 181, 739. 
Geipel v. Smith (1872), L.R. 7 Q.B. 404; 41 L.J.Q.B. 153; 26 L.T. 861; 20 
W.R. 332; 1 Asp.M.L.C 268; 41 Digest 411, 2558. 
Hadley v. Clarke (1799), 8 Term Rep. 259; 101 E.R. 1377; 12 Digest (Repl.) 459, 
3426. 
F Mercantile Steamship Co. v. Tyzer (1881), 7 Q.B.D. 78; 29 W.R. 790; 5 
Asp.M.L.C. 6, n.; 41 Digest 363, 2115. 
Greer v. Poole (1880), 5 Q.B.D. 272; 49 L.J.Q.B. 463; 42 L.T. 687; 28 W.R. 
582; 4 Asp.M.L.C. 300; 29 Digest (Repl.) 245, 1843. 


Appeal from a decision of the Court of Appeal (Lorp Coteriner, C.J., BAGGALLAY 

G and Bramwet., L.JJ.), reported 6 Q.B.D. 648, reversing a decision of Brett, LJ., 

in favour of the plaintiffs (the present appellants) at the trial of the action which 

was brought by the appellants, owners of a steamship, the City of Paris, against the 

respondents, who were underwriters of a policy on freight outstanding under a 
charterparty. 


Benjamin, Q.C., and French for the appellants. 
H Cohen, Q.C., and Barnes (C. Russell, Q.C., with them) for the respondents. 


Their Lordships took time for consideration. 


Aug. 1, 1882. The following opinions were read. 


LORD SELBORNE, L.C.—The question in this appeal is whether a loss of 
I freight by the exercise of a power of mulct or abatement reserved by charterparty 
to the charterers, which power in this case arose and was exercised by reason 
of the ship being temporarily rendered inefficient for the service in which she was 
engaged by perils insured against, is a loss for which the insurers are liable, under 
an ordinary time policy ‘‘on freight outstanding.’’ It has been held by the Court 
of Appeal that they are not so liable, on the ground that the perils insured against 
were not the proximate cause of the loss. ‘3 
Although the charterparty is not mentioned in the policy, nor is the ia 
therein described as chartered freight, an insurance on freight must necessarily 
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have reference to some contract of affreightment, under which, during the time 
covered by that policy, freight might be earned; and to ascertain what the freight 
insured was, in case of loss, the actual contract of affreightment must necessarily 
be regarded. In this case the insurers had express notice, by a letter of Feb. 19, 
1879, in which the order for the insurance was given, that the City of Paris, the 
ship mentioned in the policy, was an Inman steamer, then about to proceed on a 
vovage to Natal on government charter. There were, at that time, hostilities in 
als n this country and the chief of Zululand, and the government 
he use of the ship as a transport to convey troops and stores. That 
charter had reference to the general regulations for Her Majesty’s transport service, 
and the special terms contained in it were in substance similar to those which had 
been long in use in government charters for similar purposes, a8 appears from 
Beatson v. Schank (1). Under these circumstances it appears to me that the 
question arising upon the policy ought to be determined in the same way as if the 
charterparty had been seen by the insurers, and referred to in the policy, though 
not, of course, so as to extend the contract of the underwriters by any unnecessary 
implication to anything not properly covered by the express terms of the policy. 

The charterparty, dated Feb. 20, 1879, was for the service and employment of 
the ship as a transport, on monthly hire, for the term of three calendar months 
certain, and thenceforward until the Board of Admiralty should give notice of dis- 
charge, such notice to be given when the ship was in port within the United King- 
dom. The shipowners contracted to keep the ship in every respect seaworthy and 
fit for the service in which she was engaged; and the Board of Admiralty agreed 
to pay for the hire and freight of the ship, at the rate of 25s. per ton per calendar 
month, during such time as the ship should be continued in Her Majesty’s employ, 
and should duly and efficiently perform that service, upon certificates, and by 
monthly instalments, with certain reserves, in the manner therein mentioned, one 
month's freight being paid in advance. This agreement of the Board of Admiralty 
was, however, subject to a proviso, thus expressed : 


progress betwee 
charter was for t 


“Tf at any time or times hereafter it shall be made to appear to the com- 
missioners that any delay has been caused or has accrued by breach of orders, 
by neglect of duty, or that the said ship becomes incapable from any defect, 
deficiency, breach of orders, or from any cause whatsoever, to perform 
efficiently the service contracted for, then and in every such case it shall or 
may be lawful to and for the commissioners to retain in arrear the pay of the 
ship for two months... to put the said ship out of pay, or to make such 
abatement by way of mulct out of the hire or freight of the said ship as they 
should adjudge fit and reasonable.”’ 


Upon the construction of this charterparty, I am of opinion that it is not a con- 
dition precedent of the contract of the Board of Admiralty to pay the monthly hire 
and freight of the ship, that the ship should ‘‘duly and efficiently perform the ser- 
vice’’ for which she was engaged: Boone v. Eyre (2); Havelock v. Geddes (3). I 
am also of opinion that the ship could not be discharged from that service, without 
the consent of the shipowner, elsewhere than within some port of the United 
Kingdom; and that the power reserved to the commissioners to ‘‘put the ship out 
of pay,’’ for any of the causes mentioned, had reference only to a retention of the 
monthly payments, which ought otherwise to have been made, so that no exercise 
of that power could result in a loss of freight. The power, therefore, upon the 
exercise of which the present question depends is that of making ‘‘such abatement 
by way of mulct out of the hire or freight of the said ship’’ as the commissioners 
should adjudge fit and reasonable, being the same power which in Beatson v 
Schank (1) was adjudged by the Court of King’s Bench to be valid in law. This, 
according to the terms of the charterparty, was a power depending upon a budak 
ment to be exercised, not by any officer or officers in charge of troops or stores on 


eee pues : 7 
yaa Bg ship, but by the commissioners for executing the office of Lord High 
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The facts which are material are these. The ship 
stores to Simon’s Bay, and there, on Mar. 21, 1879, 
such serious injury that she was rendered unseaworthy and incapable of efficiently 
performing the service for which she was engaged, until she had received extensive 
repairs, which were not completed, so as to make her again seaworthy and fit to 
sail or to perform the service contracted for, until May 23 following, which was 
after the expiration of the time covered by the insurance. The freight down to 
Mar. 21, 1879, when she struck the rock, was duly paid. On April 17, 1879, Captain 
Adean, the senior naval officer in Simon’s Bay, instead of granting the usual certi- 
ficate on which monthly payments were to be made according to contract, noted, on 
the form ‘provided for that purpose, that the ship had been “‘inefficient since 


Mar. 21, 1879, having touched the Roman rock and sustained much damage’’; also 
that the 


proceeded with troops and 
she struck a rock, receiving 


“City of Paris was discharged from Her Majesty’s service on April 17, 1879, 
having been retained so long on account of removal of government stores, etc.”’ 


The troops and stores on board had, in fact, remained in the ship until they could 
conveniently be transferred to other vessels, an operation which was not com- 
pleted by the local agents of the government until April 17, 1879. The agents of 
the government having declined to continue the employment of the ship, she 
returned to England in July, 1879, and a correspondence between her owners and 
the Board of Admiralty, or their solicitors, which had been commenced when she 
was on her voyage homeward, was continued till Aug. 2, 1879. The owners did not 
profess to be able to insist upon any legal claim, but they asked for equitable con- 
sideration from Her Majesty’s government; and the Board of Admiralty ultimately 
decided to make them some allowance in respect of the expenses of the voyage 
homeward, but declined to pay freight for the period subsequent to Mar. 21, 1879. 

Having regard to the construction and legal effect of the charterparty, it appears 
to me that the acts of Captain Adean at Simon’s Bay and the form of certificate 
signed by him on April 17 may be laid out of the case, inasmuch as the charter- 
party did not authorise the Board of Admiralty, and still less authorised their local 
agents, to discharge the ship from the service in which she was engaged until she 
had returned to the United Kingdom, and the power of making an abatement by 
way of mulct out of freight was reserved only to the Board themselves, and cannot 
be regarded as having been finally exercised by them until after the ship’s return 
to the United Kingdom. If the shipowners had voluntarily consented to a varia- 
tion of the terms of the charterparty, involving a relinquishment of their claim to 
freight (which does not appear to have been the case), this could not have thrown 
upon the insurers any liability to which they would not otherwise have been sub- 
ject: Everth v. Smith (4); Philpott v. Swann (5). The result is that, in my opinion, 
a right to the freight in question must be deemed to have accrued under the terms 
of the charterparty, but to have been subsequently, in July, 1879, defeated under 
the power of abatement by way of mulct reserved by the contract to the Board of 
Admiralty. 

Tt has not been without doubt, or, I must add, without reluctance, that I have 
come to the conclusion that this is not a loss so directly, proximately, and immedi- 
ately resulting from the perils of the seas insured against, so as to make it payable 
under the terms of the policy by the insurers. The general principle of causa 
proxima, non remota, spectatur is intelligible enough, and easy of application in 
many cases; but that there are cases in which a too literal application of it would 
work injustice, and would not really be justified by the principle itself, is apparent 
from the observations of Potiock, C.B., in Montoya v. London Assurance Co. (6), 
of Erie, C.J., in Ionides v. Universal Marine Insurance Co. (7), and from Bondrett 
vy. Hentigg (8). Nor do I think that the question can entirely depend upon the 
difference between a condition precedent (without which the right to freight would 
never accruc), and a condition subsequent, by which it might be defeated. The 
observations of BramweLt, B., at the conclusion of the judgment in Jackson v. 
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Union Marine Insurance Co. (9), and from what took place during the argument of 
that case, as stated by CLEasByY, B., appear to me to be adverse to so narrow @& Vlew. 
If, in the present case, the other terms of the charterparty being the same, a power 
had been reserved to the charterers or their agents to determine the contract and 
their liability to further freight on the occurrence of any such damage to the ship 
by perils of the sea as might render her inefficient for the service which she had 
undertaken, and if such power had been exercised before any further freight was 
earned, I should have been of opinion that this was a loss of freight by, perils of 
the sea for which the insurers were liable. Nor would it, in my opinion, have 
made any difference, although provision might have been made by the contract for 
the continuance of the troops and stores in the ship, after the exercise of the power 
to determine the contract, until such time as they could be conveniently landed 
or transferred to other vessels. 

But between such a case and that of a subsequent mulct under a special power, 
such as that contained in this charterparty, after freight had been earned which 
(unless the power of mulct were exercised) would be payable under the contract, 

there seems to me to be an important difference. The principle of such cases as 
~ Hadkinson v. Robinson (10), Taylor v. Dunbar (11), M‘Swiney v. Royal Exchange 
Assurance Corpn. (12), seems to be here applicable, and obliges me to conclude that 
the risk of loss by the exercise, in such circumstances, of such a special power is 
different from the risk of loss by perils of the seas, and ought to have been insured 
against in some more special manner, if it was the intention of the parties that it 
should be covered by the policy. I do not dissemble that there appears to me to 
be something of refinement in the distinction which the rule laid down by the 
authorities, as applied to the particular facts of this case, obliges me to make; but, 
though refined, it seems to be a real distinction, and to justify the judgment of the 
court below. Upon the whole, therefore, I am unable to differ from the opinion 
which is entertained by others of your Lordships who heard this appeal, and I must 
move your Lordships to affirm the judgment appealed from, and to dismiss the 
appeal, with costs. 


LORD BLACKBURN stated the facts and continued : In Flint v. Flemyng (13) 
Lorp TENTERDEN said (1 B. & Ad. at p. 48): 


‘Freight as used in the policy of insurance, imports the benefit derived from 
the employment of the ship’’; 


so that description covers the monthly hire of the ship for time. But as soon as it 
is ascertained that the policy attached on the hire under a particular charterparty, 
the charterparty must be read in order to see how the subject-matter was affected 
by the misfortune which happened. Under one charterparty a temporary disable- 
ment of the ship might occasion a loss for which the underwriters on ship would 
be responsible, but which would not have any effect at all on the insured’s right 
to recover the hire of the vessel while she was disabled. Under another, such a 
temporary disablement might deprive the shipowner of all claim for hire during the 
time she was disabled. In the first of these cases there could be no claim against 
the underwriters on freight, for there was no loss of freight. In the second, I do 
not see how it could properly be denied that there was such a loss. But the con- 
struction of the charterparty may be such, and this is the case now at Bar, that it 
is a nice question whether the pecuniary loss which the assured have sustained in 
consequence of a peril of the sea is one which does or does not occasion a loss of the 
hire. If it does not occasion such a loss, though the consequence may be one which 
might have been insured against by an apt description, the underwriters on freight 
have not insured against it. Whether the individuals who subscribed this policy 
would have refused to insure at all on such a risk as being too speculative for them 
or would have been willing to insure on an increased premium, I cannot tell If 
what has happened is not a loss of freight within the meaning of the policy they 
have a right to refuse to indemnify against it. The construction, ihererare of 
this charterparty is all important. I may observe that I do not think that it vihalies 


K 


G 
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A id rer im its construction that the charterers here are acting on behalf of 
ajesty, and that the regulations of Her Majesty's transport service are in- 
corporated in and form part of the charterparty, and that two cases, Beatson v. 
Schank (1) and Havelock v. Geddes (3) are very material authorities as to the 
principles upon which it should be construed. 

The owners say, and, it seems clear, say truly, that had it not been for the acci- 

B dent, which was a peril of the sea, they would have received pay from Mar. 21 
1879, till May 20, 1879, when the policy expired by effluxion of time, and that chev 
did not receive it at all; and they claim against the underwriters on freight to be 
indemnified against this. Brett, L.J., was of this opinion, and the plaintiffs before 
him had judgment against the underwriters. The Court of Appeal reversed this 
judgment. It is clear that the pecuniary damage to the assured was precisely the 

C same whether the hire for these two months was, in consequence of the perils of 
the sea, never earned, or whether the commissioners had, in consequence of the 
perils of the sea, a right to make abatement by way of mulct to such amount as in 
their judgment was fit and reasonable, and to deduct that from the pay, and thought 
it fit and reasonable to deduct the whole. But the difference to the underwriters 
is considerable. In the first case the hire is clearly lost by the peril insured 

D 2gainst. In the other I think it cannot properly be said that the hire has been 
lost at all, though the assured have had an equivalent mulct levied out of it. 

The courts below have not entered into the question what was the construction 
of the charterparty in any detail, Bramwewy, L.J -» in the Court of Appeal rather 
putting the judgment on the maxim causa proxima, non causa remota, spectatur, 
which is, no doubt, perfectly good law, and saying something about causa causans, 

F and causa sine qua non. I must own that I have always sympathised with what 
Lorp Cotonsay said in Rankin v. Potter (14) (L.R. 6 H.L. at p. 160): 


“Something is said about proximate and remote causes, and these are matters 
which are very apt to lead us into philosophical mazes”’; 


which I think he did not use as a term of eulogy. I think, as he did, that when we 
get a clear view of the facts it is best to keep out of such philosophical mazes; and, 
as I think, the question here is not what was the proximate cause of a loss of 
freight, but whether there was any loss of freight. It seems to me clear that 
neither Captain Adean at the Cape nor the commissioners at home, nor anyone else, 
had power to discharge the City of Paris before the three months certain for which 
she was hired. Had she totally perished, so that she never could have been em- 
ployed again at all, the hire would have ceased from the time of her destruction; but 
G here use was made of her as a storeship till April 17, and after she was repaired 
she was capable of performing the work of a transport efficiently. 

In Havelock v. Geddes (3), where by the terms of the charterparty the defendants 
had bound themselves to pay a monthly hire, and the shipowners had, as here, 
covenanted, without any exception of the perils of the sea, to keep the vessel 
efficient, Lorp ELLensorovuaH, C.J., says (10 Kast, at p. 566) : 

“The question then is whether, because the plaintiff has undertaken to keep 

the vessel tight, etc., the defendants have a right to deduct anything out of the 

freight they are to pay, in respect of the time which may be taken up in making 
good such defects as may occur during the period for which the vessel is hired ? 

And we are of opinion that they are not. From the accidents to which ships 
I liable, it was in the ordinary course of things to expect that this ship mee 

want repairs in the course of her voyage, and when the defendants were making 
their bargain they should have stipulated to deduct for the time which might 
be exhausted in making these repairs, if they meant to make that deduction. 
Without such a stipulation, we think the true construction of the charterparty 
is that while these repairs are going on the ship is to be considered as in the 
defendants’ service, and the defendants liable to continue their payments. 


No question as to insurance arose in that case, but it seems to me clear that, if 
the plaintiff had insured his freight he could not have recovered anything in respect 
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of the peril of the sea causing the necessity for those repairs, for no ek of ba 
freight was thereby lost; any damage to the ship would be borne by the is? a 
writers on ship; any extra expenses to which he was put in consequence 0 7 is 
covenant would have to be insured by a special description. 
It is, however, argued that in this charterparty the words in the covenant to pay 
the freight 
‘during such time as the ship shall be continued in Her Majesty's employ, 
and shall duly and efficiently perform the service for which she is hereby 
engaged,”’ 
amount to such a stipulation as Lorp HLLENBOROUGH refers to. In MavpDE AND 
Pottock on SurppinG (3rd Edn.) at p. 235, it is said, I think quite accurately : 


“Tt is often difficult in construing charterparties to ascertain whether particular 
stipulations amount to conditions precedent. This is to be determined by seek- 
ing for the intention of the parties as apparent on the instrument, and from the 
surrounding circumstances, and by applying the ordinary rules of construction 
to each particular case. It does not depend on any formal arrangement of the 
words, but on the reason and sense of the thing as it is collected from the _ 
whole contract. Generally speaking, any stipulation which goes only to a por- 
tion of the consideration, or, in other words, the breach of which would deprive 
the party who has a right to insist upon it of a portion only of the benefit of 
his contract, will be construed not to be a condition precedent. It must, how- 
ever, be recollected that this rule, although a very useful one, is only a rule 
of construction, or means of discovering the intention of the parties, to be 
applied where the words will bear either sense. For it is clear that the courts 
will not make contracts for the parties, and that if they use language which 
distinctly shows that they intend such a stipulation to be a condition pre- 
cedent, it will be so construed. Constructions, however, tending to absurd 
and unreasonable results, will be avoided, if this can be without violence to 
the terms used, because, where the intention is not clearly expressed, the 
parties are not to be presumed to have meant to make an absurd or unreason- 
able contract.”’ 


In this case the government did receive some benefit from the employment of the 
ship between Mar. 21 and April 17, though she was disabled from duty and effi- 
ciently performing the service for which she was engaged; and cases may easily 
be supposed in which they might have received more. I am, therefore, strongly 
inclined to think that the words relied on, even if they stood alone, would not 
amount to a condition precedent. But it is not necessary to decide the point, for 
the words are materially qualified and their effect altered by what follows, which 
shows that the charterers were relying upon the stipulation mentioned in Beatson 


v. Schank (1). There in a transport charter, the provision, as stated in the report, 
was that 


“upon the loss of time, breach of orders, or neglect of duty by the said master, 
or from the ship’s inability to execute or proceed on the service in which she 
might be employed, being made to appear, the said commissioners should have 
free liberty and be permitted to mulct or make such abatement out of the 
freight and pay of the ship as should be by them adjudged fit and reasonable.” 


The words in the charterparty now before us are slightly different, and there is 
introduced a power to the commissioners to 


“retain in arrear the pay of the ship for two months, as 


: aforesaid, and to put 
the ship out of pay,”’ cae 


which, as I think, must be construed as enabling them, not to discharge the ship 
but to withhold the giving of the monthly bills previously stipulated for for fro 
months, during which time the commissioners would have time to consider how 
they should use the power to make abatement by way of mulct out of the pay. 


G 
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Beer ee Deki » puts the proper construction upon this clause. 
officicatly edi Dats ae including inability from any cause whatever to perform 
cic acted for, arises, the parties have agreed that the com- 
miussloners may make such abatement by way of mulect as they shall adjudge fit and 
reasonable. All that a court of law can inquire into is whether there was such a 
case as to give the commissioners jurisdiction; if there was, even if they make an 
en eee oe of the court was neither fit nor reasonable, the 
7 ink that the commissioners may properly take into 
consideration many things besides the mere inability, so that it is not at all clear 
that the resolution to pay nothing for the period from Mar. 21 to April 17, though 
the ship was then retained in the service, and actually used, might not be reason- 
able and fit, though it certainly seemed to me at first to be an inequitable resolution. 
But can it be said that the making such an abatement by way of mulct or fine, 
not necessarily because of the peril of the sea, is a loss of the freight, though power 
is-given to retain and levy it out of the freight? I think not, any more iat the 
power conferred on the Admiralty Court to give damages against the ship for a 
collision occasioning damage to another ship, and to enforce the payment by a 
proceeding in rem against the ship, is a loss of the ship. That was De Vauz v. 
Salvador (15). The prejudice which the owner of the ship sustains in the last case 
is a consequence of the peril of the sea, the collision, and it may be, and every day 
is, insured against by a collision or running-down clause now in common use, but 
it is not a loss of the ship. 

It may be doubted whether the prejudice which the shipowners in this case 
sustained from the abatement by way of mulct is so direct and immediate a conse- 
quence, for it may have been imposed, or at least its amount increased, for many 
other reasons, and it might be difficult, though I think it possible, to frame a clause 
to cover it. But I think that it should be insured against, if at all, under a clause 
framed for the purpose, as it is not a loss of freight. I, therefore, think that the 
judgment of the Court of Appeal is right, and should be affirmed. 


LORD WATSON.—The terms of the policy of Feb. 22, 1879, appear to me to be 
sufficient to include freight to be earned under a time charter, and seeing that the 
respondents, when they accepted the insurance, had notice that the City of Paris 
was under a contract of charterparty, I am of opinion that the policy attached to 
the freight therein stipulated for, whether they did or did not choose to inform them- 
selves of the particulars of the contract, and consequently that the respondents 
became liable for such part of that freight as might be lost by any of the risks 
insured against during the period covered by the policy. There are two facts in 
the present case which have not been disputed. The first of these is that the 
injury sustained by the vessel in Simon’s Bay, and her consequent detention there 
while undergoing necessary repairs, were due to perils of the seas within the mean- 
ing of the policy. The second is that the Commissioners of the Admiralty, who 
were the charterers, have not paid, and refuse to pay, freight subsequent to Mar. 21, 
1879. 
cassadinaiv. the only question which arises for decision is whether the freight, 
which the vessel, in the absence of any casualty, would have earned between Mar. 21 
and May 19, 1879, is lost freight for which the insurers are liable. In order to 
appreciate the merits of that question, it is necessary to consider very carefully 
the terms of the charterparty. The engagement of the vessel was for an indefinite 
period, three calendar months being the minimum. — Notice of discharge was only 
to be given when the vessel was in a port in the United Kingdom, and the rane 
were bound to keep her ‘‘staunch and substantial both above water and beneath, 
and in every respect seaworthy,’ at all times during the continuance of her ee 
These stipulations seem to indicate that it was within the contemplation o e 
parties that the owners should from time to time, during the nici ea 
rharterparty, make such repairs upon the ship as were necessary ‘ er ‘ asp ge 
as a transport. The clauses of the charterparty which bear upon the payment o 
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uliar, and the decision of the present case appears to me 
to depend upon the effect to be given to them. Freight is made payable at a 
monthly tonnage rate, during the time that the ship is in Her Majesty's employ, 
and ‘‘shall duly and efficiently perform the service for which she is hereby engaged. 

The first month's freight is to be paid in advance. At the end of the second month 
the owner, on producing a certificate in due form, is entitled to a bill for a moiety of 
a month’s freight; and at the end of the third month, upon production of a similar 
certificate, he becomes entitled to a bill for another moiety. At the end of the 
fourth and each succeeding month a bill for one month’s freight is receivable upon 
a certificate being produced. The result of this arrangement is that, after the 
expiration of the first three months, the charterers have always from one to two 
months’ freight already earned in their hands; and it is provided that the owner 


‘‘shall be paid the balance of freight on the passing in the office of the requisite 
accounts and documents after the discharge of the said ship.”’ 


Then follows the provision that if it shall be made to appear at any time to the 

commissioners that any delay has been caused by breach of orders, or that the 

ship became incapable from any cause whatsoever to perform efficiently the service 

contracted for, it shall be lawful for them . 
‘‘to retain in arrear the pay of the ship for two months as aforesaid, and to put 
the said ship out of pay, or to make such abatement by way of mulct out of the 
hire or freight of the said ship as they shall adjudge fit and reasonable.”’ 


freight are somewhat pec 


If the facts of the present case were such as to bring it within the principle of 
Jackson v. Union Marine Insurance Co. (9) that would afford an easy solution of 
the only question in issue. In that event the Commissioners of the Admiralty 
would have been, at common law, entitled to rescind the contract of charterparty, 
in respect that the sea risk encountered by the City of Paris in Simon’s Bay had 
made the object which the contracting parties had in view commercially impossible 
of attainment. But there is really no analogy between the case of a charter for a 
single voyage with a particular cargo, and that of a charter indefinite as to time, 
place, and cargo; and, moreover, it appears to me that, on a fair interpretation of 
this charterparty, it was mutually contemplated that the ship might be injured by 
perils of the seas, and that, whenever that occurred, she was to be repaired. In my 
opinion, neither the Commissioners of the Admiralty, nor their officials at Simon’s 
Bay, had a legal right to terminate the contract and to discharge the City of Paris 
from Her Majesty's service on April 17, 1879. It is, however, unnecessary to con- 
sider whether any liability would have attached to the insurers if the commissioners 
had insisted upon their right to discharge the vessel upon April 17, and had declined 
to pay freight upon that footing alone. The commissioners ultimately disallowed 
all claims for freight after Mar. 21, but allowed the cost of coals consumed on the 
homeward voyage, and the case was presented to your Lordships as if the com- 
missioners had not discharged the vessel at Simon’s Bay, but had disallowed freight 
from and after Mar. 21 in consequence of her inefficiency to perform the service 
for which she had been engaged. 

In this aspect of the case it could hardly be maintained that the commissioners 
were not empowered by the terms of the charterparty to refuse payment of freight 
subsequent to Mar. 21, 1879; but, when that is conceded, the question still remains 
whether the payments so withheld constitute lost freight within the meaning of the 
policy. The appellants in the first place maintain that, by the terms of the charter 
party, the due and efficient performance of the service for which the vessel wes 
engaged formed a condition precedent to the earning of freight. I am unable so 
to read the contract. The language of the leading clause with respect to freight 
does not appear to me to be fairly susceptible of that construction, and an = 
construction is quite inconsistent with the clause which follows vn Sues th 
commissioners to make an abatement by way of mulct out of the hike or freight . 
the ship. Reading the two clauses together, I think it is clear that freicht ‘ t 
run during the whole period of the vessel’s engagement, but that the Pa FR wo 


H.L.] INMAN S.S. CO. v. BISCHOFF (Lorp Watson) 449 


ao me * = Papp a eee vessel becoming inefficient, were to have 
i y pay bills (which I take to be what is meant 
by putting the ship out of pay), and of retaining the freight, deducting from its 
amount on final settlement any sum which they in their discretion might fix as a 
reasonable mulct in respect of such delay or inefficiency. ‘A 
If I am right in my construction of the charterparty the case turns upon a very 
narrow point. The inefficiency of the vessel was admittedly due to perils of the 
sea, which were within the risk insured by the policy, and, if it had been expressly 
stipulated in the charterparty that freight should cease to be payable so long as 
the ship was incapable from that cause of efficiently performing her contract, I do 
not doubt that the insurers would have been liable. That would have been a plain 
case of cesser or loss of freight by the perils insured against, but that is not the 
present case. The abatement of freight is not, in my opinion, necessarily dependent 
upon the fact that the vessel had been disabled by sea risks, but it is entirely 
dependent upon the discretion of the Commissioners of the Admiralty, who are not 
limited in the exercise of that discretion to considerations arising out of the 
casualty which has occasioned delay. They may quite legitimately take into 
account, in determining whether they will or will not inflict a mulct, the conduct of 
her owners under a totally different contract of charterparty, and many other con- 
siderations equally foreign to the ship or freight insured. In these circumstances, 
while I am conscious that the question is one of great nicety, I am unable to regard 
a disallowance of freight, which may be legitimately made on such considerations, 
as lost freight in the proper sense of the term. It appears to me that the deduction 
from freight, which the commissioners are empowered to make, is in truth and 
substance a penalty imposed upon the shipowner, which they are entitled to levy 
out of the freight retained in their hands. I am, accordingly, of opinion that the 
judgment of the Court of Appeal ought to be affirmed. 


LORD FITZGERALD.—The judgments of my noble and learned friends have 
my entire concurrence. As the charter was not limited in time, and might con- 
tinue for a considerable period, it seems plain that its duration was not to be deter- 
mined by any necessity arising for repairs, unless at least the repairs proved to be 
of so extensive a character, and likely to occupy so much time, as practically to 
put an end to the objects of the charter, and thus entitle the charterers to abandon 
the undertaking. The proviso so much commented on, which is the foundation of 
your Lordships’ judgment, seems to me to have conferred on the commissioners 
large powers of a judicial character, to be exercised according to judicial discretion. 
They do not seem, either by themselves or their officers, to have directly and for- 
mally exercised those powers. It is not pretended that they determined to retain 
in arrear the pay of the ship for two months, and to put the ship out of pay; nor did 
they formally and directly adjudge and declare that it would be fit and reasonable 
to make any abatement by way of mulct out of the hire or freight of the ship. x 
have not been able to discover that Captain Adean had authority to discharge the 
ship from the service. Under such circumstances I should have had some difficulty 
in coming to the conclusion that the commissioners had legally exercised the powers 
conferred on them by the contract of affreightment, and had adjudged it to be fit 
and reasonable that there should be a mulct out of the freight. It seems, however, 
to be assumed on both sides that the commissioners did, in some form or other, 
exercise their powers, and did eventually adjudge it to be fit and reasonable to 
make, and did make, an abatement by way of mulct out of the hire or freight 
equivalent to the two months’ freight which had otherwise been earned. It is on 
this that the plaintiffs seek to maintain the present action. — ty: 

I concur in the opinion that there has been no loss of freight within the terms 


of the policy. The freight was earned, but the plaintiffs have been deprived of it 
ise of the discretionary powers which the contract 


by the commissioners, in the exerc 
That was a risk against which the insurers did 


of affreightment vested in them. 
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not insure. If, however, there was a loss of freight, it would remain to be con- 
sidered whether ‘‘peril of the sea’’ was the immediate cause of the loss. The 
maxim, in jure non remota causa, sed proxima, spectatur, applies specially to 
marine insurances, so that in order to entitle the plaintiff to recover here the loss 
must be a direct, and not a remote consequence of the peril of the sea. The touch- 
ing on the Roman rock was a peril of the sea, and probably but for that the ship 
would have completed her undertaking and earned her two months’ freight, but it 
does not follow that the touching on the rock and consequent injury were the causa 
causans. The freight was not necessarily and directly lost by that calamity, and 
the consequent necessity for repairs. The plaintiffs were deprived of their right to 
the freight, if they were so deprived, by the action of the commissioners, or their 
officers, under the special provisions of the charterparty. The loss was not by the 
perils of the sea, but was occasioned Ly the contract. I concur in the opinion of 
Bramweuu, L.J., in this case, that the loss was not the necessary and proximate 
effect of the perils of the sea, and that the plaintiffs have failed to establish the 


immediate relation of the one to the other. 
Appeal dismissed. 


Solicitors: Gregory, Rowecliffes ¢ Co. for Hill, Dickinson & Lightbound, Liver- 
pool; Waltons, Bubb & Walton. 
[Reported by C. E. Maupen, Esq., Barrister-at-Law.]} 


GRIFFITHS v. EARL OF DUDLEY 


[QueEN’s Bencu Division (Field and Cave, JJ.), June 18, 16, 1882 | 


[Reported 9 Q.B.D. 857; 51 L.J.Q.B. 543; 47 L.T. 10; 
46 J.P. 711; 80 W.R. 797] 


Statute—Contracting out of operation—Prohibition—Express or to be implied 
from language of statute. 

Fatal Accident—Widow—Action by—Action barred by conduct which would have 
barred action by husband in lifetime. 

By an agreement entered into between a workman, the husband of the 
plaintiff, his widow, and the defendant, his employer, the workman undertook 
in the event of his receiving personal injury to look for compensation to a fund 
to which he and the employer both contributed, and that he would not claim 
compensation under the Employers’ Liability Act, 1880. The workman havin 
been killed in the course of his employment, his widow brought an pathos: 
oa employer under s. 1 of the Fatal Accidents Act, 1864, and the Act 

Held: (i) in the absence of express provision forbidding contracting out of 
a Statute, or necessary implication from the language of the redbhstad thd 
effect, a person could enter into a binding dohtrads not to claim “th me 
conferred by the statute; in the Act of 1880 there was no such pr hibit ‘i 
provision, express or implied; and, therefore, the agreement age the Ee 
Poa ae and his employer was not invalid; (ii) the right of the me 
o bring the action under the Act of 1864 was ; 

a ae a Cbarn right, and so she was barred os pie chess ated 
which would have barred an action by him in his lifetime: i i 
present case she was barred by the REN UP a arts ik hell MERE ERS 


hi 5 employer from j ini po i > e Act oO 880 
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A Notes. Considered : Williams vy. Mersey Docks and Harbour Board (1905), 74 
L.J.Q.B. 481. Distinguished: Nunan v. Southern Rail. Co., [1923] All E.R: Rep 
21. Considered: Dewhurst v. Salford Guardians, [1925] 1 Ch. 655; Davidsson rs 
Hill, [1900-8] All E.R.Rep. 997; Miller v. Grand Trunk Rail. Co. of Canada, [1906] 
A.C. 187; British Columbia Electric Rail. Co. v. Gentile, [1914] A.C. 1084; Hay- 
dock v. Goodier, [1921] 2 K.B. 384; Russell v. Rudd, [1923] A.C. 309; Admiralty 

B Comrs. v. Valverda (Owners), [1938] 1 All E.R. 162; Yelland v. Powell Duffryn 
Associated Collieries, Ltd., [1941] All E.R. 278. Referred to: Haigh v. Royal 
Mail Steam Packet Co., ante p. 77: ; 

As to contracts void under statutes, see 8 Hanspury’s Laws (3rd Edn.) 148, 144, 
and as to claims under the Fatal Accidents Acts, see ibid., vol. 28, pp. 34-40. 
For cases see 12 Dicrst (Repl.) 300-807 and 36 Diarsr (Repl.) 208 et seq... For the 

C Fatal Accidents Acts, 1846 and 1864, see 17 Hanspury’s Srarures (2nd Edn.) 4, 9. 


Cases referred to: 
(1) Wilson v. Merry (1868), L.R. 1 Se. & Div. 326; 19 L.T. 30; 82 J.P. 675, 1s A Woe 
34 Digest (Repl.) 280, 1999. 
(2) Read v. Great Eastern Rail. Co. (1868), L.R. 3 Q.B. 555; 9 B. & S. 714; 387 
D L.J.Q.B. 278; 18 L..T. 822: 33 J.P. 199; 16 W.R. 1040; 36 Digest (Repl.) 
216, 1142. 
(3) Priestley v. Fowler (1837), 3 M. & M. 1; Murp. & H. 305; 7 L.J.Ex. 42: 
1 Jur. 987; 150 E.R. 1030; 34 Digest (Repl.) 266, 1887. 
(4) Blake v. Midland Rail. Co. (1852), 18 Q.B. 93; 21 Jo.d..@.B. 238-18 L108, 
330; 16 Jur. 562; 118 E.R. 35; 36 Digest (Repl.) 221, 1176. 
(5) Bradshaw v. Lancashire and Yorkshire Rail. Co. (1875), L.R. 10 C.P. 189; 
E 44 L.J.C.P. 148; 31 L.T. 847; 23 W.R. 810; 24 Digest (Repl.) 766, 7555. 
(6) Leggott v. Great Northern Rail. Co. (1876), 1 Q.B.D. 599; 45 L.J.Q.B. 557: 
30 L.T. 334; 24 E.R, 784; 24 Digest (Repl.) 766, 7557. 
(7) Pym v. Great Northern Rail. Co. (1863), 4 B. & S. 896; 2 New Rep. 455; 
32 L.J.Q.B. 377; 8 L.T. 734; 10 Jur.N.S. 199; 11 W.R. 922; 122 E.R. 508, 
Ex. Ch.; 36 Digest (Repl.) 208, 1097. 


Appeal by the defendant against a decision of Dudley, Worcestershire, County 
Court, in favour of the plaintiff, a widow, in an action brought by her, under the 
Fatal Accidents Acts, 1846 & 1864, and the Employers’ Liability Act, 1880 [re- 
pealed by the Law Reform (Personal Injuries) Act, 1948], to recover damages from 
the defendant, as compensation for the loss and injury sustained by her and her 

G children in the death of her husband} a workman in the employ of the defendant, 
through an accident caused by the negligence of another workman, employed by 
the defendant as machinery inspector, in failing to see that the machinery and 
plant at the defendant's collieries, where the deceased man was employed, were 
in a safe and proper condition, in consequence of which neglect of duty an accident 
occurred which resulted in the deceased's death. 


Hk. T. Reid for the defendant. 
Jelf, Q.C., and Rupert Kettle for the plaintiff. 


F 


Cur, adv, vult. 
June 16, 1882. The following judgments were read. 


FIELD, J.—In this case a rule was obtained by counsel, on behalf of the 

J defendant (Lord Dudley), calling on the plaintiff to show cause why judgment 
should not be entered for the defendant, or why there should not be a new trial 
on the ground of misdirection and error in law on the part of the learned ap 
court judge in deciding that the defendant was liable, and that the Ge cnanes me 
Griffiths, did not, and had no power to, contract, on behalf of himself or of ule 
personal representatives, that the Employers’ Liability Act, 1880, should not apply 

in his case; and, further, on the ground also that such A contract was cient 
want of mutuality or consideration, and also as being against publie policy. The 
case ia 4 most important one, and the Act of Parliament which we are called on to 
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construe is a very important and a very useful one, and one upon which it 1s most 
desirable that, so far as this court can make it clear, there should be no element 
of doubt or uncertainty with regard to its effect and operation. a 

The facts of the present case, which it is material I should state at first starting, 
are sufficiently clear. The plaintiff sues, not in her representative capacity as the 
administratrix or executrix of her deceased husband, but as his widow; and she 
claims as such widow to be entitled, in default of the personal representatives 
suing, to maintain an action against the defendant to recover damages for the 
pecuniary loss and injury sustained by her and her children in consequence of her 
husband’s death—a right given to her by the Fatal Accidents Act, 1846 and 1864. 
The deceased man was a workman in the employ of the defendant, the Earl of 
Dudley, who is a very extensive mine and colliery owner, with a very numerous 
body of workmen in his employ. It appears that at the mines and collieries belong- 
ing to Lord Dudley the following system, by which his workmen are taught and 
encouraged to be prudent and thrifty, has for a great many years been established 
and acted on. There is a box ealled ‘‘The Field Club Box,’’ or “The Field Box,”’ 
to which every workman in the defendant's employ is expected to, and as a matter 
of fact does, contribute, out of his earnings, a small sum weekly, and, whatever 
the total amount of such contributions may be, Lord Dudley adds out of his own 
pocket an equal sum, thus doubling the total amount collected. The fund or money 
thus subscribed and raised is applied under the supervision, and at the discretion, 
as to amount, of the colliery managers, in whom the workmen place entire and 
implicit confidence, for the benefit of the workmen, in providing surgical and 
medical aid, a weekly sick allowance in case of accident or illness in the course of 
their work, funeral expenses in case of death, and an allowance to the widow and 
family of a workman killed when engaged in his employment. 

This state of things had been in existence at the collieries long before the passing 
of the Employers’ Liability Act, 1880. The general object of that Act clearly was 
to avoid the absolute injustice arising to workmen from the then state of the law 
on the subject, by which an employer, unless he had himself been guilty of actual 
personal negligence, was held not to be liable to a workman in his employ for 
injuries sustained by the latter in the course of his employment. If the employers 
knew that the plant upon which a workman was to be engaged at work was out 
of order, and the workman did not know of it, it was clear, even before the 
Employers’ Liability Act, that a duty was cast upon the master to keep the plant 
in order, and he would, therefore, be liable; but it was also clear, and remains clear 
now, that, for the negligence of a fellow-workman, not being a person described in 
the sections of the Act as one intrusted with general superintendence or manage- 
ment, the master was not, and is not now, liable [The doctrine of common employ- 
ment was abolished as a defence by the Law Reform (Personal Injuries) Act, 1948] 
Wilson v. Merry (1), however, in the House of Lords, finally decided, that ‘inven 
put by the employer in his own place to superintend and manage the whole of the 
work, whatever it might be, was nevertheless a fellow-servant of the workmen, and 
that an injured workman, therefore, could not recover damages from the yeh st 
for injuries arising from the negligence of such supeniutendent, although similar 
negligence on the part of the master himself, resulting in injury to a workman 
would have given such workman a right of action. It was the object and intenti A 
of the Act of 1880, as is clearly shown by its language, to remedy that evil ma 
iarneresbabinnitirydbemieyeriirrdar lial iar ml | 
sae? ng e service or employment of the person 
against whom he brought his action, and also to avoid the injustice arising i 
cases where workmen were injured or killed in consequence of the negli sae 
persons in the position of foremen and superintend aay 

perintendents under the emplo d 
where, before the Act, no remedy existed. Upon the Act coming i ployers, an 
ietiduseniidat Hadad q es oming into operation, 

een made between the deceased man and the defendant, hi 
employer, without doubt the deceased would have been entitled to the benefit of a 
its provisions, because I think the object and intention of the Act were to get rid 


KE 
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A of the inference arising from the mere fact of service and employment, and not in 


any way to get rid of an absolute and express contract. 

What happened here when this Act came into operation? Lord Dudley, it 
appears, determined not to employ any persons in his mines and collieries who 
were not willing to enter into or to continue in his employ under the terms and 
conditions of the printed notice referred to in the case. I do not say that he 
determined this autocratically and without consulting his workmen, for the men 
held meetings and came to the conclusion that it was desirable to go on upon 
the old system regarding the ‘‘Field Box’’—at all events it is clear that the deceased 
man Griffiths assented to, and was willing to, and did, continue in or enter into 
his employment at the collieries upon these terms, and it is also perfectly clear that 
these terms do expressly stipulate and contract that neither the workman nor his 
representatives, nor any person entitled at his death to look to the funds of the 
“Field Box’’ for compensation in case of injury or death, shall look to Lord Dudley 
for compensation in any such case. There is no suggestion or allegation of fraud 
or duress of any kind in the matter, neither was it a mere naked bargain without 
consideration; on the contrary, the defendant puts his hand into his pocket every 
year for the purpose of doubling the fund which the thrifty workman is willing to 
lay by. It is clear that the deceased was ready and willing to relinquish his rights 
under the Act of 1880 in consideration of the benefits accruing to him under the 
terms and conditions of service to which he agreed, and on which he was content 
to stand; and by those terms he could not, had he survived, have sought compensa- 
tion from tbe defendant under the Act. The contract into which he entered seems 
to me to be a very sensible and reasonable one, and founded upon abundant and 
very good consideration. 

Under these circumstances, then, the deceased workman sustained injuries in the 
course of his employment from which he died, and thereupon his widow, the plain- 
tiff, brought the present action, which was tried before a very learned and honoured 
county court judge, who took a view of the statute in which, upon the whole, 
I am unable to concur. First, he held that in this particular case the contract 
was void for want of mutuality and consideration. The entry into the service 
is clear, and though there is nothing in writing by the workman, yet the entry 
into the service and being allowed to serve on the terms of the printed notice 
is abundant consideration; and the plaintiff's counsel did not press the point, which 
is clearly untenable, and though he took it, as in duty bound to do, he very 
properly abandoned it. Secondly, the county court judge held that the contract 
was void, as being against public policy. The only public policy that can be sug- 
gested in the present case is the interest of the employed; and it is said, wud | 
apprehend the argument aright, that, the intention of the Act and of the legislature 
being such as it is supposed, and as I have before stated it to be, that intention 
will be entirely frustrated, and it would be contrary to the public interests of the 
realm, if workpeople were to be allowed to enter into such a contract as this. 
Why? I do not myself see why it is that a workman is always to be put upon so 
low a stage. My experience of them as a body is that as a general rule they are 
very intelligent people, who understand their own interests exceedingly well, perhaps 
quite as well as those above them in the social scale, and that they are quite able 
to make reasonable and sensible contracts. No doubt sometimes their wage is low 
and their quantity of service is great, and they may occasionally be placed in a 
position of hardship in being obliged to accept what is not a good contract or to 
go without work. To such an extent, perhaps, it may be said that a contract of 
this kind might interfere with public policy. But in this particular instance, this 
contract, so far from frustrating the intention of the Act or being antagonistic to 
the interest of the workman, is, in my judgment, quite the contrary. It advances 
a thrifty policy, and is calculated to teach and induce the workmen to be prudent 
and saving, and I see no ground on which it can be brought within any principle 
opposed to either public or private policy or interest. 
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Thirdly, it was held by the county court judge that, although the deceased man, 
had he lived, might himself have been precluded by his gonteagh from maintaining 
an action under the Act, yet that he could not, as it is called, ‘‘contract his widow 
out of the Act,’’ or contract, as it is said, against her. A man who contracts, con- 
tracts for himself and his own acts, and his representatives are bound by his acts ; 
his administratrix or his executrix is clearly bound by them. But it is said that 
the widow comes in as of a new right, quite distinct from and independent of 
that of her husband or his representatives. There is no doubt a good deal in that 
argument. The language of the statute, without doubt, gives to the widow a 
right to sue independently of her representative character as executrix or adminis- 
tratrix, for the Fatal Accidents Act, 1846, s. 2, provides that the action shall be 
brought in the name of the executor or administrator of the deceased person for the 
benefit of the wife, husband, parent, or child of the deceased person, and then 
the amending Act of 1864, by s. 1, goes a step further, and says that, in case no 
action be brought by the executor or administrator within six months after the 
death, then it may be brought in the name of all or any of the persons, if more 
than one, for whose benefit the action would have been if it had been brought by 
the executor. There is no doubt, therefore, that to that extent a right is given 
to the widow to sue, but that is only a mode of procedure. It does not give her a 
new independent and individual right. It is procedure merely. The executors 
might take a different view of the matter from the widow; they might perhaps 
think that the defendant was not liable, or they might hesitate about incurring 
the costs of an action with a small estate; therefore, it was thought right to make 
her the person to move in the matter in their default, but not thereby to give 
her any new right. That that is so is clearly established by Read v. Great Eastern 
Rail. Co. (2) in which it was held by the Court of Queen’s Bench that the widow 
was barred by an act of her deceased husband in his lifetime, which was a bar to 
him. That can, of course, only be because she took to that extent the right under 
him, but in respect of injury to him she was barred by a contract made by him. 

We are now brought to the last point, viz., whether by the language of the 
Employers’ Liability Act, 1880, itself the defendant is not precluded from setting 
up the contract as a defence to the action. I thought at the time, and I think now, 
that the language of s. 1 of the Act is not free from doubt, but I think-it would 
be construing the statute too closely to draw the inference from the words in 
question which I at one time thought might be drawn from them. The way in 
which the construction that for a short time I thought might be put upon the 
statute occurred to me was, that the doctrine of Priestley v. Fowler (3) was not 
founded upon fraud or compulsion, or anything of that sort, but upon contract. 
It was there held that, from the mere fact that the relation of employer and 
workman existed, the necessary implication was that on entering the service there 
was an implied contract that the workman should not look to the master for com- 
pensation in the case of accidents in his employment. Then the words of the 
section in question are that a workman injured 


ee . . . . 

shall have the same right of compensation and remedies against the employer 
as if the workman had not been a workman of nor in the service of, the 
employer, nor engaged in his work.”’ 


At first I thought that might mean, if one took him, as being a workman, out of 
the service; then, of course, an express contract would not alter that in any way 
and could not carry it further than an implied one. But, as Cave, J. pointed 
out during the argument, the workman himself is obliged to rely on aaue words 
because, in this present case, if he had not held the relation of workman to Lord 
Dudley, he would have had no action at all. It is not pretended that he was a 
volunteer, or that he was invited to come; it was by reason of his contract to do 
the defendant’s work that he was there. Therefore, one of the elements of: his 
own proof is that he was a workman; and to strike out the words ‘‘as if hé was 
not a workman, ete.,’’ would be cutting away his ground of action altogether, for 
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it was only by reason of his being a workman that he was lawfully on the premises. 
My doubt arose merely from the peculiar language of the section. 

But, independently of that peculiar language, I think it is better to take a broad 
view of an Act of Parliament, and see whether we can discover in it what the 
real intention of the legislature was. The intention of the legislature, as expressed 
generally by the Act, was, it seems to me, that in cases where the master or his 
representative, as defined by the Act, had been guilty of negligence resulting in 
injury to the workman, then the injured workman should have his remedy and be 
entitled to maintain an action for the recovery of damages against his employer, 
without being met by the answer on the part of the latter that the negligence was 
that of a fellow-workman and not of the employer. For that purpose this was the 
mode adopted for expressing that view. The language of the Act does not go far 
enough to oblige us to say that freedom of contract is forbidden by the Act; and 
I am fortified in that view by a reference to the different Acts of Parliament in 
which the legislature have expressed their determination and will that a man 
shall not make a contract in defiance of that which public policy requires. As a 
general rule, I think right is required. As a general rule, too, the law of this 
country absolutely respects freedom of contract; but at times the legislature has 
come to the conclusion that a great public interest is to be served, or a great 
public injustice avoided, by preventing certain persons from making contracts con- 
trary to these general rules. Where the legislature has done this, as in the Ground 
Game Act, 1880, the old Landlord and Tenant Act, the Truck Act, and in various 
other instances, it has done so expressly. There is nothing of that kind here. 
It is also a perfectly legitimate rule of construction to see what the consequences of 
any particular decision are likely to be, and, if it appears that a given construction 
would be likely to lead to injustice, it is not, of course, to be presumed that the 
legislature used doubtful or ambiguous language with the intention of creating such 
a result; but it is no reason for the court not carrying out a statutory provision, 
clearly and unambiguously expressed, that it seems to be unjust; and if there is no 
doubt in the language used, the consequences, whatever they may be, must be put 
up with. 

In the present case it would, I think, tend to great injustice if the suggested 
doubtful construction of the section in question were to prevail. The strongest 
argument to my mind in favour of the view taken by the county court judge, and 
urged before us today by the learned counsel for the plaintiff, is the known desire 
of the legislature to protect workmen of all classes. There is no question about 
that. uate hours, fenced machinery, education, factory labour, employment of 
children; all these are cases in which the legislature has afforded protection. For 
wise and good purposes undoubtedly Parliament has taken care of certain classes 
of people, and intends that they shall have the full benefit of that legislation. If 
one could see that, by putting the construction upon this statute which I think we 
ought to put, a large class of workmen would be deprived of any just protection 
which the legislature clearly intended to give them, that would be a strong argument 
and reason for our not so construing the Act; but it is not sufficiently clear that 
that would be so, nor do J see enough in the arguments advanced on behalt of the 
plaintiff to justify the court in interfering with the broad principle of freedom of 
contract, or laying down as law that workmen are not at liberty to contract for 
themselves, unless the legislature has, in clear, express, and unmistakable terms, 
prohibited them from so doing. On the above grounds and for the above reasons, 
therefore, I have come to the conclusion that the plaintiff's action is not maintain- 
able, and that the judgment of the learned county court judge in his favour must 
be reversed and judgment be entered for the defendant. 


CAVE, J.—I am entirely of the same opinion, The short point in this case is 
whether a workman can contract himself, his representatives, and his wile and 
out of the benefits of the Employers’ Liability Act, 1880. The plaintiff's 


family, it has been contended for the plaintiff that 


husband did so contract himself, and 
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that contract is, on four grounds, no answer to the action brought by her as his 


ridow. . . . * 
; First it was said that there was no mutuality—no consideration for the contract. 


That point, however, was given up by counsel for the plaintiff in the course i 
the arcument. It is quite untenable, and it is unnecessary to say any ries 
about i: Secondly, it was said that such a contract was against public policy. No 
authority, however, was cited in support of that proposition, and I am -not able 
mvself to see that such a contract is at all against public policy. Certainly it is a 
view of the matter which should not be held by us, unless we were perfectly 
satisfied that the case fell within the lines of the old decisions upon that point. 
Freedom of contract ought not to be narrowed by the judges upon their view of 
what publie policy is, unless they are perfectly clear that they are acting, in 
so narrowing it, within the lines which have been laid down by the old cases on 
the subject. To my mind the present case does not at all fall within those old 
lines, and, therefore, I reject that second contention of the plaintiff also. 

Thirdly, it was said that, although a workman may be entitled to bargain away 
his own personal rights under the Act, he is not entitled to bargain away the rights 
of his wife and family. With regard to that argument, heretofore, before the 
Fatal Accidents Acts, a man who had sustained personal injuries through an acci- 
dent and died left behind him nothing in respect of which his representatives 
could sue for damages, unless there was damage caused by the accident and his 
death to his personal estate, in which case a cause of action survived to his per- 
sonal representatives, but, in respect of an injury to his person only, no cause of 
action survived. This was thought, and not unreasonably, to be unjust and hard 
in the case of a person who thus met with his death and left persons in certain 
degrees of relationship surviving him, and consequently the legislature interfered, 
and passed the Act of Parliament known as Lord Campbell’s Act, whereby, by way 
of substitution for that part of the right of action which up to that time died with 
the decease of the injured person, a right to bring an action for the recovery of 
damages was given to his family—persons, that is, standing in certain degrees of 
relationship to him. Whether that was a new and an independent right given to 
the family of the deceased, or whether it was simply in substitution of the right 
which would have existed in the man himself had he survived, has been decided 
already by the Court of Queen’s Bench in Read v. Great Eastern Rail. Co. (2), and 
by that case we are bound. Several cases, viz., Blake v. Midland Rail. Co. (4); 
Bradshaw v. Lancashire and Yorkshire Rail. Co. (5); Leggott v. Great Northern 
Rail. Co. (6); and Pym v. Great Northern Rail. Co. (7) were cited before us by 
counsel for the plaintiff as being inconsistent with the decision in Read v. Great 
Eastern Rail. Co. (2), but, for myself, I am entirely unable to say that they are 
inconsistent with that decision, and I am of opinion that Read’s Case (2) is still 
binding upon us, and that we are, therefore, bound to decide in accordance with it. 

Then comes the last point, arising upon the language of s. 1 of the Act of 1880, 
which, it has been argued for the plaintiff, prohibits the making of any contract 
which shall be capable of being used or set up as an answer or defence to an 
action by a workman against an employer under the Act. I quite agree that the 


language of this section is very far from being happily chosen. What the section 
says is this: ! 


‘Where after the commencement of this Act personal injury is caused to a 
workman [he] shall have the same right of compensation and remedies against 


the employer as if [he] had not been a workman of nor in the service of the 
employer, nor engaged in his work.’’ 


If that were taken in its apparently literal sense, it would follow that th intiff’ 
deceased husband must be regarded as a stranger. He was on the S ienags 
premises, when he met with the accident, by virtue of his contrac 
by virtue of that only, and he was there for the 
which he had contracted to do, 


t of service, and 
purpose of performing the work 
and for that purpose only; and, if he is to be 
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A regarded as not having been a workman, nor in the service of the defendant, the 


employer, nor engaged in his work, it follows that he was on the premises as a 
trespasser, or at most as a mere licensee—not there under any contract, nor there 
in the performance of some work in which both parties were interested. The result 
of that in this and the vast majority of such cases would be that no action whatever 
could be maintained. 

It is impossible to suppose that such a result was intended by the legislature. 
What was considered was this. As far back as the decision in Priestley v. Fowler 
(3) it was held, and it continued thenceforward to be held, that a workman should 
not be able to sue his master for injuries sustained through the negligence of a 
fellow-workman, and the courts have expressed that in a way which is usual in 
courts of common law, viz., they have held that there was an implied contract 
between the master and the workman to that effect. In the courts of common 
law there has always been some hesitation in laying down a liability as existing in 
any other way than by way of contract or as a tort; and, inasmuch as this could 
not be said to be a tort, there were numberless liabilities which it was desired 
should be established to be by contract. Then, where there was no express con- 
tract, the contract received the name of implied contract, which means simply 
legal liability having a very strong resemblance in its incidents and character to 
the liability which arises out of an express contract. That doctrine, as laid down 
in Priestley v. Fowler (3), was subsequently extended in Wilson v. Merry (1), and 
extended beyond the mere fact of injury arising from the negligence of what one 
would call simply a ‘‘fellow-workman”’ to that of injury caused by the negligence of 
a foreman or superintendent in the service of the employers. 

After a time it began to be thought that it was not expedient, or for the public 
advantage, that that doctrine should any longer prevail, and consequently the 
Employers’ Liability Act, 1880, was passed for the expressed purpose of removing 
the obstacle which had been placed by the decision in Wilson v. Merry (1) in the 
way of a workman’s recovering damages from his employer, in a case where ia 
injury had been occasioned otherwise than by the negligence of a ee = 
pure and simple. That statute consequently provided that in five specified ¢ asses 
of cases a workman might bring his action ‘‘as if he had not been a workman, 
which I take to mean nothing more than this—that when a workman luiager bis 
action within these five specified cases, the employer shall not be at leat 
say; ‘‘You occupied the position of a workman in my service and, there orev 
must be taken to have impliedly contracted to bear the nee we marie ae 
the negligence of your fellow-workmen in these five cases.’’ The legis rts as - 
that that shall not be the legal result of the position of workman and employer, or, 
in other words, that, in the five cases specified in s. 1 of the Act, the workman 
shall not be held to have impliedly smog eh ss Peering me 
natural and reasonable sense of the language of the statute, 

i i i sally destroy what the legislature 
compelled to put upon it a meaning which would really Melee oath as aie 
va ay enagee RN rae st as ot Lo La LEDS confer upon him. 

i ene 2g 
atts ate Fretp, J., in thinking that the judgment should be entered 


for the defendant in this case. Appeal allowed. 


Solicitors : Stokes & Robinson for W. Waldron, Brierley Hill; Benbow, Saltwell & 


I Tryon. 


[Reported by Henry Letcn, Esq., Barrister-at-Law. ] 
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DALLOW v. GARROLD. Ex Parte ADAMS 


[Courr or Apprau (Sir Baliol Brett, M.R., and Lindley, L.J.), December 2, 3, 

1884 | 

[Reported 14 Q.B.D. 543; 54 L.J.Q.B, 76; 52 L.T. 240; 
33 W.R. 219; 1 T.L.R. 114] eye 
Solicitor—Charging order—Priority as against garnishee—Solicitors Act, 186 

(23 & 24 Vict., c. 127), 8. 28. ; 

By s. 28 of the Solicitors Act, 1860 [now Solicitors Act, 1957, 8. 72), a 
solicitor who had been employed in any court proceedings might obtain a 
declaration from the court or judge before whom the proceeding had been heard 
that he should be entitled to ‘‘a charge upon the property recovered or pre- 
served’’ through his instrumentality ‘‘for the taxed costs, charges and expenses 
of’ the proceedings, and ‘‘all conveyances and acts done to defeat, or which 
shall operate to defeat, such charge or right, shall, unless made to a bona fide 
purchaser for value without notice, be absolutely void and of no effect as against 
such charge or right... .”’ 

A solicitor acted on behalf of a successful plaintiff in certain proceedings, and 
in due course the defendant paid the amount of the debt and the balance of the 
taxed costs to the sheriff. Before the money was paid over a garnishee sum- 
mons was served on the sheriff by a judgment creditor of the plaintiff. Subse- 
quently the solicitor obtained an order under s. 28 of the Solicitors Act, 1860, 
charging the fund in the sheriff's hands with the balance of the taxed costs 
remaining due to him. 

Held: the garnishee was not ‘‘a bona fide purchaser for value without notice,”’ 
and, therefore, under s. 28, the solicitor was entitled to priority. 

Shippey v. Grey (1) (1880), 42 L.T. 673, and Faithfull v. Ewen (2) (1878), 
7 Ch.D. 495, applied. 


Notes. The Solicitors Act, 1860, s. 28, has been replaced by the Solicitors Act, 
1957, s. 72 (837 Hatssury’s Sratures (2nd Edn.) 1116). ; 

Applied: Re Suffield and Watts, Ex parte Brown, [1886-90] All E.R.Rep. 276; 
Cole v. Eley (1894), 38 Sol. Jo. 5338. Considered: The Paris, [1896] P. 77; Higgs v. 
Higgs, [1934] P. 95. Applied: Re Blake, Clutterbuck v. Bradford, [1945] 1 All 
E.R. 1. Referred to: Watts v. Hetley (1899), 44 Sol. Jo. 184; Re Deakin, Ex 
parte Daniell, [1900] 2 Q.B. 489; The Marie Gartz (No. 2), [1920] P. 460; 
Campbell v. Campbell and Lewis, [1941] 1 All E.R. 274. 

As to priority of charging orders where a charging order in favour of a solicitor 
has been made, see 86 Hauspury’s Laws (8rd Edn.) 189; and for cases see 42 
Dicest 301 et seq. 


Cases referred to: 
(1) Shippey v. Grey (1880), 49 L.J.Q.B. 524; 42 L.T. 673; 28 W.R. 877, C.A.; 
42 Digest 302, 3365. 
(2) Faithfull v. Ewen (1878), 7 Ch.D. 495; 47 L.J.Ch. 457; 87 L.T. 805; 26 
W.R. 270, C.A.; 42 Digest 302, 3369. , 
(3) Haymes v. Cooper, Cooper v. Jenkins (1864), 33 Beav. 431; 3 New Rep. 627; 
33 L.J.Ch. 488; 10 L.T. 87; 10 Jur.N.S. 808; 12 W.R. 539: 55 FE R. 43 
42 Digest 289, 3242. Page 
Also referred to in argument : 


Re Stanhope Silkstone Collieries Co (1879), 11 Ch.D. 160; 48 L.J 
; D. 160; J.Ch. 409; 40 
a L.T. 204; 27 W.R. 561, C.A.; 10 Digest (Repl.) 998, 6855. 
tamer v. Giles, Giles v. Hamer (1879), 11 Ch.D. 942: 48 L.J.Ch. 508; 
270; 27 W.R. 884; 42 Digest 298, 3319. Se 
Hough v. Edwards (1856), 1 H. & N. Lie 


26 Lid Hix, 5439s are, - 156 
E.R. 1164; 42 Digest 288, 3236. i a 


A 


g A 


C.A,] DALLOW v. GARROLD 459 


Eisdell v. Coningham (1859), 28 L.J.Ex. 218; 21 Digest (Repl.) 748, 2350. 

Birchall v. Pugin (1875), L.R. 10 C.P. 897; 44 L.J.C.P. 278; 23 W.R. 923; 
sub nom. Burchell v. Pugin, 82 L.T. 495; 42 Digest 289, 3241. 

Higgs v. Schrader (1878), 3 C.P.D, 252; 47 L.J.Q.B. 426; 26 W.R. 881; 42 
‘Digest 299, 3332. ; 

Beavan vy. Earl of Oxford (1856), 6 De G.M. & G. 507; 25 L.J.Ch. 299; 26 
L.T.0.8. 277; 2 Jur.N.S. 121; 4 W.R. 274; 48 E.R. 1831, L.C. & L.JJ.: 
21 Digest (Repl.) 660, 1495. 


Appeal from an order of the Divisional Court (Potnockx, B., and Lopzs, J.), in 
an action brought by a garnishee to set aside a charging order made by Denman, J 
in favour of a solicitor, one Adams. 

In an action Dallow v. Garrold the plaintiff recovered £10 8s. 11d., the amount 
by which the sum found to be due to the plaintiff on his claim exceeded the amount 
found to be due to the defendant on his counterclaim. There was a balance of 
£97 19s. 3d. due from the defendant to the plaintiff in respect of costs. These 
sums were paid to the sheriff on April 7, 1884, together with £2 2s. interest and 
£1 6s. costs of execution. 

On April 8, 1884, a creditor named Davies, who had obtained a county court 
judgment against the plaintiff for £8 8s. 10d., caused a garnishee summons from 
the county court, returnable on May 27, attaching all debts due to the plaintiff 
to answer the county court judgment, to be served on the sheriff. On April 18, 
1884, notice of the receipt of the money by the sheriff, and of the service of the 
garnishee summons, was given by the sheriff to the plaintiff's solicitor. On May 3, 
1884, the sheriff paid to the plaintiff’s agent £101 7s. 3d. out of the sum which 
he had received under the execution, retaining the balance of £10 8s. 1ld. On 
May 14, 1884, Mr. Adams, the solicitor who had acted for the plaintiff in the 
action of Dallow v. Garrold, gave notice to the sheriff that he claimed a charge on 
the sum retained in respect of the balance of taxed costs due to him, which 
amounted to £58 12s. 8d. On June 11, 1884, Mr. Adams made an application to 
Denman, J., and obtained an order under the Solicitors Act, 1860, s. 28, charging 
the fund recovered by the plaintiff with the costs due to Mr. Adams, On June 24, 
1884, the garnishee summons (which had heen adjourned) came on for hearing 
before the judge of the county court. The charging order was produced, and the 
judge declined to make any order on the summons, but directed the sheriff to retain 
the money in his hands for twenty-eight days in order that the garnishee might 
have time to apply to set aside the charging order. A. L, Suir, J., at chambers set 
aside the charging order, but his order was reversed by the Divisional Court. 

By the Solicitors Act, 1860, s. 28 > 


“In every case in which an attorney or solicitor shall be employed to prose- 
cute or defend any suit, matter, or proceeding in any court of justice, it shall 
be lawful for the court or judge before whom any such suit, matter, or pro- 
ceeding has been heard or shall be depending, to declare such attorney or 
solicitor entitled to a charge upon the property recovered or preserved, and 
upon such declaration being made, such attorney or solicitor shall have a 
charge upon and against and a right to payment out of the property, of 
whatsoever nature, tenure, or kind the same may be, which shall have tens 
recovered or preserved through the instrumentality of any such attorney ea 
solicitor, for the taxed costs, charges, and expenses of or in ae 
suit, matter, or proceeding ; and it shall be lawful for such court or ju Be : 
make such order or orders for taxation of, and for raising and aera Oo 
such costs, charges, and expenses out of the said property as eee mat " 
judge shall appear just and proper, and all conveyances and acts i eas ae 
or which shall operate to defeat, such charge or right, shall, AB r at e hte 
bona fide purchaser for value without notice, be absolutely voi me 0 ye 
effect as against such charge or right; Provided always, that no such orde 


22 
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udge in any case in which the right to A 


de by any such court or j 
Se Mae ee and expenses is barred by any statute of 


recover payment of such costs, charges, 
limitations.’ 
W. EB. Hume Williams (A. T. Lawrence with him) for the garnishee. 


Hollams for the solicitor. 


SIR BALIOL BRETT, M.R.—In this case a solicitor acting on behalf of the 
plaintiff in the action has obtained judgment for the plaintiff against the defendant 
for the amount of the debt and costs. The costs in such a case are certainly 
something which is recovered, and I am of opinion that they are ‘‘property re- 
covered’’ within the meaning of the Solicitors Act, 1860, s. 28. The amount of the 
debt and costs was originally in the hands of the judgment debtor, and afterwards C 
came into the hands of the sheriff. While this money was in the hands of the 
sheriff a garnishee summons was served on the sheriff by a judgment creditor of 
the plaintiff. A charging order was afterwards obtained by the solicitor who had 
acted for the plaintiff in the action. The question to be decided is, whether the 
solicitor is entitled to have the proceeds of the judgment paid over to him, or 
whether the garnishee is entitled to priority. D 

This turns on the construction of s. 28 of the Solicitors Act, 1860. Here there 
is no conveyance within the meaning of that section, but there is an ‘‘act done,”’ 
namely, the application for the garnishee order, which will ‘‘operate to defeat”’ 
the ‘‘charge or right’’ of the solicitor, if it is held entitled to priority. Here there 
was a case depending before the court; by the statute ‘‘the court or judge before 
whom any such suit, matter, or proceeding has been heard or shall be depending” 
can make a charging order, and these words, ‘‘the court or judge,”’ in a statute or 
rule of court, unless there is something to show a contrary intention, are always 
taken to include a judge sitting at chambers. Therefore, by these words Denman, J., 
had jurisdiction, and the proper person to make the charging order made it. 

Then the question is whether the solicitor’s charge is to be defeated by a garni- 
shee order in favour of a judgment creditor of the plaintiff. Is a person who obtains 
a garnishee order within the meaning of these words in Act, ‘‘unless made to a F 
bona fide purchaser for value without notice.’’ The argument on behalf of the 
garnishee is, that any person whose claim is bona fide is protected by these words, 
but the words mean a person who has purchased for value, and a person who has 
obtained a garnishee order has not done that, and, therefore, is not within the 
exception. I am, therefore, of opinion that, if we decide the case on the construc- 
tion of the statute alone, the solicitor is entitled to priority. Moreover, I cannot G 
distinguish the facts of the present case from those of Shippey v. Grey (1), and the 
decision of the Court of Appeal in that case was founded on the previous decision, 
also of the Court of Appeal, in Faithfull v. Ewen (2), to the same effect. There- 
fore, there are two decisions of the Court of Appeal, which are binding on us, and 
there is also a long string of decisions in the Admiralty, Common Law, and 
Chancery Courts. Counsel has argued ably on behalf of the garnishee, but the H 
weak point of the argument is, that he has been driven to trying to distinguish the 
Saab ek authorities referred to by taking separate sentences out of 
he ares rh 7 “ie Nee ace instead of dealing with the facts of the cases. 
ought to Aalidave ai die 5 li ti ab st prnapls our authority, that we 
: g ; gainst the appeal. In delivering judgment in the court below, 

oLLocK, B., made use of the following expressions : 


“Tt seems to me that the intention must have been to give the solicitor some- 
thing beyond the lien that existed before in his favour upon funds which might 
be in his custody, and to enable an order to be made charging any pro dit 

recovered through his instrumentality. That being so, the eines enti is etal : 
that charging order is to be dealt with as if it were a mere voluntar cha 3 
given by the party entitled in favour of another, or whether it is to be looked 
upon as intended to give the solicitor priority over all persons shikageete 
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‘ A claiming any interest in the fund, so long as the fund remains under the control 
of the court. It seems to me that the latter is the effect intended by the Act.” 


I think this is the proper result of all the previous cases. 


~ LINDLEY, L.J.—I am also of opinion that the decision of the Divisional Court 
ought to be affirmed. Mr. Davies wants to attach the money in the hands of the 
B sheriff; that money is the proceeds of the action brought by Dallow against 
Garrold, and he knows this; he is not a purchaser, and he cannot say he had no 
notice that it was probable that the solicitor who acted for the plaintiff in that 
action would apply for a charging order; but he says that because he is first his 
garnishee summons is to defeat the solicitor’s claim. I am of opinion that this 
contention is contrary to the terms of the Act. The Act comes to this, that a 
C solicitor has an inchoate right to obtain a charging order, which right cannot be 
defeated by a claim made by any person who has notice. It has been so held in 
all the cases which have been decided on this section, among which I may refer 
to the decision of Lorp Romitty in Haymes v. Cooper (3). There are also the two 
decisions of the Court of Appeal, which have been already referred to, and a 
number of cases in Admiralty, Common Law, and Chancery Courts, all to the same 

D effect. 
Appeal dismissed. 


Solicitors: Matthews & Garrold; Roberts & Barlow. 
[Reported by P. B. Hurcutns, Esq., Barrister-at-Law.] 


fF THE GLENAVON (OWNERS) v. THE GLENFRUIN (OWNERS). 
THE GLENFRUIN 


[| PROBATE, Drvorce AND ApmrraLty Diviston (Butt, J.), March 10, 18, 19, 31, 
1885] 
[Reported 10 P.D. 108; 54 L.J.P. 49; 52 L.T. 769; 33 W.R. 826; 
G 5 Asp.M.L.C. 418] 


Shipping—Salvage—Salvors owners of assisted vessel—Right of shipowners to 
recover salvage from cargo owners—Salvage rights of master and crew un- 
affected—Right of cargo owners to counterclaim from salvors. 

Shipping—Seaworthiness—Absolute warranty—Latent defect in main shaft— 

H Impossibility of detecting flaw—Liability of shipowners. a 
A steam screw-ship carrying cargo under a bill of lading containing exceptions 
against loss or damage from machinery and all and every the dangers and acci- 
dents of the seas and of navigation, of whatever nature or kind, became dis- 
abled through her main shaft breaking in consequence of a latent defect which 
was in existence prior to the sailing of the vessel but could not have been 
I detected. Another vessel belonging to the same owners rendered salvage 


assistance. 


Held: (i) the warranty of seaworthiness in the bill of lading was absolute, and, 


although it was impossible for the shipowners to have discovered the flaw in the 
shaft the defect rendered the vessel not reasonably fit for the voyage and, 
therefore, the vessel was unseaworthy; (ii) the exceptions in the bill of lading 
had no application in the case of a ship which was unseaworthy at the time af 
sailing and the unseaworthiness was the efficient cause of the loss or ya 
(iii) to avoid circuity of action the shipowners, as the owners of both vessels, 
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: from recovering salvage from the cargo owners; (iv) salvage 
Eadie iia of the salving vessel could be claimed from the shipowners 
by the cargo owners by way of counterclaim. . . 
Notes. Applied: The Northumbria (1906), 95 LT. O18. rene cst: Bare 

Kafiristan, [1937] 3 All E.R. 747; Smith Hogg & Co. v. Blac i Kee i 
General Insurance Co., [1940] 3 All E.R. 405. Referred to: The Sa Hn i 
Hughes (1895), 73 L.T. 141; The Duc D’Aumale, [1900-3] All E.R. ais of 
Nelson v. Nelson Line (Liverpool), Ltd. (1907), 96 L.T. 402; The Europa, [ ” 
All E.R. Rep. 894; Ingram and Royle, Ltd. v. Services Maritimes Du Tréport, Ltd. 
(1918), 82 L.J.K.B. 874; The Leon Blum, [1915] P. 90; The Christel ents 
[1924] P. 61; Akt. Ocean v. Harding, [1928] 2 K.B. 371; Fiumana Societa Di 
Navigazione v. Bunge & Co., [1930] 2 K.B. 47; Tempus Shipping Co. v. Louis 
Dreyfus ¢& Co., [1931] 1 K.B. 195; Goulandris Bros. v. B. Goldman & Sons, 
1957] 8 All E.R. 100. 
As 1s exceptions relieving the shipowner, see 35 Hatssury'’s Laws (3rd Edn.) 
288 et seq., as to seaworthiness, see ibid., 873-877, 401 et seq., and for salvage, see 
ibid., 731 et seq. For cases see 41 Dicesr 407 et seq., 471 et seq., 838 et seq. 
Cases referred to: 
(1) Lyon v. Mells (1804), 5 Hast, 428; 1 Smith, K.B. 478; 102 E.R. 1134; 41 
Digest 472, 3039. 
(2) Kopitoff v. Wilson (1876), 1 Q.B.D. 877; 45 L.J.Q.B. 486; 34 L.T. 677; 
24 W.R. 706; 8 Asp.M.L.C. 168; 41 Digest 478, 3045. 
(8) Steel v. State Line Steamship Co. (1877), 8 App. Cas. 72; 37 L.T. 333; 
3 Asp.M.L.C. 516, H.L.; 41 Digest 428, 2693. 


Also referred to in argument : 

Nugent v. Smith (1876), 1 C.P.D. 428; 45 L.J.Q.B. 697; 34 L.T. 827; 41 J.P. 4; 
25 W.R. 117; 3 Asp.M.L.C. 198, C.A.; 8 Digest (Repl.) 18, 95. 

The Miranda (1872), L.R. 8 A. & BE. 561; 41 L.J.Adm. 82; 27 L.T. 389; 21 W.R. 
84; 1 Asp.M.L.C. 440; 41 Digest 422, 2651. 

Phillips v. Clark (1857), 2 C.B.N.S. 156; 26 L.J.C.P. 168; 29 L.T.O.8. 181; 
3 Jur.N.S. 467; 5 W.R. 582; 140 E.R. 872; 41 Digest 424, 2664. 

Lloyd v. General Iron Screw Collier Co. (1864), 3 H. & C. 284; 4 New Rep. 298; 
33 L.J.Ex. 269; 10 L.T. 586; 10 Jur.N.S. 661; 12 W.R. 882; 2 Mar.L.C. 32; 
41 Digest 421, 2646. 

Grill v. General Iron Screw Collier Co. (1868), L.R. 8 C.P. 476; 87 L.J.C.P. 205; 
18 L.T. 485; 16 W.R. 796; 38 Mar.L.C. 77, Ex. Ch.; 41 Digest 422, 2647. 

Tattersall v. National Steamship Co. (1884), 12 Q.B.D. 297; 53 L.J.Q.B. 332; 
50 L.T. 299; 82 W.R. 566; 5 Asp.M.L.C. 206; 41 Digest 496, 3245. 

Kay v. Wheeler (1867), L.R. 2 C.P. 802; 86 L.J.C.P. 180; 16 L.T. 66; 15 W.R. 
495; 2 Mar.L.C. 466, Bx. Ch.; 41 Digest 415, 2587. 

Action by the owners, master, and crew of the steamship Glenavon, against 
the owners of the cargo laden on board the steamship Glenfruin, for salvage services 
rendered thereto. 

The Glenavon was an iron screw-steamship of 2,985 tons gross register, with 
engines working up to 2,650 horse-power, and was manned by a crew of sixty-six 
hands. At the time the salvage services were rendered she was on a voyage from 
Japan and China to New York laden with a cargo of tea. The Glenfruin was at 
the time the services were rendered on a voyage from Hankow to London, laden 
with a cargo of tea. The value of the Glenfruin and her freight was £70,000, and 
of her cargo £158,000. Sixty-two sixty-fourth shares in the Glenavon and sixty-two 
sixty-fourth shares in the Glenfruin were owned by the same nineteen persons. 
The remaining two sixty-fourth shares in the Glenavon were held by a Mr. William 
Houston, and the remaining two sixty-fourth shares in the Glenfruin by another 
gentleman. 

On June 18, 1884, the Glenfruin had broken her main shaft, and on June 26, at 
about’ noon, she being then in the Indian Ocean about 2°22’ N. lat. and 68°30’R. 


4A 
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long., she was observed by those on board the Glenavon flying signals for assistance 
On the Glenavon coming up with the Glenfruin it was discovered that the break. 
down of the Glenfruin’s machinery was due to a fracture in the screw-shaft. After 
the breakdown, efforts had been made to repair the shaft, and an engineer from 
the Glenavon went on board the Glenfruin to render assistance. On the morning 
of June 27 the Glenavon began to tow the Glenfruin, and continued so doing 
until July 2, when the repairs to the shaft of the Glenfruin were completed and 
her engines set ahead. It being uncertain whether the repairs would hold, it was 
agreed that the Glenavon should stay by the Glenfruin until she had passed Cape 
Guardafui. On July 4 Guardafui was passed, and at noon on July 5, as the 
Glenfruin’s engines continued to work well, and Aden was only 350 miles distant, 
the Glenavon parted company and proceeded on her voyage. The Glenfruin even- 
tually reached London in safety. The towage extended over about 900 miles, and 
the weather was fine during the rendering of the services. By way of defence the 
defendants alleged that the action of the plaintiffs as owners of the Glenavon in 
assisting the Glenfruin was done only in fulfilment of the contracts contained in 
the bills of lading and that the cargo was laden on board the Glenfruin under the 
contracts on terms that the vessel should be seaworthy for the voyage and the 
vessel was not seaworthy in that the screw-shaft was defective, unsound and in 
improper condition. The defendants further counterclaimed for any remuneration 
awarded to the plaintiffs or to the master or crew of the Glenavon or any of them. 
In their reply the plaintiffs denied that their action in towing the Glenfruin was 
in fulfilment of the contracts and that the Glenfruin had put to sea in an unsea- 
worthy condition. They further alleged that the breaking of the shaft was within 
the terms of the following exception in the bills of lading : 


“The act of God, the Queen’s enemies, pirates, robbers by land or sea; re- 
straint of princes, rulers, or people, loss or damage from machinery, boilers, 
or steam, or from explosion, heat, or fire on board, in hulk, or craft, or on 
shore; jettison, barratry, misfeasance, error in judgment; any act or neglect or 
default whatsoever of pilots, master, or crew, in the management or navigation, 
of the ship; risks of craft, or hulk, or transhipment, and all and every the 
dangers and accidents of the ‘seas, rivers, and canal, and of navigation, of 
whatsoever nature or kind, are excepted.’ 


At the hearing of the action evidence was given on behalf of the plaintiffs as 
to the nature of the salvage services. It was also proved that the screw-shaft had 
been bought from a first-class firm, that the flaw was due to a latent defect which 
it would have been impossible to discover, and that the owners of the Glenfruin 
bad used all reasonable diligence in the selection of the shaft. 


Russell, Q.C., Cohen, Q.C., and Bucknill for the plaintiffs. 
Webster, Q.C., Tyser and Barnes for the defendants. 


Mar. 31, 1885. BUTT, J., stated the facts and continued : The principal ques- 
tions raised and discussed in the case were: (i) Was the breakdown of the Glen- 
fruin’s shaft caused by unseaworthiness? (ii) Does the implied warranty of sea- 
worthiness in the bill of lading amount to a contract by the shipowners that the 
ship (including her machinery) shall be in fact reasonably fit for the voyage, or 
only that due care shall be taken to make her so fit? (iii) Was the warranty qualified, 
or were the shipowners otherwise exempted from liability for the breaking of the 
shaft by the exceptions in the bill of lading? 

With reference to the first of these questions, it appears from the evidence that 
very few, if any, of these large shafts are turned out, even by the best makers, 
without some flaws in the welding. If one of such flaws is of a serious nature, it 
is apt to extend from the strain put upon it by the working of the engines, and : 
course of time so to weaken the shaft as to make it unfit for the purposes for sien 1 
it is designed. This is almost always, if not always, the cause of the oe 
of the shafts of large steamers. The shaft in question had been made by one o 
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the best firms, and after its completion it was impossible for that firm, or for the 
owners of the ship, to discover the flaw until it was laid bare by the breaking 
of the shaft. That flaw was a very serious one. It had no doubt increased 
gradually during the four years the shaft was in use, and the defect culminated 
in the breakdown on a voyage on which the ship had met with no more than 
ordinary weather. I find as a fact that, when the Glenfruin started from Hankow, 
the shaft was not reasonably fit for the voyage; in other words, that the ship was 
unseaworthy. 

On the second question, viz., that relating to the nature and extent of the 
warranty of seaworthiness, I am, I think, concluded by authority. I have always 
understood the result of the cases from Lyon v. Mells (1) to Kopitoff v. Wilson (2) 
to be, that under his implied warranty of seaworthiness the shipowner contracts, 
not merely that he will do his best to make the ship reasonably fit, but that she 
shall really be reasonably fit for the voyage. Had those cases left any doubt in 
my mind it would have been set at rest by the observations of some of the Peers 
in the opinions they delivered in Steel v. State Line Steamship Co. (3). , 

Thirdly, I am of opinion that the exceptions in the bill of lading have not the 
effect either of limiting the implied warranty or of otherwise exempting the ship- 
owner from liability to the owners of cargo for damage or loss occasioned by the 
breaking of the shaft. It appears to me that the reasonable construction of thé 
exceptions relied on by the plaintiffs, viz., ‘‘all and every the dangers and accidents 
of the seas, rivers, and canal, and of navigation of whatever nature or kind’’— 
must be ‘‘dangers and accidents’’ happening to a seaworthy vessel, and that the 
exception has no application to the case of a ship which was unseaworthy at 
the time of sailing, and the unseaworthiness of which was the efficient cause of the 
loss or damage. In Steel v. State Line Steamship Co. (3), to which I have already 
referred, the decision of the House of Lords was that the exceptions contained in 
the bill of lading then under consideration were exceptions of matters subsequent 
to the sailing of the ship with the goods on board. I can see no reason for taking 
a different view of the exceptions in the bill of lading in the present case. The 
result is, that the part owners of the Glenavon, who were also part owners of the 
Glenfruin, would be liable to the owners of cargo on board the Glenfruin for any 
loss occasioned by the breakdown of the machinery. In other words, such part 
owners (plaintiffs in the present suit) would be liable to reimburse the defendants 
any amount of salvage that I might award. To avoid what is termed ‘‘circuit 
of action,”” I must decline to make any award in favour of those plaintiffs. 

_ There is, however, one of the plaintiffs (Mr. William Houston, the owner of two 
sixty-fourth shares of the Glenavon) who is not a part owner of the Glenfruin, and 
who would, therefore, be entitled to his proportion of the salvage that would : ; 
been awarded to the plaintiffs had none of them been part owners of the Glenfruin. 
Again, I do not understand it to have been contended, either in the pleadin S of 
in the argument, that the master and crew of the Glenavon are not entitled ‘ 
salvage remuneration. Having regard to all the circumstances of th , 3 
bearing in mind that the two ships for practical purposes m t b : ae 
belonged : ust be taken to have 

longed to the same owners, and that the cargo only of the Gl ; 
ship, freight, and cargo, are proceeded against in this acti ' mi cere 
7% Lapin William Houston, £50 to the ebeiters and £250 Bids sented Fae 
of the Glenavon, according to their respective ratings. There will also be judgment 


for the defendants on their counterelai i 
iatis cast ottgabtchignT Uva esas m against the owners of the Glenfruin for the 


Solicitors : Hollams, Son & Coward; Waltons, Bubb & Johnson 
[Reported by J. P. ASPINALL, Esq., and Burier AspINALL, Esq., Barristers-at-Law ] 
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LAMB v. MUNSTER 


[QUEEN's Bencon Drviston (Field and Stephen, JJ.), November 23, 1882] 


[Reported 10 Q.B.D. 110; 52 L.J.Q.B. 46; 47 L.T. 442; 
81 W.R. 117] 


B Discovery—Interrogatory—Refusal to answer—Objection that to answer ‘‘might 
tend to criminate”’ person interrogated—Libel action. 

The plaintiff in an action for libel administered interrogatories to the defen- 
dant relating to the writing and publication of the alleged libel. The defendant 
declined to answer all the interrogatories upon the ground that his answers 
“might tend to criminate’’ him. The plaintiff took out a summons that the 

C defendant should be directed to make further and better answers. 

Held: the defendant was not bound to state in precise words that to answer 
the interrogatories would criminate him; to answer the interrogatories fully 
would clearly incriminate the defendant; 


Notes. Applied: Re Genese, Ex parte Gilbert (1886), 3 Morr. 223. Followed: 
Pankhurst v. Wighton (1886), 2 T.L.R. 745. Distinguished: Derbyshire County 
Council v. Derby Corpn. (1896), 74 L.T. 747. Referred to: Triplex Safety Glass Co. 
v. Lancegaye Safety Glass (1934), Ltd., [1939] 2 All E.R. 613; Blunt v. Park Lane 
Hotel, Ltd., [1942] 2 All E.R. 187. 

As to crimination as a ground for resisting production of documents, see 12 
Haxspury’s Laws (3rd Edn.) 50 et seq.; and for cases see 18 Dicest (Repl.) 224 
:E et seq. 

Case referred to: 

(1) R. v. Boyes (1861),1 B. & S. 811; 30 L.J.Q.B. 301; 5 L.T. 147; 25 J.P. 789; 

7 Jur.N.S. 1158; 9 W.R. 690; 9 Cox, C.C. 32; 121 E.R. 730; 22 Digest 
(Repl.) 391, 4191. 


Also referred to in argument : 

F Scott v. Miller (1859), John. 828; 28 L.J.Ch. 584; 33 1i:T:0.5. 270; 6 Jur.N.S. 
858; 7 W.R. 561; 70 E.R. 448; 18 Digest (Repl.) 134, 1187. 
Fisher v. Owen (1878), 8 Ch.D. 645; 47 L.J.Ch. 681; 38 L.T. 577; 42 J.P. 758; 
26 W.R. 581, C.A.; 18 Digest (Repl.) 226, 1939. 
McFadzen v. Liverpool Corpn. (1868), L.R. 8 Exch. 279; 37 L.J.Ex. 193; 18 L.T. 
611; 16 W.R. 1212; 18 Digest (Repl.) 171, 1487. 

Re Reynolds, Ex parte Reynolds (1882), post; 20 Ch.D. 294; 51 L.J.Ch. 756; 46 
L.T. 508; 46 J.P. 583; 30 W.R. 651; 15 Cox, C.C. 108, C.A.; 22 Digest (Repl.) 
391, 4192. : 

Re Firth, Ex parte Schofield (1877), 6 Ch.D. 230; 46 L.J.Bey. 112; 37 L.T. 
281; 26 W.R. 9, C.A.; 5 Digest (Repl.) 658, 5779. 
Appeal from a decision of WaTkIN WutaMs, J., at chambers, reversing the 
Ht decision of Master Watton, who had ordered the defendant to make further and 
’ better answers to certain interrogatories which had been delivered to him by the 
plaintiff. 
The action was one for libel which charged the defendant with writing and 
publishing certain defamatory statements contained in two placards. The state- 
ment of defence denied the publication, and pleaded justification. The plaintiff 

I adrninistered interrogatories to the defendant relating to the writing and publication 


of the said placards. To these interrogatories the defendant made the following 
answer : 
‘In answer to the said interrogatories, I, the above-named Henry Munster, 
make oath, and say as follows: I decline to answer all the said interrogatories, 
upon the ground that my answers to them might tend to criminate. 


Gore for the plaintiff. 
Woollett (Prankerd with him) for the defendant. 
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come to the conclusion that the decision of WATKIN 
Wits, J., is right, and are of opinion that this answer is in mains eater 
This is an important point, no doubt; and whether it be right or not, the pri ne 
of the law of this country is that a man shall not be compelled to bay anything 
on oath to criminate himself. The expression ‘‘criminating himself may have 
various meanings; and I think it may mean, that the person making the statement 
will be brought within the pains and penalties of a criminal trial ; and Do: man 
is bound to bring himself within them. How is that objection to be raised? At 
the trial, when the witness is in the witness-box, he is asked a certain question 
which he refuses to answer because of its known tendency to criminate him. 
Counsel for the plaintiff says that is not enough, but that the witness must answer 
more; he must state that, in his opinion, to answer the question would tend to 
eriminate him. This would practically be to refer the witness to a professional 
lawyer to ask his opinion of the tendency of the question. The question now, in 
my opinion, comes in the province of the judge. The judge can look at the question 
itself; having regard to the surrounding circumstances, and irrespectively of - the 
possible answer of the witness, he should look to the nature of the answer for the 
purpose of seeing whether it would have a tendency to criminate the witness 
interrogated. Though adverse to giving too favourable a construction to this 
principle of law, I should hesitate to compel a man to answer a question which 
might tend to criminate him. 

What is the present case? These are clearly questions tending to criminate 
the defendant. He is charged with a libel for which he could be indicted. Having 
got his answer to these interrogatories, the plaintiff might go before a grand jury 
at Lewes and prefer a bill of indictment against the defendant. They would also 
tend to substantiate the plaintiff’s first ground of action, viz., the publication of 
the libel. If the answers to these interrogatories will tend to criminate the defen- 
dant he need not answer them. It is said that it is not enough for the defendant 
to swear on oath that the answer would tend to criminate him, but that he believes 
it would tend to criminate him. I do not find any authorities on which counsel for 
the plaintiff can rest his application. It has been thought to be a mistake to 
compel a man to decline to answer a question tending to criminate him on the 
common-sense ground that the refusal to answer in the presence of the jury would 
be a proof to them of the truth of the question. However, it is the law. I find 
that as a matter of fact the different judges in the different cases use different 
words as to what will be a sufficient answer. I am of opinion there is no substance 


in this application, that the answer is sufficient, and that the order should be 
affirmed. 


FIELD, J.—We have 


STEPHEN, J.—I am of the same opinion, but would like to add a few words 
to the effect that I agree with my learned brother in this matter. In every case 
one ought to consider the main principle of law on this point, but it would be a 
very great pity to lay down any strict rule as to the particular form of words in 
which persons are to express their opinion that an answer would criminate them. 
I think, when the matter is fully examined into, it is intended that there shall be 
a personal protection against any man being compelled to answer any question 
tending to criminate him. 

“No one is bound to answer any question if the answer thereto would, in the 

opinion of the judge, have a tendency to expose the witness . . . to any brienita} 


charge, or to any penalty or forfeiture which the j 
harg J vit he judge regards as reason 
likely to be preferred or sued for.”’ ‘ : me 


This passage from my own book (SterHen’s Digest or THE Law or Evipence (8rd 
Edn.), p. 121) illustrates what I understand by the expression ‘“criminating oneself.’ 


I do not think the privilege is so narrowl j hari 
contends it ja. 5 y restricted as counsel for the plaintiff 


In*my opinion the proper extent of the principle is as follows. 


; If I am 
that a person is going me pay 


to bring a criminal charge against me, or I reasonably think 


H. 
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4A a criminal charge is going to be brought against me, I can say: ‘‘I shall hold my 


B 


tongue ; prove your case yourself, and not out of my mouth.’’ The court who 
has to decide the question must be certified on the oath of the witness that he 
objects on the ground that the answer to the question will tend to criminate him. 


In the well-known case of R. v. Boyes (1) Cocxsurn, C.J., said (1 B. & 8. at | 


pp. 329, 330) : 


“It was also contended that a bare possibility of legal peril was sufficient to 
entitle a witness to protection; nay, further, that the witness was the sole judge 
as to whether his evidence would bring him into danger of the law, and that 
the statement of his belief to that effect, if not manifestly made mala fide 
should be received as conclusive. With the latter of these propositions we ere 
altogether unable to concur. Upon a review of the authorities we are clearly 


of opinion that... to entitle a party called as a witness to the privilege of 
silence the court must see, from the circumstances of the case and the nature 
of the evidence which the witness is called to give, that there is reasonable 


99 


ground to apprehend danger to the witness from his being compelled to answer. 


In this case the defendant is asked if he published these libels. The answer in 
the affirmative would tend to criminate him. I cannot say an indictment for libel 


D in this case is an imaginary danger which might befall the defendant. I think the 


appeal ought to be dismissed. 


Appeal dismissed. 


Solicitors: Palmer & Bull; W. Brewer. 


[Reported by W. P. Everstey, Esq., Barrister-at-Law.] 





Re ANDROS. ANDROS v. ANDROS 


(Cuancery Diviston (Kay, J.), July 18, 23, 1883] 


[Reported 24 Ch.D. 637; 52 L.J.Ch. 793; 49 L.T. 163; 32 W.R. 30] 


G Conflict of Laws—Legitimacy—Legitimacy of child according to law of father’s 


domicil—Will—Bequest of personalty for “‘great-nephews, sons of deceased 

nephew’’—Nephew domiciled in Guernsey—Child born before marriage— 

Legitimation under Guernsey law per subsequens matrimonium—Right of 

child to share in bequest. 

A testator bequeathed his residuary personal estate to trustees in trust for 
his great-nephews, the sons of his deceased nephew, T.G.A., in equal shares. 
T.G.A. was a native of Guernsey. The plaintiff was a son of T.G.A., born 
before the marriage of his parents, who were domiciled in Guernsey both at 
the time of the plaintiff's birth and of their subsequent marriage. By the law 
of Guernsey children born out of wedlock became legitimated by the subse- 
quent marriage of their parents. Other children were born after the marriage; 
and the plaintiff claimed to share with them in the property bequeathed by 


the will. 


Held: a bequest of personalty in an English will to the children of a foreigner 
meant to his legitimate children; by international law, as recognised in this 
country, those children were legitimate whose legitimacy was fixed by the law 
of the father’s domicil; and, therefore, the plaintiff was entitled to share in 
the gift as a legitimate child of his father. 

Per Kay, J.: It must now be treated as settled that any person, legitimate 


according to the law of the domicil of his father at his birth, is legitimate 
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everywhere within the range of international law, for the purpose of succeeding 


to personal property. 
wee The principle of legitimation by the subsequent Bee oe Oude 
‘ of a child born out of wedlock was introduced into the law acgte a y 
Legitimacy Act, 1926, s. 1 (1) (2 Hatssury’s STATUTES (2nd Edn.) ye pact 

Followed: Re Grey’s Trusts, Grey v. Stamford, [1892] 3 Ch. 88. ' eine ; e 
Re Bischoffsheim, Cassel v. Grant, [1947] 2 All E.R. 830. epee ee - “ oe 
son's Will, [1902] 1 Ch. 483; Re Hurll, Angelini v. Dick, [1952] sae 
Re Wilson, Grace v. Lucas, [1954] 1 All E.R. 997; Re Marshall, Barclay’s Bank, 

_v. Marshall, [1957] 3 All E.R. 172. 

sored Hight of pal tana relations to take under wills, see 39 Hatspury’s Laws 
(3rd Edn.) 1070 et seq.; and for cases see 3 Dicest (Repl.) 420 et seq. 


Cases referred to: 
(1) Birtwhistle v. Vardill (1840), 7 Cl. & Fin. 895; 4 Jur. 1076; 7 E.R. 1308; 


sub nom. Doe d. Birtwhistle v. Vardill, 6 Bing.N.C. 385; West, 500; 
1 Scott, N.R. 828, H.L.; 3 Digest (Repl.) 424, 203. olen 
(2) Re Goodman’s Trusts (1880), post; 14 Ch.D. 619; 49 L.J.Ch. 805; 43 Lies 143 


on appeal (1881), 17 Ch.D. 266; 50 L.J.Ch. 425; 44 L.T. 527; 29 W.R. 586, . 


C.A.; 3 Digest (Repl.) 424, 208. : 

(3) Boyes v. Bedale (1863), 1 Hem. & M. 798; 3 New Rep. 290; 33 L.J.Ch. 283 ; 
10 L.T. 181; 10 Jur.N.S. 196; 12 W.R. 232; 71 E.R. 349; 3 Digest (Repl.) 
424, 209. 

(4) Re Wilson’s Trusts (1865), L.R. 1 Eq. 247; 35 L.J.Ch. 248; 30 J.P. 163; 
14 W.R. 161; sub nom. Re Wilson’s Trusts, Ex parte Shaw, 13 L.T. 576; 
12 Jur.N.S. 132; affirmed sub nom. Shaw v. Gould (1868), L.R. 3 H.L. 55; 
37 L.J.Ch. 433; 18 L.T. 833, H.L.; 44 Digest 808, 6613. 

(5) Goodman v. Goodman (1862), 3 Giff. 643; 6 L.T. 641; 8 Jur.N.S. 554; 
66 E.R. 565; 3 Digest (Repl.) 421, 190. 

(6) Skottowe v. Young (1871), L.R. 11 Eq. 474; 40 L.J.Ch. 366; 24 L.T. 220; 
19 W.R. 583; 3 Digest (Repl.) 425, 212. 


Special Case stated, by consent, for the opinion of the court, pursuant to R.S.C., 
Ord. 34, : : 

William Andros, who died on Jan. 28, 1882, by his will, dated Aug. 13, 1879, 
gave one-third of his residuary personal estate to his trustees, Amias Charles 
Andros and Edwyn Brenton Andros, upon trust to pay and divide the same between 
such of his great-nephews, the sons of his deceased nephew, Thomas Godfrey 
Andros, as should survive him and should attain the age of twenty-five years, in 
equal shares; but he gave to his trustees absolute discretion to pay to his great- 
nephews, or either of them, the whole or any portion of the capital of the shares 
or share to which they or he might be presumptively entitled, at any time his 
trustees might consider it expedient so to do. And the testator declared that his 


G 


great-nephews should, on attaining the age of twenty-one years, be entitled to H 


receive the income of the share or shares to which they, or either of them, should 
then be presumptively entitled. The plaintiff, Thomas Godfrey Andros, was the 
son of the testator’s nephew, Thomas Godfrey Andros, and of Sarah Emma Andros, 
formerly Sarah Emma Forbes, spinster. The plaintiff was born in the island of 
Guernsey on Dec. 1, 1860. The testator’s nephew (the plaintiff’s father) was born 
in Guernsey, and was domiciled there at the date of the plaintiff's birth. The 
plaintiff's mother was also domiciled in Guernsey at that date. The testator’s 
nephew was not married to Sarah Emma Forbes at the time when the plaintiff 
was born, but, subsequently to the plaintiff's birth, viz., on Jan. 21, 1865, he duly 
intermarried with her. 


According to the law of Guernsey a child born before the marria 


| te ge of its parents 
becomes legitimate on, and by reas 


oe on of, his parents’ subsequent marriage, and 
or the purposes of Succession to personal property, and for all other purposes, is 
deemed to be a legitimate child of its father and mother as fully as if it had been 
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born in lawful wedlock. The plaintiff, therefore, according to the law of Guernsey, 
became legitimate on Jan. 21, 1865, and from that date was, according to that 
law, entitled to be deemed a legitimate child of the testator’s nephew. After the 
testator’s nephew had married he had four more children, such four children 
being defendants, and all under the age of twenty-one years. 

The testator’s nephew lived in Guernsey during the greater part of his life, and 
died there on Noy. 12, 1875. He was domiciled in Guernsey when he died. 

The defendants, Amias Charles Andros and Edwyn Brenton Andros, as trustees 
of the testator’s will, had in their possession securities on which they had duly 
invested one-third part of the testator’s residuary personal estate, upon the trusts 
declared in favour of the testator’s great-nephews. The plaintiff claimed to be 
entitled to a share of such third part of the testator’s residuary personal estate, 
and after attaining the age of twenty-one years he applied to the trustees to pay 
the same to him. The trustees were, however, advised that they could not 
safely do so until the court had expressed its opinion that the plaintiff ought to 
be deemed a legitimate great-nephew of the testator. 

The following questions were accordingly submitted for the opinion of the court: 
Whether the plaintiff ought, under the circumstances, to be deemed a legitimate 
son of the testator’s nephew, Thomas Godfrey Andros, for the purposes of the 
testator’s will, and as such entitled to a share of one equal third part of the 
testator’s residuary personal estate; and whether the trustees were at liberty to 
pay to the plaintiff his proper share of such one-third part. 


Graham Hastings, Q.C., and Bardswell for the plaintiff. 
Hatfield Green for the defendants. 
Cur. adv. vult. 


July 23, 1883. KAY, J.—The Special Case states the will of an English testator 
bequeathing personal property to the testator’s great-nephews, the sons of his 
deceased nephew, Thomas Godfrey Andros. The plaintiff is a son of T. G. Andros, 
who intermarried with the plaintiff's mother after his birth, and by the law of 
Guernsey, of which island the father was a native, and where he and the mother 
were domiciled both at the time of the plaintiff's birth and their subsequent marriage, 
the plaintiff became legitimate when the marriage took place. Other children were 
bern after the marriage. The will, being an English will, must of course be con- 
strued according to English law. That law requires that all who take under a gift 
to sons of a named father should be legitimate offspring. 

It must now be treated as settled that any person, legitimate according to the 
law of the domicil of his father at his birth, is legitimate everywhere within the 
range of international law, for the purpose of succeeding to personal property. The 
well-known case of Birtwhistle v. Vardill (1), which introduced a distinction in 
this respect in the case of a person claiming to succeed as heir to real property 
in England, by requiring such a person to establish his legitimacy according to 





_ English law——that is, as though the father had been domiciled in England at the 


time of the birth of the child—treats this as an exceptional case, and recognises 
that the rule of succession to personal estate is otherwise; and this has been recently 
more expressly decided by the Court of Appeal in Re Goodman's Trusts (2). If, 
then, a child of a foreigner, legitimate according to the Jaw of his father’s 
domicil, though illegitimate if his father had been an Englishman, can STRGOE 
as next-of-kin to personal estate in England, why should he not take a uae 
of personalty by the description of the son of his father in the will of an 6 is 
testator? On principle, it seems to me very difficult to see why he should n0 , ; 
However, in Boyes v. Bedale (3) Lorp HATHERLEY, in a considered ju ahi F 
decided that such a person could not take under a gift to the children of his fe vs 
The will, and every term in it, his Lordship held, must be construed accor¢ ing . 
English law. If, he said, in a Canadian will there were a gift of £100, that yey | 
mean £100 Canadian currency, not £100 sterling; so that the testator ‘‘must ‘* 
taken to mean a child in the sense in which the law of England understands the 
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ith all deference, the illustration seems to me to be inapt 
If two countries happen to have the same name for 
their monetary currency, no one for a moment could suppose that a testator 7 
one of them, using the familiar name of the currency of his own country, Fae 
by that the currency of different value of the foreign country which Per O 
have the same name; but how does it follow from this that a gitt to the children 
of a foreigner means such children only as would be legitimate if he had been a 
domiciled Englishman? A bequest in an English will to the children of A. means 
to the legitimate children, but the rule of construction goes no further. The 
question remains, who are the legitimate children? That certainly is not a question 
of construction of the will; it is a question of status. By what law is that status 
to be determined? That is the question of law. Does that comity of nations, 
which we call international law, apply to the case or not? That may be a matter 
for consideration, but I do not see how the construction of the will has anything 
to do with it. ; 
The matter may be put in another way. What did the testator intend by this 
gift? That is answered by the rule of construction. He intended A.’s legitimate 
children. If you ask the further question, did he intend his children who would 
be legitimate according to English law, or his actual legitimate children? How 
ean the rule of construction answer that? Lorp Haruertry considered that the 
bequest must be read, to such children as would be legitimate, according to the 
law of England, if their father had been a domiciled Englishman at their birth. 
But is that according to the English rule of construction, that ‘‘children’’ means 
“legitimate children?’’ Try it thus: Suppose the same rule of construction to 
prevail in Guernsey, and that in the will of a Guernsey testator there were a bequest 
to the children of an Englishman. According to Boyes v. Bedale (8) children 
would mean such children as would be legitimate according to the law of Guernsey. 
By this construction ante nati of the English father would share with his children 
legitimate according to English law, because they would have been legitimate if 
the father had been domiciled in Guernsey, though they were in fact illegitimate 
by English law, and of course by international law. This would not carry out, but 
contravene, the rule of construction. : = 
Krnverstey, V.-C., in Re Wilson's Trusts, Ex parte Shaw (4), expressed his 
readiness to follow Boyes v. Bedale (3). The facts of that case, however, were not 
the same. A domiciled Englishman had married an English woman. He went to 
Scotland, and, without having a Scottish domicil, he sued for and obtained a 
Scottish divorce, which was not sufficient to dissolve the English marriage. The 
woman married in Scotland a domiciled Scotsman, and had children by him, and 
the question was whether they could be considered legitimate in England. The 
decision of Kinperstry, V.-C., was supported in the House of Lords (Shaw vy. 
Sali (4)) on the ground that international law did not require the English courts 
1 he heal on ‘: divorce, and therefore the children were not by that law 
aie: .. i at decision does not apply, because it cannot be denied that the 
a . in this case would be recognised as legitimate, for some purposes at any 
gO? ibs other state in Christendom. These are the two cases most nearly 
In point on the one side. 
haere ns ee there are two decisions of Sruart, V.-C., viz., Goodman v. 
es i “ rottowe v. Young (6). Sm Grorcr Jesset, M.R., observed of 
Goodman's Trusts of vi ately: ey bie agg ae and decided: see Re 
the aan stig is ; ad according to the reports it certainly was argued, and 
here, could not tar 3 He y aon born in England while the father was domiciled 
mr age ny ie er a gift to them, but that an ante natus born in Holland 
BF aes after e ie there might take in conjunction with the post nati 
i ee ie an er w ee married in that country, thus legitimating the ante 
p- _Skeo fowe v. Young (6) was a question of legacy duty, but the same 
point was involved. Besides these tw s - :. 
telerned'45 dastwanta's e two cases t ere is the analogy, which I have 
e from the decisions showing that a child, legitimate by the 


term.'’ Speaking w 
and wanting in analogy. 
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A law of his father’s domicil, may take as next-of-kin in a succession to personal 


D 


= 


estate in England. 
But, in addition to these considerations, there is the opinion of Corron and 
James, L.JJ., in Re Goodman's Trusts (2). The former says (17 Ch.D. at p. 295): 


“In Boyes v. Bedale (3) the question was on the construction of a bequest in 
the will of a domiciled Englishman to the children of a person named. The 
Vice-Chancellor held that a child exactly in the same position as Hannah 
Pieret was not entitled under the bequest. He said that the will, being that of a 
domiciled Englishman, must be construed according to English law, which, in 
my opinion, is correct so far as to require that this word ‘children’ shall be 
construed ‘legitimate children.’ But he held that English law recognised as 
legitimate only those children born in wedlock. This, though correct as regards 
the children of persons domiciled in England at the time of their birth, is, 
in my opinion, erroneous as to children born of parents who, at the time of 
their birth, were domiciled in a country by the law of which the children were 
legitimate.’’ 


James, L.J., says (ibid. at pp. 299, 300) the decision in Boyes v. Bedale (3) 


‘“‘was on the ground that, in an Englishman's will, the child of a nephew must 
mean children who would be lawful children if they were English children. 
That seems to me a violent presumption. It was an accident in that case that 
the testator was an Englishman. But supposing it had been the will of a 
Frenchman, dying domiciled in England, and made in favour of his French 
relations and their children, or of his own children, there being children legiti- 
mate and legitimated, what would have been said of such a presumption and 
such a construction ?”’ 


The decision of the Court of Appeal in Re Goodman’s Trusts (2) overruled Sir 
Grorce JesseL, M.R., and was dissented from by Lusu, L.J. 

This conflict of authority leaves me free to decide this case according to my own 
opinion, which is in favour of the plaintiff's claim. I observe that the testator 
describes the objects of his bounty, not merely as the sons of his deceased nephew 
Thomas Godfrey Andros, but also as his own great-nephews; but that, in my 
opinion, makes no difference. The law of this country, by the comity of nations, 
recognises the plaintiff as legitimate; and therefore he is as much the lawful 
nephew of the testator as he is the lawful son of T. G. Andros. The law, as I 
understand it, is that a bequest of personalty in an English will to the children of 
a foreigner means to his legitimate children, and that, by international law, as 
recognised in this country, those children are legitimate whose legitimacy is fixed 
by the law of the father’s domicil. Thus, ante nati, whose father was domiciled 
in Guernsey at their birth, and subsequently married the mother, so as to make 
ante nati legitimate by the law of Guernsey, are recognised as legitimate by the 
law of this country, and can take under such a gift. 


Solicitors: Burton, Yeates, Hart & Burton. 
[Reported by E. A. Scratcuiey, Hsq., Barrister-at-Law. | 
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A 
GLEADOW v. LEETHAM 


[Cuancery Division (Kay, J-), December 11, 1882] 


[Reported 22 Ch.D. 269; 52 L.J.Ch. 102; 48 L.T. 264; 
31 W.R. 269] : B 


Income Tax—Annuity—‘‘Clear yearly sum free from all deductions and abate- 
ments whatsoever’’—Liability to tax. 

A testator directed his trustees to stand possessed of his residuary personal 
estate upon trust, by and out of the income thereof, to pay to his wife “the 
clear yearly sum of £600’’ for life, if she should remain his widow, but if 
she should marry again,’ an annuity of £100 in lieu of the annuity of £600, (C 
“the said annuities of £600 and £100, as the case may be, to be paid free 
from all deductions and abatements whatsoever.’’ By a codicil an annuity of 
£1,000 was given in lieu of the £600. . 

Held: the annuity was not given free of income tax. 


Notes. Distinguished: Re Buckle, Williams v. Marson (1893), 70 L.T. 115. 
Applied: Re Crawshay, Crawshay v. Crawshay (1915), 60 Sol. Jo. 275. Con- 
sidered: Re Musgrave, Machell v. Parry (1916), 115 L.T. 149. Applied: Re Love- 
less, Farrer v. Loveless, [1918-19] All E.R.Rep. 403. Considered: Re Shrewsbury 
Estate Acts, Countess of Shrewsbury v. Earl of Shrewsbury, [1923] All E.R.Rep. 
666. Referred to: Re Parker-Jervis, Salt v. Locker, [1895-9] All E.R.Rep. 439; 
Re Wells, Public Trustee v. Wells, [1940] 2 All E.R. 68; Re Skinner, Milbourne v. E 
Skinner, [1942] 1 All E.R. 382; Re Hooper, Phillips v. Steel, [1944] 1 All E.R. 227; 

Re Wright, Barclays Bank, Ltd. v. Wright, [1952] 2 All E.R. 698. 

As to income tax on annuities, see 832 Hanspury’s Laws (3rd Edn.) 573 et seq. ; 

and for cases see 89 Diaesr 166-168. 


D 


Cases referred to: 
(1) Festing v. Taylor (1862), 8 B. & S. 235; 1 New Rep. 32; 32 L.J.Q.B. 41; BP 
7 L.T. 429; 27 J.P. 281; 9 Jur.N.S. 44; 11 W.R. 70; 122 E.R. 89, Ex. Ch.; 
28 Digest (Repl.) 199, 830. 
(2) Lord Lovat v. Duchess of Leeds (No. 1) (1862), 2 Drew. & Sm. 62; 81 
L.J.Ch. 503; 6 L.T. 807; 10 W.R. 397; 62 E.R. 545; 28 Digest (Repl.) 198, 
829. 


(3) Re Bannerman’s Estate, Bannerman vy. Young (1882), 21 Ch.D. 105; 51 1 
L.J.Ch. 449; 39 Digest 167, 583. 
(4) Lethbridge v. Thurlow (1851); 15 Beay. 334; 21 L.J.Ch. 538; 51 E.R. 567; 
39 Digest 166, 575. 
(5) Abadam v. Abadam (1864), 33 Beay. 475; 33 L.J.Ch. 593; 10 L.T. 53; 10 
, Jur.N.S. 505; 12 W.R. 615; 55 E.R. 452; 39 Digest 167, 580. H 
(6) Sadler v. Rickards (1858), 4 K. & J. 302; 31 L.T.O.S. 896; 6 W.R. 532: 
70 E.R. 126; 39 Digest 166, 576. 
(7) Turner v. Mullineux (1861), 1 John. & H. 384; 70 E.R. 775; 39 Digest 167 
579. , 
(8) Wall v. Wall (1847), 15 Sim. 518; 16 L.J.Ch. 305; 11 Jur. 403: 60 E R. 718; 
39 Digest 166, 574. ert | 


Also referred to in argument : 
Peareth v. Marriott (1882), 51 L.J.Ch. 449; 46 L.T. 
appeal, 22 Ch.D. 182; 52 L.J.Ch. 22 
39 Digest 166, 577. 
(ER te (1863), 3 De G.J. & Sm. 306; 3 New Rep. 16; 33 L.J.Ch a: 
UL. Goo: 97 2 FAQ. 7 2 ORR. i : ara ’ ’ 
i Bidet Frei Weiter etes Jur.N.S. 1255; 12 W.R. 28; 46 E.R. 654, L.C.; 


800; 30 W.R. 884; on 
1; 48 L.T. 170; $1 W.R. 68, C.A.: 
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Administration Action in respect of the estate of William Leetham deceased, in 
which the question arose upon further consideration whether an annuity given by 
his will to his widow was given free of income tax. 

William Leetham, who died on Jan. 14, 1875, by his will, dated Sept. 1, 1864, 
after appointing executors and trustees, and after giving directions respecting 
the management and conversion of his estate, declared that his trustees should 
stand possessed of his residuary personal estate, and of the funds in which the 
same should be invested, and the income thereof, upon trust, by and out of the 
said income, to pay to his wife ‘‘the clear yearly sum of £600 for life, if she 
should so long remain his widow, in half-yearly portions, but if she should marry 
again, then the trustees were to pay her during her life, for her sole and separate 
use, an annuity of £100 in lieu of the annuity of £600: ‘‘the said annuities of 
£600 and £100, as the case may be, to be paid free from all deductions and abate- 
ments whatsoever’’; and, subject thereto, he gave and bequeathed his residuary 
personal estate to the trustees upon certain trusts in favour of his children. 
By a codicil, dated April 3, 1869, the testator revoked the appointment of one of 
the executors and trustees appointed by the will, and gave and bequeathed to his 
wife ‘‘an annuity of £1,000 in lieu of the annuity of £600’’—given to her by his 
will. In all other respects he confirmed his will. 

This was an action by the sole executor and trustee of the will against the 
widow (the annuitant named in the will and codicil), and the eldest son of the 
testator, praying that the trusts of the will might be carried into execution and 
the real and personal estate of the testator administered by the court. The action 
now came on upon further consideration, when the question was raised whether 
the widow was entitled to have the income tax on her annuity of £1,000 paid out 
of the residuary personal estate of the testator, or ought to pay it herself. 


W. W. Karslake, Q.C., and Bramwell Davis for the plaintiff trustee. 
Graham Hastings, Q.C., and Curtis Price for the defendant, the widow. 
Northmore Lawrence for the defendant, W. Leetham, the eldest son. 
W. Pearson, Q.C., and Borthwick for parties in the same interest. 
Davenport and Seaton for other parties in the same interest. 


KAY, J.—There are two classes of cases in reference to this question. One, 
where by will a testator gives an annuity, and then directs that it shall be free 
from all deductions in respect of any taxes, and of this class of cases the principal 
examples are Festing v. Taylor (1), a decision of the Exchequer Chamber; Lord 
Lovat v. Duchess of Leeds (No. 1) (2), and Re Bannerman’s Estate, Bannerman v. 
Young (3). In all these cases, the word ‘‘deduction”’ was construed by the ‘‘taxes”’ 
which was associated with it, and it seems to have been held that the annuity was 
to be paid free of income tax. 

The other class of cases are those in which the words are ‘“‘to be paid without 
any deduction,’”’ or ‘“‘free from legacy duty and other deductions,’’ and in those 
cases the income tax was held to be payable by the annuitants, because income 
tax, as it seems to have been stated over and over again, is not, properly speaking, 
a deduction, and there must be something else besides the word ‘‘deduction’’ to 
make the gift of an annuity free of income tax. It was only where the word 
‘‘deduction’’ was coupled with the word ‘‘taxes,’’ or there was some other indication 
that it was meant to include income tax, that it was so construed. Of this second 
class of cases the principal examples are Lethbridge v. Thurlow (4), Abadam vy. 
Abadam (5), and Sadler v. Rickards (6). 

In Turner v. Mullineux (7), the gift was in this way; a demise by the testator 
to trustees upon trust, out of the rents and profits, to pay his widow during 
widowhood an annuity of £350, “‘free from income or property tax, or any other 
deduction,’’ and after a declaration that it was to be in full of all claims for 
dower, there was a further trust out of the rents and profits “to pay to each of 
the testator’s daughters an annuity of £100 apiece,” to be paid free from all 
deductions,”’ and after the second marriage of the widow, which had happened, 
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» pay to one of the daughters 
. rie the last words is ek had to be construed, and Woop, V.-C. 
H. at p. 335): , 

ree court always holds that income tax is not a deduction; but Seem 

testator in the first instance speaks of ‘income or property tax and a : a 

deductions,’ which explains that he understood the word deduction as ex pe 

ing to income tax. When he afterwards goes on to give other annuities, e 

shortens his form of expression to, in the last gift, ‘free from deduction. 

The true way of construing the will is, not to interpret the last gift and carry 

back that construction of the word ‘deduction’ to the earlier clauses, but to 

read the word throughout in the sense in which it is first used. 
In other words, the testator by his will put on the word ‘*deduction”’ a meaning 
which evidently showed that he intended it to include income tax, and accordingly 
it was held that it was included in the subsequent words, ‘‘free from all deductions, 
and ‘‘free from deductions.”’ 

One other case on this point I desire to refer to specially, that of Sadler v. 
Rickards (6), where the words of gift, which was by will, were upon trust to invest 
the proceeds as therein mentioned, and the trustees were, out of the income arising 
from the investments, to pay the annual sum of £500 ‘‘free from legacy duty and 
other deductions,’’ to the testator’s wife during her life, and, subject thereto, 
to apply the income for the benefit of his children, and Woon, V.-C., said (4 K. & J. 
at p. 804): 

“Without going into the question how I should have decided the point in the 

absence of those authorities [Wall v. Wall (8), and Lethbridge v. Thurlow (4)] 

I must hold that this annuity is subject to income tax under the recent Act 

[Income Tax Act, 1853] and the tax must be paid out of the annuity itself.”’ 


, said (1 John, & 


In the present case the words are not quite like those I have read in the two cases 
from which I have quoted. The question is, within which of the two classes of cases 
the gift in this case comes. It is to be ‘‘the clear yearly sum’... ‘‘free from all 
deductions and abatements whatsoever.’’ I may observe that there is no use of 
the word ‘‘tax,’’ or anything of the kind. It is contended that this case is dis- 
tinguishable from the latter class of cases, for the reason that the annuity was 
given by the testator to his wife,—‘‘to pay to his wife the clear yearly sum of.”’ 
If, however, income tax be not a deduction, but a payment which she has to make 
herself, not out of the annuity, but because she receives the annuity, I do not 
consider that the word ‘‘clear’’ carries the matter any further. If it be not a 
deduction, then the annuity is paid to her clear of any deduction. I do not think 
that it is well for judges to make fine distinctions of this kind. It is much better 
and more beneficial to the world in general that the broad line of demarcation 
should be adhered to and not departed from. It seems to me that this case comes 
within the latter of the two classes of cases to which I have referred, it being a 
case in which there is no reference to the word “‘tax,’’ but merely a direction that 
the annuity shall be paid free from all deductions and abatements, and of the clear 
yearly sum mentioned, 

I confess that, but for the authorities referred to, I should have felt a little more 
difficulty than I do, because, the annuity being given by the testator to his wife, 
I do not see what deduction was aimed at if not the income tax. The widow 
would not have had to pay legacy duty, therefore the testator could not have 
although nob likely fn this cae the meen ed eee, abatements” eoaue, 

: : ght not be enough to pay the annuity, 
and in that case the word ‘‘abatements”’ might mean that it should come out of 
the capital. But it seems difficult to giv 
when coupled with “‘abatements,”’ 
help thinking that it is possible, i 
that he would have said that he 


intended to refer to income ta i 
should be paid out of his estate ; Beinn 


but without speculating upon what the testator 


“the further annuity of £150 free from deduction.”” A 


G 


H 
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“ eet have meant, I must adhere to the rule of construction laid down in the 
ecisions, and consequently I am not at liberty to treat income tax as being a 


deduction. I, therefore, hold that the widow must pay the income tax—that the 
annuity was not given free of it. 


Solicitors : Chester, Urquhart, Mayhew & Holden, for Holden, Sons & Hodgson, 
B Hull; Rollit € Sons, for Rollit & Sons, Hull; A. R. Oldham. 


[Reported by J. G. Atexanver, Esq., Barrister-at-Law.] 


JENNINGS v. JORDAN AND ANOTHER 


D {House or Lorps (Lord Selborne, L.C., Lord Blackburn and Lord Watson), 
June 23, 24, 27, 28, August 3, 1881] 


[Reported 6 App. Cas. 698; 51 L.J.Ch. 129; 45 L.T. 593; 
30 W.R. 369] 


Mortgage—Consolidation—Mortgage of one property not created until after equity 
E of redemption of other property parted with. 

The rule that a mortgagee holding mortgages upon two different estates of 
the same mortgagor may consolidate them, so that one cannot be redeemed 
without the other, does not apply to a case in which the mortgage of one 
property was not created till after the equity of redemption of the other property 
had been parted with. In such a case the purchaser seeking to redeem is not 

F subject to any equity arising from acts done by his vendor subsequently to the 
sale, and there is, as against him, no equity to consolidate the two mortgages. 

Tassell v. Smith (1) (1858), 2 De G. & J. 713, overruled. 





Mortgage—Redemption—Action—Parties—Cestuis que trust—Representation by 
trustees of equity of redemption. 

In a‘redemption suit cestuis que trust are sufficiently represented under 

G  RBS.C., 1875, Ord. 16, r. 7 [now R.S.C., 1962, Ord. 15, r. 14] (which provides 

that trustees may sue and be sued as representing the trust estate without join- 

ing the beneficiaries whom they shall be considered as representing), by the 

trustees of the equity of redemption in the absence of any direction by the 

court to the contrary. 


Notes. Considered: Harter v. Colman (1882), 19 Ch.D. 630. Applied: Doble v. 
Manley (1885), 54 L.J.Ch. 636. Considered: Bird v. Wenn (1886), 83 Ch.D. 215. 
Distinguished: Francis v. Harrison (1889), 43 Ch.D. 1838. Considered : Griffith v. 
Pound (1890), 45 Ch.D. 553; Wavell v. Mitchell (1891), 64 L.T. 560. Explained : 
Pledge v. White, [1895-9] All B.R.Rep. 615. Considered: Riley v. Hall (1898), 79 
L.T. 244; Hughes v. Britannia Permanent Benefit Building Society, [1906] 2 Ch. 

1 607. Referred to: Andrews v. City Permanent Benefit Building Society (1881), dA 
L.T. 641; Atherley v. Barnett (1885), 52 L.T. 736; Mutual Life Assurance Society v. 
Langley (1886), 32 Ch.D. 460; Harris v. T'ubb (1889), 60 L.T. 699; Minter v. Carr, 
[1894 | 8 Ch. 498; Biddulph v. Billiter-street Offences Co. (1895), 72 L.T. 884; 
Young v. Bristol Aeroplane Co., [1944] 2 All H.R. 293. 

As to the redemption and consolidation of mortgages, see 27 Havssury's Laws 
(8rd Edn.) 231-244, $20-826, 397-403, and s. 98 of the Law of Property Act, 1925, 
20 Havseury’s Statutes (2nd Isdn.) 631; and for cases see 35 Diarst (Repl.) 394 
et Beq-, 180 et seq., 6735 ct sey. 
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Cc , referred to: : fot 
“() Tassell v. Smith (1858), 2 De G. & J. 713; 27 L.J.Ch. 694; 32 L.T.O.S 


4 Jur.N.S. 1090; 6 W.R. 803; 44 E.R. 1166, L.JJ.; 35 Digest (Repl.) 485, 
1700. : . . 865: 
(2) Beevor v. Luck, Beevor v. Lawson (1867), L.R. 4 Eq. 587; 36 L.J.Ch. 865; 
15 W.R. 1221; 35 Digest (Repl.) 483, 1686. Seek aot 
(3) White v. Hillacre (1839), 3 Y. & C.Ex.. 597; 4 Jur. 102; 160 E-R. : 
35 Digest (Repl.) 481, 1672. ¥ dander : 
(4) Baker v. Gray (1875), 1 Ch.D. 491; 45 L.J.Ch. 165; 83 L.T. 721; 24 W.R. 171; 
35 Digest (Repl.) 488, 1739. at: 
(5) Titley v. Davies (1743), 2 Y. & C.Ch. Cas. 399, n.; 63 E.R. 177; 35 Digest 
(Repl.) 489, 1757. : bebess 
(6) Palk v. Lord Clinton. (1805), 12 Ves. 48; 83 E.R. 19; 35 Digest (Repl.) 411, 
1064. 
(7) Thorneycroft v. Crockett (1848), 2 H.L.Cas. 239; 9 E.R. 1082, H.L.; 35 
Digest (Repl.) 484, 1689. ; ngs 
(8) Marah v. Lee (1670), 8 Rep. Ch. 62; 1 Cas. in Ch. 162; 21 E.R. 729; sub 
nom. Marsh v. Lee, 2 Vent. 337; sub nom. Anon., Hard. 173, n.; 35 Digest 
(Repl.) 491, 1777. ; 
(9) Brace v. Duchess of Marlborough (1728), 2 P.Wms. 491; Mos. 50; 24 E.R. 
829; 35 Digest (Repl.) 492, 1783. , 
(10) Wortley v. Birkhead (1754), 2 Ves. Sen. 571; 3 Atk. 809; 28 E.R. 364; 35 
Digest (Repl.) 493, 1794. d 
(11) Pope v. Onslow (1692), 2 Vern. 286; 23 E.R. 784; 35 Digest (Repl.) 480, 1665. 
(12) Ex parte King (1750), 1 Atk. 300. 
(13) Willie v. Lugg (1761), 2 Eden, 78; 28 E.R. 825, L.C.; 35 Digest (Repl.) 481, 
1671. 

(14) Jones v. Smith (1794), 2 Ves. 372; 30 E.R. 679; reversed (1798), 2 Ves. 
380n., H.L.; 35 Digest (Repl.) 482, 1676. 

(15) Cator v. Charlton (1775), cited in 2 Ves. at p. 877; 80 E.R. 681; 85 Digest 
(Repl.) 487, 1733. 

(16) Collet v. Munden (1786), cited in 2 Ves. at p. 877; 30 E.R. 681; 85 Digest 
(Repl.) 487, 1734. , 

(17) Ireson v. Denn (1796), 2 Cox, Eq. Cas. 425; 30 E.R. 197; 85 Digest (Repl.) 
487, 1736. 

Appeal by the defendant in the action from a decision of the Court of Appeal 
(James, BaaGgattay and Corton, L.JJ.), reversing a decision of Bacon, V.-C 
reported sub nom. Mills v. Jennings, 18 Ch.D. 639. 

The action was brought by Mills (since deceased) and the respondent Jordan, 
trustees of a settlement made in 1838, against the appellant, to redeem a mortgage 
and further charge on certain property at Cheltenham, created by one Thomas Tale 
in 1836. The appellant claimed a right to consolidate with the mortgage of 1836 
a mortgage on other property created by Thomas Tale in 1839. The respondent 
Price was added as a defendant as representing the equity of redemption in all the 
mortgaged property not included in the settlement of 1888. 


Davey, Q.C., Bompas, Q.C., and Townsend for the appellant. 
North, Q.C., and Selfe for the respondent Jordan. 
Millar, Q.C., and R. Gaskell for the respondent Price. 


Their Lordships took time for consideration. 


=F 


Aug. 3, 1881. The following opinions were read. 


LORD SELBORNE, L.C.—The action in this case was to redeem a mortgage of 
copyhold property at Cheltenham, executed on Oct. 6, 1836, to secure £500 and 
interest to one John Merrett, to which a further charge of £250 and interest was 
added in the following year. The equity of redemption, not of the whole, but of 
some cottages which were part of the mortgaged property, was, on Dee. 8, 1838, 


ry 


G 


Hi 
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settled by Thomas Tale, the mortgagor, for valuable consideration on the marriage 
of his daughter, subject, as between himself and the parties interested under thd 
settlement, to the charge of £250 and interest thereon, and with a covenant by him 
to keep the settled cottages indemnified from the residue of the mortgage debt of 
£500 and interest. The plaintiffs, of whom the respondent Jordan is the survivor, 
were the trustees of that settlement. Another mortgage, upon distinct property, 
consisting of freehold land at Cheltenham, had been made, in 1834, by the same 
mortgagor, Thomas Tale, to one Middleton, upon which there was due at the time 
of the settlement of the cottages, £500 and interest including a further charge made 
in 1836. On Dec. 16, 1836, the property so mortgaged to Middleton, and the copy- 
hold property other than the cottages included in Merrett’s security, were mort- 
gaged by Thomas Tale to John Tale, to secure £500 and further advances, not 
exceeding altogether £1,000, with interest thereon. At the date of the settlement, 
therefore, Merrett’s was the only direct charge upon the cottages; but they were 
not redeemable separately from the rest of the copyhold property mortgaged first 
to Merrett, and, secondly, to John Tale; and, as against John Tale, the mortgage 
of that copyhold property was not redeemable separately from the freehold of which 
he was second mortgagee, and was then entitled to redeem from Middleton. On 
Oct. 30, 1839, after the date of the settlement, Thomas Tale mortgaged certain other 
copyhold property belonging to him in Union Street, Cheltenham, to the same 
John Tale, to secure £400 and interest. In 1849 John Tale’s and Middleton’s 
mortgages became vested, after certain mesne assignments, in the predecessor in 
title of the appellant Jennings, and, in September, 1857, Merrett’s mortgage was 
also transferred to him. 

At the hearing before Bacon, V.-C., the action was dismissed, not upon the 
merits, but because the Vice-Chancellor thought that the persons properly entitled 
to redeem the mortgages vested in the appellant Jennings were not all before the 
court, leave to amend by adding parties having been previously given. On appeal, 
the lords justices differed from the Vice-Chancellor, and made a decree for redemp- 
tion of which the appellant Jennings now complains. I postpone the consideration 
of the objections to the suit which were urged at your Lordships’ Bar, and, in my 
opinion, ought not to prevail. For the present, I address myself solely to the 
question whether, assuming all necessary parties to have been before the court, 
the decree now under appeal is right, or ought in any respect to be varied. : 

The appellant claimed by his pleadings a right to consolidate against the plain- 
tiffs all his securities, including the mortgage of the property in Union Street, 
Cheltenham, originally made to John Tale on Oct. 30, 1839, after the equity of 
redemption of the cottages had become absolutely vested in the trustees of the 
marriage settlement of Dec. 3, 1838. _ The lords justices held that he was entitled 
to consolidate all the other mortgages which were prior to that settlement, but 
that this right did not extend to the Union Street mortgage, and they decreed 
accordingly. Upon this, which was the principal question 1n the cause, I agree 
with the lords justices. A mortgagee, who holds several distinct mortgages under 
the same mortgagor, redeemable not by express contract, but only by virtue of the 
right which, in English jurisprudence, is called “equity of redemption,’’ may, 
within certain limits, and against certain persons entitled to redeem all or some of 
them, ‘‘consolidate”’ them—that is, treat them as one, and decline to be redeemed 
as to any unless he is redeemed as to all. This doctrine of consolidation is well 
established, and cannot now be ee ey legislature, whether it 

‘oi n a sound equitable foundation or not. is bias 
a agalianguaie ‘a fs to its proper limits. There is no perder its 
application when all the mortgages, whether originally made to the — mie pre 
or having come into a single hand by subsequent assignments, are rec one ae 

time by the same person. Tts extension to a case in which, after that state 
sa 2 isted, the equities of redemption have become separated by 
of things has once exis ed, » eq bined, though it may perhaps be 
the act of the person in whom they had been comb : = baliletinhad oxiziok ple 
open to objection on some practical grounds, rests upon an inte ee | cea 
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The purchaser of an equity of redemption must take it as prec dies ag: 
his purchase, subject to all other equities which then affected it in the han 2 ) 
vendor, of which the right of the mortgagee to consolidate his charge on that par- 
ticular property with other charges held by him on other property at the same time 
redeemable under the same mortgagor was one. The mortgagee cannot lose that 
right because the mortgagor thinks fit to separate the equities of getecmphitin 
The two mortgages having already become virtually one, the purchaser of part o 
the equity of redemption is no more entitled to escape from this position than the 
present plaintiffs would have been to redeem the cottages only without also redeem- 
ing the rest of the copyhold property included in Merrett’s mortgage. In the 
present case the rights of redemption, existing at the date of the settlement of 1838 
could not, in my opinion, have been properly worked out, unless by some voluntary 
arrangement between the parties interested, otherwise than by consolidating all 
the mortgages now vested in the appellant Jennings, which were prior in their 
creation to Dec. 3, 1838; as they have been in fact consolidated by the decree of the 
Court of Appeal. : 

I have much more difficulty in following, or satisfactorily explaining, the prin- 
ciple of some other authorities, such as Beevor v. Luck (2), which have held, 
contrary to the decision of ALpERSoN, B., in White v. Hillacre (8), that a mort- 
gagee’s right to consolidate as against the purchaser of the equity of redemption 
of property mortgaged to him is capable of being enlarged after the date of that 
purchase, by a transfer to the mortgagee of other mortgages which were then in 
other hands, with the equity of redemption of which, if there were no consolidation, 
the purchaser would have nothing to do. I do not, however, think it necessary or 
proper now to determine whether this enlargement of the doctrine has been, as 
some eminent judges have thought, conclusively settled by authority. The ex- 
planation of it which has been offered is that at the date of the purchase of the 
equity of redemption, the doctrine of consolidation was potentially applicable to 
any two or more mortgages then in existence, and redeemable by the same person, 
although then in separate hands, if they should afterwards come together. 

I cannot say that this commends itself to my mind as reasonable or equitable; 
but the contention of the appellant in the present case goes much further. He 
seeks to consolidate with securities, which were in existence on Dec. 3, 1838, a 
mortgage of later date on property not included in any of those securities. It is 
against all principle that a vendor should be enabled, after parting with his whole 
interest in particular property, to impose an additional burden upon it without the 
purchaser’s consent—not by any express contract which might, in some cases, 
prevail if protected by a legal estate without notice, but indirectly, and without any 
contract at all. For my own part I cannot conceive anything more inequitable; 
and there is no authority for it, unless it be Tassell v. Smith (1). If that case 
is distinguishable upon its particular cireumstances, it is no authority for that 
proposition. If not so distinguishable, it is inconsistent with the decision otf 
hia: V.-C., in Baker v. Gray (4), and of the lords justices in the case now before 
has Un i ame bein ee HARDWICKE in Titley v. Davies (5), are, 
a - *; as es oe re sound principle, and with the decisions of 

pect ee S Justices in the present case. I cannot, therefore, 
regard Tassell v. Smith (1) as an authority which ought to be followed on this occa. 
Sion, great as was the eminence of the judges who decided it. 

aoe REN cape of the Court of Appeal was, in my opinion, right in refusing 
sohds C aimed by the appellant, so far as relates to the Union Street 
per nc a i the other mortgages held by the appellant it gave 
i se yg ic a made by his pleadings which was never disputed by 
‘io a ri appellant's counsel did not retract that claim either before or 
é > Judgment of the Court of Appeal; but when the decree had been drawn 

up, passed, and entered, it seems for the first time to h : 
unless he could consolidate all, it w Pine ave occurred to him that 
g , 1t was not for his interest 


dip to consolid i 
the plaintiffs, any of his securities, ate, as against 


the Union Street mortgage being, as he now 


Q 
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Suggests (though it does not appear by any evidence in the cause), the only one of 
his securities which is deficient, and the account being directed against him as 
mortgagee in possession, which he and his predecessors in title have for many 
years been. — 

Something was said at the Bar about the possibility of his being able to set up 
the Statute of Limitations against the respondent Price, who represents the equity 
of redemption in all the mortgaged property, except the cottages of which the 
respondent Jordan is trustee; and it was insisted that the effect of the decree is to 
deprive him of the right, which he would have had otherwise, to consolidate the 
Union Street mortgage, if still redeemable by Price, with the other securities as 
against Price, though he could not do so as against Jordan. To avoid these appre- 
hended results of the decision against him, the appellant, on May 29, 1880, after 
the decree had been formally completed, gave notice of a motion before the Court 
of Appeal to ‘‘correct’’ that decree by omitting the declaration contained in it that 
he was entitled to consolidate his other securities, prior to the settlement of 


_ Dee. 3, 1838, with the mortgage and further charge originally made to Merrett, and 


H 


by limiting the consequential directions to an account, first of what was due to 
him for principal and interest, not generally on Merrett’s securities, but only in 
respect of the £250 and interest, which was to be borne, under the terms of the 
settlement of Dec. 8, 1838, by the settled cottages, as between the settlement and 
Thomas Tale; and, secondly, of the rents and profits of the settled cottages only, 
which the appellant or his predecessors in title, had, or might have, without his 
or their wilful default, received. This motion was properly refused by the lords 
justices on the ground that what was sought was not a correction or alteration of any 
slip in the decree, but a substantial change in it not asked for at the hearing, and 
contrary to what was then intended and understood by the court and all the parties. 

The present appeal is not only against the decree made on Feb. 14, 1880, but 
is also against the order refusing that motion made on June 5, 1880; and it has 
been contended at your Lordships’ Bar that the decree ought to have left it open 
to the appellant to make an election whether he would consolidate or not. Your 
Lordships did not think it necessary to hear the respondent’s counsel on that point, 
being of opinion that if the appellant had ever possessed the right of election which 
the agreement assumed, he had made his election, and it was too late to retract 
it after judgment and decree; that the decree was, in this respect, right at the 
time when it was made, and could not become erroneous by reason of any subse- 
quent change in the appellant’s view of his own interest; and that when such a 
decree for consolidation had once been properly made, the parties entitled to 
redeem, as well as the encumbrancers, had acquired a right of which they ought 
not to be deprived without their owm consent, to any benefit which might result 

it. 

>Re heey age to determine whether under the circumstances of this case 
the appellant had a right, at or before the hearing, to take at his election such a 
decree as was asked for by his notice of motion of May 29, 1880. . As at present 
advised I do not think that he had that right. A suit for redemption must be so 
constituted in respect of parties and otherwise, and the decree made in it, unless 
varied by consent of all parties interested, must be such as to enable the ek 
to do complete justice, not only to the plaintiffs and to the encumbrancers sees 
they seck to redeem, but to all other parties before or behind them whose pte 
tion or foreclosure may be necessary to work out the equities of the case. To oe i 
Merrett’s encumbrance as to the £500 and the £250 thereby severed, ici ee 
the secounts to that part only of the property included therein, # yee es p roa 
“ff ere trustees under the settlement of Dee. 3, 1838, as was asked oy t e notice 
mil 99. 1880, would seem to be inconsistent with the principles laid down 
OF yay et spon in Palk v. Lord Clinton (6) and Thorneycroft v. Crockett (7). 
oleate ; ad redeemed Merrett’s securities, they were entitled also to clear that 
wz seh property included in them which was not included in the settlement 

0 p ere) 


ie second mortgage of Dec. 16, 1836, and if they did this it would 


from John Tale’s 
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seem to follow that they were at the same time entitled to redeem all the property 
included in that mortgage to John Tale, among which was the freehold land pre- 
ious ortgaged to Middleton. 

ea have been the intention of the lords justices that a sean te 
be drawn up, according to the ordinary course of the court, for the diamisss - 
the action if the respondent Jordan should not redeem the appellant’s mortgages 
other than that on the Union Street property, and if he should redeem those 
mortgages for subsequent redemption or foreclosure as to the property other than 
the settled cottages, between Jordan and the respondent Price. With such subse- 
quent redemption or foreclosure James, L.J., said that the appellant would have 
nothing to do. The decree as actually drawn up provides only for redemption or 
dismissal as between Jordan and the appellant. It could not have been drawn up 
in that form without consent before the registrar by all parties whom he considered 
interested, to the waiver and omission of all accounts and directions for fore- 
closure or redemption as between Jordan and Price. I think your Lordships must 
assume that those accounts and directions were in fact waived by such mutual 
consent between Jordan and Price, though it does not so appear on the face of the 
decree. Whether the appellant consented to or acquiesced in such waiver may 
be doubtful. In his notice of motion to alter the decree he did not object to it 
on this ground, though, if he had a right to do so, the omission of such accounts 
and consequential directions, necessary according to the ordinary course of the 
court, would have been an error, not of the court but of the registrar, and might 
properly have been set right upon a motion of that kind. As, however, James, L.J., 
considered this to be a matter with which the appellant had nothing to do, I 
think it was open to him upon the present appeal to object to the decree on that 
ground if he could show that he had in fact such an interest as entitled him to 
make the objection. If he has no such interest, it would not be according to the 
usual course of your Lordships’ House to determine at his instance any question 
concerning the respondents only, neither of whom has appealed. But I think it 
right to say that, having regard to the position and character of both the respon- 
dents, who represent here absent parties for whom they are respectively trustees, 
I doubt whether this is a case in which the decree ought to have been drawn up 
in the form in which it stands, even by consent, and FE shall propose to your 
Lordships that certain words should be added to it which may prevent it from 
becoming the occasion of future questions, and possibly of new litigation between 
these trustees and parties now absent from the record. 

The conclusion to which I have come, after consideration, is that the decree as 
between the appellant and the respondents is right in form as well as in substance, 
and that the appellant had no interest in any further accounts or directions which 
might properly have been added to that decree, and consequently that he has no 
title or interest now to complain of their omission. The effect of consolidation is 
to make the consolidated mortgages practically one; and the right of the respon- 
dent Jordan, if he pays what is due to the appellant upon the account directed by 
the decree, to have a conveyance from the appellant of the whole mortgaged 
property, is clear. Any question as to the application, as between the different 
estates included in the consolidated mortgages, of the rents and profits which 
ea be charged against the appellant in taking the account is res inter alios, with 
Aaa the encumbrancer, after he has been paid off, will have nothing to do. 
Row = istic cohen ae if ms ria appear upon the result of the account 
of redemption and eican aa a . ie melsngpe rrp eb persis ses mealat 
the consolidated Geiniriblen, Riot cinamatecih 4 propertywinaludediaa 
hyreraiud see heist mhant behind him and are entitled to redeem from him part 

f property he will have a right to charge upon everything which is go red 
able his costs of suit, which may be considerable. Equities of so oe a, 
may arise in such a state of things; but they are equities to which eee 
cumbrancer, who will have been wholly paid off, must be a Stranger. It ea 
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fallacy to suppose that under such circumstances he can in any possible event retain 
a right to consolidate the Union Street mortgage with the securities which will have 
been redeemed, against the persons entitled to ulterior equities of redemption. Con- 
solidation can only take place when there are two or more encumbrances at the same 
time subsisting united in the hands of the same encumbrancer. Baker v. Gray (4), 
before Hatt, V.-C., in which the decree provided for consolidation against one of 
the defendants, and refused it as against others, was different from the present case. 
There the right to consolidate was claimed by the mortgagee, who was plaintiff in 
the suit, against all the defendants. It is clear that in such a case the decree 
might be, and ought to be, so made as to give the plaintiff what he was entitled to 
against each defendant. If he should be redeemed by a person against whom he had 
no right to consolidate, he must, of course, be redeemed without consolidation. 
But if the person to whom the right of redemption either belonged in the first 
place, or might afterwards come in default of redemption by those standing 
before him, was one against whom he had a right to consolidate, then the decree 
ought to be made accordingly. In the present case the plaintiffs were persons 
against whom the appellant had no right to consolidate the Union Street mortgage ; 
and if they did not redeem the other property their action would be simply dis- 
missed, and no question as to any posterior right of redemption would arise. If 
they did redeem, the securities which they redeemed would necessarily, and for 
ever, pass out of the appellant’s hands, and none of them could afterwards be 
consolidated with the other mortgage which he retained. 

I have now to state my reasons for thinking that the objections to the constitution 
of the suit which were urged at your Lordships’ Bar ought not to prevail. They 
were four in number. The first and second were in effect that the ultimate equity 
of redemption of the mortgaged premises was not properly represented upon the 
record by the respondent Price, who claims it as the trustee of a settlement made 
by Thomas Tale on May 6, 1868, on the ground that Thomas Tale on Oct. 6, 1845, 
presented a petition to the Bristol Court of Bankruptcy, under the then Insolvent 
Debtors Act, and that all his interest in the mortgaged premises thereupon became 
vested in the official assignee of that court; and that he also executed, on Oct. 9, 
1845, an indenture by which, if he had then any equity of redemption in the premises, 
he conveyed it to John Brend Winterbotham in trust for George Tale, who had 
previously acquired the title of the mortgagees. The petition presented by Thomas 
Tale to the Bristol Court of Bankruptcy was produced from the proper custody. 
On the back of it the word ‘‘dismissed”’ is written in the handwriting of one Turner, 
who was then an officer of the court. Nothing was ever done upon that petition 
bevond the initial steps necessarily and always taken in such cases; it plainly died 
a natural death thirty-three years before the commencement of the present action. 
Under these circumstances the presumption of fact is in accordance with the 
endorsement. The equity of redemption in the mortgaged premises, if it had for 
a time become vested in the official assignee, ceased to be so on the webs ok 
that petition. This objection to the title of the respondent Price, therefore, ae 

As to the deed alleged to have been executed by Thomas Tale on Oct. 9, 1840, 


it has not been produced, nor has its absence, if it was ever executed, been 


properly accounted for. The only evidence of its execution consists in certain entries 
proper}; : 


in the books of Messrs. Winterbotham, Bell & Co., solicitors, of ce Se cs 
prepared a draft for that purpose, and had it engrossed. eee | an bate 
botham, the intended trustee, who was a member of that firm, as ep) - os tia 
in which he states his belief that the intended deed was never pia e , a 
f | ‘ted upon. The entries in these books would not be evidence at a 

padres thn evidence of Mr. Winterbotham, and, if taken in connection with 
st 7 ‘the certainly do not establish the execution of the deed, the burden 
— ~  okich soon ne upon the appellant. The title, therefore, of the respondent 
ees displaced, either by the petition in insolvency, or by the supposed 


deed of Oct. 9, 1845. 
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The next objection was that the cestuis que trust of Price under the settlement of 
May 6, 1868, ought to have been brought before the court. Having regard, however, 
to R.S.C., 1875, Ord. 16, r. 7, I think that Price sufficiently represented his cestuis 
que trust for the purposes of this suit, no direction having been given by the court to 
the contrary. , "9 

The last objection related to the absence from this record of the assignee in 
bankruptey of George Tale, from whom the title of the Gloucestershire Banking Co. 
was originally derived, who afterwards became bankrupt in February, 1849, before 
the sale and transfer by the Gloucestershire Banking Co. to William Jennings, the 
appellant's predecessor in title. The action was commenced more than twenty- 
seven years after the date of that transfer, and neither in his pleadings, nor before 
either of the courts below, was any objection made by the appellant to the constitu- 
tion of the suit on the ground that the assignee in bankruptcy of George Tale had, 
as between himself and the appellant, a subsisting equity of redemption in respect 
of which he ought to have been made a defendant. There is no trace of any such 
point having been argued before the Court of Appeal. The appellant may well-be 
conceived to have had reasons for not taking any such objection. If it had been 
taken in due time, the plaintiffs might have been able to meet it without difficulty. 
Whatever might have been its weight if sooner taken, I think it would be against 
sound principle, and contrary to the practice of your Lordships’ House, now to 
give effect to it. 

It only remains for me to add that I would propose to your Lordships that the 
decree appealed from should be varied by reserving liberty to the respondents, or 
either of them, or to any of the cestuis que trust, under the deeds of Dec. 8, 1838, 
and May 6, 1868, respectively, in case of redemption of the mortgaged premises 
included in the decree by the respondent Jordan, to apply to the Chancery Division 
of the High Court of Justice for the addition to the decree of any further accounts 
and directions consequential thereon which by reason of such redemption the 
court may think just. I do not consider that this variation in the form of the 
decree, in which the appellant has no interest, ought to affect the costs of 
the appeal. I, therefore, move your Lordships that, subject only to that variation, 
the decree be affirmed; and that the appellant pay the costs of the appeal. 


LORD BLACKBURN stated the facts, and continued: The Court of Appeal 
had to determine the question whether the position contended for by the plaintiff 
in. his amended statement of claim, or that contended for by the defendant, truly 
represents the law of England as administered in the courts of equity. Tassell vy. 
Smith (1)—a decision by two equity lawyers of great experience, Kyicur Bruce 
and Turner, L.JJ., in 1858—was relied upon, and the question for the Court of 
Appeal was whether this decision was right, or at least was binding upon them 
They decided the question in favour of the plaintiff, and the first and most impor- 
tant question brought before the House is whether they were right in that decision 
The Court of Appeal had not to inquire whether the defendant had or had not ‘ 
right to consolidate the earlier mortgages, nor, as I apprehend, is any question on 
that now before this House. Should it be contended hereafter that the plaintiff’ 
counsel conceded more than he was bound to do, the decision of the Court f 
Appeal will not stand in his way, though other decisions may. . 

I take it that the only question before this House is whether, where the mortgag 
on one property is not created till after the equity | cae 


of redemption in th 
property has been parted with, there is, as against the porches an Bahia 
consolidate the two. I do not think it conclusive that the alleged equity pabain 


which, if the matter were res integra, could not be maintained nor even that j 
was such as in the name of equity would work injustice. Some ‘of seh patch 
on in courts of equity in the kindred subject of tacking securities on ‘the a 
property are founded upon this, that a mortgage, after the time if a 
redemption had expired, was an absolute estate, which no doubt it Pers 
and that the equity of redemption was only a personal equity to cathe ag 
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legal estate from him in whom it was vested, which, perhaps, it originally was. 
It would seem that now after equitable estates have been treated and dealt with 
for a very long time as to all other intents estates, any rules founded on the 
antiquated law ought to be no longer applicable, and that cessante ratione, cessare 
debet et lex; but some rules apparently founded on this antiquated law have been 
so uniformly and long acted upon that they must be treated as still binding. 

The rule was first laid down in Marsh v. Lee (8) that if there was a subsequent 
mortgagee, who, as the legal estate was in another, could only be a mortgagee of 
the equity of redemption, whose claim being prior in time to that of a third mort- 
gagee would be satisfied before it, yet if the third mortgagee acquired the legal 
estate, even with full knowledge of the existence of the second mortgage, he should 
be entitled to squeeze out the second mortgage. In Brace v. Duchess of Marl- 
borough (9) (2 P.Wms. at p. 492) in 1728, Str Josepn Jexyiti, M.R., thought that 
the rule of equity was so settled, 


‘“‘not, however, without great appearance of hardship; for still it seems reason- 
able that each mortgagee should be paid according to his priority, and hard to 
leave a second mortgagee without remedy, who might know when he lent his 
money that the land was of sufficient value to pay the first mortgage and his 
own also; to be defeated of a just debt by a matter inter alios acta, a con- 
trivance between the first mortgagee and the third, is great severity.”’ 


Yet notwithstanding these, as it seems to me, unanswerable objections to the rule, 
he considered it established. In Wortley v. Birkhead (10) Lorp Harpwicxr 
intimates, I think pretty plainly, that, if it were then to be settled for the first 
time, he would have decided the other way, but that it was settled; and in Titley v. 
Davies (5), in 1748, he acted upon it. Now, after the lapse of nearly a century and 
a half more, I think only the legislature can do away with this rule, which how- 
ever does not apply to this case, which is not the case of tacking or gaining priority 
for a puisne incumbrance on the same property, but a case of consolidating 
encumbrances on two different properties. 

But though a rule, even if it works what is not justice, may be established by a 
long series of decisions to be the rule of equity, yet, when it is alleged that a rule 
producing such a lamentable result exists in a particular case, the burden of proof 
lies strongly on those who assert it to show that it is established either by decided 
cases or by evidence of such a long-continued practice as shows that there are 
not cases only because the rule has never been disputed. Although I cannot doubt 
that the lords justices thought that the rule on which they acted in Tassell v. 
Smith (1) was already established; and though it is reasonable to suppose that two 
judges who had such long and great experience in courts of equity had grounds 
for so thinking, yet the discussion at your Lordships’ Bar convinced me that they 
made a mistake. The earliest case cited is Pope v. Onslow (11). In Ex parte 
King (12), before Lorp Harpwicke in 1750, that case was cited as establishing 
that where A. had two mortgages upon different independent estates of the mort- 
gagor, one a deficient security and the other more than sufficient, the mortgagor 
should not redeem the last without making good the deficiency of the other security ; 
but the Lord Chancellor said that he was not satisfied that this was the established 
Both Hau, V.-C., in Baker v. Gray (4) and Corton, L.J., in 
the present case, say that Lorp HarpwIcKE afterwards changed his opinion. I 
suppose they are right, though I have not been able to discover the ease in which 
he said so. I have read Titley v. Davies (5) with attention, and it appears to me 
that Lorp Harpwicxr there thought that Titley, having an equitable mortgage on 
one portion of property mortgaged to Shepheard, had a right, as against Shepheard 
and all who claimed under him, to redeem the whole property ; and that then, having 
done so, Titley, who had the legal estate in the whole, had got a right, as against 
both Shepheard and those who claimed under him, to retain the whole till his 
equitable mortgage, though only on a part, was paid off. This, like Brace 
Duchesa of Marlborough (9), may be unquestionable equity, though, to say the 


rule of the court. 


484 | ALL ENGLAND LAW REPORTS REPRINT [1881-5] All E.R. Rep. 


least, questionable justice; but, as it seems to me, it has nothing to do with 
consolidation, and indeed Ex parte King (12) was subsequent in date to Trtley v. 
Davies (5). f 

It is not, however, I think, important whether Lorp HarpwicKe changed his 
opinion or not, if, as I think is the case, the rule as far as laid down in Pope v. 
Onslow (11) has since that time been recognised as the settled rule in equity. In 
Willie v. Lugg (13) in 1761, Lorp NorruineTon, L.C., said that the principle upon 
which the court proceeds continued as long as the equity of redemption remains 
united, but, he said (2 Eden, at p. 80), 


“There seems to be also a manifest distinction between this case and the case 
of a purchase subject to a mortgage, for there the purchaser acquires a right to 
redeem that particular mortgage, and when he comes to redeem he offers to 
equity pay off all that his estate is a debtor for.”’ 


Certainly he was not of opinion that the equity subsequently laid down in Tassell v. 
Smith (1) then existed. In Jones v. Smith (14), in 1794, Smk Pepper ARDEN, M..R. 
(later Lorp ALVANLEY) says (2 Ves. at pp. 376, 377) : 


‘Pope v. Onslow (11) followed by two modern eases, has settled the point that 
as against the mortgagor or his assignee, and, therefore, I must suppose against . 
all the creditors, if there are two legal mortgages which at law are become 
absolute, for that must be the principle, the mortgagee shall insist on being 
redeemed as to both or neither.”’ 


’ 


The ‘‘two modern cases,’’ which he cites from the registrar’s book are Cator v. 
Charlton (15), June 21, 1775, decided, I suppose, by Lorp Baruurst, and Collet v. 
Munden (16), in 1786, decided by Lorp Kenyon on the authority of the first. In 
Cator v. Charlton (15) the different mortgages were all made while the mortgagor 
was owner of the equity of redemption of the whole; and it was insisted that the 
plaintiff, who afterwards purchased the equity of redemption, had at the time of 
his purchase notice of the other mortgages. 

In Ireson v. Denn (17), in 1796, Lorp AtvanLey is reported to have said (2 Cox, 
Kq. Cas. at pp. 425, 426): 


‘He did not know why such a rule was ever laid down, but it had been decided 
by many cases that a mortgagee of two distinct estates upon distinct transac- 
tions from the same mortgagor was entitled to hold both, even as against the 
purchaser of the equity of redemption of one of the mortgaged estates without 
notice of the other mortgage until the payment of the whole money due on both 
mortgages.”’ 


But the case before him, like the cases which he mentions in Jones v. Smith (14) 
was a case of two mortgages made to the same person while the equity of redemp- 
tion belonged to the same person, who afterwards assigned the equity of redemption 
in one of the estates. Even if it was established that in such a case the right to 
consolidate would be good against the assignee, it does not seem to me to follow 
that it would be good against an assignee of the equity of redemption in one of 
the estates made while the two mortgages were not yet vested in the same person 
still less as against one made before the mortgage of the other estate EN, 
The next reported decision is that of White v. Hillacre (3), before ALDERSON B 
sitting in equity. The facts, as stated in the judgment, were that James Ete * 
mortgaged M., and died leaving the equity of redemption to Thomas Hillacre in f = 
at that time the mortgage was vested in Clark, and so continued till after Th af 
Hillacre’s death. Thomas, who was owner in fee of W., mortgaged it to Clit ae 
1812, and at his death in 1815 devised M. to one set of devisees ond W.t aa ms 
Atprrson, B., said (3 Y. & C.Ex. at p. 608) : Oe 


“This being the state of facts, Clark in 
on M., and then for the first time the 
am of opinion that the plaintiff has no 


1816 assigns to Clitsome the mortgage 
mortgages are united in one person. I 
right to tack under these circumstances. 
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The right seems to have been established upon this principle, that where a mort- 
gagee is in possession of the legal estate in two properties as a security for 
money lent on them, a court of equity will not allow the person entitled to the 
equity of redemption to redeem either unless he redeem both, and allows the 
mortgagee a lien on the whole for his whole debt. But this principle manifestly 
cannot apply to a case where the equity of redemption belongs to different 
persons. Here that is so; and these persons, though volunteers, as it is said, 
became entitled under Thomas Hillacre’s will before the assignment of the 
mortgage on M. was made to Clitsome.”’ 


Notwithstanding the observations of Woop, V.-C., in Beevor v. Luck (2), I must 
own that the judgment of ALpErson, B., has at least an appearance of good sense, 
and of furthering justice or perhaps I should say of refusing to further injustice, 
that, to my mind, is very persuasive. It is not, however, necessary in the present 
ease to form any opinion on this point. 

White v. Hillacre (3) was not cited in Tassell v. Smith (1), which is to be lamented, 
for if it had been the lords justices would have, no doubt, explained why and how 
it was just that the purchaser of the equity of redemption of Blackacre should 
be under any obligation to fulfil the equities which his vendor had, after the sale, 
become liable to fulfil in respect of Whiteacre, with which the purchaser of the 
equity of redemption of Blackacre never had anything to do, for this does not, I 
think, evidently follow, even if it was settled that, if the two mortgages had been 
united before the sale of the equity of redemption so that the vendor was then 
liable to fulfil them, that equity should prevail; and if, as is very likely, they had 
said that the objections to them were not stronger than those against tacking stated 
in Brace v. Duchess of Marlborough (9), but that long-settled rules ought not to be 
departed from, they would have had to consider whether there was any settled rule, 
or indeed any decision at all that the purchaser of Blackacre was under any obliga- 
tion to fulfil an equity of his vendor in respect of a debt first incurred after the 
sale of Blackacre and secured on Whiteacre, which might not even have been the 
property of the vendor at the time of the sale of the equity of redemption. All that 
appears by the report to have been said by Turner, L.J., is, that 


‘‘one who comes to redeem a security cannot do so without redeeming any 
other security which the defendant holds upon property of his.”’ 


He does not notice that the estate which the vendor pledged after he had sold the 
equity of redemption could in no natural sense of the words be called the property of 
the purchaser, and he cites no authority to show that an artificial rule was estab- 
lished by which it was to be treated as his. 

Hau, V.-C., in Baker v. Gray (4) searched for such an authority and found none. 
The lords justices in the present case could find none. The experienced counsel 
who argued for the appellant at your Lordships’ Bar could find none but those 
on which I have already commented ; and of those it seems to me that what is said 
by Lorp Atvantey in Ireson v. Denn (17) is the only authority prior to Tassell v. 
Smith (1) that has any bearing on the case, and that, I think, does not go so far 
as is required. I think that the doctrine of consolidation of mortgages ought not 
to be carried farther than it has been, and that Tassell v. Smith (1) did, at least as 
far as regards a mortgage made on another property after the equity of redemption 
in the first mortgage had been parted with, carry it further than ever had been 
done before, and should not be followed. The decree was made as it was asked for 
by the defendant, and not objected to by the plaintiff, consolidating the mortgages 
settlement of 1888. After it had been drawn up as the parties asked, 
e defendant found reason to fear that he had, 
under the belief that it was for his benefit, asked for a consolidation which it would 
have been more prudent for him not to ask for, and he sought to set aside the 
whole proceedings, and make the plaintiff redeem only Merrett's mortgage, as the 
plaintiff originally asked, not on the ground that there had been any mistake 
on the part of either himself or the court, but because he feared he had been 


prior to the 
and as the court meant it to be, th 
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injudicious. I think he should se ees of all this before, and that the Court 
erly rejected his application. 

: aenanins ani the readies whether the order to carry out even ls one 
Court of Appeal requires amendment. The appellant has not, I think, a8 oe 
of which to complain. The order as it stands does not subject him to any 5 : 
which he ought not to be liable, or deprive him of anything to which he is entit a 
But as it is possible, though I think not probable, that the state of the accounts 
may turn out to be such that those who are beneficially interested in the equities 
of redemption of the different properties may require some further protection, 
I agree that the order should be varied as proposed. I entirely agree that this 
variation should make no difference in the costs. 


LORD WATSON concurred. oe 
Appeal dismissed. 


Solicitors: Bompas, Bischoff & Dodgson, for E. & E. Waugh, Cockermouth; 
Waterhouse & Winterbotham, for Winterbotham, Bell € Co., Cheltenham. 


[Reported by C. E. Maven, Esq., Barrister-at-Law. | 


LONDON AND COUNTY BANKING CO. v. RATCLIFFE 


| House or Lorps (Lord Selborne, L.C., Lord Blackburn and Lord Watson), May 
19, 20, 23, June 14, 1881] 


[Reported 6 App. Cas. 722; 51 L.J.Ch. 28; 45 L.T. 822; 
30 W.R. 109] 


Money—Payment on account—A ppropriation—Payments into banking account— 
Banker’s lien extending over whole account. 

Mortgage—Bank overdraft—Security—Deposit of deeds—Sale of property by 
mortgagor—Account overdrawn at time of contract—Before conclusion of 
sale payments in greater than amount of overdraft—Further advances con- 
tinuing overdraft—Right of banker to charge on estate as against purchaser. 
The rule in Clayton's Case (1) (1816), 1 Mer. 572, applies to payments into 

a banking account, nothwithstanding that the banker's lien extends over the 
whole account. 

B. deposited the title deeds of real estate in the hands of the appellants, 
with a written memorandum, to secure the then present and future general 
balance of his account with them. He afterwards sold a part of the real 
estate to the respondent. At the time of the contract of sale his account with 
the appellants was overdrawn. The appellants had notice of the sale to the 
respondent, and the respondent had constructive notice of the appellants’ 
charge. Before the payment of the final instalment of the purchase money 
B. paid to the appellants sums amounting in the aggregate to more than the 
amount of his debt to them at the date of the sale, but they had made further 
advances to him after that date, and the whole balance of the account was 
never turned in his favour. 


Held: the respondent was not liable for such furthe 


r advances as a charge 
on the estate. ; io 


Notes. _Considered : Glyn, Mills, Currie & Co. v. East India Dock Co. (1882) 
post p. 674; Deeley v. Lloyds Bank, [1910] 1 Ch. 648. Referred to: Parkin. 
son v. Wakefield (1889), 5 T.L.R. 562; Deeley v. Lloyds Bank, [1912] A.C. 756. 
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As to appropriation of payments, see 8 Hatspury’s Laws (8rd Edn.) 214-216; 
and for cases see 12 Digest (Repl.) 536 et seq. As to appropriation in case a 
mortgage to secure current account, see 27 Harspury’s Laws, 486, and cases 
there cited. at 
Cases referred to: 
(1) Devaynes v. Noble, Clayton's Case (1816), 1 Mer. 529, 572; 35 E.R. 767 
781; 12 Digest (Repl.) 547, 4156. | 
(2) Hopkinson v. Rolt (1861), 9 H.L.Cas. 514; 34 L.J.Ch. 468; 5 L.T. 90; 7 
Jur.N.S. 1209; 9 W.R. 900; 11 E.R. 829, H.L.; 35 Digest (Repl.) 498, 
1858. 
(3) Shaw v. Foster (1872), L.R. 5 H.L. 321; 42 L.J.Ch. 49; 27 L.T. 281; 20 
W.R. 907, H.L.; 35 Digest (Repl.) 295, 152. 
(4) Gordon v. Graham (1716), 2 Eq. Cas. Abr. 598; 7 Vin. Abr. 52, pl. 3; cited 
in 9 H.L.Cas. at p. 524; 22 E.R. 502, L.C.; 35 Digest (Repl.) 498, 1857. 
Also referred to in argument: 
Chapman v. Chapman (1851), 13 Beay. 308; 20 L.J.Ch. 465; 17 L.T.0.S. 70; 
15 Jur. 265; 51 E.R. 119; 35 Digest (Repl.) 297, 170. 
Eyre v. Burmester (1862), 10 H.L.Cas. 90; 6 L.T. 838, H.L. 
Hiern v. Mill (1806), 13 Ves. 114; 33 E.R. 237; 35 Digest (Repl.) 512, 2000. 
Pickard v. Sears (1837), 6 Ad. & El. 469; 2 Nev. & P.K.B. 488; Will. Woll. & 
Day. 678; 112 E.R. 179; 35 Digest (Repl.) 537, 2169. 
Iucas v. Dorrien (1817), 1 Moore, C.P. 29; 7 Taunt. 278; 129 E.R. 112; 38 
Digest (Repl.) 322, 996. 
Appeal from a decision of the Court of Appeal (James, Brerr and Corron, L.JJ.), 
reversing a decision of Bacon, V.-C., reported 51 L.J.Ch. 29, 33. 
Benjamin, Q.C., Davey, Q.C., and Russell Roberts for the appellants. 
J. Pearson, Q.C., Horton Smith, Q.C., and Ingle Joyce for the respondent. 


Their Lordships took time for consideration. 


June 14,1881. The following opinions were read. 


LORD SELBORNE, L.C.—The appellants in this case claim under an equitable 
mortgage of certain real estate at Karley, near Reading, given to them by one of 
their customers, named Batten, to secure the then present and future general 
balance of his banking account with them. The conveyance of that estate to him 
from a vendor named Spokes was deposited by Batten with the bank, the purpose 
of the deposit being declared by a memorandum in writing, dated Jan. 17, 1878, 
by which Batten engaged to give the bank, whenever required, legal mortgages ot 
this property, and, as I collect, of other properties, the deeds or documents relating 
to which were also at the same time deposited, and declared that the security 
should not be considered satisfied by the payment or liquidation of any sums to 
be thereafter from time to time due on the balance of the account, but should 
extend to cover all future sums which should at any time be or become due. 
This memorandum was afterwards cancelled, and another security in the same 
terms, except the date and an unimportant variance in the description of part of 
the property, was signed in lieu of it, and was given by Batten to the bank on 
June 19, 1874. One of the questions in the case might be whether this cancella- 
tion and substitution of 1874 did not put an end to the security of 1878, under 
which alone the appellants would be entitled to make any claim against the 
respondent. But I preter to consider the case upon its merits, as if no such 
cancellation or substitution had taken place. 

On April 28, 1873, an agreement in writing was signed by Batten and the 
respondent, his brother-in-law, for the sale by Batten to the respondent of part of 
the real estate at Warley comprised in the conveyance deposited with the bank. 
was treated as divisible into three sums-—£1,500 


The purchase money, £4,200, | | 
’ £900 for another part called ‘* Woodbine 


for one part called ‘‘Canterbury Villas,’ M bine 
Villas,’’ and £800 for the remaining part called ‘‘Twyford Villas."’ A deposit ot 
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£25 was paid, and May 24, 1873, was fixed for payment of the ee sees 
money, and for conveyance and completion of the purchase, ee eaniieigies 
to the purchaser as from that date. Batten agreed in the ordinary way OEE F 
cood title, which would, of course, be a title free from incumbrances, and he “A : 
to retain all deeds and documents in his possession relating to any property ictal 
than that sold to the respondent, covenanting in the usual way for their production. 
The effect of this last stipulation was that the respondent, as purchaser, could as 
claim possession of the deed of conveyance from Spokes, which had been deposite 

with the bank, and related to other property as well as to that sold to him. In 
addition to the terms embodied in this agreement of April 28, 1873, it was stipulated 
between Batten and the respondent, by letters, that two debts then due from 
Batten to the respondent and his wife for sums exceeding together £800 should be 
set off against the purchase money of £3,200. 

The appellants and the respondent had respectively notice, the former of the 
contract of sale from Batten to the respondent; the latter of the appellants’ 
security of Jan. 17, 1873. The contract and the notice of it to the appellants 
were, or may for the present purpose be treated as having been, contemporaneous. 
The amount then due to the appellants on the balance of their banking account 
with Batten was £1,779 6s. 7d., and of this the respondent must be deemed to 
have had notice. The contract, so far as relates to Canterbury Villas, was com- 
pleted by conveyance, and payment of the £1,500 apportioned to that part of the 
property on May 28, 1873, with the knowledge of the appellants, who received 
£1,100, part of this £1,500, on June 6 from Batten’s solicitor, the remaining £400 
being received, without objection from the appellants, by Batten himself. Another 
conveyance in fee simple of all the rest of the property agreed to be sold was at 
the same time executed, and was left with Batten’s solicitor until the rest of the 
purchase money should have been paid, as it eventually was in several instalments 
by the respondent to Batten. The latest of these payments was made on Mar. 25, 
1876, after which the conveyance from Batten was delivered up to the respondent. 
The appellants had no notice of the execution of this conveyance, or of any of 
the payments made by the respondent to Batten in respect of the property com- 
prised in it, until some time after the last payment. ; 

Under these circumstances it results from the decision of your Lordships’ house 
in Hopkinson v. Rolt (2) that, as against the title of the respondent, the purchaser 
under the contract of April 28, 1878, no further charge on the real estate com- 
prised in that contract could be created in addition to the balance of £1,779 6s. 7d. 
at that time due, by any subsequent advances which the bank might make to 
Batten. Nor can I discover anything in the nature or terms of the appellants’ 
security of Jan. 17, 1873, to prevent the extinction of that debt due on April 28, 
1873, by means of payments afterwards made by Batten to the general credit of 
his banking account upon the principle of Clayton’s Case (1) (1 Mer. at p- 585). 
In point of fact those payments were, before the end of the same year 1873, more 
than sufficient to extinguish the whole of that debt; and although in the continua- 
tion of the account there was always a considerable balance due to the bank, the 
whole debt subsequent to 1878 was for advances later than April 28, 1878. The 
continued possession by the appellants of the deed of conveyance from Spokes to 
Batten, relating as it did to other property besides that sold to the respondent 
makes, in my opinion, no difference in the case. 

Upon the statement of claim in the action the appellants’ case appears to me 
to be rested on grounds inconsistent with the decision in Hopkinson v. Rolt (2) 
But a different view was presented in the argument at your Lordships’ Bar Ba 
1t is now necessary to consider, assuming it to be open to the appellants otek: 
ee the form of their pleading. It was contended that the security of 
res a cn, extended to every interest which Batten, the mortgagor, had, or at 
re sevcemicis a priser vaca: might aoe in any part of the land to which 
: staat i eed o conveyance related; that, although by the contract of sale 

essarily became limited as to the land itself to the debt of £1,779 6s. 7d. 
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then due, which was afterwards paid off, it continued operative against the pur- 
chase money payable under that contract to Batten so as to bind that purchase 
money, except the £400 paid with the appellants’ knowledge, by all the sub- 
Sequent advances from time to time made; that the respondent was bound to 
inquire whether there were or were not any such subsequent advances before he 
could be discharged from any part of the purchase money by any payment to 
Batten; and that, having failed to make such inquiry, he is now liable to pay 
the money over again to the appellants to the full extent to which advances were 
actually made. The result of the appellants’ contention is to ascribe to the con- 
tract for sale of April 28, 1873, with the notice which they had of it, the effect of 
dividing what was before a single mortgage security operating upon one subject 
and for one debt, into two distinct securities operating upon different subjects, 
upon one for a present debt, and upon the other for a merely possible future 
liability. The original security was the land, the debt secured was such balance as 
might happen to be due whenever the security should be put in force. But after 
April 28, 1873, the real estate, according to this argument, continued to be a 
security only for the amount then due, and at the same time the personal debt 
from the respondent to the mortgagor, which had then for the first time come 
into existence, and the vendor’s lien for that debt, became a security for all those 
future advances by which the real estate could be no longer bound. 

I agree with the lords justices in thinking that any such prospective division of 
the security, any such mortgage of a subject not then in existence for further 
advances which the appellants were under no obligation to make, was not within 
the contemplation of the parties to the memorandum of Jan. 17, 1873, nor really 
within the scope of that instrument. When the mortgagor exercised, with notice 
to the mortgagee, the right which according to Hopkinson v. Rolt (2), he un- 
doubtedly possessed of selling the mortgaged estate subject to the then existing 
charge of the bank, and making his own bargain with the purchaser on his own 
terms and in his own way without any concurrence of the bank, a line was in my 
opinion drawn, which was applicable to the security as a whole, and the bank 
could not make further advances so as to prevent or intercept, without any new 
agreement with Batten, or any notice to the respondent beyond that which he 
had of the original security, the fulfilment in the ordinary course ot the terms of 
the contract between Batten as vendor and the respondent as purchaser. If the 
respondent had bought a mere equity of redemption subject to the appellants’ 
charge, and had paid off that charge, it seems to me quite impossible to contend 
that he would not have been at liberty to pay the balance of the purchase money 
to his vendor without making any inquiry as to subsequent advances by the 
appellants. If it were otherwise, he could not be entitled without the appellants’ 
consent to stipulate, as he did, that the pre-existing debts due to himself and his 
wife from Batten should be set off against the purchase money. 

It makes, in my judgment, no difference that by the terms of the contract it 
was Batten’s duty, as between himself and the respondent, to clear the estate 
sold from the appellants’ incumbrance. In point of fact he did so, and indeed 
he did more. The sums paid by him from time to time into the bank after the 
the contract exceeded the whole amount of the purchase money received 
m the respondent. This would, no doubt, be immaterial 
f the appellants had the rights which they claim; for 
they received those moneys, except the £1,100 paid on June 6, 1873, from Batten, 
without knowing from what source they came. But from the terms of the respon- 
of which the bank had notice, the fair and reasonable inference 
ase money was intended to, and would, take 
and purehaser—i.e., by 


date of 
by him from first to last fro 
to the present controversy i 


dent's contract, 
was that the settlement of the purch 
place according to the ordinary course between vendor 
payment to the vendor subject to his obligations to clear the title from the then 
existing charge. Notice to the respondent of the security of Jan. 17, 1878, was 
notice of the existing charge, but it was not notice that, after the amount of that 
charge had been fixed once for all as against the land by the sale of the estate, 
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further advances, which the appellants were under no contract or obligation to 
make, would voluntarily be made by them to Batten, much less that such ered e 
would be made upon the footing of an equitable assignment to the bank o . 
unpaid purchase money. Until these advances were actually made there was not, 
and there could not be, any existing charge for them, and even if such a charge 
as between Batten and the bank when they were in fact made, this was not a 
charge of which notice by anticipation can be imputed to the respondent, or into 
the existence or non-existence of which he was bound to inquire. It was for the 
appellants, when those facts happened which in their view resulted in such a 
charge, to give notice of it. 

A question not dissimilar to this arose and was decided by this House in Shaw Ve 
Foster (8). There Pooley had contracted with Foster to purchase certain real 
estate, and had afterwards given a security by depositing the contract and an 
accompanying memorandum with the Birmingham Banking Co. The memorandum 
contained, among other things, a stipulation that he would, on request, assign to 
them his contract with Foster. Of this security, and of the fact that it was 
regarded by the bank as a charge upon the property, Foster had express notice, 
but it was held by the Court of Appeal in Chancery, and by this House, that, not 
having notice that the bank had made the necessary request to Pooley on which 
the assignment of the contract by way of security was made contingent by the 
terms of the memorandum, he was under no obligation to make any inquiry on 
that subject, though he would have learned, if he had done so, that the request 
had in fact been made, and that he was at liberty to convey the estate to Pooley 
without communicating with the bank, when the time for completion arrived. 
The principle of that decision seems to me to be applicable to the present case. I 
am, therefore, of opinion that the judgment under appeal is right, and ought to be 
affirmed; and I move your Lordships that the appeal be dismissed with costs. 


arose 


LORD BLACKBURN stated the facts, and continued: The bank were given 
distinct notice that the agreement of April 28, 1873, was signed, which was the 
fact. The bank were not given any notice that it was part of the bargain that 
£824 11s. was to be paid by way of set-off, and that Batten’s vendor’s-lien was 
only good for the balance, or a little less than £2,400, which, however, was more 
than enough to discharge all that was then due to the bank. Even if those acting 
for the bank had seen the agreement, they would not have found any stipulation 
as to how the price was to be paid. I think it most likely that Batten had led 
the bank to believe that the whole £3,200 was to be paid in cash, and would pass 
through his hands; and it is not unlikely that his solicitor, Graham, was not at 
all anxious to disabuse them of an expectation that must have tended to make 
them more liberal to Batten; but I see nothing to show that Ratcliffe at any 
time, or Graham while acting as Ratcliffe’s solicitor, did anything to foster this 
belief. The bank asked no questions, and I think they had no — to assume 
that the price was not to be paid in any way which Batten and Ratcliffe might 
find most convenient. But Ratcliffe had notice, through his solicitor, that the 
deeds were pledged, as is universally the case with deposits with banks, not only 
for its existing balance, which on May 2, 1878, appears from the pass book to have 
been between £1,700 and £1,800, but also for the general balance that might at 
any time become due, which might be very much larger. 

The question arises: What was the effect of this last notice? The further facts 
necessary to raise it are briefly these. Graham procured some one to take 
mortgage of the Canterbury Villas for £1,100, and I suppose had in some w : 
other informed the bank that he had done so, and that this £1,100 wo 1d Be 
forthcoming. From that time the Canterbury Villas estate is out of th ; " 
and by this payment of £1,100 the balance which was owing to the ba yt 
May 2, 1873, was reduced to between £600 and £700. T do not think that ite 
thing 1s proved which amounted to notice, either actual or constructive to Risk: 
cliffe, or to Graham when acting as his solicitor, after that date, May 9, 1878 ; 


K 
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but in fact the bank continued their account with Batten, receiving payments from 
him and making advances to him just as they might have done if there had been 
no notice of the sale to Ratcliffe. The balance of the account was never turned 
in Batten’s favour. _It is struck in the pass book at the end of each three months, 
and it is obvious from the figures that if what is called ‘‘the rule in Clayton's Case 
(1)"’ is to be applied, the old balance due on July 1, 1873, was wholly paid off during 
the two quarters ending on Dec. 31 and that the balance due on Jan. 1, 1874, con- 
sisted entirely of advances made after June 30, 1873, which was some time after 
the bank had notice of the sale. 

Ratcliffe paid to Batten at various times moneys, and gave him credit, which, 
on the whole amounted to £8,200, the last of these payments being on Mar. 25, 
1876. He-made these various payments without any inquiry whether Batten had 
paid off the charge the bank had on the property, which was not imprudent on his 
part, as he did not personally know that such charges existed, Batten and Graham 
not having informed him of that fact. But it is not, and could not be, disputed 
that, notice having been given to Graham while acting as his solicitor that the 
charge to this amount existed at the time when notice of his purchase was given 
on his behalf to the bank, no subsequent payments to Batten could avail against 
that charge. He must show that the amount was paid to the bank. £1,100 was 
in every sense paid to the bank on June 6, 1873. The balance of between £600 
and £700 is only accounted for if the rule in Clayton’s Case (1) applies. Bacon, 
V.-C., thought it did not. He says (51 L.J.Ch. at p. 30): 


“In my opinion no such principle is applicable to the case of deposit made 
with a banker. It has no application, because, as has been truly said, a 
banker’s lien upon all matters deposited with him, or which come into his 
possession, extends over the whole of the account. When the relation of 
debtor and creditor subsists between the parties the lien is operative and 
active.”’ 


The lords justices were of a different opinion. James, L.J., briefly says (ibid. 
at p. 35): ‘‘It is clear from the bank accounts that all that was due at that time 
was long since paid off.”’ . 
I agree with the lords justices. I think that Bacon, V.-C., is quite right in 
saying that, as between the banker and the customer, the lien is operative when- 
ever the relation of debtor and creditor exists. If the payments made to the bank 
had been at any time so great as to turn the balance in favour of Batten, so that 
his account had been a solvent one, and afterwards advances had been made by 
the bank so great as to turn the balance the other way, it would be quite accurate 
to say that the lien for this new balance, as between the bank and Batten, was 
as effective as if the balance had never been turned; but could it then be contended 
that the old balance had not been discharged, or that, though Ratcliffe never had 
been told that the balance had for a time been turned, his property could have 
been held liable to make good part of the new balance because it had been subject 
to a charge for that which was paid off? I take it such a contention would have 
been obviously untenable. And I do not see why the discharge by the application 
of the rule in Clayton’s Case (1) should have less effect. The bank might, if 
they pleased, have taken the payments on such terms as to prevent the application 
of the rule, but, they not having done so, it seems to me that the old balance 
was paid off before the end of the year 1873. . ae 
But this leaves the question to be determined whether, as against the purchaser 
Ratcliffe, he having had notice—though I think only constructive notice—that 
the title deeds had been pledged to the bank on the usual terms—that they should 


be a security for all moneys which should at any time be due upon general balance 
the bank had a security on the property after it had become Ratcliffe’s for advances 
rade in the ordinary way, but after they had notice that the property had ane 
. i c ‘liffe a trustee of all these 
‘a's. Bacon, V.-C., by his decree, makes Ratcliffe a 
asieggee ie : indicates why he so thought, 


sume. J do not think that in his judgment he clearly i 
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recollected what was at one time believed by many 
practitioners to have been the law settled by Gordon v. Graham a and prin oe 
applied to this case, and that it was not brought to his notice that a majority 
this House had, in Hopkinson v. Rolt (2), determined that, contrary to the opinion 
of Lorp Cranwort, who dissented, Gordon v. Graham (4) had been misunder- 
stood, and that a mortgage to secure future advances not exceeding a certain 
amount, though perfectly good as against the mortgagor, gave him no equity to 
postpone advances made by a second mortgagee with notice of the first to advances 
made by the first mortgagee after notice of the second mortgage. I do not inquire 
whether, if the doctrine for which Lorp CranwortH contended had been adopted 
by the House, and was the law as to advances made by a second mortgagee, it 
would have applied to payments by a purchaser—I doubt it; but, it being decided 
by this House that it was not law as to a second mortgagee, it follows, a multo 
fortiori, that it is not law as to a purchaser. In this I agree with the lords justices. 
One more point was made at your Lordships’ Bar, which I think was not sug- 
gested before the lords justices, and at all events was not dealt with by them. 
It was said that Batten, not having been paid the full price when he sold, still 
held the land as an unpaid vendor, with an unpaid vendor’s lien against Ratcliffe 
for this unpaid amount. The sum could be afterwards ascertained, but it certainly 
was considerable; and Batten could pledge this unpaid vendor’s lien to the bank, 
and if he did so, and notice was given to the purchaser of such a pledge, the 
purchaser could no longer safely pay Batten, who could not give him a discharge 
without the concurrence of the pledgee. In all this I agree. It was further argued 
that the deeds having been deposited with the bank as a security for future 
advances, that did, ipso facto, pledge as a security for those future advances his 
interest as an unpaid vendor which arose on the sale; and that Ratcliffe, having 
constructive notice of the terms of the deposit, was in the same position exactly 
as if he had actual notice that Batten had agreed to pledge his unpaid vendor’s 
lien for future advances, and in paying Batten took the risk, not only of whether 
the previous advances had been paid off, but also of whether there had been any 
subsequent advances. This, in effect, raises the question whether anyone pur- 
chasing land, with notice that the title deeds have been deposited with a bank, is 
bound to inquire whether the bank has, after receiving notice of the purchase, 
made fresh advances on the security of the unpaid vendor's lien, or whether the 
burden does not lie on the bank advancing on the security of the unpaid vendor's 
lien to give notice to the purchaser that it has so done, or intends so to do. No 
case was cited in which any such point had been discussed, but I think that both 
convenience and principle strongly point to the burden of giving notice lying on 
the bank, and not on the purchaser, whose inquiries might often be annoying and 


impertinent. I am, therefore, of opinion, that this appeal should be dismissed 
with costs. 


LORD WATSON concurred. 


but I conjecture that he 


oh ? Appeal dismissed. 
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_CASTELLAIN v. PRESTON AND OTHERS 


[Court or AppgaL (Brett, Cotton and Bowen, L.JJ.), March 12, 1883] 


[Reported 11 Q.B.D. 380; 52 L.J.Q.B. 866; 49 L.T. 29; 
31 W.R. 557] 


Insurance—Subrogation—Fire—Sale of insured premises—Damage by fire after 
contract, but before completion—Insurance money and full purchase money 
received by assured—Right of insurers to recover. 

After the date of a contract for the sale of a house which had been insured 
by the vendors against fire and before completion of the purchase the house 
was damaged by fire, and the insurance company, in ignorance of the contract, 
paid the vendors for the damage. The purchase was subsequently completed, 
the vendors receiving the full amount of the purchase money, and also retain- 
ing the moneys paid to them by the insurance company. In an action by the 
insurance company to recover the amount paid to the vendors, 

Held: the contract of insurance was a contract of indemnity only, and, there- 
fore, the receipt of the purchase money by the vendors must be taken into 
account in calculating the amount of the loss sustained by them, and, as it had 
the effect of extinguishing the loss, the company was entitled to recover. 


Notes. Applied: Sea Insurance Co. v. Hadden (1884), 18 Q.B.D. 706; Law Fire 
Assurance Co. v. Oakley (1888), 4 T.L.R. 309. Followed: West of England Fire 
Insurance Co. v. Isaacs (1896), 66 L.J.Q.B. 386. Distinguished: Gaussen v. What- 
man (1905), 983 L.T. 101. Followed: Assicurazioni Generali de Trieste v. Empress 
Assurance Corpn., [1907] 2 K.B. 814; British Dominions General Insurance Co. v. 
Duder, [1914-15] All E.R.Rep. 176. Considered: Edwards v. Motor Union Insur- 
ance Co., [1922] 2 K.B. 249; Page v. Scottish Insurance Corpn. (1929), 98 L.J.K.B. 
308. Applied: Re Millar, Gibb & Co., [1957] 2 All E.R. 266; Yorkshire Insurance 
Co., Ltd. v. Nisbet Shipping Co., Ltd., [1961] 2 All E.R. 487. Referred to: Re 
Denton’s Estate, Licenses Insurance Corpn. and Guarantee Fund v. Denton (1904), 
52 W.R. 484; Grover and Grover v. Mathews, [1910] 2 K.B. 401; Reliance Marine 
Insurance v. Duder, [1913] 1 K.B. 265; Re Law Guarantee Trust and Accident 
Society, Liverpool Mortgage Insurance Co.'s Case, [1914] 2 Ch. 617; Thames and 
Mersey Marine Insurance Co. v. British and Chilian Steamship Co., [1915] 2 K.B. 
214; Wilson Shipping Co. v. British and Foreign Insurance Co., [1920] 2 K.B. 25; 
Matthey v. Curling, [1922] 2 A.C. 180; Williams v. Atlantic Assurance Co. (1982), 
37 Com. Cas. 304; Sutherland v. German Property Administrator (1933), 149 ii, T 
47; Morley v. Moore, [1936] 2 All E.R. 79; Meacock v. Bryant d Co., [1942] 2 All 
E.R. 661; Elcock v. Thomson, [1949] 2 All E.R. 381. 

As to subrogation, see 22 Haussury’s Laws (3rd Edn.) 160-163, 260-264, as to 
indemnity, see ibid. 180-182, as to insurable interests and assignment of interest, 
see ibid. 310-816, as to amount recoverable, see ibid. 817-819. For cases see 
29 Dicest (Repl.) 68, 450 et seq. 
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(1) Rayner v. Preston (1880), 14 Ch.D. 297; 43 L.T. 18; 28 W.R. 808; affirmed 
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547, C.A.; 29 Digest (Repl.) 448, 3282. 
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(7) Simpson v. Scottish Union Insurance Co. (1863), 1 Hem. & M. 618; 4 New 
Rep. 587; 82 L.J.Ch. 829; 8 L.T, 112; 9 Jur.N.S. 711; 11 W.R.- 459; 71 
E.R. 270; 29 Digest (Repl.) 491, 3503. 

(8) Collingridge v. Royal Exchange Assurance Corpn. (1877), 3 Q.B.D. 173; 47 
L.J.Q.B. 82; 87 L.T. 525; 42 J.P. 118; 26 W.R. 112; 29 Digest (Repl.) 454, 
3316. 

(9) King v. State Mutual Fire Insurance Co. (1851), 7 Cush. (Mass.) 1. 

(10) #tna Fire Insurance Co. v. Tyler, 16 Wend. (N.Y.) 385. 


Also referred to in argument : 
Aitchison v. Lohre (1879), 4 App. Cas. 755; 49 L.J.Q.B. 123; 41 L.T. 323; 28 
W.R. 1; 4 Asp.M.L.C. 168, H.L.; 29 Digest (Repl.) 278, 2082. . 
North British and Mercantile Insurance Co. v. London, Liverpool and Globe 
Insurance Co. (1877), 5 Ch.D. 569; 46 L.J.Ch. 587; 36 L.T. 629, C.A.; 29 
Digest (Repl.) 150, 890. 

Brooks v. MacDonnell (1885), 1 Y. & C.Ex. 500; 4 L.J.Ex. Eq. 60; 160 E.R. 204; 
29 Digest (Repl.) 349, 2676. 

Edwards v. West (1878), 7 Ch.D. 858; 47 L.J.Ch. 463; 88 L.T. 481; 26 W.R. 507; 
40 Digest (Repl.) 203, 1653. 

Marriot v. Hampton (1797), 7 Term Rep. 269; 2 Esp. 546; 101 E.R. 969; 12 
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Sussex Mutual Insurance Co. v. Woodruff, 2 Dutcher (New Jersey) 541. 

Kernochan v. New York Bowery Fire Insurance Co., 2 Duer (N.Y.) 1; affirmed, 
17 N.Y. 428. 


Appeal by the plaintiff from a decision of Cuirry, J., in favour of the defendants, 
reported 8 Q.B.D. 613. 

On July 31, 1878, the defendants entered into a contract with Messrs. Rayner for 
the sale to them of a house and premises in Liverpool for the sum of £3,100. At 
the date of the contract the house was insured against fire by the defendants with the 
Liverpool and London and Globe Insurance Co., but no mention of the insur- 
ance was made in the contract. After the date of the contract, but before the 
completion of the purchase, the house was damaged by fire to the extent of £330, 
which sum was paid to the defendants by the insurance company, who at that 
time were not aware of the contract for the sale of the premises. As the defendants 
refused to hand over the £330 to the purchasers, or allow it to be deducted from 
the purchase money, or to expend it in reinstating the premises, the purchasers 
brought an action against the vendors for a declaration that they were entitled to 
the benefit of the moneys received by the defendants from the insurance 
company, and to have them paid or allowed to them accordingly, or otherwise 
to have the money laid out towards reinstating the premises; the action was dis: 
missed by Sir Grorce Jessen, M.R., and his decision was affirmed on appeal: 
Rayner v. Preston (1). The chairman of the Liverpool and London and Globe 
Insurance Co. now brought this action against the defendant to recover £330 with 
interest thereon from September 25, 1878, or, alternatively, for a declaration that 
the defendants were trustees of that sum for the company. Curry, J., gave judg- 
ment for the defendants. The plaintiff appealed. rt 


Charles Russell, Q.C., and Tobin for the plaintiff. 
Gully, Q.C., and W. R. Kennedy for the defendants. 


BRETT, L.J.—In this case an action was brou 


tive of the Liverpool and London and Glob 
money which had be 


ght by the plaintiff as representa- 
e Insurance Co., in respect of certain 
en paid to the defendants on account of damage done to a 
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building by fire. The defendants were the owners of the property so damaged, and 
they had made a contract for the sale of it to third persons, which contract, on the 
giving of certain notice as to time of payment, would oblige those third persons to 
pay the agreed price. The vendors would have to pay the price whether the house 
were burned or not. After the making of the contract and before the day of 
payment the house was burned. It was insured by the defendants with the insur- 
ance company which the plaintiff represents, and it could not be suggested that 
the defendants had no insurable interest; for, in the first place, they were the legal 
owners of the property; and secondly, the vendees might never carry out the 
contract, and the vendors, the defendants, would then suffer the loss. The defen- 
dants made a claim upon the insurance company, and were paid the amount of 
the damage occasioned by the fire. After that the contract of sale was carried 
out, and the full price paid to the defendants, notwithstanding the fire. The 
plaintiff now sues the defendants, not, properly speaking, to recover back the 
money actually paid to the defendants, but in respect of the money so paid, 
claiming that the insurance company is entitled to have the benefit of that money. 

The question to be decided is, can he recover? The case was tried before 
Curry, J., and he has come to the conclusion that the plaintiff cannot recover. 
It seems to me that the foundation of his judgment is this: He does not consider 
that the doctrine of subrogation can be applied to the present case. What we have 
to consider is, do we agree with this view or not? In order to give my opinion 
on this question I feel obliged to revert to what is the foundation of every rule 
with regard to insurance law, which is this: Every contract of marine or fire 
insurance is a contract of indemnity, and of indemnity only, the meaning of which 
is that the assured in case of a loss is to receive a full indemnity, but is never to 
receive more. Every rule of insurance law is adopted in order to carry out this 
fundamental rule, and if ever any proposition is brought forward, the effect of 
which is opposed to this fundamental rule, it will be found to be wrong. There 
are many propositions bearing on the question, and many rules may be glanced at 
which are well known in insurance law. The doctrine in marine insurance law of 
constructive total loss is adopted solely in order to carry out the fundamental rule. 
It is a doctrine which is in favour of the assured, because where the loss is not an 
actual total loss, but is what, as a matter of business, is treated as equivalent to 
a total loss, this rule is adopted to carry out the fundamental doctrine and give 
the assured a full indemnity. Grafted on that doctrine came the doctrine of 
abandonment, which is only applicable to cases of constructive total loss, and is 
introduced in favour of the underwriters, so that they may have to pay no more 
than an indemnity. So it appears that these two doctrines were introduced in 
order to carry out the two limits of the fundamental doctrine to which I have 
referred, namely, that the assured shall get a full indemnity, and that he shall 

re. 

Beate in the course of the argument, the doctrine as to notice of abandon- 
ment seems more difficult to support in principle than the other rules of insurance 
law. It was introduced in favour of the underwriters, in order that they might 
not by means of any fraud be obliged to pay more than a full indemnity. It is a 
technical doctrine, because, if there was no notice of abandonment, although there 
was a constructive total loss, the assured did not recover for the loss. Probably 
the rule was originally adopted by merchants for the purpose of carrying on business, 
for otherwise it seems to me that the introduction of it by the courts would be an 
encroachment. The doctrine of subrogation is another proposition which has ici 
introduced in order to carry out the fundamental rule. It was introduced in favour 
of the underwriters, in. order to prevent their having to pay more than 9 full 
indemnity, not on the ground that the underwriters were sureties, for they Ap 
so always, although their rights are sometimes similar to those of sureties, but in 
order to prevent the assured recovering more than a full indemnity. rite 

The question is whether the doctrine as applied in insurance law can be limi re 
Can it be limited to putting the underwriters in the place of the assured in order 
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to enable them to enforce a contract or a right of action? Why should reicriaa 
it to this, if the effect of so doing would be to entitle the assured to more an & 
full indemnity? That is the fault of the judgment of Curry, J., in the pee 
below; it is limited to the enforcement of a right of action. In order to Te 
doctrine properly we must go into the full meaning of subrogation, which is t : 
placing of the assurer in the position of the assured, In order fully to carry 7 
the fundamental principle we must carry the doctrine of subrogation so far as fo) 
sav that, as between the underwriter and the assured, the underwriter is entitled 
to every right, whether of contract fulfilled or unfulfilled, or in tort, enforced or 
capable of being enforced, or to any other right, legal or equitable, which has 
accrued to the assured, whereby the loss can be or has been diminished. That is 
the largest form in which I can put the rule. I use the words ‘‘every right 

because I think the doctrine requires to be carried to that extent. 

I think the decision in Burnand v. Rodocanachi (2) went on this foundation. 
In that case what was paid by the American government was not salvage, but a 
gift, and the persons who received the money so paid had no right to it until it 
had actually come into their hands. I am aware that the cases as to reprisals 
(Randal v. Cockran (3) and Blaauwpot v. Da Costa (4)) have been stated to be 
cases of a gift, but it seems to me that they came within the same rule of law, 
because, although there was no obligation to make the payment, the government 
always made it, so that, as a matter of business, it came to be considered as a right. 
This shows that the doctrine goes much further than to extend only to what could 
have given a cause of action. Where the contract has been fulfilled the right of 
action is gone. Again, take the case of a tortfeasor who makes good the damage 
occasioned by his tort; there again the right of action is gone, and there is no 
right of action into which the insurer can be subrogated; but the insurer could not 
be subrogated until he had paid the loss, and therefore to confine the doctrine as 
suggested would take out innumerable cases. If the right exists in the assured, 
although there may never be a right of action, it seems contrary to the fundamental 
doctrine to say that the loss is not to be diminished. For myself I cannot see why, 
if the defendants would have had a right against a third party to enforce the 
contract of sale, the insurers should not have been subrogated into that right; 
but Corron, L.J., is not satisfied as to this, so I will pass by the question, which 
it is unnecessary to decide, because here there was a right to have the contract 
fulfilled by the third party, and the assured has received from the third party the 
money payable under that contract. I cannot conceive any right by which the 
assured has his loss diminished, which would be other than a right affecting the 
loss. 

In the present case the right affects the loss, enabling the assured to get the 
same money which he would have got notwithstanding the loss. The present case 
is the case of a contract relating to real property, and, therefore, is somewhat 
peculiar in its nature. We are asked to say that where the contract is that a 
person will pay if the property is lost, that is to be brought into the account, but 
where it is to pay though the property is lost, that is not to be brought in. I 
cannot see that it rests on so fine a distinction. In the course of his judgment, in 
the court below, Currry, J., says (8 Q.B.D. at p- 617): 


MD know of no foundation for the right of underwriters, except the well-known 
principle of law, that where one person has agreed to indemnify another, he 
will, on making good the indemnity, be entitled to succeed to all the ways and 


means by which the person indemnified might have protected himself against 
or reimbursed himself for, the loss.”’ 


This passage is quoted from the jud in Si 
judgment of Lorp Carns in Simpson v. Thom- 
son (5) (3 App. Cas. at p. 284). Then Curry, J., goes on: : 


‘What is the principle of subrogation? On payment, the insurers are entitled 
to enforce all the remedies, whether in contract or in tort, which the insured 


E 
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has against third parties, whereby the insured can compel such third parties to 
make good the loss insured against.’’ 


It seems to me that he is there confining the principle of subrogation to rights 
which the insured is entitled to enforce; that is to say, that he is confining it 
to the remedies of the insured. Then he goes on and gives instances : 


‘Where the owner of a building insures, and the building is destroyed by a 
riot, the insurers, on payment, are subrogated to their right against the hundred. 
Where the landlord insures, and he has a covenant by the tenant to repair, 
the insurance office, on payment, in like manner succeeds to the right of the 
landlord against the tenant... .’’ ; 


I would add, that if the tenant repairs the insurer is entitled to receive from the 
insured a benefit equivalent to that derived by the insured from such repairs. 
Dealing with Burnand v. Rodocanachi (2), he says: 


“There the underwriters, under a valued policy on the ship, which was de- 
stroyed by the Alabama, a cruiser, paid as on a total loss. The American 
government under a treaty with the British government provided a fund out of 
which the insured received a sum in respect of the destruction of the ship, and 
the question was whether that sum was part of the salvage. That point was 
put very clearly by Bramwetu, L.J., in his judgment, and it was held that it 
was not; that in the circumstances the sum received by the shipowner was but 
a pure gift, and there was no right on the part of the insurers to recover any 
part of it over against him.”’ 


I would add to that—because there was no right in the assured to receive the money 
from the American government, but their payment to him was a pure gift. 

The decision in Darrell v. Tibbitts (6) is in favour of the plaintiff in the present 
ease. I shall not retract what I there said. In Darrell v. Tibbitts (6) the insurers 
were not subrogated into a right of action or a remedy, but into the advantage 
of the remedy which had been applied, whether it had been enforced or voluntarily 
administered by the person bound to administer it. I said there (5 Q.B.D. at 
p. 563) : 

‘““The doctrine is well established that where something is insured against loss 

either in a marine or a fire policy, after the assured has been paid by the 

‘nsurers for the loss, the insurers are put into the place of the assured with 

regard to every right given to him by the law respecting the subject-matter 

insured.”’ 
That is one sentence, and is complete in itself, and so I intended it to be; then the 


same judgment continues, 
‘“‘and with regard to every contract which touches the subject-matter insured, 
and which contract is affected by the loss or the safety of the subject-matter 
insured by reason of the peril insured against.”’ 


I fail to conceive any contract which gives a right which is not affected by the 
loss or the safety of the subject-matter insured. If it is necessary to bring this 
payment within those terms, I am of opinion that here the contract is affected be- 
cause the money is paid in consequence of the contract. 

In his judgment Cuarrry, J., observes (8 Q.B.D. at p. 625), 


“that the only principle applicable is that of subrogation, as understood in the 
full sense of that term, and that where the right claimed is under a contract 
between the insured and third parties, it must be confined to the case of a 
contract relating to the subject-matter of the insurance which entitled the 


insurers to have the damages made good.” 

‘which entitled the insured to be put by such 
s if the damage had not happened.” The 
d to be put in such a position, 


I think it would be better to say, 


third parties in as good a position a é 
contract in the present case does enable the insure 
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and this arises from the contract alone. For these reasons it seems to me that, A 
according to the true principle of insurance law, and carrying out the fundamental 
doctrine that a policy is a contract of indemnity and no more, the plaintiff must 
sueceed. I am of opinion that the plaintiff in the present case 18 entitled to 
recover, and the judgment appealed from must be reversed. 


COTTON, L.J.—The plaintiff in this case represents a company, who were B 
insurers of a house. Before any loss took place the house was sold. After the 
contract of sale was entered into there was a fire, and the insurers made a pay- 
ment in respect of the loss caused by that fire. The plaintiff now seeks to recover 
the amount of such payment. Apparently the claim is for money paid, and if it 
rested on that ground I should be inclined to decide against the plaintiff's right 
to recover. But the case can be stated in another way, namely, that the payment G 
under the policy has diminished the loss suffered by the assured. Looking at it 
from this point of view, in my opinion the plaintiff is in the right. The whole 
question turns on what a fire policy really is. It is a contract of indemnity,.a 
contract only to pay the exact amount of the loss. To ascertain what that loss is 
one must take into account all that comes in to diminish it. When the point is 
stated in this way it is clear that the insurers are entitled to the benefit of anything D 
received by the assured before the policy is paid. It does not matter, as is shown" 
in Darrell v. Tibbitts (6), that the insurers do not insist on having a calculation 
made before the sum or benefit is received. If they do not insist on this they 
can still claim that what is received by the insured shall be held for the benefit 
of the insurers. 

The law is thus stated by Lorp Biacksurn in Burnand v. Rodocanachi (2) (7 
App. Cas. at p. 339): E 

“The general rule of law (and it is obvious justice) is that where there is a 

contract of indemnity (it matters not whether it is a marine policy or a policy 

against fire on land, or any other contract of indemnity), and a loss happens, 
anything which reduces or diminishes that loss reduces or diminishes the 

amount which the indemnified is bound to pay; and if the indemnifier has F 

already paid it, then, if anything which diminishes the loss comes into the 

hands of the person to whom he has paid it, it becomes an equity that the 
person who has already paid the full indemnity is entitled to be recouped by 
having that amount back.’’ 


In Darrell v. Tibbitts (6) the question was whether the insurers were entitled to 
the benefit of a covenant to reinstate the damaged building, but it wags not @ 
intended in that case to limit the rights of the insurers to contracts relating to the 
same loss which makes them liable. It is true that in that case the contract, to 
the benefit of which the insurers were held entitled, did relate to the same loss: but 
the rights of insurers are not limited to that; the principle goes further, and ene 
to this, that if money or any other benefit comes to the assured, so that the loss 
is thereby diminished, the insurer who indemnifies against the loss is entitled to H 
that benefit, and in order to ascertain to what the insurer is entitled, it is necessar 
to calculate what the ulterior loss is. . 

The difficulty arises when one has to consider what ought to be taken into 
account. We were pressed ingeniously with that difficulty in the present case 
and it was urged that this payment of the purchase money had nothing to do sili 
the fire; and it was said, if the money is recoverable, why should not a gift b 
recoverable? But this question may be answered thus: Generally a gift ‘would be : 
expressed to be for the benefit of the insured, and therefore it ea be : 
to divert it from the purpose for which it was intended, and give it to the santa 
ea bles pene vay v. Rodocanachi (2). As to the case of a gift 18ne Gis 

wn, which has been suggested and discussed, it is not necessar to deci 
whether the benefit of such a gift could ever in an settee 
be that the title of the assured to recover is rightly eect ee 7 fhe 
incident which is incident to the property at the time of the loss. Baa me ee 
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consider whether this right to receive the purchase money was incident to propert 
belonging to the owner at the time of the loss. Here propert na 

, y was insured against 
fire, and was damaged by fire after a contract of sale had been entered into, and 
the insured afterwards received the price. If the assured receives the whole price, 
it must be brought in for the purpose of ascertaining what the ulterior loss is for 
which he is to be indemnified. Here the purchasers paid the purchase money in 
full, and thus the vendors got the value of the property. It is clear, therefore, that 
anything which they get from the purchaser, and which they receive in addition 
to the £330 paid them by the insurance company, must diminish, or (as is the 
case here) extinguish the loss. The insurers cannot properly be said to be entitled 
to get back the money which they have paid, but the amount of such money must 
be taken into account in order to see what is the ulterior loss suffered by the 
assured. The insurers might have said that there was not any loss against which 
they were bound to indemnify the owner of the property, and that the amount 
payable by the purchaser ought to be taken into account in order to ascertain how 
this question stood; but they were not bound to say so, and their having paid under 
the policy cannot now affect their rights. 

The conclusion is, that if there were any doubt as to how far the loss was 
diminished, it would be necessary to ascertain it, but if the purchase money for 
the property has been paid in full, the insurers are entitled to get back their 
money, not as recovering back what they have paid, but on the ground that the 
vendors must bring in the purchase money because it diminishes the loss against 
which the insurers covenanted to indemnify them. I am, therefore, of opinion 
that the judgment appealed from is erroneous, and ought to be reversed. Curry, J., 
said there was no right of subrogation because the insurance company could not 
have enforced the contract of sale. This need not be decided, because the vendors 
have insisted on the completion of the purchase, and the money which they have 
received must be taken into account in estimating the amount of the loss. 


BOWEN, L.J.—I am of the same opinion. The answer appears to me to follow 
as a plain deduction from two propositions : first, that a policy of fire insurance is a con- 
tract of indemnity; and, secondly, that on a contract of indemnity no more can be re- 
covered than the amount of the loss sustained. It is clear that a fire policy is as much 
a contract of indemnity as a marine policy; the difference is only in the subject-matter. 
In both cases only a person who has an insurable interest can recover. Tn the able 
arguments of counsel for the defendants it was sought to establish a distinction. It 
was said that a fire policy is not quite a contract of indemnity; but there is no justifica- 
tion for that proposition to be found in the authorities, and I can see no reason why it 
should be so. What is insured in a fire policy? Not the bricks and mortar and 
timber of the house, but the interest of the owner. Why should this interest be 
different in a fire policy and in a marine policy? It is a fallacy to suppose that 
more may be obtained than the amount of the loss. 

We must recollect the ordinary business rules of insurance. It is well known 
that a person who has a limited interest in the thing insured may insure and recover 
the total value, subject to this: first, that the form of the policy is correct; and, 
secondly, he must intend to insure the full value. He may insure to cover his 
own interest only, or to cover his own interest and that of others, but he can only 
hold so much as he intended to insure. Take, for instance, the cases of carriers 
and wharfingers, or, to illustrate the proposition more exactly, the case of a meet 
gagee. He is entitled to insure for all the value of the property, but if he a 
intends to insure his own interest, he can only hold the insurance money to the 
extent of his own interest. If he intended to insure all the property he can er 
the insurance money for the others who are interested in it, but he me, 
for himself beyond the value of his own interest. Take the case of a8 P. - 
mortgagee lends £500 on a ship which is worth £10,000, and cea is is 
interest. Can it be said that he could hold £10,000? That would make the policy 


a wager policy, and a speculation, not a contract of indemnity. Or take the case 
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of several mortgagees; there each can recover for himself, and hold only the pis 
of his own loss. Is there any real distinction between such a case and the case f a 
mortgagee of a house? I can see none. In each case we must go back to the sai 
i i nity to solve the question. . 
et irae of . tenant pie to year we are asked to believe that he can 
insure the property to its full value, and recover all the insurance money. . ae 
may be some justification for this contention, drawn from the words of James, L.J., 
in Rayner v. Preston (1), where he said (18 Ch.D. at p. 15): 


“In my view of the case it is perhaps unnecessary to refer to the Act of 
Parliament as to fire insurance. But that Act seems to me to show that a 
policy of insurance on a house was considered by the legislature, as I believe 
it to be considered by the. universal consensus of mankind, to be a policy for 
the benefit of all persons interested in the property, and it appears to me that 
a purchaser having an equitable interest under a contract of sale is a person 
having an interest in the house within the meaning of the Act. I believe that, 
there is no case to be found in which the liability of the insurance office has 
been limited to the value of the interest of the insured in the house destroyed. 
If a tenant for life, having insured his house, has the house destroyed or 
damaged by fire, I have never heard it suggested that the insurance office 
could cut down his claim by showing that he was of extreme old age, or 
suffering from a mortal disease.”’ 


I wish to speak with the highest respect and reverence in commenting on anything 
said by so great a judge, but I confess I cannot follow those observations. It is 
true that in practice insurance offices do not take the trouble to inquire as to the 
interest of persons proposing to insure, but the reason is that generally the policy 
is intended to cover all interests, and also there usually are covenants to repair, 
so that there no question can arise. Suppose a weekly tenant insures, only mean- 
ing to cover his own interest; could he recover the full value of the house? It is 
true that the insurer cannot satisfy the claim upon him by handing over to the 
insured tenant the marketable value of his term; but the reason for this is that 
the insured loses more. That is all that is meant by Woop, V.-C., in Simpson v. 
Scottish Union Insurance Co. (7). I pass on to the case of a life tenant, because 
it is urged that he does more than insure his own interest. It is important to have 
the facts before us when we apply the law. Take the hypothesis of a very old 
man being tenant, and assume that he meant to insure only his own interest. I do 
not say that he may not have the house put back in the same state in which it 
was before the fire; but if he insures intending to insure his own interest only, 
and he dies a week after the fire, I doubt whether the court would give the full 
value of the house to his representatives. 

In each case we must go back to the broad principle. Here the case is one of 
vendor and vendee, and Rayner v. Preston (1) was decided on the ground that the 
vendors were not trustees for the purchasers of the money secured by the policy. 
What, then, is the insurable interest of the vendor which entitles him in the first 
instance to receive the money? It is the beneficial interest of an unpaid vendor 
who has agreed to sell the property, but still retains the legal estate, and Bes 
not received the price. In the first instance he can obviously recover on the 
policy, as was decided in Collingridge v. Royal Exchange Assurance Corpn. (8) 
Then can he keep the whole of the insurance money, having only lost a part sa ; 
half, of what he has insured? Suppose, to take an extreme case, a man 72 
injured to the extent of £50, and he recovered £10,000 on a policy of insurance; 
that would be a windfall, coming to him in consequence of the fire; the insurance 
would be not an indemnity, but a speculation. A person who recovers for a total 
loss must treat it as a total loss; he cannot take with both hands. In Simpso 
Thomson (5), Lorp Carrns said (3 App. Cas. at p. 284) ; Lhe 

“I know of no foundation for the right of underwriters, 


tad except the well- 
principle of law that where one person has agreed to : 7S Eee 


indemnify another, he 


A 
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will, on making good the indemnity, b i 

y, be entitled to succeed to all the ways and 
means by which the person indemnified might have protected hi “se 
or reimbursed himself for the loss.’’ ; : saaceiie 


Ts there any distinction here on the ground that the present case is one of 
fre, while that was one of marine insurance? Currry, J., and the judges who 
decided the American cases on which he seems to have relied, have fallen into 
the mistake of relying upon a distinction between fire and marine insurance 
whereas there is no real distinction except in the diversity of the subject-matter 
insured. In his judgment, Curry, J., says (8 Q.B.D. at p. 618): 


“An obvious distinction exists between the case of marine insurance and of 
insurance of buildings annexed to the soil. In the case of marine insurance 
where there is a total constructive loss, the thing is considered as ehandoued 
to the underwriters, and as vesting the property directly in them. But this 
doctrine of abandonment cannot be applied to the insurance of buildings 
annexed to the soil. Although the buildings annexed are destroyed there can- 
not be a cession of the right to the soil itself.’’ : 


There seems to be a certain cloudiness in the way in which the judge deals with 
the doctrine of constructive total loss. The practice of abandonment is based on 
the doctrine of indemnity, and has only become universal since policies have 
ceased to be wager policies. The same principle applies both to marine and to 
fire insurance, although it has to be worked out differently in the two cases. If 
buildings annexed to the soil are destroyed it is not a constructive, but an absolute 
total loss. The same remarks apply to the language used by Suaw, C.J., in de- 
livering the opinion of the court in King v. State Mutual Fire Insurance Co. (9) 
(7 Cush. (Mass.), at p. 12), where he says (commenting on tna Fire Insurance 
Co. v. Tyler (10): 


“Looking at the analogies and illustrations on which the reasoning of the 
learned Chancellor is founded, it may be a question whether he has not relied 
too much on the cases of marine insurance, in which the doctrines of con- 
structive total loss, abandonment, and salvage are fully acknowledged, but 
which have slight application to insurances against loss by fire.” 


That the cases have only a slight application is true, but that is not because a 
contract of fire insurance is not a contract of indemnity, but because the subject- 
matter of the two classes of cases is different. 

Curry, J., goes on to consider this question of subrogation. I will add very 
little to what Brerr, L.J., has said on that point. In speaking of the position of 
insurers, it creates a certain amount of confusion to call them sureties, for 
sureties guararitee the carrying out of a contract or performance of a duty by 
someone else. They undertake *‘to answer for the debt, default, or miscarriage 
of another person,’ but the insurer guarantees that no loss shall happen. If 
there are any means of diminishing the loss the underwriters may pursue them, 
whether they do so by asking to have a contract carried out or not, whether they 
are seeking to enforce a contract or are suing to recover damages for a tort. 
Counsel for the defendants say they can only recover in respect of an act arising 
out of the loss; but I think the true test is, whether the enforcement of the right 
which they seek to enforce will diminish the loss. If the payment diminishes 
the loss it comes within the doctrine of indemnity. I will consider the definition 
given by Brett, L.J. It is just what I want to express, except for one small 
appendage, viz., that if a case occurs which is outside the definition, regard must 
be had to the general rule of indemnity. I also think there may be a little differ- 
ence as to gifts, and as to the true meaning and effect of the decision in Burnand v. 


Rodocanachi (2). 
What has to be considered is, 
doubt it is hard to think that a vo 


whether the loss is reduced, and although no 
luntary gift would have the effect of reducing 
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the loss, still it is possible that a case might arise in which it would. t think, 
therefore, that the voluntariness of the payment is not the root of the decision in 
Burnand v. Rodocanachi (2), but the fact that it did not reduce the loss. Suppose 
a man loses money by a fire, and his brother writes and sends him a cheque. In 
such a case, if the person who sends the cheque knows that his brother is insured, 
and sends the cheque, intending to benefit both. the insurer and insured, then I 
should think the insurer would be entitled to the benefit of the cheque to the 
extent to which it had the effect of diminishing the loss falling on the insured; but 
if he does not know of the insurance, or intend to benefit the insurer, this would 
not be so. On the other side of the line is Randal v. Cockran (3). The vendors 
here have been paid the whole amount of the purchase money, and having also 
received the amount secured by the policy; on what principle can they keep it? 
The lien of the vendors on the property was worth something. As to the right to 
enforce specific performance of the contract I will not add anything to what has 
been said by Corron, L.J., who understands that subject better than I do. But 
why should not the insurers insist on the vendors’ lien, and say that the vendors 
shall not let the purchasers off their contract? To hold otherwise would make 
the contract more than a contract of indemnity. Curry, J., says (8 Q.B.D. at 
p- 621): 


“The contract of sale was not a contract, either directly or indirectly, for the 
preservation of the buildings insured. The contract of insurance was a col- 
lateral contract wholly distinct from and unaffected by the contract of sale."’ 


The answer is, what does it matter? for the beneficial interest depends on the 
contract being fulfilled; its fulfilment diminishes the loss. If we look at the 
definition given by Brett, L.J., in Darrell v. Tibbitts (6) (5 Q.B.D. at p. 568), I 
think the present case comes within it as it stands, but to the word ‘‘affected”’ 
I would perhaps add ‘‘or which affects.”’ 

Cutty, J., goes on to say: 


“The attempt now made is to convert the insurance against loss by fire into 
an insurance of the solvency of the purchaser.”’ 


I would answer that in the same way. The insurers do not guarantee the solvency 
of the purchaser, but it affects the loss against which they have to indemnify the 
vendor. Finally, Currry, J., says (8 Q.B.D. at p. 621): 


‘Take the case of a landlord insuring, and the tenant under no obligation to 
repair, a case which I had before me the other day, where, under an informal 
agreement evidently drawn by the parties themselves, the large rent of £700 
was reserved, and the tenant, notwithstanding the fire, was bound to pay the 
rent, I stay here to say that a lease, as has been often held, is but a sale 
pro tanto, Now assume that the building in such a case was ruinous, and 
would last the length of the term only. Could the insurers recover a propor- 
tionate part of each payment of the rent as it was made, or could they wait until 
the end of the term, and then say in effect, You have been paid for the whole 
value of the building, and, therefore, we can recover against you? Or, to 
vary the case somewhat again, suppose the building at the end of the term aa 
only half the value, could the insurers then recover half of the sum they had 
paid? I think not. I think all these questions must be answered in the 


negative, but if the plaintiffs are right in their contention, the insurers could 
recover in all those cases.’’ 


The difficulty diminishes if we ask what it is that is insured? Is Currry. J sup- 
posing that the insured intend to insure all other interests besides their pete: lf 
so, there is no difficulty. If they do not it is an odd case, 


‘ as but to solve i 
try it by the broad principle that the contract is a cont ve 1t we must 


ract of indemnity, and 
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A there is the answer to the difficulty. I have nothing further to add, and I should 
not have given judgment at such length if it were not for the very great importance 
of taking the true view of the nature of the contract in such cases as the present. 


pes Appeal allowed. 
Solicitors : Gregory, Rowcliffe ¢ Co., for Laces, Bird, Newton & Richardson, 

B Liverpool; Torr & Co., for Anthony ¢ Imlach, Liverpool. 
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NORMANTON GAS CO. v. POPE AND PEARSON, LTD. 


(Court oF AppgaL (Sir Baliol Brett, M.R., Lindley and Fry, L.JJ.), June 8, 1883] 
[Reported 52 L.J.Q.B. 629; 49 L.T. 798; 32 W.R. 134] 


Gas—Pipes—Subjacent support—Right of support—Compensation—Gasworks 
Clauses Act, 1847 (10 ¢ 11 Vict., c. 15), s. 6—Gasworks Clauses Act, 1871 
(34 & 35 Vict., c. 41), 8. 11. 
The defendants were entitled to work the minerals under the surface of a 
road which had been laid down under an Inclosure Act. In 1874 a gas com- 
BE pany, with the consent of the highway surveyors, but without the consent of 
the lord of the manor, laid down mains and gas pipes under the road. In 
1878 the gas company was dissolved by a local Act of Parliament (which 
incorporated the Gasworks Clauses Acts, 1847 and 1871), the plaintiff company 
was formed, and the property of the dissolved company was vested in it. Power 
was given to the plaintiff company to maintain or extend the existing gasworks 

F and to do such acts as it might think fit for making, stowing and supplying 
gas. The working of the minerals under the road by the defendants caused 
damage to the mains and gas pipes. 

Held: the Act of incorporation had given the plaintiff company a right of 
support for all their gas pipes, including those laid down before the Act, and, 
therefore, they were entitled to recover for the damage occasioned by the 

q workings after the date of the Act; but, the defendants, having been deprived 
of their right to work the minerals to the extent to which it became necessary 
to leave them for the support of the gas pipes, were entitled to compensation 
under the Gasworks Clauses Act, 1847, s. 6; such compensation not being 
recoverable by counterclaim in the action by the company, but only assessable 


by arbitration. 
H Notes. The Gasworks Clauses Act, 1847, s. 6, was amended by the Public 
Utilities Street Works Act, 1950, Sch. 5, which provided that the words ‘‘under 
such superintendence as is hereinafter specified’’ should be omitted from the 


section. The Gasworks Clauses Act, 1871, s. 11, was replaced by the Gas Act, 


1948, Sch. 3, para. 8. 
Considered : Newcastle-under-Lyme Corpn. v. Wolstanton, Ltd., [1947] i All 

J E.R. 218. Referred to: Truman v. London, Brighton, and South Coast Rail. Co. 
(1883) 95 Ch.D. 423; South Staffordshire Waterworks Co. v. R. Mason & Sons, 


j } j2; Jor ‘utton, Southcoates and Drypool Gas 

1886-90] All E.R.Rep. 162; Jordeson v. Sut , 8 _Dn 

ie ot 2 Ch. 614; Schweder v. Worthing Gas Light and Coke Co., [1911-13] 

All E R Rep. 866; West Midlands Joint-Electricity Authority v. Pitt, Minister of 
ty. Pitt, [1932] All E.R.Rep. 861. 

hing gti y gas works and pipes, see 18 Hatsnury 8 Laws (8rd Edn.) 838; 
rs ownership and rights over subsoil, see 19 Hatspury s Laws (8rd Edn.) 69; 

ve to rights on acquisition by statutory powers, see 26 Harspury’s Laws (8rd Edn.) 
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350~351; as to compensation clauses, see 30 Hatssury’s Laws (8rd Edn.) 692; 
and for cases see 25 Dicest (Repl.) 526-627. For the Gas Act, 1948, Sched. ELE 


Paras. 1, 8, see 10 Hatspury’s STATUTES (2nd Edn.) 957, 962. 
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265; 21 L.T. 238; 34 J.P. 36; 18 W.R. 12, H.L.; 11 Digest (Repl.) 106, 29. 

Thompson v. Sunderland Gas Co. (1877), 2 Ex.D. 429; 46 L.J3.Q:B. 7107-87 Ee 
30; 42 J.P. 198; 25 W.R. 809, C.A.; 25 Digest (Repl.) 525, 49. 


Appeal by the defendants from a decision of Fietp and Warxin WituiaMs, JJ., 
on a Special Case, reported 48 L.T. 666, holding that the plaintiffs, the Normanton 
Gas Co., were entitled to compensation for the damage to their mains and pipes 
caused by the withdrawal of support by the defendants. 

The material parts of the Special Case were as follows: In 1878 an Act, known 
as the Normanton Gas Act (41 & 42 Vict., c. clxi) was passed for the purpose of 
incorporating and conferring powers on the plaintiffs, the Normanton Gas Co. 
By this Act a limited company formed in the year 1869 under the name of the 
Normanton Gas and Water Co. (Ltd.) was dissolved, and the proprietors of the 
undertaking of the company were thereby united into a company for the purposes 
thereinafter mentioned, and were incorporated by the name of the Normanton 
Gas Co. This Act formed part of the case. By s. 2 of the Act the Gasworks 
Clauses Act, 1847, and certain parts of the Companies Clauses Act, 1863, and of 
the Lands Clauses Consolidation Acts, were, subject to the provisions of the Act, 
incorporated with and formed part of the Act, and the Gasworks Clauses Act, 
1871, applied to the then existing undertaking of the limited company as if the 
same had been authorised by the Act. 

By s. 6, subject to the provisions of the Act, all the lands, gasworks, erections, 
buildings, rights, and easements which immediately before the passing of the Act 
were vested in the limited company, or to which the limited company were in 
any wise entitled, and all mains, pipes, plant, effects, matters, and things which 
had been by them purchased, provided, laid down, erected, or placed in any place 
or house, within the limits of the Act, or which immediately before the passing of 
the Act were the property of the limited company, were vested in the Normanton 
Gas Co., and for the same estate and interest as the same were previously to the 
passing of the Act vested in the limited company, and might, according to the 
provisions of the Act, be held and enjoyed, maintained, altered, diceontineel 
pot dealt with, and disposed of by the Normanton Gas Co. as they might 

By s. 44, the Normanton Gas Co. might maintain or isti 
works upon the land on which they were ees erected, Ata 


‘They may also erect, lay down, and from time to time maintain, alt 

improve, enlarge, extend, and renew, or discontinue additional and bth i 
works, retorts, gasometers, receivers, drains, sewers, mains, pipes sis a 
lamps, lamp posts, burners, stopcocks, machinery and Bra zat sid 
apparatus and conveniences, and may do all such acts as they might think 


proper for making and storing gas i ithi i 
hig lee 8 oring gas, and for supplying gas within the limits of 


The defendants were incorporat 
s porated on Oct. 27, 1874, as a limited c 
; ’ ’ ie) 
the Companies Acts for the purpose of working extensive beds and ee t aa 
lying under lands in Normanton and other places. In October, 1874 the fe ee 
the assignees of an indenture of sublease of the said coal granted in 1860 uyeiaee 
e 
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lessee thereof, who holds direct from the trustees of the Duke of Leeds, the 
owners thereof. The Duke of Leeds’ rights thereto were reserved by the Nor- 
manton Common Inclosure Act, 1804 (44 Geo. 3, c. lxxii.), which formed part of 
the case. From the time of their incorporation, as aforesaid, until the year 1881, 
the defendants had from time to time worked and gotten in the usual way a 
large quantity of the coal so leased to them, as aforesaid, near to and underneath 
a certain public highway situate within the area described as the limits of the 
said Act, in s. 4 thereof, called ‘‘Normanton Common Road,’’ and which passes 
over the common, or waste, called ‘‘Normanton Common.” This road was set 
out as a public highway in the award under the Normanton Common Inclosure 
Act. In consequence of these mining operations of the defendants the support 
which the-said road had previously derived from the subjacent soil and minerals 
was taken away, and by reason thereof the road, during the latter part of the 
year 1878, subsided along a considerable portion of its length, and sank below its 
original level to the extent, in many places, of three or four feet. Neither the 
plaintiffs, nor the Normanton Gas and Water Co., Ltd., were owners or occupiers 
of any allotments, lands, or grounds, whereon or wherein the mines or minerals 
so reserved to the Duke of Leeds as aforesaid were situate. In the year 1874 the 
Normanton Gas and Water Co., Ltd., with the knowledge and consent of the then 
surveyors of highways, opened the highway, and laid thereunder certain mains 
and gas pipes, which they so Jaid and used, without the consent of the defendants, 
for the purposes of their undertaking, and which were so used by them at the 
passing of the before-mentioned Normanton Gas Act, and which the plaintiffs 
continued afterwards to use without the consent of the defendants. The taking 
away by the defendants of support from the Normanton Common Road, as herein- 
before mentioned, and its consequent subsidence, caused the said mains and gas 
pipes to be broken and damaged in several places, whereby a quantity of gas 
escaped. 

The defendants had sunk pits, and incurred great expense in working the said 
coal, and they still possessed a large tract of coal of great value under the said 
highway and adjacent thereto. If the defendants were obliged to leave coal in 
order to support the pipes and mains of the plaintiffs so placed in the highway, 
they would sustain great loss, and would have to incur great expense. On Dec. 12, 
1881, the plaintiffs issued a writ claiming damages from the defendants for 
wrongfully taking away the support of certain land (being the said public highway 
and the adjoining land), and thereby injuring the gas mains of the plaintiffs, and 
otherwise causing damage to their property, and also claiming an injunction 
restraining the defendants from continuing the said wrongful acts or any of them. 
It was alleged by the defendants, by way of counterclaim, that if the plaintiffs 
were entitled to damages, and to an injunction restraining them from continuing 
to work their said coal, and, if the plaintiffs were entitled to support for the said 
pipes and mains, that the plaintiffs were bound to indemnify them against the 
loss which would be caused thereby in working their said coal, and affording such 
support. The defendants also contended that they are not liable for any damages 
occasioned more than six years before writ issued. ~~ 

The questions for the opinion of the court were whether the plaintiffs were 
entitled to the support claimed, and whether the defendants wrongfully deprived 
them thereof, and whether they were entitled to the damages claimed, and for 
what period, and whether they were entitled to the injunction claimed, and whether 
the defendants were entitled to work the minerals as freely as if the pipes and 
mains had not been there, and whether the defendants were entitled to be indem- 


ainst or compensated for any loss or. injury that might be sustained by 
pipes and mains of the plaintiffs under 
Any damages 


nified ag : 
them in giving the support claimed to the 
the said highway, and by reason of the burden imposed upon them. 
awarded were to be afterwards assessed. 

Frup and Warkm Wriuai404Ms, JJ., 


defendants appealed. 


gave judgment for the plaintiffs. The 
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By the Gasworks Clauses Act, 1847, s. 6: 

“The undertakers, under such superintendence as is hereinafter erent 
may open and break up the soil and pavement of the several streets an | 
bridges within the limits of the special Act, and may open and break up any 
sewers, drains, or tunnels within or under such streets and bridges, and lay 
down and place within the same limits, pipes, conduits, service pipes, and other 
works, and from time to time repair, alter, or remove the same, and also 
make any sewers that may be necessary for carrying off the washings and 
waste liquids which may arise in the making of the gas, and for the purposes 
aforesaid may remove and use all earth and materials in and under such streets 
and bridges, and they may in such streets erect any pillars, lamps, and other 
works, and do all other acts which the undertakers shall from time to time deem 
necessary for supplying gas to the inhabitants of the district included within 
the said limits, doing as little damage as may be in the execution of the powers 
hereby or by the special Act granted, and making compensation for any 
damage which may be done in the execution of such powers.”’ 


By the Gasworks Clauses Act, 1871, s. 11; 


“The undertakers shall, upon being required so to do by the owner or, 
occupier of any premises situate within twenty-five yards from any main ot 
the undertakers, or such other distance as may be prescribed, give and continue 
to give a supply of gas for such premises under such pressure in the main 
as may be prescribed, and they shall furnish and lay any pipe that may be 
necessary for such purpose (subject to certain prescribed conditions).”’ 


Section 34 of the Normanton Common Inclosure Act, 1804 (44 Geo. 4, c. Ixxii.) 
is, as far as material : 


‘‘Provided always, and be it further enacted, that nothing in this Act con- 
tained shall be construed to alter, defeat, or impeach the right or title of 
the said Duke of Leeds, his heirs or assigns, to the mines and minerals lying 
under the said common or waste ground called Normanton Common, or under 
any other the waste grounds within the said manor of Normanton; but that 
the said Duke of Leeds, his heirs and assigns, shall and may from time to time, 
and at all times hereafter, have, hold, win, work, and enjoy all mines, veins, 
beds, or seams of coal, and other mines and minerals of what nature or kind 
soever, within or under the said common and waste grounds, with all con- 
venient and necessary ways, way-leaves, roads and passages, and liberty of 
laying, making, and repairing waggon ways and other ways in, over and along 
the said common and waste grounds, or any part thereof, and of searching for, 
winning, and working the said coal mines, and other mines, and of loading 
and carrying away the coals and minerals so to be won and gotten; and of 
making pits, shafts, pit-rooms, and heap-rooms, drifts, levels, ways, and 
watercourses, and of erecting and using fire engines and other engines, and 
a iiciet SPAREN, pulling down, and carrying away the same, or any of 

e materials thereof; y s i 
sinking pits or vee ee — — - a fe tee - 
so reserved as aforesaid, at his aud their own Hiab 38 ] ae rv 
and to do all such other acts and things, end now in MALLS ia Nees 
ereafter to be 
invented, as may be necessary and convenient for the full and complete 
enjoyment thereof, in as ample and beneficial a manner as he or the 
respectively could or might have done in case this Act had not been mT 
they, the said Duke of Leeds, and his heirs and assigns, making nonin, 
and paying to the owners and occupiers of the allotments lands Gt ro Bi 
whereon ‘and wherein such mines or minerals shall be séarched for al 
gotten, or taken away, full satisfaction for the damages which may b ; de 
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winning, getting, or taking away, or of erecting, continuing, or removi pint 
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engines, buildings, or materials, or of laying coals or rubbish, or of making or 
using any waggon ways, roads, or passages, or by reason of any other matter 
or thing _ whatsoever, relative to the searching for, winning, or taking away 
such mines or minerals; such satisfaction and recompense to be in proportion 
to the loss and damage sustained by such owners and occupiers respectively, 
according to their several and respective rights and interests in such allot- 
ments, lands, or grounds respectively.”’ 


Sir Farrer Herschell, Q.C., and H. D. Greene for the defendants. 
Forbes, Q.C., and C. M. Atkinson for the plaintiffs. 


SIR BALIOL BRETT, M.R.—In this case an action is brought by the Norman- 
ton Gas Co. against the defendants, who, by virtue of a lease from the trustees of the 
Duke ot Leeds, who was the lord of the manor, have a right to work the mines under 
certain land which was inclosed under an inclosure Act. By this Act a highway 
was to be set out, and the right was reserved to the lord of the manor to work 
the minerals under the highway, and under the inclosed land. Afterwards a gas 
company, which was registered under the Companies Act, laid pipes under the 
highway. In 1878 this company was at work, and was using these pipes, but 
they had then no rights or liabilities under the Gasworks Clauses Act. They had 
no Parliamentary authority to lay the pipes, and how they came to lay them is 
not expressly disclosed by the Special Case. They had the permission of the 
highway authority to lay the pipes, but they do not appear to have had the per- 
mission of the lord of the manor, though it would seem that he did not object. 

In 1878 a new company was formed by the Normanton Gas Act of that year, and 
took over all the property of the old limited company, a part of which property 
consisted of the gas works and the pipes laid in the highway. It has been sug- 
gested on behalf of the defendants that, as the former company laid the pipes in 
the highway without authority, these pipes were not the property of the limited 
company, but of the lord of the manor, and, therefore, the Gas Act did not pass 
the property in the pipes to the plaintiffs. In answer to this, I think we ought to 
consider the ordinary course of business in obtaining a private Act of Parliament. 
The plaintiffs must have been proposing to acquire powers to enable them to take 
over these pipes; if they did not propose this their application for an Act would 
be an absurdity, for how can it be supposed that the new company, the plaintiffs, 
intended to take over the works of the old company (limited), but not to take 
over these pipes, which formed a substantial part of the works? It is obvious 
that if the pipes had been supposed to belong to the lord of the manor, an applica- 
tion would have been made to transfer the property in the pipes from him to the 
new company. If the lord of the manor acquiesced in the pipes being laid and 
used, it might be assumed that he had given the old company a licence to lay and 
use them, and. in that case no question as to right by user would arise, for it 
would not be an adverse user. If he gave such a licence I should think it would 
be irrevocable. It seems to me that both the new company and the legislature 
assumed that these pipes were part of the works of the old company, which were 
to be transferred to the new company. 

The Normanton Gas Act, 1878 (41 & 42 Vict., ¢. clxi.) incorporates the Gas- 
works Clauses Act, 1847, and thus gives power to the plaintiffs to lay down pipes 
under the highway without obtaining the consent of the owner of the land. As to 
any new pipes so laid down under the Act, it seems to me that it would be unjust 
if the legislature were to allow pipes to be laid down without the landowner’s 
consent, unless it also gave him compensation; for, by allowing pipes to be laid 
down without his consent, the legislature takes away the right to bring an action 
of trespass for laying down the pipes which he would otherwise have had. _There- 
fore, if the words of the statute are doubtful as to whether the right claimed is 
given or not, I think it would be our duty to say that if no compensation is given, 
then the right is not given. The Gasworks Clauses Act, 1847, 8. 6, gives a right 


to the company to lay down and maintain gas pipes. 
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arises whether it is a correct inference that the company 
s is entitled as against the landowner, without whose consent 
they are laid down, to subjacent support for those pipes when so laid. Brain 
support in this sense does not necessarily mean merely support from the i 
directly underneath the pipe, measured as if with a plumbline, but a space wider 
than the actual breadth of the pipe may be required for its support; so that, if the 
pipe is on the very edge of one person’s land, a right of support may be required 
as against the owner of the adjoining land in which the pipe does not lie. The 
true rule of construction is to avoid attributing to the legislature a meaning which 
results in absurdity; and, therefore, when the legislature has given power to do 
something, the execution of which requires subjacent support from the land, I 
think it follows that the persons who have to do the act in question get a right to 
subjacent support as against the landowner. If this is so, the legislature has 
imposed upon the landowner a burden, by preventing him from using his land 
as he might use it if he were not bound to afford this support. If there is any 
doubt as to the construction of the statute, I think if we find that the right to 
support is given, and a burden thereby imposed on the landowner, it must have 
been intended to give him compensation for the burden thus imposed. 

As to new pipes, I think the true construction of s. 6 of the Gasworks Clauses 
Act, 1847, is that the company have power to lay pipes under the highway without 
the consent of the landowner, and therefore the burden is imposed upon the land- 
owner of using his land so as not to take away the support required for the pipes. 
If, then, the landowner has minerals under the pipes, the statute takes away from 
him the power of getting and selling those minerals, if by so doing the landowner 
would withdraw support from the pipes. It is impossible to say that this does not 
cause him damage. 

Then it is said no damage is done to him until he wants to work the minerals; 
but I think that is not correct, and that the damage which he suffers consists in 
not being able to work the minerals as soon as the pipes are laid. I think, there- 
fore, the landowner is entitled to compensation in respect of being deprived of 
the free use of his own minerals, which he is prevented from working. In Re 
Dudley Corpn. (1) this court held (and I must say I think rightly), that the com- 
pensation was not to be given in driblets, but the landowner must obtain it once 
for all. This being so, then as to all the pipes laid down after the Act of 1878, 
the landowners would be entitled to compensation. If the landowner worked the 
minerals so as to cause injury to the pipes, the company would have a right of 
action, and this right of action would not arise once for all, but as often as damage 
was done. The damages which would thus accrue to the company would not 
necessarily be commensurate with the compensation to be awarded to the land- 
owner, nor is the one a condition precedent to the other, but there are independent 
rights and remedies 

The next question is as to the pipes which were laid down before the passing 
x the Normanton Gas Act, 1878. It was contended that by that Act the plaintiffs 
: ere only to have power to lay down pipes after the Act. Can we suppose it to 
have been intended that if the company were to take up the existing pipes and 
weer eaten relay them, then the Act, and the other Acts which it incorporates, 
paler ape ha at rs ver pair nase go through that farce, then the Acts would 
drat! ek dtheniiderAtaleitie rae nie t ee a am of opinion 
Caihiedecea naa waivin 0 re Act should be applicable to pipes 
Tiealnietiiersgiae ations i ee e Act, and had been used by the old company. 
they hed ee - pdb Pip a pee ~ aba treated in the same way as if 
true ccahiekites of the Nom | eS te) rai and it seems to me that, on the 
Withie- Clavaheeieiein nates PIT as oe ee which incorporates the Gas- 
which were laid dow Heddind the Act 3 aBaaa obs applicable tp asiegnld pipes 
Kigh bein. gunnes eed theeates e Act of 1878 was passed, and, therefore, there is a 
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dants are entitled to the same compensation in respect of those pipes as if they 
had been laid down after the passing of the Act of 1878. 

The conclusion at which I have arrived is that the plaintifis are entitled to 
recover damages for workings done since the passing of the Normanton Gas Act 
only, and that for workings before that Act the defendants are not liable; but 
they cannot escape liability, if they worked before the Act and did no injury, and 
then worked after the Act and injury was done, which would not have been done 
but for the workings before the Act; in that case the plaintiffs would be entitled 
to damages. The result is that the plaintiffs, the gas company, are entitled to 
damages, and the defendants, as owners of the minerals, are entitled to com- 
pensation. 

The question then arises whether the defendants’ claim can be brought forward 
by counterclaim in this action. I am of opinion that it cannot, but must be en- 
forced by arbitration under the statutes. If that is so, it follows that the plaintiffs 
are entitled to succeed, and to recover damages, and should have the costs of the 
action, and the defendants are entitled to compensation, which they must obtain 
by arbitration. The parties stated the Special Case as to both questions, and the 
appeal was argued as to both questions; therefore, both parties have partially 
succeeded and partially failed. The result is that the plaintiffs are entitled to 
recover damages, and the defendants are entitled to compensation, but they cannot 
recover it in this action, and must proceed to arbitration. Under these cirecum- 
stances, I think each party ought to pay their own costs of this appeal. 


LINDLEY, L.J.—I assume that the mains and pipes laid down by the old 
company are the property of the plaintiffs; this question is not raised by the 
Special Case. Up to 1878 neither the plaintiffs nor the old company had any 
right to support. Then came the Normanton Gas Act, incorporating the Gasworks 
Clauses Acts, and which I think put the plaintiffs in this position, that either 
they were left where they were, or were given a right to support, subject to the 
liability to make compensation. The right of the plaintiffs to support follows 
from this—the Normanton Gas Act gives the plaintiffs the right to lay down and 
maintain pipes, and the Gasworks Clauses Act, 1871, s. 11, imposes upon them 
the obligation of supplying gas. Therefore, the pipes were lawfully in the land; 
there was no right to let them down, and the right to support is a necessary 
consequence. 

Then the question is raised whether the Act of 1878 applies to the pipes which 
were laid down by the old company before that Act was passed. No doubt there 
is a difficulty in saying that the Act_in so many words says that it does so, but 
the Act leads to an absurd conclusion unless it does, and we must put such an 
interpretation on it as will make sense. 

The next question is whether, assuming the plaintiffs have acquired a right to 
support, the defendants are entitled to compensation. The plaintiffs have got 
what they had not got before, which involves this consequence, that the mine 
owners are deprived of the right of working the minerals, and I think, therefore, 
that the defendants are entitled to compensation by the words at the end of s. 6 
of the Gasworks Clauses Act, 1847. I agree that the decision appealed from is 
right as far as it goes, but it is defective in not dealing with the question of 
compensation. The true result will be that the plaintiffs are entitled to succeed 
in the action, and to recover damages, which are to be assessed hereafter ; while 
the defendants are entitled to compensation, but they cannot recover it by counter- 
claim, they must go to arbitration. I also think there should be no costs of this 


appeal. 


FRY, L.J.—I agree with the conclusion arrived at by the other members of 
the court. The first question is whether the plaintiffs are entitled to support for 
the pipes laid down before the Act of 1878. I do not quite agree with the Master 
of the Rolls as to these pipes, for I think that if they did not belong to the old 
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company before the Act of 1878 they did not become the property ot the new 
company; but the point is immaterial, for it is not raised by the Special Case. I 
think that, on the true construction of the Act of 1878, the pipes laid down before 
that Act must be dealt with as if they had been laid down under that Act. I 
think it is scarcely straining the words of the Act to say that it puts the pipes 
which were down before in the same position as those laid down under the Act. 

Then as to the obligation to leave support for the pipes. I think the general 
rule laid down in Re Dudley Corpn. (1) is to this effect, that where there is a 
statutory obligation to maintain something which requires support, or to do some- 
thing, the result of which is that some structure will be required for which support 
will be necessary, and where there is compensation given for damage done in 
the exercise of the powers of the Act, then it will be held that the right of support 
exists. Apply this to the present case. Is there a statutory obligation to give 
support? If it rested on the Gasworks Clauses Act, 1847, alone, there might be 
some difficulty; but s. 11 of the Gasworks Clauses Act, 1871, imposes the obligation 
to supply gas, which necessitates the laying down of pipes, and the Act of 1847 
gives authority to lay down pipes. It seems to me, therefore, that there is a 
statutory obligation to lay the pipes, and compensation is given by the latter words 
of s. 6 of the Act of 1847. For these reasons I am of opinion that the plaintiffs 
have a right to support, and that an obligation is imposed upon them to make com- 
pensation to the defendants. 


Appeal dismissed. 


Solicitors: Badham & Williams, for Marsden, Williams & Co., Wakefield; J. d W. 
Maude for Butler & Middlebrook, Leeds. 


[Reported by P. B. Hurcntys, EsqQ., Barrister-at-Law.| 


EDGE v. BOILEAU AND OTHERS 


[Queen's Bencu Driviston (Pollock, B., and Manisty, J.), November 20, 1885 | 


| Reported 16 Q.B.D. 117; 55 L.J.Q.B. 90; 53 L.T. 907; 
34 W.R. 108; 2 T.L.R. 100} 


Landlord and Tenant—Covenant—Quiet enjoyment—Breach—Service by land 
. lord of notice requiring sub-tenant to pay rent to him. an 
Landlord and Tenant—Covenant—Quiet enjoyment—Independent of covenant 
by tenant to pay rent and keep premises in repair—Need for landlo is 
covenant to be observed despite breach of tenant's covenants. ina 
By a lease it was provided that the lessors might re-enter the premi if 
the rent should be in arrear or the lessee should not keep the seers meta 
repair. The lessors covenanted that, the lessee paying the ail wh a aor 
observing the other covenants on his part, should quietly enjo the bs oe 
premises without interruption. The rent being in arrear wi the yen 
out of repair, the lessors served notices on sub-tenants of the darts rdaofeting 
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with the notice. One sub-tenan the ie meet ae nae 
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covenant for quiet enjoyment; (ii) the covenant for quiet enjoyment was an 
independent covenant, and the fulfilment by the lessee of his covenants to pay 
rent and repair was not a condition precedent to his right to sue the lessors for 
breach of it. 

Witehcot and Linesey v. Nine (1) (1612), 1 Brownl. 81, considered. 

Dawson v. Dyer (2) (1833), 5 B. & Ad. 584, approved. 


Notes. Referred to: Taylor v. Webb, [1937] 1 All E.R. 590. 
As to covenant for quiet enjoyment, see 23 Haussury’s Laws (8rd Edn.) 601-609 ; 
and for cases see 31 Digest (Repl.) 131-132. 


Cases referred to: 
(1) Witehcot and Linesey v. Nine (1612), 1 Brownl. 81; 123 E.R. 679; 31 Digest 
(Repl.) 144, 2830. 
(2) Dawson v. Dyer (1833), 5 B. & Ad. 584; 2 Nev. & M.K.B. 559; 110 E.R. 906; 
31 Digest (Repl.) 131, 2692. 


Also referred to in argument: 

Vicars v. Wilcocks (1806), 8 Hast, 1; 103 E.R. 244; 17 Digest (Repl.) 114, 270. 

Child v. Stenning (1879), 11 Ch.D. 82; 48 L.J.Ch. 892; 40 L.T. 802; 43 J.P. 
479; 27 W.R. 462, C.A.; 31 Digest (Repl.) 148, 2873. 

Bastin v. Bidwell (1881), 18 Ch.D. 238; 44 L.T. 742; 31 Digest (Repl.) 74, 2289. 

Grey v. Friar (1854), 4 H.L.Cas. 565; 2 C.L.R. 434; 23 L.T.0.8. 3384; 18 Jur. 
1036; 10 E.R. 583, H.L.; 31 Digest (Repl.) 598, 7159. 

Sanderson v. Berwick-upon-Tweed Corpn. (1884), 18 Q.B.D. 547; 53 L.J.Q.B. 
559; 51 L.T. 495; 49 J.P. 6; 33 W.R. 67, C.A.; 31 Digest (Repl.) 141, 2801. 


Motion by the defendants, the landlords, that a verdict and judgment in favour 
of the plaintiff, the tenant, entered by Marruew, J., at Birmingham Assizes, be 
set aside, and for a new trial, or that judgment be entered for the defendants. 

On Aug. 19, 1882, six months before the expiry of a former lease, the defendants 
renewed a lease of premises to the plaintiff for a term of fourteen years, at a rent 
of £225 per annum. The lease provided for re-entry by the lessors if the rent 
should be in arrear for twenty-one days, and if on demand thereof there should 
not be sufficient distress upon the premises, or if the lessee should not duly observe 
the covenant to repair, and the other covenants on his part, after three months’ 
notice in writing. The lessors covenanted that, the lessee paying the rent when 
due and observing the covenant to repair and the other covenants on his part, 
should peaceably and quietly enjoy the premises without interruption from the 
lessors or persons claiming through them. On Oct. 13, 1884, the plaintiff owed 
half a year’s rent, due on June 24, 1884; but the same had not been demanded, 
and there was a sufficient distress upon the premises. No notice in writing had 
been given to the plaintiff as to any breach of covenant on his part. On Oct. 13, 
1884, the defendants’ agent, by their authority, served notices on several of the 
plaintiff's sub-tenants, requiring them not to pay to the plaintiff any rent then 
due or thereafter to become due to him, but to pay the same to the defendants, 
and threatening legal proceedings in default of compliance with the Hace, On 
Oct. 21 the rent due from the plaintiff was demanded and paid. When the 
plaintiff heard of the notices that had been sent to his sub-tenants, he demanded 
their withdrawal by the defendants, but this was not done. On Dec. 5, tet the 
defendants demanded and received, in pursuance of their said notices, of : Sub- 
tenant of the plaintiff £13 15s., being rent payable to the plaintiff. The p ae, 
thereupon brought this action, alleging loss of rent and damage to the value of his 
ned by the breach of the defendants’ covenant for quiet enjoyment. 
The defendants brought into court £14, the amount received by ape aie nis 
plaintiff's sub-tenant, with interest, without admitting any si fa anc sau ve 
claimed against the plaintiff for breach of his covenant to repair, 1e jury foun 


property occasio 
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for the plaintiff on the claim, and assessed the damages at £100, and on the sen 
claim they found that £23 were required to put the premises 1m repair, and judg- 
ment was entered for the plaintiff. The defendants now moved for a new trial. 


Channell, Q.C., and W. Graham for the defendants. 
Hugo Young and Lindsell for the plaintiff. 


POLLOCK, B.—In this case all the arguments and authorities are very clearly 
before us. The case for the plaintiff is a claim for breach of a covenant for quiet 
enjoyment. The defendants deny that there has been any infringement of such 
covenant, and say, further, that there was a failure on the part of the plaintiff to 
perform conditions precedent—namely, to pay the rent and keep the premises in 
repair—and they say that no damages, except possibly nominal damages, are 
recoverable. 

Let us consider those points. In my opinion, there has been a breach of the 
covenant for quiet enjoyment. Here the covenant for quiet enjoyment is in the 
terms that the lessee, paying the rent when due and observing the covenants on 
his part, should peaceably and quietly enjoy the premises without interruption from 
the lessors or persons claiming through them. The facts are as follows: During 
the plaintiff's term, there being some rent in arrear, the defendants, by their agent, 
sent notices to all the plaintiff's sub-tenants, requiring them to pay their rents 
then due or to become due to the defendants’ agent, and not to pay them to the 
plaintiff, or legal proceedings would be taken against them. This, to my mind, is 
an interruption of the plaintiff's right to the quiet enjoyment of his premises. That 
notice is more than a false and idle claim or threat, and is a distinct breach of 
the covenant for quiet enjoyment. The only authority opposed to that view cited 
by counsel for the defendants is Witchcot and Linesey v. Nine (1). When the 
report of that case is looked at, it is very short, and simply says that the mere 
telling a man not to pay his rent is not a breach of the covenant for quiet enjoy- 
ment. There is nothing said as to the circumstances under which the man was 
told not to pay his rent. Moreover, in that case the notice had no effect, because 
the tenant paid the rent to the plaintiffs in spite of the defendant’s prohibition, 
whereas here one of the plaintiff's sub-tenants actually paid his rent to-the defen- 
dants’ agent instead of to the plaintiff, so that here the notice had a distinct effect. 
I can understand that there might be circumstances under which such a notice 
might be treated as a mere idle threat, and as not amounting to a breach of the 
covenant for quiet enjoyment. Here, I think there is a substantial interference 
with the rights of the plaintiff, and one which might very well seriously reduce the 
value of his property. 

Then there comes the second point. It is contended on behalf of the defendants 
that the covenants of the lessors and of the lessee must be read together, and that 
the covenants to pay rent and to repair are conditions precedent to the lessee’s 
right to sue the lessors for an infringement of their covenant for quiet enjoyment. 
I should have thought that proposition untenable, even without authority. But 
there appears to be a case directly in point, namely, Dawson v. Dyer (2). In that 
case the same argument was put before the court as in the present case, and 


Denman, C.J., and Parke, J., both gave their reasons. Denman, C.J., th 
’ > | bd +N) ’ eUeg er 
(5 B. & Ad. at p. 587): i poe 


“According to that argument [i.e. that it cannot have been intended by the 
deed of demise that the plaintiff should have an action against the defendant 
for disturbance of his possession at the time when the defendant was entitled 
to treat him as a trespasser], the tenant, if evicted while the rent was so in 


arrear, could not have maintained an action though the landlord had waived 
the forfeiture.”’ : 


Parke, J., in the same case, concludes by saying (ibid. at p. 588) : 


“The proviso in the present case is introduced to reserve a power to the land- 
lord on the particular occasions specified. If he, or any person claiming under 
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A him, enters on the tenant, except by virtue of that power, the landlord is 
liable on the covenant for quiet enjoyment.” 


That seems to me to be an express authority, and consistent with the facts of the 
present case. This application must, therefore, be refused. 


MANISTY, J., concurred. 





B Motion dismissed. 
Solicitors: Burton & Co., for Allen ¢& Ed Birmi : ce & | 
a re ge, Birmingham; Blake & H ; 
Field, Son & Pulley, Norwich. ic faa ies 
[Reported by F. A. CRrAILSHEM, Esq., Barrister-at-Law. } 
C 
“A GREER v. YOUNG 


[Court or Apprat (Sir Baliol Brett, M.R., Cotton and Bowen, L.JJ.), July 10, 18, 
1883] 


[Reported 24 Ch.D. 545; 52 L.J.Ch. 915; 49 L.T. 224; 
| 81 W.R. 930] 


E Solicitor—Lien—Extent of lien—Recovery of trust property—Charging order not 

limited to extent of client's interest in property recovered. 
Adult and infant beneficiaries had interests in property settled by the will of 
a testator under which P. and Y. were the executors and trustees. Trust 
moneys were lost due to breaches of trust committed by P., who died insol- 
vent. An administration action was begun by a stranger in respect of P.’s 
estate, and in that action Y., as the surviving executor of the testator, carried 
in a proof in respect of the breaches of trust and was declared entitled to a 
dividend. The adult beneficiaries then brought the present action, successfully 
claiming a declaration that P. and Y. were jointly and severally liable for P.’s 
breaches of trust even though Y. was not morally to blame, and a dividend was 
declared on Y.’s estate, who was bankrupt. In this action new trustees were 
appointed in place of P. and Y., and it was to the new trustees that the dividend 
G on P.’s estate was paid. The solicitor employed by the adult beneficiaries in 
the present action claimed to be entitled to an order charging the dividends 
received or to be received by the new trustees from P.’s estate and from Y.’s 
estate with the payment of his costs. This was opposed by the new trustees 

representing the infant beneficiaries. 

Held: (i) the dividend to be received by the new trustees from Y.’s estate as 
H a result of the present action was property recovered by the solicitor, and 
even though the solicitor was employed only by the adult beneficiaries, he was 
entitled to a charging order on the interests of the infants as well as on those of 
the adult beneficiaries, the court being able to make the order because—and 
only because—the infants had been represented; (ii) the dividend from P.’s 
estate which was received by the new trustees had not been preserved or re- 
I covered by the solicitor, and he was, therefore, not entitled to a charging order 
in respect of it, since the only effect of the present action was to cause this 
dividend to be paid to the new trustees instead of to Y.; but he might have been 
entitled to a charging order if Y. had been fraudulent and the present action 

had prevented this dividend from coming into his hands. 


Notes. The Attorneys and Solicitors Act, 1860, s. 28, has been repealed and 
replaced by the Solicitors Act, 1957, s. 72. As to the liability of a trustee for the 
acts of a co-trustee, see the Trustee Act, 1925, s. 30. 
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Considered : Jackson v. Smith, Ea parte Digby (1884), 58 L.J.Ch. 972. Applied: 
Keeson v. Luxmoore (1889), 61 L.T. 199; Scholey v. Peck, [1893] 1 Ch. 709; Ex 
parte Tweed, [1899] 2 Q.B. 167; Ridd y. Thorne, [1902] 2 Ch. 344; Re Turner, Wood 
v. Turner, [1907] 2 Ch. 126. Considered: The Dirigo, [1920] P. 425; Re Clayton, 
Collins v. Clayton, [1940] 2 All E.R. 233. Referred to: Charlton v. Charlton (1883), 
52 L.J.Ch. 971; Harrison v. Harrison (1888), 13 P.D. 180; Pelsall Coal and Iron Co. v. 
London and North Western Rail. Co. (No. 3) (1892), 8 Ry. & Can. Tr. Cas. 146; Re 
Thornhill, Thornhill v. Nixon (1892), 86 Sol. Jo. 218; Re Humphreys, Ex parte Lloyd 
George and George, [1898] 1 Q.B. 520;Redfern v. Rosenthal (1901), 85 L.T. 313; Re 
Horne, Horne v. Horne, [1906] 1 Ch. 271; Wimbourne v. Fine, [1952] 2 All E.R. 
681; Wagg v. Law Society, [1957] 2 All E.R. 274. 

As to statutory lien and charging orders, see 36 Hatssury’s Laws (8rd Edn.) 184 
et seq.; and for cases see 42 DiGEst 290-305. For the Solicitors Act, 1957, 
s. 72, see 37 Hatssury’s Statutes (2nd Edn.) 1116; and for the Trustee Act, 1925, 
s. 30, see 26 Hatspury’s Statutes (2nd Edn.) 92. y 
Cases referred to: 

(1) Bulley v. Bulley (1878), 8 Ch.D. 479; 47 L.J.Ch. 841; 38 L.T. 401; 26 W.R. 

638, C.A.; 42 Digest 292, 3271. a 

(2) Pinkerton vy. Easton (1873), L.R. 16 Eq. 490; 29 L.T. 364; 21 W.R. 943; 

sub nom. Pinkerton v. Easton, Re Pinkerton, 42 L.J.Ch. 878, L.C.; 42 
Digest 294, 3288. 
(3) Catlow v. Catlow (1877), 2 C.P.D. 362; 25 W.R. 866; 42 Digest 295, 3290. 
Also referred to in argument : 
Bonser v. Bradshaw (1860), 80 L.J.Ch. 159; 3 L.T. 545; 25 J.P. 483; 7 Jur.N.S. 
231; 9 W.R. 229; on appeal (1862), 10 W.R. 481, L.JJ.; 42 Digest 291, 3265. 
Re Keane, Lumley v. Desborough (1871), L.R. 12 Eq. 115; 40 L.J.Ch. 617; 24 
L.T. 57; 19 W.R. 498; 42 Digest 292, 3275. 
Berrie v. Howitt (1869), L.R. 9 Eq. 1; 39 L.J.Ch. 119; 21 L.T. 414; 42 Digest 
292, 3269. 
Bailey v. Birchall, Barnes v. Ratcliffe, Bailey v. Ratcliffe (1865), 2 Hem. & M. 
371; 5 New Rep. 287; 11 Jur.N.S. 57; 71 E.R. 507;-42 Digest 292, 3268. 
Twynam vy. Porter (1870), L.R. 11 Eq. 181; 40 L.J.Ch. 80; 28 L.T. 551; 19 
W.R. 151; 42 Digest 294, 3285. 

Scholefield v. Lockwood (1868), L.R. 7 Eq. 83; 88 L.J.Ch. 282; sub nom. 
Scolefield v. Lockwood, 17 W.R. 184; 42 Digest 293, 3283. 

Pritchard v. Roberts (1873), L.R. 17 Eq. 222; 43 L.J.Ch. 129; 29 L.T. 883; 
22 W.R. 259; 42 Digest 297, 3311. 


Appeal by Fanshaw and Harper, the new trustees of the will of William Greer 
deceased, from a decision of Currry, J., refusing to discharge an order made by him 
in chambers by which he had held that E. K. Blyth, who had acted as solicitor for 
the plaintiffs in the action, was entitled to a charging order for his costs amounting 
to £354 9s. 9d., upon the dividends which had been or might be deleted out of 
the estates of Pollock and the defendant Young, the original executors and trustees 
of the will, to which dividends the new trustees were entitled as compensation for 
breaches of trust for which Pollock (who had since died) and Youn (a bankrupt 
were liable. 5 ba ae 

By the Solicitors Act, 1860, s. 28: 


‘‘In every case in which an attorney or solicitor shall be 7 

cute or defend any suit matter or proceeding in any court nual ene 
lawful for the Court or Judge before whom any such suit matter jp iigoeedias 
has been heard, or shall be depending, to declare such attorney or saan 
entitled fo a charge upon the property recovered or preserved, and upon such 
declaration being made, such attorney or solicitor shall have a anarwe i on ea 
against and a right to payment out of the property of whatsoever riatlee ten 

or kind the same may be, which shall have been recovered or preserved th ie 
the instrumentality of any such attorney or solicitor, for the taxed costs aneeed 


H 
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and expenses of or in reference to such suit matter or proceeding; and it shall 
be lawful for such court or judge to make such order or orders for taxation of 
and-for raising and payment of such costs, charges and expenses out of the said 
property as to such court or judge shall appear just and proper; and all con- 
veyances and acts done to defeat, or which shall operate to defeat such charge 
or right shall unless made to a bona fide purchaser for value without notice, be 
absolutely void and of no effect as against such charge or right; provided Tete 
that no such order shall be made by any such court or judge in any case in 
which the right to recover payment of such costs charges and expenses is barred 
by any Statute of Limitations.”’ 


William Greer, who died on July 8, 1865, by his will dated Aug. 4, 1863, 
appointed A. A. Pollock and F. Young executors and trustees, and bequeathed to 
them his residuary personal estate upon trust to convert the same into money, and, 
after paying his funeral and testamentary expenses and debts and the legacies 
thereby given, to invest the same, and out of the income of the investments to 
pay an annuity of £250 per annum to his wife, Isabella Robson Greer, during her 
widowhood, and, in case she should marry, to pay her an annuity of £100 during 
her life for her separate use, and subject to such annuities, to pay the sum of £1,000 
to his daughter for her separate use. The rest of the residue was given to the 
trustees in trust for the testator’s daughter during her life, and after her death, 
as to one moiety, for her husband for life, and subject thereto in trust for her 
children. The executors proved the will, and the daughter afterwards married 
C. S. Napper, the £1,000 being paid to the trustees of her marriage settlement. Pollock 
died intestate in August, 1873, and letters of administration to his estate were granted 
to his widow C. D. H. Pollock. Pollock's affairs were found to be greatly involved, 
and in September, 1873, a suit of Middleton v. Pollock was instituted in the Court 
of Chancery for administration of his insolvent estate. In this suit it was discovered 
that Pollock had committed breaches of trust by which large sums belonging to 
the estate of Greer had been lost. Young, as the surviving executor of Greer, made 
a claim in Middleton v. Pollock for £3,420 in respect of Pollock’s breaches of trust 
in connection with the estate of Greer. 

In November, 1874, a suit of Greer v. Young was commenced by Mrs. Greer and 
Mrs. Napper against Young, Mrs. Pollock, and Mr. Napper, in which it was alleged 
that Mrs. Greer’s annuity was in arrear, that Young was unable to pay the same, 
and that the claim of Young in Middleton v. Pollock was for that of the actual 
liability of Pollock for the breaches of trust; and the plaintiffs prayed for a declara- 
tion that Young and the estate of Pollock were jointly and severally liable for 
Pollock’s breaches of trust; for an account; that Young might be ordered to make 
good the breaches of trust; and that new trustees of the will of Greer might be 
appointed in the place of Young and Pollock, to receive the dividend coming from 
Pollock’s estate. 

By a decree made in Greer v. Young by Sir Grorce Jessen, M.R., on Feb. 11, 
1876, Young & Co. and H. Pollock (as administratrix of A. A. Pollock) were declared 
jointly and severally liable to make good the £3,420, and that the trust estate of 
Greer was entitled to the benefit of the proof carried in by Young in Middleton v. 
Pollock, and it was ordered that Young should pay the amount into court in 
Greer v. Young and that two proper persons should be appointed trustees of Greer’s 
will. Fanshawe and Harper were appointed trustees, and they obtained payment of 
£1,035, the dividend certified in Middleton v. Pollock to be due to Greer s estate. 
Young was afterwards adjudicated bankrupt, and a dividend of Is. in the pound 
was declared in his bankruptcy, the sum payable to the trustees in respect thereof 

aj . 6d. 

Sage: sapaien sev the solicitor for the plaintiffs in Greer is, Young, took out a 
aummons for a charging order for his costs, amounting to £354 Ho in rea er? 
upon the dividends which had been or might be declared out of the estates o 


Pollock and Young. 
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Curry, J., made the order asked in chambers, whereupon Fanshawe and nates 
moved to discharge the order. The motion was dismissed. From this decision the 
trustees appealed on behalf of the infant children of Mrs. Napper. 


Whitehorne, Q.C., and Underhill for the trustees. 
T. R. Warrington for Blyth. 


SIR BALIOL BRETT, M.R.—In this case Young and Pollock were joint trustees 
of William Greer. It appeared after Pollock's death that he had been guilty of 
breaches of trust. By these breaches of trust moneys belonging to Greer's estate 
have been lost, except so far as the losses have been or may be covered by the 
payment of a dividend from Pollock's insolvent estate and a dividend from the 
estate of Young. Young, though not morally, was legally as liable for the breach 
of trust committed by his co-trustee as if they had been done by himself. Mr. 
Blyth, the solicitor who asks for a charge, was employed by the testator’s wife 
and daughter to bring an action against Young to recover what the estate of 
Greer had lost by the breaches of trust. The relief in that action could only be 
by a decree declaring Young liable to make good the breaches. No decree in 
Greer v. Young could make anyone liable to pay dividends out of Pollock’s estate} 
Greer v. Young was not wanted for that purpose. The dividends out of Pollock’s 
estate would have been recovered, whatever had been done in Greer v. Young. 
The decree would be for the benefit, among others, of the infants entitled in re- 
mainder. 

The solicitor for the plaintiffs in Greer v. Young asks for a charging order on 
whatever is recovered by his exertions, and has obtained from Curry, J., an order 
charging what is recovered either in Greer v. Young or Middleton v. Pollock. The 
question is whether that order can stand. 

It has been argued elaborately that, even if the dividends from Pollock’s 
estate had been recovered by the solicitor’s action and the infants will ulti- 
mately get them, no charging order can be made on them because the fund will 
go to persons now infants. It was said, first, that the solicitor must be em- 
ployed by the person whose property was to be charged, and that an infant 
could not employ a solicitor; and it is true that an infant cannot employ a solicitor. 
It was admitted, however, that, although the infant did not employ the solicitor, 
someone else did, and that, when the infant came of age, if he adopted the pro- 
ceedings he would have to pay the costs. The question depends entirely on the 
meaning of s. 28 of the Attorneys and Solicitors Act, 1860. I take the view taken 
by Bacon, V.-C., in Bulley v. Bulley (1) that the theory of the section is the 
theory of salvage. I do not adopt the exact analogy of salvage, but the fundamental 
theory of the section is that whatever is recovered or preserved by the solicitor’s 
exertions is to be treated as a salvage, though not rescued, and that the solicitor 
is to be paid as if salvage services had been rendered. In Pinkerton v. Easton (2) 
Lonp SELnorne, L.C., although he does not actually make use of the word ‘‘gsal- 
vage uses expressions relating to salvage. He says (L.R. 16 Eq. at p. 492) : 


‘Here the legislature has given, not a charge, but a power to the court to create 


a charge for a solicitor's costs upon ‘property recovered or preserved’ when 


meritorious services of the solicitor have resulted in such recovery or preserva- 
tion.”’ 


He could scarcely have defined salvage services more correctly than as meritorious 
services undertaken, without any contract, in respect of something in danger. The 
. . a : t=) . 
charge is independent of contract when something in danger is saved by meritorious 


services ; and if that is so, it is quite immaterial whether an infa 
solicitor, and whether the person whose 
the solicitor. 


nt can employ a 
property is recovered or preserved employed 
The section does not, of course, allow a solicitor to go in as a 


mere volunteer to recover or preserve property; but, if anyone has bona fide 
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ea myer ee 
of the employment of the solicitor, property i d i city age 
uf ole np eenttinen q , : oe y is recovered or preserved, all the persons 
darpotare aa ¥ Samay ound by oe charge, though it is difficult to see 
bain se cigh! proce aise nt sie without all persons interested in it 
: y ectly represented in the proceedings, Whether the property has 

een recovered or not by the proceedings taken, is a question of fact depending 
upon a knowledge of law; but, when it is found that the property has been recovered 
or preserved, it is no objection to giving a charge that the person whose property 
is recovered or preserved could not employ a solicitor—so that the fact that the 
person is an infant when the order is made affords no objection. I do not think 
that the charging order could be made, unless at the time the order was made the 
infant was represented; but he was represented in this case. 

But, assuming that infancy constitutes no objection, was the suit of Greer v. 
Young, in which this solicitor was engaged, alone instrumental in recovering or 
preserving the dividend out of Pollock’s estate? This action could only end in a 
decree against Young’s estate, and, so far as that is concerned, there is recovery, 
and a charging order must be made in respect of the dividend on Young's estate. 

It is not, however, within the bounds of possibility to say that any part of 
Pollock’s estate was recovered in Greer v. Young. It was said that the dividend 
on Pollock’s estate was recovered or preserved by the appointment of new trustees 
in Greer v. Young. That might perhaps have been truly called recovery if Young 
had been charged as a fraudulent trustee and had been removed, and his removal 
had saved funds coming to his hands as trustee. But he was not removed or 
charged as a fraudulent trustee, and so far, therefore, as the charging order affects 
Pollock’s estate it must be set aside. But it will stand against anything coming 
from Young’s estate. That, however, is so small a part of the order, that the 
appeal must be considered as having substantially succeeded, and the appellant is 
entitled to costs. I may add that I am not prepared to say that Catlow v. 
Catlow (8) is incorrect. A question of fact only was involved, and, therefore, the 
case cannot be considered an authority. 


COTTON, L.J.—The matter of substance in this case is whether the charging 
order can be made on the dividend recovered from Pollock’s estate. Section 28 
of the Attorneys and Solicitors Act, 1860, gives the court power to give a charge 
to the solicitor, but does not itself give him a charge. It cannot, in my opinion, be 
said that the fund recovered from Potlock’s estate has been recovered or preserved 
in this action. The proof had, before this action was commenced, been carried in 
in Middleton v. Pollock, and in that suit the dividend has been recovered. It is 


‘said that if the fund had come to Young’s hands it might have been lost, and that 


Greer v. Young was necessary to get new trustees appointed, and, therefore, by 
this suit the dividend was preserved; but it is a fallacy to say that it was preserved, 
within the meaning of the section, in this suit. If it had been proved that Young 
had intended, if he received this dividend, to misappropriate it, it might have been 
said that it had been recovered in this action, but that is not even suggested. The 
mere appointment of trustees in this suit to receive the dividend in Middleton v. 
Pollock is not recovery or preservation. Has the court, then, power to give a charge 
on that dividend for the costs in Greer v. Young? I am of opinion that it has not. 
No loss was saved by this action as regards Pollock's estate. Ii, however, anything 
is ever recovered against Young's estate, it will be by means of this suit; tor it was 
necessary to establish his liability. ] 

As to the point of infaney—which only relates to a small sum—it was said that, 
even if the property could be said to have been recovered, the court could not 
charge it in favour of the solicitor. One objection was that the court had only 
power to declare a charge as against the interest of the person who actually em- 
ployed the solicitor. In my opinion, that is contrary to the words of s. 28, which 
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does not confine the power to charge to the interest of the employer, but a re 
the charge may be declared on “the property recovered or preserved. fo) ie 
in favour of the trustees on this point would be to repeal the section. The ques a8 
as to the quantity of the plaintiff's interest is no doubt important. As a tule, 
the plaintiff’s interest only is recovered, and it is, therefore, material to inquire 
what that interest is. For instance, if an action is brought to recover aD annuity 
charged on an estate, the plaintiff recovers, not the estate, but the annuity. To 
that extent the inquiry as to the plaintiff's interest is material; but to say that only 
the interest of the plaintiff can be charged when he has recovered property on behalf 
of others as well as of himself, is fallacious. It has been said that this would lead 
to strangers suing. I do not see how it could. The courts do not entertain suits 
by strangers; but if a person has an interest in property enabling him to sue on 
behalf of himself and others, and recovers the whole property, I can see no reason 
why the solicitor employed should not have a charge on the whole property. 
Another objection is, that no charge can be made on the interest of an infant.. I 
do not agree with that. In administration actions costs are often ordered to be 
paid out of a residue to which infants are entitled. A good deal of argument turned 
on certain cases, in which it was said that an infant could not employ a solicitor ; 
and it was urged that this solicitor was acting on behalf of infants who could not 
employ him. But that is not quite the case. A solicitor is employed by someone 
on behalf of an infant. He has recovered the property, which generally entitles 
him to have a charge declared, and the mere fact that there are infants, does not, 
in my opinion, prevent the court from declaring a charge. The infants ought to 
be represented when the charge is made, and they were in this case. In my 
opinion the solicitor is entitled to a charge on anything to be recovered from 
Young’s estate, and that part of the order ought to be affirmed. 


BOWEN, L.J.—I am of the same opinion. It seems clear to me that the fund 
received from Pollock’s estate has not been recovered within the meaning of s. 28 
of the Attorneys and Solicitors Act, 1860, in the action of Greer v. Young. I do 
not think we arrive at anything in this case by referring to other cases. It is 
necessary, in order to charge the dividend from Young's estate, to put a construction 
on this important section. The difficulty in the way of counsel for the trustees is 
that he is endeavouring to read words not there into the section, which itself is 
perfectly plain. It appears to me that, whether the infant had or had not anything 
to do with the conduct of the action, the section applies to this case. The section 
is very general, and applies in terms to all cases in which a solicitor is employed, 
and enables a charge to be made, not on the mere interest of the plaintiff, but on 
all the property recovered, whether for the plaintiff alone, or for himself and others. 
It is a salvage section. The solicitor lawfully employed is treated as a salvor, 
and the very object of the section is that property recovered, or preserved, into 
whosesoever hands it passes, passes subject to the charge. Counsel argued that 
the interest of an infant could not be charged, because he did not employ the 
solicitor; but the words of the Act are too wide for that. Take the case of a 
remainderman. If property is recovered for him, is there any reason why it 
should not be charged, although he has been no party to the action? He might 
be a mere stranger, and have no knowledge of the proceedings; but, if the property 
is recovered for him, there is nothing in the section to prevent a charge from being 
declared against his interest. If an infant were sui juris he would be bound by 
a charge. Why should the fact of his infancy save him from disability? I think 
the section gives the court a discretionary power to make the charge, and does not 
give the solicitor an absolute right to the order. The person whose interest is to 
be bound should, I think, have an opportunity of objecting to the order, but I think 
these infants have been heard. So far as Young’s estate is concerned, I think the 
order should be affirmed. We have held that the dividend from Pollock’s estate 
has not been recovered in Greer v. Young, and to that extent the appeal succeeds 
It is not necessary to consider the cases which have been cited; but the current 
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A wept rod seems to me to be in favour of a liberal construction of the section, 
which involves rewarding the meritorious conduct of the salvor, and Bulley v. 


Bulley (1) and Pinkerton v. Easton (2) show that i 
: eat | 
of such a construction. “a au 


Appeal allowed as to Pollock's dividend. 
B Solicitors: Wilkins & Fanshawe; F. Dutton. 


[Reported by Franx Evans, Esa., Barrister-at-Law. | 





VALLANCE v. FALLE 


(QueEN’s Bencu Division (Stephen and Mathew, JJ.), May 23, 1884] 


[Reported 13 Q.B.D. 109; 58 L.J.Q.B. 459; 51 L.T. 158; 
48 J.P. 519; 32 W.R. 770; 5 Asp.M.L.C. 280] 


Shipping—Seaman—Discharge—Certificate—Refusal of master to give certificate 
—Seaman’s right to damages—Merchant Shipping Act, 1854 (17 & 18 Vict., 
c. 104), s. 172, s. 524. 
zz By the Merchant Shipping Act, 1854, s. 172: ‘‘Upon the discharge of any 
) seaman .. . the master shall sign and give him a certificate of his discharge . . 
and if any master fails to sign and give to any such seaman such certificate 
of discharge he shall for each such offence incur a penalty not exceeding 
£10....’’ Bys. 524 of the Act: ‘“‘Any court... imposing any penalty under 
) this Act...may, if it... thinks fit, direct the whole or any part thereof to 
Ff be applied in compensating any person for any wrong or damage which he may 
have sustained by the act or default in respect of which such penalty is im- 
posedas as : 
In an action for damages brought by the plaintiff, a seaman, against the 
defendant, the master of a ship, for his refusal to give a certificate of discharge, 
Held: upon the true construction of the Act, the penalty provided by s. 172 
G was the exclusive remedy for any damage suffered by the plaintiff and an action 
| for damages would not lie. 2 
| Notes. Sections 172 and 524 of the Merchant Shipping Act, 1854, have been 
replaced by s. 128 and s. 699 (1) of the Merchant Shipping Act, 1894 (23 Hatsrury’s 


Srarutes (2nd Edn.) 395). 
Referred to: Groves v. Lord Wimborne, [1895-9] All E.R.Rep. 147; Cutler v. 


H Wandsworth Stadium, Ltd., [1949] 1 All E.R. 544. 
As to discharge of seamen, see 35 Harssury’s Laws (8rd Edn.) 147 et seq.; 


and for cases see 41 Dias 252 et seq. 
Cases referred to: 
(1) Beckford v. Hood (1798), 7 Term Rep. 620; 101 E.R. 1164; 13 Digest (Repl.) 


121, 617. 
u (2) Atkinson v. Newcastle Waterworks Co. (1877), 2 Ex.D. 441; 46 L.J.Ex. 775; 
36 L.T. 761; 25 W.R. 794, C.A.; 13 Digest (Repl.) 319, 1268. 
(3) Wolverhampton New Waterworks Co. v. Hawkesford (1859), 6 C.B.N.S. 336; 
98 L.J.C.P. 242; 38 L.T.0.S. 366; 5 Jur.N.S. 1104; 7 W.R. 464; 141 E.R. 


298; 42 Digest 752, 1768. 


Also referred to in argument ; | 
Hurrell v. Ellie (1845), 2 C.B. 295; 16 L.J.C.P. 18; 6 L.T.O.S. 128; 9 Jur. 1018; 


185 E.R. 958; 42 Digest 852, 69. 
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Stevens v. Jeacocke (1848), 11 Q.B. 731; 17 L.J.Q.B. 163; 11 L20.0:87,108; 
12 Jur. 477; 116 E.R. 647; 42 Digest (Repl.) 750, 1739. 

Rogers v. MacNamara (1858), 14 C.B. 27; 2 C.L.R. 569; 23 L.J.C.P. 1; i 
Jur. 1166; 2 W.R. 19; 189 E.R. 12; 42 Digest 852, 70. f 
Couch v. Steel (1854), 8 E. & B. 402; 2 C.L.R. 940; 23 L.J.Q.B. 121; 22 Iet.8. 

271; 18 Jur. 515; 2 W.R. 170; 118 E.R. 1198; 42 Digest 750, 1739a; 
Wright v. London General Omnibus Co. (1877), 2 Q.B.D. 271; 46 L.J.Q.B. 429; 
36 L.T. 590; 41 J.P. 486; 25 W.R. 647, D.C.; 36 Digest (Repl.) 110, 554. 


Appeal from a decision of Weymouth County Court in an action in which the 
plaintiff, a seaman, sought to recover damages against the defendant, the master 
of a ship called the Brighton, trading between Weymouth and the Channel Islands, 
for improperly withholding and detaining from the plaintiff a certificate of discharge 
to which the plaintiff was entitled on the termination of his service on board the 
said ship, whereby the plaintiff was unable to obtain employment in other ships. 
The county court judge nonsuited the plaintiff on the ground that his only remedy 
was by summons before a court of summary jurisdiction under the Merchant Ship- 
ping Act, 1854. 

By the Merchant Shipping Act, 1854, s. 170: 

“In the case of all British foreign-going ships, in whatever part of Her 
Majesty’s dominions the same are registered, all seamen discharged in the 
United Kingdom shall be discharged and receive their wages in the presence of 
a shipping master duly appointed under this Act, except in cases where some 
competent court otherwise directs; and any master or owner of any such ship 
who discharges any seaman belonging thereto or except as aforesaid pays within 
the United Kingdom in any other manner shall incur a penalty not exceeding 
£10, and in the case of home-trade ships seamen may, if the owner or master 
so desires, be discharged and receive their wages in like manner.”’ 


By s. 524: 


‘‘Upon the discharge of any seaman, or upon payment of his wages, the 
master shall sign and give him a certificate of his discharge in a form sanctioned 
by the Board of Trade, specifying the period of his service and the time and 
place of his discharge; and if any master fails to sign and give any such seaman 
such certificate of discharge he shall for each such offence incur a penalty not 
exceeding £10; and the master shall also upon the discharge of every certificated 
mate, whose certificate of competency or service has been delivered to and 
retained by him, return such certificate, and shall in default incur a penalty not 
exceeding £20.” 


By s. 524: 


“Any court, justice, or magistrate imposing any penalty under this Act for 
which no specific application is herein provided, may, if it or he thinks fit 
direct the whole or any part thereof to be applied in compensating any sine 
for any wrong or damage which he may have sustained by the act or default in 


respect of which such penalty is imposed, or to be applied in or towards pay- 
ment of the expenses of the proceedings.”’ 


Francis Turner for the plaintiff. 
Tindal Atkinson for the defendant. 


STEPHEN, J.—I am of opinion that the judgment of the county court judge 
must be affirmed. The case has been well argued on both sides, and I believe a 
authority has been cited. I do not intend to follow the distinctions which em 
been drawn between the various decisions; but the general rule to be deduced 
from them seems to be that every particular enactment providing a summary ae 
of this kind must be considered with respect to its provisions and object in order mn 
discover whether the legislature intended to confer a general right, which mi ht 
be the subject of an action, with a collateral remedy by summons at nethe acta 
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or whether the duty imposed was sanctioned only by the particular penalty, and 
therefore enforceable by no other than the summary remedy. We must, therefore, 
consider the provisions of this statute. 

Section 170 deals with foreign-going ships, and it appears to give a certificate 
in such cases more value than in coasting ships of the class in this case. The form 
authorised by the Board of Trade for foreign-going ships includes an entry as to 
character; but no effect of that kind is given by the form of certificate for coasters 
under s. 172, nor does any special value appear to attach to such certificate. 
Section 172 makes it the duty of the master, upon the discharge of any seaman, 
to sign and give him a certificate of his discharge in a form sanctioned by the 
Board of Trade, specifying the period of his service, and the time and place of 
his discharge, and the section goes on to provide that if any master fails to sign 
and give to any such seaman such certificate of discharge he shall for each such 
offence incur a penalty of £10. 

There is a provision later on in the Act (s. 524) that any court, justice, or 
magistrate, imposing a penalty for which no specific application is given, may direct 
the whole or any part thereof to be applied in compensating any person for any 
wrong or damage which he may have sustained by the act or default in respect of 
which such penalty is imposed. It appears, therefore, that this is an offence, 
created by the statute, for which a specific remedy is provided for any damage which 
may be the consequence of it. 

As to the cases cited, I have already said that I think every statutory remedy 
of this kind must depend upon itself, and can have but little authority with regard 
to others; it will be sufficient, therefore, if I allude only to one or two of those 
upon which counsel for the plaintiff relied. For instance, in Beckford v. Hood (1) 
the question decided was whether a small and inadequate penalty given to an 
informer precluded an aggrieved author from obtaining damages in an action for 
breach of copyright. Lorp Kenyon there said (7 Term Rep. at p. 627): 

“T cannot think that the legislature would act so inconsistently as to confer 


” 


a right, and leave the party whose property was invaded without redress’’. 


That consideration can have no weight in the case before us, because s. 524 gives 
to the seaman aggrieved a right to apply to the court of summary jurisdiction for 
as much of the £10 penalty as may be considered adequate to the circumstances, 
and I cannot think that any damage he could suffer would be likely to exceed that 
amount. On the other hand, in Atkinson v. Newcastle Waterworks Co. (2) it was 
obvious that the defendants could never have been intended, by an obligation to 
supply water for fire engines, to be made insurers for the whole of a large town, 
when a specific penalty was imposed for failure to fulfil the obligation. That case 
is far stronger than this, and, to my mind, is no more an authority than the other; 
but the conclusion there arrived at seems to me more appropriate to this case 
than that of the copyright, and I think, having regard to the nature of the certifi- 
cate, the injury likely to result from its omission, and all the provisions in ane 
thereto, that the remedy, and only remedy, for the wrong of which the pon 
complains, is by summons before petty sessions. The county court judge, there- 
fore, was right in nonsuiting the plaintiff in this action. 


MATHEW, J.—I am of the same opinion, and I must say I feel no doubt ees 
it. With regard to a statutory remedy of this description, it was ire by 
Wuues, J., in Wolverhampton New Waterworks Co. v. Hawkesford (3) (2 
L.J.C.P. at p. 246): ) 

“There are three classes of cases in which a liability may be ee by 
statute. There is that class where there is a liability sine Pe pias eul 
and which is only re-enacted by the statute with a special ) pint 
there, unless the statute contains words necessarily excluding the common law 
vee the plaintiff has his election of proceeding either under the statute 


— Then there is a second class which consists of those cases 


or at coramon law. 
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in which a statute has created a liability, but has given no special remedy A 
for it; there the party may adopt an action of debt or other remedy at common 
law to enforce it. The third class is where the statute creates a liability not 
existing at common law, and gives also a particular remedy for enforcing it. 
Now it appears to me that the present case falls within such third class;"’ - 
and I would interpose in this quotation to express the same view with respect to 
the seaman’s certificate here; B 
‘‘and as with respect to that class it has been always held that the party must 
adopt the form of remedy given by the statute, so I think the company are 
bound here to follow the form given by this statute which creates the right."’ 


Upon the true construction of the provisions of this Act, I think the proceeding 
for a penalty is the exclusive remedy for any damage of which the plaintiff can C 
complain in this action, and therefore the action was misconceived. 

Appeal dismissed. 


Solicitors : Coode, Kingdon & Cotton, for J. H. Jolliffe; Wainwright ¢ Baillie. 
[Reported by M. W. McKetxar, Esq., Barrister-at-Law.} 


BARNES v. DOWLING 


|QuEEN’s Bencu Drviston (Lopes and Stephen, JJ.), May 30, 1881] 
[Reported 44 L.T. 809; 45 J.P. 767] 


Setilement—Waste—Permissive waste—Liability of tenant for life. F 
An action for permissive waste will not lie against a tenant for life. 


Notes. Distinguished : Davies v. Davies (1888), 88 Ch.D. 499. Referred to: 
Re Cartwright, Avis v. Newman (1889), 41 Ch.D. 582. . 
As to liability of tenant for life for waste, see 834 Hatsspury’s Laws (8rd Edn ) 
649 et seq.; and for cases see 40 Dicusr (Repl.) 695 et seq . 
Cases referred to: G 
(1) Powys v. Blagrave (1854), Kay, 495; 
, Kay, 495; affirmed, 4 De G.M. & G. 448: 2 B 
Rep. 1204; 24 L.J.Ch. 142; 24 L.T.0.8. 17; 2 W.R. 700: 43 E.R 582 he: 
40 Digest (Repl.) 699, 1951. if aan 
(2) Gibson v. Wells (1805), 1 Bos. & P.N 290; 127 E i 
ay ) s. & P.N.R. 290; 127 E.R. 478; 40 Digest (Repl.) 
(3) Herne v. Bembow (1813), 4 T 764; 128 B 5é i 
sed w ( ), 4 Taunt. 764; 128 E.R. 531; 31 Digest (Repl.) 896, H 
(4) Lord Castlemaine v. Lord Craven (1788), 2 EB 
‘ + + ’ 2 EK ° C . . 58; i 
on hind 22 E.R. 644; 40 Digest (Repl.) 699, 1947. meatier 
ood v. Gaynon (1761), Amb. 895; 27 E.R. 268; 40 Di 
(6) Gaddtboliovs: Baylis’ (A817 haeMerlbathackeen Mnade inde eee 
tet (1817), 2 Mer. 408; 85 E.R. 996; 40 Digest (Repl.) 701, 
(7) Re Skingley (1851), 8 Mac. & G. 221 
)s : ‘ ; 20 L.J.Ch. 142; 16 L : 
15 Jur. 958; 42 H.R. 246, L.C.; 40 Digest (Repl.) 701, 1974 hichaekts 
(8) White -v. Cann, 1 I.Ch.R. 205. lic 
Also referred to in argument: 


Cole v. Forth (1672), 1 Mod. Rep. 94; 86 E.R. 759; sub nom. Cole v G 
; t . Green, 


1 Lev. 309; sub nom. Greene v. Col 
(Repl.) 898, 5181. * Vole, 2 Wms. Saund. 228, H.L.; 81 Digest 


. 
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Yellowly v. Gower (1855), 11 Exch. 274; 24 L.J.Ex. 2 
; : : J .Ex. 289; 156 E.R. : i 
(Repl.) 396, 5242. eo ee 
Jones v. Hill (1817), 1 Moore, C.P. 100; 7 Taunt. 392 i 
F ba eR ls : ‘ ; 129 E.R. 156; 8 
(Repl.) 896, 5244. rol ied 
Harnett v. Maitland (1847), 16 M. & W. 257; 4 Dow. & L 
; P - : ¥ . 545; 16 L.J.Ex. 134; 
8 L.T.0.S. 346; 153 E.R. 1184; 81 Digest (Repl.) 395, 5228, 
ne v. Ruddall, Ex parte Godfrey (1860), 1 John. & H. 1; 29 L.J.Ch. 548; 
eat 693; 6 Jur.N.S. 395; 8 W.R. 331; 70 E.R. 687; 40 Digest (Repl.) 766, 
Bacon v. Smith (1841), 1 Q.B. 345; Arn. & H. 280; 4 Per. & Dav. 651; 10 
L.J.Q.B. 119; 5 Jur. 549; 113 E.R. 1164; 40 Digest (Repl.) 700, 1961. 
Woodhouse v. Walker (1880), 5 Q.B.D. 404; 49 L.J.Q.B. 609; 42 L.T. 770; 
44 J.P. 666; 28 W.R. 765, D.C.; 40 Digest (Repl.) 701, 1973. 


Special Case. By his statement of claim, the plaintiff alleged that, in January, 
1878, he purchased of the Rev. E. A. Ommanney the reversion of certain copyhold 
property, including a certain dwelling-house situate at Dundry, in the county of 
Somerset, and that, at the date of the purchase, the defendant was and was now 
in possession of the property as tenant for life; that the defendant neglected the 
property and caused it to waste and decay by not repairing the same, and it had 
become necessary for the protection of the property and the estate of the plaintiff 
therein as reversioner that the dwelling-house and other premises should be 
repaired; that notice had been served on the plaintiff calling on her to execute 
the repairs, but that she had refused, whereby the estate of the plaintiff had become 
diminished in value. The first four paragraphs of the statement of defence, and 
which the plaintiff admitted in his reply, were as follows : 


‘1, At a court baron held on April 7, 1875, for the Manor of the Vicarage of 
Chew Magna and Dundry, in the county of Somerset (of which manor the 
hereditaments mentioned in the statement of claim were and are parcel) the 
hereditaments in the statement of claim mentioned were with other here- 
ditaments in accordance with the custom of the said manor, surrendered 
into the hands of the lord of the said manor, and at the same court the 
same premises were granted unto the defendant and Arthur Peters to hold 
to them for the term of their lives and of either of them longest living succes- 
sively, and also to Joseph Brock, Thomas Milton, and George Vowles for the 
term of their lives, and of every and either of them longest living successively, 
according to the custom of the manor aforesaid, subject to a proviso that the 
said Arthur Peters, Joseph Brock, Thomas Milton, and George Vowles should 
take no profit out of the said premises during the life of the defendant, without 
her consent and good liking, and the defendant was at the same court admitted 
tenant to the premises, subject to the said estates for lives. The freehold and 
inheritance in the premises was and remained in the lord of the said manor. 

2. The said premises were so surrendered as aforesaid to the use of the said 
Arthur Peters, Joseph Brock, Thomas Milton, and George Vowles, in trust for 
the Rev. E. A. Ommanney, his heirs and assigns. 

3 In October, 1877, the plaintiff purchased of the said EB. A. Ommanney 
his equitable estate aforesaid in the premises mentioned in the statement of 
claim for the lives of the said Arthur Peters, Joseph Brock, Thomas Milton, and 
George Vowles in remainder expectant on the death of the defendant, and such 
interest was conveyed to the plaintiff on June 24, 1878. 

4. Save as aforesaid it is not the fact that in January, 1878, or at any other 
time, the plaintiff purchased of the Rev. E. A. Ommanney, or any other person, 
r estate or interest in the copyhold hereditaments 
or that subject to the defendant’s tenancy 
by the said purchase or otherwise vested 


the reversion of or any othe 
in the statement of claim referred to, 
for life the reversion became or now is 
in the plaintiff.”’ 


5 


tion which we have to consider in this case is, whether, in the circumstances 
stated and admitted in the pleadings, the plaintiff is entitled to maintain an action 
for permissive waste. The plaintiff, in his reply, admits that his title is correctly 
It is difficult to determine the character of the 
plaintiff’s estate. It was contended for the plaintiff that he was an equitable 
joint tenant with the defendant, and, as such, entitled to sue the defendant for 


stated in the statement of defence. 


P 


permissive waste. 
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Under R.S.C., Ord. 34, r. 2, the master ordered : 

‘The question of law whether, under the circumstances stated in paras. 1, 2,38 
and 4 of the statement of defence, and admitted by the reply, the plaintiff is, or 
was not seised, or possessed of, or entitled to, an estate or interest entitling him 
to maintain an action for waste, either voluntary or permissive against the 
defendant be tried before the court before any evidence is taken or any question 
of fact is tried and until the determination of such question all other proceedings 
in the action be stayed.” 


Wills, Q.C., and Castle for the plaintiff. 
Holl, Q.C., and J. G. Wood for the defendant. 
| Cur. adv. vult. 


A 


July 5, 1881. LOPES, J., read the following judgment of the court. The ques- C 


ermissive waste. The defendant, on the other hand, contended that the plaintiff — 


was a remainderman for life, who could have no beneficial interest until after the 
death of the defendant, and, as such, was not entitled to maintain an action for 
We do not think that it is necessary to determine which 
contention is correct, though, having regard to the terms of the surrender read 
in extenso, we incline to the opinion that the plaintiff is a remainderman for life. 
It is quite clear that, whatever the plaintiff's estate may be, that it is an equitable 
estate. 
Many points were raised by the defendant, among them, that no action would 
lie for permissive waste against a tenant for life. 
and do not, therefore, propose to deal with the other points raised by the defendant. 


We think this point a good one, 


The legal liability of a tenant for life for waste may be doubtful, but authority is iy 


tenant for life had been guilty of permissive waste, 
the defendants, Benjamin Lyme, 
the plaintiff in an action at law. 


Pp 


strong to show that there is no liability for permissive waste in equity. In Powys v. 
Blagrave (1), where a testator by his will directed his trustees, after payment of the 
expenses of keeping his estate in repair, and all such costs as ‘‘my said trustees 
shall expend or be put unto by means of the trusts hereby reposed in them,’’ to 
pay out of the overplus rents and profits certain sums, and, after payment therecf, 
to pay the rents to two persons successively for life, with remainder to trustees 
to preserve, with remainder to first and other sons of the second tenant for 
life successively in remainder, and the several heirs male of the body of such 
sons. A bill was filed by the trustees at the instance of one of the remaindermen 
in tail against the second tenant for life for the purpose of making him liable for 
permissive waste; it was held by Lorp Cranworrtn, L.C., affirming the decision 
of Woop, V.-C., that the court could not interfere in cases 
His Lordship said (4 De G.M. & G. at p. 458) : 


oe 


-. if was argued, independently of the trust, that it is the duty of the 
tenant for life to repair—‘Equitas sequitur legem.’ But even legal liability 
now is very doubtful: Gibson v. Wells (2); Herne v. Bembow (3). Whatever 
be the legal liability, this court has always declined to interfere against mere 
permissive waste, Lord Castlemaine v. Lord Craven (4): there the Master of 
the Rolls said, ‘The court never interposes in case of permissive waste either 
to prohibit or to give satisfaction as it does in case of wilful waste.’ ”’ 


On this ground relief was refused in Wood v. Gaynon (5). 


laintiff, saying (Amb. at p. 396) t 


In that case, a 
and the plaintiff and one of 
were the reversioners; Lyme refused to join with 

The Master of the Rolls refused to assist the 
hat, as there was no precedent, he would not 


of permissive waste. H 


4 
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A make one; adopting the argument that it would tend to harass tenants for life and 


jointresses, and that suits of this kind would be attended with great expense in 
depositions about the repairs. With respect to Caldwall v. Baylis (6), it does not 
sustain the doctrine for which it was cited. Re Skingley (7) was founded on the 
express obligation of the lunatic to keep in repair; see also White v. Cann (8). 
The weight of authority in equity is, therefore, clearly against an action for permis- 
sive waste; and, if there is any variance between the rules of equity and the rules 
of common law with reference to permissive waste, we are bound to give effect to 
the former. We think that this action is not maintainable for permissive waste. 


Solicitors: William Ansell Boyle, for Henry Brock Harris, Merthyr Tydfil; 
Sutton € Ommanney. 


[Reported by H. D. Bonszy, Esg., Barrister-at-Law.] 


Re TRENCH. Ex Parte BRANDON 


[Court oF AppeaL (The Earl of Selborne, L.C., Cotton and Fry, L.JJ.), 
January 17, 1884] 


[Reported 25 Ch.D. 500; 53 L.J.Ch. 576; 50 L.T. 41; 32 W.R. 601] 


Bankruptey—Act of bankruptcy—Domiciled Englishman residing abroad—Going 
and remaining abroad with intent to defeat or delay creditors. 

The debtor, a domiciled Englishman, had a house in France, where he resided 
with his family. He was continually in London for about fourteen months in 
1877 and 1878 in order to attend to the management of a newspaper of which 
he was proprietor, and during that period he occupied furnished lodgings there. 
The newspaper having proved a failure, the debtor returned to his house in 
France, and generally resided there. While in England he had contracted 
debts which he left unpaid. In June, 1882, one of the creditors met the debtor 
in England, when he promised to call shortly on the creditor with reference to 
his debt, and said he felt that, if he kept abroad, he should be able to settle his 
debts more easily. He did not pay the debt, and the creditor presented a bank- 
ruptcy petition against him. 

Held: the debtor’s permanent residence being abroad, the court could not 
assume that he had departed out of or was remaining out of England with intent 
to defeat or delay his creditors, and, therefore, he had not committed an act of 
bankruptcy. 

Notes. Considered: Re Cohen, Ex parte Bankrupt v. I.R.Comrs., [1950] 2 All 
E.R. 36. Referred to: Re Debtor (No. 360 of 1951), Ex parte Debtor v. National 
Provincial Bank, Ltd., [1952] 1 All E.R. 519, n. 

As to departure or absence of debtor from country, see 2 Haxssury’s Laws (8rd 
Edn.) 268-271; and for cases see 4 Dicest (Repl.) 75 et seq. 

Cases referred to in argument: 
Re Bunny, Ex i nO (1857), 1 De G. & J. 809; 26 L.J.Bey. 83; 29 L.T.O.8. 
318; 8 Jur.N.S. 1141; 5 W.R. 838; 44 E.R. 748, L.JJ.; 4 Digest (Repl.) 77, 
659. 

Re Crispin, Ex parte Crispin (1873), 8 Ch. App. 874; 42 L.J.Bey. 65; 28 L.T. 
483; 87 J.P. 891; 21 W.R. 491, L.C. & L.J.; 4 Digest (Repl.) 76, 653. 


Appeal from the dismissal of a petition for bankruptcy presented by G. S. and H. 
Brandon, the creditors, asking that the debtor, Major-General H. Le Poer Trench, 


be adjudicated bankrupt on the ground that, with intent to defeat or delay his 
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creditors, he in the year 1882 departed out of England, and being out of het 
had, with intent to defeat and delay his creditors, remained out of England. A 
In 1876 the debtor, a domiciled Englishman, took a house at Boulogne, ab 

went to reside there with his family. At that time he was not being pressed 4 
any creditors. In May, 1877, he purchased a paper called ‘‘The Operatic an 
Dramatic Album,’’ which he managed and published in London. The paper was 
not a success, and he ceased to publish it, and in March, 1878, he commenced an 
action with reference to it, which was afterwards settled. For about fourteen months 
in 1877 and 1878 he lived principally in London, and occupied furnished lodgings » OCCA- 
sionally visiting his family, who remained at his house in Boulogne. On ceasing to 
publish the paper he returned to Boulogne. In 1879 his wife died, and he then came to 
England and resided with his family for nine months in a house which he took fur- 
nished at Southall, his house at Boulogne being let furnished In June, 1880, he re- 
turned with his family to his house in Boulogne, and afterwards occasionally visited 
England. While in England in 1877 and 1878, the debtor contracted debts to the 
extent of about £1,000, principally in connection with the paper, which he left 
unpaid. A part of this sum was due to Messrs. G. S. and H. Brandon, the creditors, 
who acted as his solicitors in the purchase of the paper, and in the subsequent 
action in reference to it, for their costs. In June, 1882, Mr. Brandon casually 
met the debtor on Putney Bridge, and asked him when he was going to pay his 
bill of costs, and he alleged that on that occasion the debtor said 


‘the speculation of the Album left me with a lot of claims upon me, and I feel 
if I keep abroad I shall be able to settle them more easily,”’ 


and he promised to call before he went back and make Mr. Brandon a proposition 
with reference to his debt, but he did not do so. 

On Nov. 15, 1883, the creditors presented a petition asking that the debtor might 
be adjudicated a bankrupt. The matter came before Mr. Registrar Prrys on 
Dec. 18, 1883, and the petition was dismissed. From this decision the creditors 
appealed. 


Finlay Knight for the creditors. 
Woolf for the debtor was not called on to argue. 


THE EARL OF SELBORNE, L.C.—The act of bankruptey which is alleged, 
consists in the debtor remaining out of England with intent to defeat and delay 
his creditors. The question whether such an act of bankruptcy has been com- 
mitted must be considered with regard to the circumstances of the foreign residence 
of the debtor. Here the debtor from a period anterior to the contraction of the 
petitioning creditor’s debt had a bona fide residence in France, which, so far as 
appears, is the only residence properly so called which he has had from that time 
until the present. Assuming that he retained his English domicil, still the consti- 
tution of his foreign residence cannot, so far as the evidence goes, be said to have 
been with the intent of defeating or delaying his creditors. What are the other 
facts? The debtor appears to have been carrying on in London during a part of the 
years 1877 and 1878 the business of publishing a musical newspaper for the purpose 
of which he was a good deal in England. He did not, during that period, give up 
his foreign residence, but he had furnished lodgings in London. He gave these 
up when the object which brought him to London ceased. In the course of this 
as oie England he contracted the debt on which this petition is founded. 
D e was again in England for some i i i i 
furnished house at Southall. : St We oh beeen tne 

The circumstance which presses most strongly against him is a conversation 
which took place between him and Mr. Brandon, on Putney Bridge in June 1882. 
But if that conversation is an honest one, and there is nothing to lead to a abniver 
conclusion, I think the proper inference to be drawn from it is that he thought thet 
when he was at home at his residence in France with his wife and family, at the place 
where the people were living who were in the habit of giving him credit, it ad be 
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more easy for him to settle with his English creditors than if he lived in England. I 
cannot leave out of the case the fact that France is a civilised country, and that credi- 
tors can sue their debtors there. It does not appear that these particular creditors have 
been in any way bafiled by the debtor in pursuit of their remedies against him there. 
Those are all the facts, and they amount to this, that the debtor stays at home, his 
house being in a foreign country. Can we, upon the principle that a man must be taken 
to intend the natural consequence of his acts, say that he remained out of England 
with intent to defeat and delay his creditors? If a debtor had left this country 
in order to get out of reach of its laws the presumption that he intended to defeat 
or delay his creditors might exist, but the present case is entirely different, and 
I think that such an intention ought not to be presumed. I do not think that the 
eases which have been cited are at all in favour of the argument on behalf of the 
creditors, and I think the registrar’s order ought to be affirmed. 


COTTON, L.J.—I am of the same opinion. Undoubtedly the debtor being out 
of England, remained out, but did he do so with intent to defeat and delay his 
creditors? No doubt a man must be presumed to intend the natural consequences 
of his acts, but are there no other reasons and causes here why he should remain 
out of England? He has no residence or. business here, though no doubt at one 
time he had a temporary residence and business here. Since that business came 
to an end he has been residing at his house in France. That is a reasonable cause 
for his remaining out of England. The only thing to be set against that is the 
conversation which he had with Mr. Brandon on Putney Bridge. But I agree with 
the Lord Chancellor that that conversation is not sufficient to induce us to come 
to the conclusion that he remained abroad in his home to defeat and delay his 
creditors. 





FRY, L.J.—I am of the same opinion. The only thing which raised any doubt 
in my mind was that conversation with Mr. Brandon. But when it is carefully 
considered I do not think it shows that the debtor had any intention of defeating 
or delaying his creditors. I think he rather meant to say that he thought his 
continuing in France instead of delaying his creditors would expedite the payment 
of their debts. I do not think he remained abroad with intent to defeat and delay 
them. 

Solicitors: G. S. € H. Brandon; Lumley & Lumley. 

[Reported by W. C. Biss, Esq., Barrister-at-Law. | 


— 
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ERRINGTON v. METROPOLITAN DISTRICT RAIL. Co. 


[Courr or Apprat (Sir George Jessel, M.R., Brett and Holker, L.JJ.), Febru- 
ary 14, 17, 1882] . 
[Reported 19 Ch.D. 559; 51 L.J.Ch. 305; 46 L.T. 443 ; 
30 W.R. 663] 


Compulsory Purchase—Railway—Minerals—Right to acquire—Acquirement by 
notice served after compulsory purchase of surface of land. 

On the true construction of the Lands Clauses Consolidation Act, 1845, and 
the Railways Clauses Consolidation Act, 1845, a railway company, having the 
usual powers compulsorily to take land in its special Act, can take minerals 
apart from the land, and that is so if they have previously purchased the surface 
of the land without the minerals and subsequently give a further notice relating 
to the minerals. What is necessary for the purposes of the undertaking is a 
matter for the decision of the company which, if bona fide, cannot be questioned 
by the court. 


Notes. By the Transport Act, 1947, the principal railway undertakings were 
transferred to the British Transport Commission. A new s. 78 of the Railways 
Clauses Consolidation Act, 1845, was substituted by s. 15 of the Mines (Working 
Facilities and Support) Act, 1923: 19 Hatspury’s Statutes (2nd Edn.) 972. 

Considered: Midland Rail. Co. v. Robinson, [1886-90] All E.R.Rep. 742; Ruabon 
Brick and Terra Cotta v. Great Western Rail. Co., [1893] 1 Ch. 427. Referred to: 
Wilkinson v. Hull, Barnsley and West Riding Junction Railway and Dock Co. 
(1882), 46 L.T. 455; Midland Rail. Co. v. Haunchwood Brick and Tile Co. (1882), 
20 Ch.D. 552; Pountney v. Clayton (1883), ante p. 281; Lewis v. Weston-super- 
Mare Local Board of Health (1888), 59 L.T. 769; Great Northern Rail. Co. v. 
I.R. Comrs., [1901] 1 K.B. 416; Great Western Rail. Co. v. Blades, [1901] 2 Ch. 
624. 

As to the acquisition of land for railway purposes, see 31 Hatssury’s Laws (3rd 
Edn.) 575, 802-804, and cases there cited. For the Lands Clauses Consolidation 
Act, 1845, see 8 Hatspury's Starures (2nd Edn.) 890, and for Railways Clauses 
Consolidation Act, 1845, see ibid., vol. 19, p. 590. 


Cases referred to: 


(1) Stockton and Darlington Rail. Co. v. Brown (1860), 9 H.L.Cas. 246; 3 L.T. 
131; 24 J.P. 803; 6 Jur.N.S. 1168; 8 W.R. 708; 11 E.R. 724, H.L.; 
11 Digest (Repl.) 115, 93. 
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Appeal from an order made by Hatu, V.-C., in an action for an injunction. 

By the Metropolitan District Railway Act, 1878 (a private Act), with which the 
Lands. Clauses Consolidation Act, 1845, and the Railways Clauses Consolidation 
Act, 1845, were incorporated, the defendant company were authorised to extend 
their railway from West Brompton to Fulham, and to take land compulsorily 

The plaintiffs, as trustees of the family estates of Henry P. Cotton, were Owners 
of land at Walham Green, and were served by the company with three notices to 
treat, dated in August, 1878, and February and March, 1879. The plaintiffs made 
a claim as for building land, and the land was valued by the arbitrator at the 
sum of £11,660. A dispute arose whether the company were entitled to have 
the ‘‘mines and minerals”’ expressly included in the conveyance to them, and 
Hau, V.-C., and the Court of Appeal held that the words must be omitted from 
the conveyance (45 L.T. 103). On June 17, 1881 (prior to the decision of the 
Court of Appeal) the company gave notice to the plaintiffs 


“that, in the event of its being determined that the said company, in the 
purchase already made by them from you of the lands and hereditaments de- 
scribed in the schedule hereto, have not acquired the mines and minerals in 
and under the same, they require to purchase and take all such mines and 
minerals.’ 


On July 8, 1881, the plaintiffs commenced the present action, claiming 


‘‘an injunction restraining the defendant company, their servants, agents, and 
workmen, from further proceeding under or in pursuance of their notice to 
treat dated the 17th day of June, 1881, and from taking any steps to procure 
the assessment of the purchase money of the mines, minerals, and property 
comprised in the said notice.”’ 


On Dec. 3 the plaintiffs moved for judgment before Hain, V.-C. The company, 
among other evidence, filed an affidavit by their engineer, which, so far as is 
material, was as follows: 


‘1. I am the engineer to the defendant company, and supervised the con- 
struction of the Fulham extension line of railway of the defendant company. 
2. I say that the lands of the plaintiffs referred to in their said affidavits are 
lands necessary for the railway company for the formation of their line and 
stations, with goods depot, and sidings, and buildings necessary thereto. 
8. I know well the said lands, and I do not believe there are any minerals 
in the same, excepting gravel or clay, which, if got, would have to be got by 
removing the surface of the land.~ 4. That it would be wholly incompatible 
with the purpose for which the railway company desire the said lands that 
power should remain in the plaintiffs to interfere with the surface of the land, 
and thus with the buildings, sidings, and works of the defendants’ railway.”’ 

Hatt, V.-C., held that on the construction of the Railways Clauses Consolidation 
Act, 1845, it was not competent for the railway company to give the notice in 
question, and, therefore, the plaintiffs had a right to an injunction. The company 
appealed. 
Davey, Q.C., and Kekewich, Q.C. (Samuel Roberts with them), for the company. 
Hastings, Q.C., and Archibald for the plaintiffs. 





SIR GEORGE JESSEL, M.R.—This is an appeal from a decision of Hat, V.-C., 
raising important questions of the construction of the Railways Clauses Act, 1845. 
The points which have been raised in argument are three : The first proposition is 
that under the powers of the Lands Clauses Consolidation Act, 1845, and the 
Railways Clauses Consolidation Act, 1845, a company, having the usual powers 
to take land in its special Act, cannot take minerals by compulsion apart from the 
land. The second point raised is that, assuming the company can in general do so, 
they cannot do so if they have originally purchased the surface of the land without 
the minerals, and that they are not entitled then to give a second notice for the 
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minerals. The third point raised is pain pret Hebe a1 “he ae ve A 
pee icepatsaais ahh Sete erate 

necessary for the pu ‘ . 
Hat Beets ais beak sities it papas that the word ‘‘lands’’ in the Lands Clauses 
Consolidation Act includes any ‘“‘hereditaments’’ [see s. 3 of Act}, which term, 
of course, includes mines. Upon that point there can be no question. Therefore, 
standing alone, those words would include the power to purchase mines. Is there B 
any reason for cutting the words down? I am not aware of any. It must be 
remembered that the Lands Clauses Consolidation Act is to be used, not only as 
regards railway companies, but all companies. Take a canal, or dock, or harbour 
company, and suppose the mines are owned by one man and the surface by another 
(a very common case in the north of England). If the harbour is to be made the 
company will have perhaps to dig down and take some of the minerals away. If © 
they could not give notice to the mineowner, they could not make the harbour, 
canal, or dock; therefore, in that case, it is absolutely necessary that they should 
be able to take the mines under the powers of the Lands Clauses Consolidation 
Act. I think that requires no further demonstration. 

The Railways Clauses Consolidation Act only applies to railways. If the Lands 
Clauses Consolidation Act enables a railway company to take mines where they D 
are in a different owner from the surface, is there anything in the Railways Clauses 
Consolidation Act which prevents their taking them? I think not. On the 
contrary, s. 77 of the Railways Clauses Consolidation Act provides : 


“The company shall not be entitled to any mines... under any land pur- 
chased by them except only such parts thereof as shall be necessary to be E 
dug or carried away or used in the construction of the works, unless the same 
shall have been expressly purchased; and all such mines, excepting as afore- 
said, shall be deemed to be excepted out of the conveyance of such lands, unless 

they shall have been expressly named therein and conveyed thereby.”’ 


That shows that a company may purchase mines and may have them conveyed. 
But it was suggested that the words ‘‘expressly purchased’’ were to be confined F 
to purchase by agreement. I do not know why. The notice to treat is as express 

as any agreement. Those words of s. 77 cannot be used to cut down the power 
given by the Lands Clauses Consolidation Act to take mines when they are in 
separate ownerships. It does not appear to me that the words of the Railways 
Clauses Consolidation Act were intended to cut down the words of the Lands Clauses 
Consolidation Act, but that, on the contrary, they recognise that the railway @ 
company may purchase if the railway company think fit. 

Section 78 of the Railway Clauses Consolidation Act provides for cases where the 
company do not purchase the mines. Then the mineowner may work them on 
giving thirty days’ notice unless the railway company consider that the working 
of the mines is likely to damage their works and are willing to compensate the 
owner for not working them. That is not a purchase, and it does not only apply H 
to mines which the company may purchase; it also applies to all mines within a 
certain distance of the railway, whether they are within the limits of deviation 
or not. It has a much wider application than to the purchase of mines. That 
being so, why should the railway company be limited to that mode of—I can hardly 
say acquiring—preventing the working of the mines? I can see no reason at all. 

It may be said to be sometimes much more convenient to the railway company, [ 
when it is raising its capital, to buy the mines at once. At other times it fase 
be more convenient to wait until it sees whether the mines will be worked or not. 
But it seems to me that s. 78, standing alone, is put in for the protection of com- 
panies, not as limiting their power at all, and, therefore, that it does not affect 
the question as to their power to purchase. 

The next point was this. Having given a notice to take the surface, and havin 
thus severed the ownership, can the company now buy the mines? It follows pits 
what I have said that, by the ownership being severed, they have a power to take 
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the mines, unless there is something which prevents their taking them. That 
something can only be the expiration of the time for purchasing. There is no law 
which says that a railway company, within the period fixed, may not first take 
three acres, and then take three acres more, from the same landowner; and if mines 
are included under the word ‘‘lands,”’ why should there be a different law as to 
taking horizontal Strata from that as to taking vertical strata? I see no reason, 
and, with great deference to the Vice-Chancellor, I think there is no distinction 
between the Severance of ownership of surface land and mines and severance of 
ownership laterally by taking three acres out of six acres belonging to the same 
landowner. I think, therefore, that that objection cannot be supported. 

The last objection is that the company do not require the mines. As to that, 
I think the observations of Lorp Cranworrtu, in Stockton and Darlington Rail. Co. 
v. Brown (1) are of great value, and fairly state the meaning of these Acts of 
Parliament. It is the company who are to be the judges of what they require, 
unless they are not acting bona fide [see s. 16 of Railways Clauses Consolidation 
Act, 1845], and the evidence—and the only evidence—required is the opinion of 
the surveyor or engineer or other officer of the company, unless the other side 
can show that they are not acting bona fide. You may show want of bona fides 
in two ways. You may show it by proving that the lands are wanted for some 
collateral purpose or by proving that the alleged purpose is so absurd under the 
circumstances that it cannot possibly be bona fide. As regards the first ground, an 
attempt was made here, but it was unsupported by evidence. The second ground is 
that, it is said, the company cannot want the minerals at all because they can be 
sufficiently protected by s. 78. The answer to that is very simple. The company 
are the judges whether they would rather have the mines now or wait until some 
one begins to work them. In this case we have the evidence of the engineer, which 
is very important. There are no mines, in the ordinary sense, under these lands. 
What are called mines, and what are the minerals, probably within the meaning of 
the Act of Parliament, are some beds of gravel or clay, lying near the surface, 
and it is said that they can only be worked from the surface. As far as I know, 
gravel pits are always open to the surface. I never heard of a gravel pit which 
was worked as a mine. It is the same with clay. There are cases, no doubt, in 
which fire clay is worked by sinking pits like mines, but ordinary clay is worked 
from the surface. Therefore, when the engineer says that these strata of gravel 
and clay will be worked from the surface, that entirely accords with one’s ordinary 
experience. It appears to me to be perfectly reasonable, although we are told we 
must consider it quite absurd. If that is so, if the company do not buy these 
minerals, the owner, after thirty days’ notice, may break the surface and dig up 
the gravel or clay. Anything more serious to the owners of the railway can 
hardly be imagined, and I think it is quite reasonable for the company to say: ‘‘We 
want to prevent the risk of such an evil by buying them now. They are necessary 
for the support of our property, and to prevent that property from being destroyed ; 
therefore they are required for the purpose of our own undertaking. So far 
from being absurd, so far from being so irrational as to bring to my mind the 
notion of mala fides, that appears to me to be quite rational, quite reasonable, and 
quite proper. Therefore, I think that, upon this ground also, the objection ee 
on the part of the plaintiffs ought not to be entertained. It appears to me tha 


this appeal ought to be allowed. 


BRETT, L.J.—In this case the railway company were in possession of the surface 
of land for the purposes. of their railway, and it does not seem to be ete Rh 
however that land was obtained, that they held it properly for the purpose of their 
works. Afterwards they gave notice that they required to purchase certain minerals 
under that land, of the surface of which, and of considerably more than the “ite 
they were the owners. It is objected that they could not give notice to take such 
minerals for the purpose of compulsorily purchasing them, because there is i 
power by which they could give 4 compulsory notice to purchase minerals at all. 
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Secondly, it is said that, if they have already given a notice to cra: sre i$ 
the land without mentioning the minerals, they have exhausted Si POKC 
giving compulsory notice, and, therefore, cannot afterwards give a no 
ae Somme company can give a notice to take the minerals in the ee ee 
seems to depend upon whether, under the Lands Clauses aes i oe we 
private Act read in conjunction with the Lands Clauses Saas a ie Lc A Ae 
purchase minerals by compulsion. It is said that there are no words in e iP 
Clauses Consolidation Act, which give them that power. If that is true wi 
regard to railways, considering the matter under the Lands Clauses Consolidation 
Act, then it is true of all other companies with whose Act the Lands Clauses 
Consolidation Act is combined. I do not think that anybody has disputed that 
the word ‘“‘lands’’ in the Lands Clauses Consolidation Act, where it is not a matter 
of a railway, includes the minerals under the land, so that under the Lands 
Clauses Consolidation Act it is obvious that the undertakers can compulsorily 
purchase the minerals at the same time that they purchase the land. In other 
words, if a company, not being a railway company, give a compulsory notice to 
purchase the land, that makes a contract immediately for the purchase of the land 
including the minerals, and then the minerals, as well as the land, are valued, and 
the company became the purchasers, not only of the land, but of the minerals as 
part of the land. 

But in the case of a railway company there is s. 77 of the Railways Clauses 
Consolidation Act, and the question is raised whether that section does not take 
away from the railway company the right of purchasing minerals by compulsion 
at all. It seems to me that s..77 of the Railways Clauses Consolidation Act is 
not an enabling section at all; it is a limiting section. The section says, in effect, 
that where a railway company give notice to take the land by compulsion, and 
afterwards, when that land is valued, become the purchasers of the land (that is 
on a compulsory purchase) ‘‘unless the same shall have been expressly purchased,” 
minerals do not pass by a notice to take the land, and by a conveyance of the land 
after it is valued. But the section seems to me by implication to admit and 
acknowledge that if, at the time when the company give notice to take the land, 
they expressly give notice to take the minerals also, then the minerals must be 
valued with the land, just as in all other cases, and they take both the land and 
the minerals. Then it is said that, although they may do that by agreement, yet 
they cannot do it compulsorily, that is to say, the words ‘“‘expressly purchased”’ 
exclude the idea of a compulsory purchase. In saying that they are ‘‘expressly 
purchased,’’ there is nothing to say that they may not be compulsorily purchased 
equally expressly. In other words, when you give notice to take the land, if in 
that notice you expressly mention that you mean to take the minerals also, then 
there is nothing to say that that is not a purchase; it is a compulsory purchase, 
and, besides, it is an express purchase. Even that will not do, because the company 
must take care, as it seems to me, to see not only that they have given the notice 
expressly, but that, when they take the conveyance, the conveyance expressly 
mentions the minerals also. If they do, it is no objection with regard to s. 77 
that all that has been done compulsorily. It follows that if they give express notice 
that they mean to take the minerals at the time they give notice to take the surface, 
ae a is aad ee surface) they give notice to take all the lands down to 
vi tee oat e earth, except the minerals, and at the same time they give 

xpress notice of their intention to take the minerals also, they may do that by 
compulsion just as well as by agreement. 

Then comes the point (upon which the Vice-Chancellor seems to have decided 
tn ne: bo if they have given their original notice to take by compulsion all 

‘and except the minerals contained in it, and have taken that land without 
saying anything about the minerals, then they have exhausted their powers with 
aisha to that land and with regard to the minerals, and cannot give notice to take 

e minerals. The result of such a decision seems to me almost to show that it 
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A could not have been intended; because, if that is so, you must go this length, that, 
if the railway company has once taken all the land except the minerals contained 
in it, however necessary it may be for the safety of their works that they should 
be able to touch these minerals and to deal with them, they never can do it except 
by agreement with the land owner. Why should that be? Why should they not 
have the same power with regard to that part of the land which is excepted from 

B their first notice, as they have with regard to a part of the property which they 
did not deal with at the time they gave the compulsory notice as to another part. 
In other words, why should they not have the same power of going down vertically 
as of spreading out laterally? I can see nothing to prevent it. That portion of 
the land which is called minerals is separated from that portion of the land which 
is not called minerals, and it is true that the minerals are below one part and above 

C another part. Those minerals are still land within the Lands Clauses Consolidation 

' Act, and if the company give the notice to take that portion of the land which is 
called minerals within the time limited for exercising their compulsory power, I 
can see no reason why they are not to do that, assuming it to be requisite for the 
purpose of the works, because they have already taken by compulsion the other 
parts of the land which are above and below those minerals. 

D_ Section 78 of the Railways Clauses Consolidation Act was also relied upon, and 
it was said that, having once taken all the land except the minerals, the company 
could not give any notice with regard to the minerals, and could not deal with them 
otherwise than. according to that section. But s. 78 applies not only during the 
time limited for the railway to exercise its compulsory powers, but afterwards; the 
section applies at all times. It not only applies to the working of minerals 

E under the land, where the railway company is already owner of the surface 
of that land, but to the working of minerals in a man’s own land near the 
railway. Under the section, after the compensation has been paid by the railway 
company the minerals do not belong to the railway company. They continue to be 
the property of the landowner. If all they have done is to pay the compensation 
under s. 78, they cannot touch. the minerals. It is true the landowner, to 

fF’. whom the minerals belong, cannot touch them, and it is because he cannot touch 
them that compensation is given to him; but the property in them remains in him. 

Section 78, therefore, would not meet the case which is now under consideration, 
where the railway company, having already bought the surface, require the minerals 
for the purpose of their railway. It was suggested that that never could be SO; 
that they never could want those minerals; and that, as long as the minerals 

4 remained in the land, it was impossible that the railway company could want them. 

But I think it has been shown that they might want to use them; that they might 

want to take them out for the purpose of giving increased support, either to their 

building, or to the actual railway itself as an embankment. They may want to 
use the space occupied by those minerals for the purpose of culverts or otherwise. 

I agree entirely with the suggestion made by Horker, L.J., that they might fairly 

be under the impression that they ought to have them left alone for the purpose 

of the safety of their works which might be in existence, or works which they 
intended to construct. Therefore, it is impossible to say they may not bona fide 

/ want to use the space occupied by the minerals. If they do, they must purchase 

them, and it would not be sufficient for their safety, or be a reasonable mode 3 
dealing with their power, to say that all they can possibly want with regard to the 

J space occupied by minerals is that the minerals should remain as o. one = 

The only remaining question is the one which junior counsel for ; ep re S, 

I think almost by the course of his argument, practically, substantia ys i argu- 

mentatively admitted was the only point that could really be ais ¥, ey case. 

That point was that, assuming (if the company did bona fide ea every 

oceupied by the minerals for use) they could purchase them, after having already 

; 4 j hem, they are bound not only to show they want 

purchased the surface without ¢ , y mi Saher Sistine tal 

. pcounied by the minerals, but they must show that if is absolutel; 

oth eoepaage ae /; id that th ffidavits filed by the company do not 
necessary for them. Counsel said that the a : 
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show this. I cannot think that ‘‘required’’ means “absolutely necessary.” ‘‘Re- A 


quired’’ means that the company bona fide think that the minerals are desirable, Nr 
are bona fide of opinion that they are desirable. I think the real pagers : 
Stockton and Darlington Rail. Co. v. Brown (1), and Kemp v. South Eastern Rail. 
Co. (2) (in which latter case it was intended to lay down precisely the same 
doctrine as in the former, as Lorp Haraertey, L.C., in Kemp v. South Eastern 
Rail. Co. (2) says that it would be wrong to derogate in any way from the prin- 
ciple laid down in the Stockton and Darlington Rail. Co. Case (1) is, that the opinion 
of the railway authorities is to be the governing matter whether the things taken 
are for the advantage of the railway, if that opinion is expressed bona fide and 
bona fide laid before the court. It is what the engineer says which is the important 
part, and where the engineer says that he wants the property for the purpose of 
the railway, unless you can show that that is an assertion made mala fide, it is 
binding upon the court. ea 
How could you show that it was made mala fide? If you could show that it 
was palpably on the face of it absurd. As in the case put by Lorp HaTHERLEY, L.0., 
if the railway engineer were to say: ‘‘We want to build a station which shall be 
according to a plan, of which we now give you notice, which would occupy half an 
acre, nevertheless I require you to sell me 200 acres,’’ then, as to all but the half 
acre, it would clearly be shown to be so unreasonable that it could not be bona 
fide asked for for the purposes of the railway. There are a thousand other cases 
in which it might appear from the affidavit of the engineer, or from the requisition, 
that what he was asking for was so wholly absurd that his requirement must be 
unreasonable; and in such a case you would naturally say: ‘‘It is not merely 
because you ask for a thing that you are to have it, because it is not apparent that 
your request is bona fide.’’ But here there is nothing to show that. It seems 
to me that the affidavit of the engineer is quite consistent with reason, and with a 
reasonable probability that these minerals are wanted to be purchased for the 
safety of the works; and if it is obvious that if these minerals are left in the 
hands of the owner, with a right to work them, the only way in which he could 
work them would be by endangering the surface, or using the surface, then it is 
palpable that it is for the safety of the works that the company should purchase 
these minerals. Therefore, I think that we must disagree with the judgment of the 
Vice-Chancellor, and with the reasons he has given us in support of his judgment. 


HOLKER, L.J.—The most important question which has been raised in this 
case is whether the railway company, during the time limited by the Act of 
Parliament, can take by compulsion the land described within the limits of devia- 
tion, and not only the surface of the land, but the minerals underneath. Upon 
that point I had, I confess, at first some doubt, but that doubt has been entirely 
removed during the course of the arguments which have been presented to the 
court. It seems to be clear that, if the railway company were acting merely under 
the powers of the Lands Clauses Consolidation Act for the taking of the lands, 
they would be entitled to take both surface and minerals compulsorily; because, 
under that Act, or by that Act, the word ‘‘land”’ is to include minerals, and by the 
Act they are expressly authorised to take the lands. If it stood there, and there 
was nothing more, I think it would be beyond all controversy that the railway 
company might take both the lands and the minerals. One may imagine a very 
good reason why a railway company should not be excluded from the power of taking 
the minerals. It may be that near-a railway station there is a thick bed of clay 
or a stratum of mineral which would very materially interfere with their operations 
unless they could take it at once, and it may be that there are some minerals 
under the land which the company will traverse by their railway, which would be 
of advantage to them, and which, if they could take it at the outset, they could 
get at a very small or comparatively small price, but for which, if they had to wait 
for a considerable time until the mining operations had been carried on, the 
would have to pay a very heavy price. Therefore one can imagine reasons i 
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it may be of great advantage to the company to be able to take the minerals along 
with the surface. 

It being conceded, -or it being clear almost to demonstration, that, if the Lands 
Clauses Consolidation Act had been the only prevailing Act, and the company had 
acted upon its provisions alone, they could have taken the minerals along with 
the surface, there comes the question whether they have been restricted or pre- 
vented from so doing by other legislation? Section 77 of the Railways Clauses 
Consolidation Act, 1845, provides : 


“The company shall not be entitled to any mines of coal, ironstone, slate, or 
other minerals under any land purchased by them, except only such parts 
thereof as may be necessary [for their works] unless the same shall have been 
expressly purchased; and all such mines, excepting as aforesaid, shall be 
deemed to be excepted out of the conveyance of such lands, unless they shall 
have been expressly named therein and conveyed thereby.”’ 


Therefore, according to this section, the minerals will not pass unless they have 
been expressly purchased. I cannot see, upon consideration, any reason to con- 
fine ‘‘expressly purchased’’ to purchase by agreement. The words are just as 
apt to describe a purchase under compulsory powers as they are to describe a 
purchase by agreement. If you come to look at the good sense of the thing, it is 
pretty obvious to my mind—indeed, it is quite clear—that this section was intro- 
duced into the Act of Parliament for the benefit, not of the landowner, but of the 
railway company, because it might be a most disastrous and disadvantageous thing 
for the railway company to be obliged at once to purchase mines which it never 
would require for any purpose of the railway. 

For this reason, and having that result in view, I think the legislature introduced 
this section for the very purpose of protecting and benefiting the railway company. 
As to the other points which have been dealt with by my Lord, J have nothing 
to add. 

Appeal allowed. 


Solicitors: Bazxters ¢ Co.; A. F. d R. W. Tweedie. 
[Reported by Frank Evans, Esq., Barrister-at-Law. | 
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METROPOLITAN ASYLUM DISTRICT MANAGERS v. 
HILL AND OTHERS 


[House oFr Lorps (Lord Selborne, L.C., Lord Blackburn and Lord Watson), 
January 14, 17, 18, March 7, 1881] 
[Reported 6 App. Cas. 193; 50 L.J.Q.B. 353; 44 L.T. 653; 
45 J.P. 664; 29 W.R. 617] 
Nuisance—Ewercise of statutory powers—Powers permissive, not imperative— 
No provision for compensation for injurious affection—Need to exercise 
powers without causing nuisance. 

By the [repealed] Metropolitan Poor Act, 1867, powers were given to the 
Poor Law Board to provide asylums for the reception and relief of the sick, 
insane, or infirm, the cost to be paid for out of public money. The powers 
however, were permissive, not imperative; no interference with any private 
rights was authorised, either expressly or impliedly; and there was no pro- 
vision for compensation to those who might be injuriously affected by the 
exercise of the powers. 

Held: the fair inference from the terms of the statute was that the legislature 
intended that the discretion conferred on the Board should be exercised in 
strict conformity with private rights and did not intend to confer any licence 
to commit nuisance in any place which might be selected for the exercise of 
the statutory powers. 


Negligence—Sick person—Duty of care. 
Public Health—Infectious disease—Duty to avoid spreading infection—Defence 
of sufficient cause. 
Per Lorp Biacksurn: Those who have the charge of a sick person, if he is 

helpless (whether the disease be infectious or not), are at common law under 
a legal obligation to do, to the best of their ability, what is necessary for the 
preservation of the sick person, and the sick person, if not helpless, is bound 
to do so for his own sake. When the disease is infectious, there is a legal 
obligation on the sick person, and on those who have the custody of him, 
not to do anything, which can be avoided, which shall tend to spread the 
infection, and, if either do so, as by bringing the infected person into a public 
thoroughfare, it is an indictable offence, though it will be a defence to an 
indictment if it can be shown that there was a sufficient cause to excuse what 
is prima facie wrong. 

Notes. Distinguished: Dixon v. Metropolitan Board of Works (1881), 7 Q.B.D 
418. Applied: Lea Conservancy Board v. Hertford Corpn. (1884), 48 J.P 628; 
Gas Light and Coke Co. v. St. Mary Abbott’s, Kensington, Vestry (1885), 15 Q B D. 
1. Distinguished: London, Brighton and South Coast Rail. Co. v. Apbadin sate 
p. 134. Considered: Goolden v. Thames Conservators (1887), 4 T.L.R 187; 
Rapier v. London Tramways Co., [1893] 2 Ch. 588; Jordeson v. Sutton Bouthosatel 
and Drypool Gas Co., [1898] 2 Ch. 614. Approved: Canadian Pacific Railway v 
Parke, [1899] A.C. 585. Distinguished: Goldberg v. Liverpool Corpn (1900), 82 
L.T. 862. Considered : East Fremantle Corpn. v. Annois, [1900-8] All E R.Re 73 
Applied: East London Railway v. Thames Conservators (1904), 68 J.P 302; G. 
v. Dorchester Corpn., [1904-7] All E.R.Rep. 762. Considered : Denatera Hleatric 
Co. v. White, [1907] A.C. 830; Metropolitan Water Board v. Solomon [1908] 2 Ch. 
214. Applied: Prices’ Patent Candle Co. v. L.C.C., [1908] 2 Ch 526; Hanl 
Edinburgh Corpn. (1918), 77 J.P. 233. Considered : Aattheateanter ‘ oul +6 
art le ae aioe. 90; Marriage v. East Norfolk Rivers Catehentenn eae: 
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A Borough Council, [1938] 4 All E.R. 57; Dormer v. Newcastle-upon-Tyne Corpn 
[1940] 1 All E.R. 219; Foz v. Newcastle-upon-Tyne City Council, [1941] 2 All 
E.R. 563; Oakes v. Minister of War Transport (1944), 60 T.L.R. 819; Sellwood v 
London, Midland and Scottish Rail. Co. (1946), 175 L.T. 866; Pride al Derby and 
Derbyshire Angling Association, Ltd. v. British Celanese, Ltd., [1953] 1 All E.R 
179; Smeaton v. Ilford Corpn., [1954] 1 All E.R. 923. mie 

B As to the exercise of statutory powers by public authorities, see 80 Hatspury’s 
Laws (83rd Edn.) 685 et seq.; and for cases see 38 Dicest (Repl.) 34-44. 
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21 L.T. 238; 34 J.P. 36; 18 W.R. 12, H.L.; 38 Digest (Repl.) 15, 59. 
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200, 241. 
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(Repl.) 21, 91. 
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ing a judgment of Pottock, B., repor LU: , 

ait iy las pohaents against the appellants in respect of 5 posans sea 
to be caused to the respondents by a hospital for smallpox = See 
and contagious diseases established by the appellants at Hamps ea : fe} ied 

The respondents, the plaintiffs, claimed in their writ peeve gt ee meine 
arising from the use by the defendants of their hospital, he amps os , oe 
smallpox and other infectious and contagious diseases, and for nate pF 
assemblage in the neighbourhood of the plaintiffs property of large Prise ers 
persons suffering from smallpox or other infectious | and contagious iseases, ¥ 
having been recently in contact with persons so suffering, and from offensive smells 
and noises arising from the hospital, and they asked for an injunction to restrain 
the defendants from using the hospital as a hospital for patients suffering from 
smallpox or other infectious and contagious diseases. When the case came on 
for trial before Pottock, B., he asked the jury five questions, which with their 
answers were as follows: First, Was the hospital a nuisance occasioning damage to 
the plaintiffs or either, and which of them per se? Secondly, Or by reason of the 
patients coming to or going from the hospital? Answers first and second : It was 
a nuisance to each of the plaintiffs per se, and by reason of the patients coming 
to or going from the hospital. Thirdly, Assuming that the defendants were by 
law entitled to erect and carry on a hospital, did they do so with all proper and 
reasonable care and skill with reference to the plaintiffs’ rights? A.: No. 
Fourthly, Assuming that the defendants were by law entitled to erect and carry on 
this hospital, did they do so with proper and reasonable care and skill with reference 
to the plaintiffs’ rights? A.: No. Fifthly, Did the defendants use proper care 
and skill with reference to ambulances? A.: No; we consider the ambulances 
ought to have been disinfected before leaving the hospital. On these findings 
Pottock, B., gave judgment for the plaintiffs, and afterwards granted an injunction, 
not in the terms prayed for, but only against using the hospital in such a manner 
as to create a nuisance to the plaintiffs or either of them. The defendants appealed 
to the Court of Appeal, who affirmed the judgment of Ponnocx, B., and they now 
appealed to the House of Lords. 


Sir John Holker, Q.C., Willis, Q.C., Anderson and Proudfoot for the appellants. 
Sir Farrer Herschell, Q.C., Bompas, Q.C., and Finlay for the respondents. 


Their Lordships took time for consideration. 


Mar. 7, 1881. The following opinions were read. 


LORD SELEBORNE, L.C.—It must be assumed for the present purpose that 
the smallpox hospital which the appellants have established at Hampstead is in 
its actual position and independently of the particular way in which it is conducted 
necessarily a nuisance to the neighbours, and the injunction which has been granted 
by the order appealed against is against ‘using the plot of land mentioned in the 
Statement of claim and buildings thereon as a hospital for smallpox or any other 
infectious or contagious disorders in such manner as to create a nuisance to the 
plaintiffs or either of them.”’ 

The appellants are, therefore, obliged 
prove that they have statutory authorit 
and as incidental to the maintenance 
appellants say that such authority has 
the Metropolitan Poor Act, 1867 [repe 
Local Government Act, 1929], 
thereto. As far as the orders 
doubtedly direct the appellan 
price, and to build upon it a 


, In order to succeed in this appeal, to 
y to create a nuisance for the purpose of 
of a smallpox hospital in this place. The 
been given to them by ss. 5, 7, and 15 of 
aled by the Poor Law Act, 1927, and the 
and by orders of the Poor Law Board made pursuant 
of the Poor Law Board are concerned, they did un- 
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with or suffering from fever or smallpox, and I assume that the building as 
erected and fitted up on that land is in strict accordance with plans which the 
Poor Law Board has prescribed or approved. The statute, when examined, is 
found to confer in general terms powers extending over a rather wide range of 
subjects. So far as relates to a hospital or asylum of this particular kind, there is 
nothing in it mandatory or imperative. Everything which it necessarily requires 


may be done, though no such hospital should ever or anywhere be established. 
Section 5 says: 


““Asylums to be supported and managed according to the provisions of this 
Act may be provided under this Act for reception and relief of the sick, insane 
or infirm, or other class or classes of the poor chargeable in unions or parishes 
in the metropolis .. .”’ 


Section 6 authorises the formation of districts, and s. 7 requires that in each 
district so formed, ‘‘there shall be an asylum or asylums, as the Poor Law Board 
from time to time by order direct,’’ leaving the class of poor persons for whom any 
such asylum may be provided entirely open. Section 15 enables the Poor Law 
Board from time to time by order to direct the managers 


‘‘to purchase or hire, or to build, and (in either case) to fit up a building or 
buildings for the asylum, of such nature and size, and according to such plan, 
and in such manner, as the Poor Law Board think fit, and the managers shall 
carry such directions into execution.”’ 


Subsequent clauses put the arrangements and conduct of any such asylum under the 
superintendence of the Poor Law Board. No compulsory power is given to acquire 
land or any interest in land for any asylum purposes. The Lands Clauses Acts 
are indeed incorporated by s. 52, but s. 53 expressly provides that so much of 
those Acts as relates to the purchase of land otherwise than by agreement shall 
not be put in force except for certain purposes concerned with existing institutions. 
It appears incidentally from s. 69 (which provides for the repayment of certain 
expenses therein specified out of the common poor fund) that asylums might be 
‘specially provided under this Act for patients suffering from fever or smallpox,’’ 
but except in that way and from the fact that the general category of ‘‘sick’’ 
necessarily includes patients suffering from any kind of disease, there is no pro- 
vision in the Act as to contagious or infectious disorders. 

If express words or necessary implication and intendment must be shown in 
order to authorise the Poor Law Board or any managers of an asylum to create a 
nuisance in the exercise of the discretionary powers given to them, I can find none 
in the statute. The result is (i) that this Act does not necessarily require anything 
to be done under it which might not be done without causing a nuisance; (ii) that as 
to those things which may or may not be done under it, there is no evidence 
on the face of the Act that the legislature supposed it to be impossible for any of 
them to be done (if they were done at all) somewhere and under some cireum- 
stanees without creating a nuisance; and (iii) that the legislature has manifested no 
intention that any of these optional powers as to asylums should be exercised at 
the expense of, or so as to interfere with, any man’s private rights. 

The only sense in which the legislature can be properly said to have authorised 
these things to be done is, that it has enabled the Poor Law Board to order, and the 
managers to do them if and when and where they can obtain by free bargain and 
contract the means of doing so. If the legislature had authorised some compulsory 
interference with private rights of property within local limits which it might 
have thought fit to define for the purpose of establishing this asylum, to be used 
for the reception of patients suffering from smallpox or other infectious disorders, 
and had provided for compensation to those who might be thereby injuriously 
affected (in euch cases and under such conditions as it might have prescribed), the 
present case might have been like R. v. Pease (1) and Hammersmith Rail. Co. v. 
Brand (2). No person outside the statutory line of compensation, even if the use 
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of the asylum in the manner authorised by the statute had been productive of 
serious damage to him, could then have obtained any relief or remedy upon the 
footing that what the statute authorised was a legal nuisance to himself or an 
actionable wrong. But the case is different when (as here) no interference at all 
with any private rights is authorised, and no place or limit of space is~ defined 
within which the establishment of such an asylum is made lawful. Neither the 
Poor Law Board nor the managers could for this purpose have taken a single foot 
of ground, or have interfered with the most insignificant easement against the 
will of the plaintiffs or of any other person to whom such land or easement might 
belong. No line is here drawn by the legislature between interests which are 
and interests which are not proper subjects for compensation. 

Under these circumstances, I am clearly of opinion that the Poor Law Board 
and the managers had no statutory authority to do anything which might be a 
nuisance to the plaintiffs without their consent. I, therefore, move your Lord- 
ships to affirm the judgment of the court below and dismiss this appeal. 


LORD BLACKBURN.—The point on which the defendants principally relied 
was that, as they contended, the legislature had, by the Metropolitan Poor Law 
Act, 1867 [repealed by Poor Law Act, 1927, and Local Government Act, 1929], 
authorised the erection and maintenance of asylums for the reception of the sick 
poor chargeable in the metropolis, and, with that object, given power to the Poor 
Law Board to make the metropolis into a district, and to create a corporation, to 
be called the managers of the Metropolitan Asylum District, who were bound to 
obey the directions of the Poor Law Board; that the defendants were duly created 
by orders of the Poor Law Board; that all they had done in making and maintaining 
the hospital was bona fide done in obedience to the directions of the Poor Law 
Board and the Local Government Board, which had since been substituted for 
the Poor Law Board; and their contention was, that, even if the maintenance of 
the hospital was a nuisance to the plaintiffs as owners and occupiers of adjoining 
property, such that if it had been maintained by private persons the plaintiffs 
would have been entitled to relief, the legislature has thought fit for the public 
good to deprive them of that relief. 

This is a question of great public importance. It has been judged better to 
determine this question first. In order to raise this question it must be assumed 
that the maintenance of this hospital on this plot of ground for the reception of 
so large a body of smallpox patients is necessarily a nuisance to the adjoining 
occupiers. But this must be without prejudice to the contention of the defendants 
that the first two findings of the jury were not satisfactory. And it must also be 
without prejudice to the contention of the plaintiffs that, even if the construction 
of the:Act be what the defendants contend and the plaintiffs deny, still that the 
answers of the jury to the 3rd, 4th, and 5th questions of the judge, if satisfactorily 
obtained, would entitle the plaintiffs to some relief. 

I proceed to the discussion of the question thus raised. I think that Hammer- 
smith Rail. Co. v. Brand (2), in your Lordships’ House, settles beyond contro- 
versy that where the legislature directs that a thing shall at all events be done 
the doing of which, if not authorised by the legislature, would entitle any one to a 
action, the right of action is taken away. It is enough to say that such was the 
unanimous decision of this House, but the reason briefly given by Lorp Cairns seems 
indisputable. It is a reductio ad absurdum to Suppose it left in the power of the 
person who had the cause of action to obtain an injunction and so prevent the doin 
of that which the legislature intended to be done at all events. The legislature ee 
very often interfered with the rights of private persons, but in modern times it h : 
generally given compensation to those injured; and, if no compensation is given it 
affords a reason, though not a conclusive one, for thinking that the Gute f ih 
legislature was, not that the thing should be done at all events, but only thet it 
should be done if it could be done without injury to others. 
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What was the intention of the legislature in any particular Act is a question of 
the construction of the Act. Before considering the terms of the Metropolitan 
Poor Act, 1867, it may be as well to consider what was the state of the law before 
it was passed. The successive Poor Law Acts had given powers for the relief of 
the poor chargeable, and power to raise money for those purposes, and a series of 
enactments had given powers to purchase sites for workhouses, and to lodge and 
maintain the chargeable poor in those workhouses, and to raise money for that 
purpose. Those who had the management of such workhouses had thus the 
charge of a number of persons assembled together under circumstances that made 
it very likely that there should be sickness, and often contagious sickness, among 
them. I can, however, find no words in any of the Acts prior to 1844 alluding to 
that likelihood. There are a few words in the Poor Law Amendment Act, 1844, 
in the preamble to s. 4 [repealed], that show that the attention of those who 
framed that Act had been called to the likelihood of infectious disorders being 
communicated to the inmates in a workhouse; but there was no provision before 
the passing of the Metropolitan Poor Act, 1867, casting on the managers of a 
workhouse any special duties as to the management of the sick poor, nor any 
power to raise funds for any expenditure incurred for such an object further than 
it was involved in the maintenance of the persons chargeable. It seems that the 
legislature left the managers of a workhouse subject to the duties which the com- 
mon law cast upon those having the charge of others, and did not see the necessity 
for providing them with extraordinary powers, or with the means of raising funds 
for extraordinary expenses. 

Those who have the charge of a sick person, if he.is helpless (whether the disease 
be infectious or not), are at common law under a legal obligation to do, to the best 
of their ability, what is necessary for the preservation of the sick person, and the 
sick person, if not helpless, is bound to do so for his own sake. When the disease 
is infectious, there is a legal obligation on the sick person, and on those who have 
the custody of him, not to do anything, which can be avoided, which shall tend 
to spread the infection, and, if either do so, as by bringing the infected person 
into a public thoroughfare, it is an indictable offence, though it will be a defence 
to an indictment if it can be shown that there was a sufficient cause to excuse what 
is prima facie wrong: R. v. Burnett (3). To take an extreme case, if a house in 
which a person ill of an infectious disorder lay bedridden took fire, and it was 
necessary to choose whether the sick person was to be left to perish in the flames, 
or to be carried out through the crowd at the risk or even the certainty of infecting 
some of them, no one could suppose_that those who carried out the sick person 
could be punishable, and probably a much less degree of necessity might form an 
excuse, but still some excuse is required. It is not necessary here to determine 
what constitutes a sufficient excuse. 

Where those who have the custody of the person sick of an infectious disorder 
have not the means of isolating him from the other inmates, which is very 
commonly the case with the poor, and, consequently, those other inmates and 
the neighbours are exposed to the risk of infection, I think the inability to ea 
him would form a sufficient excuse to be a defence to any indictment; and, T think 
also, though I am not aware of any authority on the subject, that the neighbours 
could not maintain any action for the damage which they would in such a er sus- 
tain from the proximity of the infected person, it being a necessary incl ie 
the use of property for habitations in town that contagious sickness ae et 
their neighbours. If those who have the charge of the infected pete a ce 
means of isolating him on the spot, they certainly do well to use psa i y 
cannot be done on the spot, and they can either by their own por or e “4 
of charitable persons who have erected a hospital, find a place w Hy e can : 
tanlated so as to avoid the risk of infection, they will do well to use the means. 
sags ress any opinion whether at common law they would or would 
‘ doing so; but there is no authority, and I think no 
tified in removing him to a place where the 
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neighbours would be exposed to contagion, though it may be at ee sna 
would be fewer in number than the neighbours of the spot where the 1 i aaa 
broke out, nor for saying that, if that was done, and the contagion was such as . 
amount to a real nuisance, those neighbours might not maintain an yee " 
obtain an injunction to protect themselves against the importation of oe ai 
fection. For though, as I have already said, I think it an incident to the use 
of a habitation in a town that the occupier must bear the necessary risks of the 
inmates of neighbouring habitations falling ill of a contagious disease, I do not 
think it an accident that he is to submit to his neighbours wilfully, though for very 
laudable motives, and not maliciously, bringing in contagion where it did not previ- 
ously exist, if the effect is not merely to alarm him but to injure him. 

This, I think, is borne out by the decisions on the subject of inoculation. Inocu- 
lation was, it is well known, introduced into this country in the early part of the 
eighteenth century. It consisted in artificially communicating the smallpox in 
such a manner that the patient took it in a very mild form, but was as much a 
source of infection to others as if the disease had been taken in the natural manner. 
The introduction of the practice was vehemently opposed. Im 1752 a case came 
before Lorp Harpwicke which is reported in two reports: Baines v. Baker (4). 
I collect from the two reports that it was proposed by private persons to erect a 
building in Coldbath Fields to be used as a hospital for the reception of persons 
ill of the smallpox, and also for the reception of persons who were there to be 
inoculated. The plaintiff was, it appears, owner of building land in the neighbour- 
hood, and gave evidence (of what seems very probable) that the fears of infection 
from the proposed hospital greatly deteriorated the letting value of his property. 
Lorp Harpwicke refused to grant an injunction, saying, what is undoubtedly law, 
that loss arising from the fears of mankind though reasonable, would not create a 
nuisance at law, and that before he could grant an injunction, he must be satisfied 
that what was proposed to be done would be a legal nuisance affecting the plaintiff's 
private rights. He is reported in AmpLer to have said that he thought such a 
charity was likely to prove of great advantage to mankind, such a hospital must 
not be far from a town, because those who are attacked with that disorder in ‘‘a 
natural way may not be in a condition to be carried far.’ This I think very 
true, and it is to be borne in mind when construing the Act now in question. 
Lorp Harpwickre seems to have decided that the plaintiff made out no nuisance 
to his private rights, and that even if the maintenance of a place for the artificial 
propagation of smallpox was indictable, which seems not to have been Lorp Harp- 
WICKE’s opinion, that was a public and not a private nuisance. 

In R. v. Sutton (5), in 1767, it was held that an indictment for maintaining a 
house for inoculating for the smallpox was not so plainly bad as to be quashed on 
motion. This is all that appears from the report, but from what Lorp ELLen- 
BOROUGH says in R. v. Vantandillo (6) it would appear that there had been much 
more discussion at the time. In R. v. Burnett (8), in 1815, it was decided that, 
though inoculation for the smallpox may be practised lawfully and innocently, yet it 
must be under such guards as not to endanger the public health by communicating 
this infectious disease. And I think, by necessary inference, it follows that to 
gather together in one spot patients suffering from infectious diseases is lawful, 
but it must be under such guards as not to endanger the public health by com- 
municating this infectious disease, and, as it seems to me, 
injury to the rights of the owners of adjoining property by pr 
to it. If this be a correct view of the law, 
might be to erect and maintain asylums for 
not be done by any parochial authorities u 
obtained for raising funds for the purpose o 
site for the asylum; and the Metropolitan Poor Act, 1867, certainly created such a 
body, and gave it powers to raise money, and without further powers this body 
could erect an asylum provided it was done in such a manner as neither to en- 
danger the public health nor to form a nuisance to private property. 
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the reception of the sick poor, it could 
nless the authority of Parliament was 
f authorising a public body to obtain a 


G 


H.L.] MET. ASYLUM MANAGERS v. HILL (Lorp BLAcKBURN) 543 


It is, for the reason given by Lorp Harpwicke, necessary that the site of such 
an asylum should be not far from the places where the patients fall sick, and conse- 
quently in the case of the metropolis in an inhabited district. If it be the fact 
that such an asylum must be a nuisance unless on a site so extensive as to keep 
all habitations at a considerable distance, it may be that such a site cannot be 
obtained at all in the neighbourhood of the metropolis, or only at a cost so 
enormous as to make it practically impossible. If this is the case it might be for 
the consideration of the legislature whether the certain danger of infection from 
leaving the infectious sick paupers where they fell ill exceeded that which would 
arise from a well-regulated hospital in another place to such an extent that it was 
for the public benefit that this latter risk should be run, and, whether the rights 
of owners of property there should stand in the way of such a public benefit or 
should be made to give way with or without compensation. 

In the Metropolitan Poor Act, 1867, there are provisions (ss. 15, 16, PW ap bets) 
and 28) putting everything under the control of the Poor Law Board, and thus 
affording a considerable, and probably a sufficient, security that any asylum made 
under that Act should be a well-regulated asylum, and should not be made in any 
place unless the Poor Law Board thought it a fit place. But the question, as I 
think, is whether there is an intention shown on the part of the legislature to 
authorise the erection of an asylum where it is a nuisance to owners of the adjoining 
property if the Poor Law Board thought it a fit place, either mistakenly thinking 
the asylum would be no nuisance there, or, perhaps, rightly thinking that there 
was no other place in which it could be erected without being a greater nuisance 
than if erected there. It is clear that the burden lies on those who seek to establish 
that the legislature intended to take away the private rights of individuals to 
show that by express words or by necessary implication such an intention appears. 
There are no express words in this Act, and I think the weight of argument is 
rather against than in favour of such an implication. There is no power given to 
take land for a site otherwise than by agreement. For though the Lands Clauses 
Acts are incorporated by s. 52, yet by s. 53 so much of the Lands Clauses Acts 
as relates to the purchase of lands otherwise than by agreement shall not be put 
in force except for the purpose of enlarging an existing workhouse. The asylum, 
under this Act, must, therefore, be either made by, under s. 18, converting a 
workhouse into an asylum, which is not the present case, or by erecting one on 


d purchased or hired by agreement. | 
sia y. Staffordshire Potteries Waterworks Co. (7) Metusx, L.J., says 


(8 Ch. App. at p. 189): 
7 for the purpose of purchasing lands 
“Tf no compulsory powers were given for t P 
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59 ulsory powers should be given to take away the rights of other persons 
eres rights in the nature of easements over the lands so purchased. 


ieved retained his right to 
i ing the question whether the party grieve 
ie neanmananrati pelled to seek for compensation. In the Metropolitan 
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i ensation given, and the que 
Poor Si IN - sraluite as red asylum gave the defendants power 
purchase y iit to do what would have been a wrong to the plaintiffs it 
“one sauanatd er owners, which adds additional force to the argument of 
done by t nA <r applied to the construction of this Act. It is true that in 
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additional powe ; 
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nsible of the great difficulty that there may be in finding sites for 
Werte acces this Act, ie hospitals under the Public Health Act, 1875, s. 131, 
unless further powers be given, but that must be for the consideration of the 
legislature. I do not understand that any other point is raised on the Appeal, 
and if your Lordships take this view of the construction of the Metropolitan Poor 
Act, 1867, I think it will follow that the Appeal should be dismissed with costs. 


LORD WATSON.—'The only question falling to be determined in this appeal is 
whether, on the assumption that the first and second findings of the jury are 
well founded, the respondents are entitled to have an injunction restraining the 
appellants from using a building erected by them at Hampstead as a hospital for 
the reception and treatment of persons suffering from smallpox or other infectious 
disease, to the nuisance of the appellants, and also to recover damages from the 
appellants in respect of the injury which they have thereby sustained. 

The first, and, according to the view which I take of the case, the more important 
of these two findings is to the effect that the ‘‘hospital was a nuisance per se 
occasioning damage to the [respondents] and each of them.’’ By these words I 
understand the jury to affirm that the hospital which the appellants have built 
upon the site acquired by them with a view to its erection, cannot be used for the 
reception and treatment of persons suffering from smallpox without creating a 
substantial nuisance to the respondents as owners of certain neighbouring properties. 
I think it may be matter of reasonable inference, from the terms of the finding, 
that nuisance would necessarily be occasioned to the respondents by the use of 
any hospital for the special accommodation of smallpox patients on the same site, 
and similar in size and character to that which the appellants have built. But I 
do not understand the jury thereby to affirm the impossibility of erecting and 
using a hospital for the treatment of smallpox on a lesser scale, and according to 
a different plan, upon the site in question, or the impossibility of procuring else- 
where a suitable site upon which a hospital of the same plan and dimensions with 
that complained of might be erected and so used, without creating a nuisance in 
either case. ; 

The second finding of the jury affirms, that ‘‘nuisance was occasioned to the 
respondents by reason of the patients going to or coming from the hospital.” 
The precise meaning the jury intended to convey by that finding may be doubtful. 
It may signify that, in the opinion of the jury, the conveyance of smallpox patients 
to and from the hospital would of itself, and in all cireumstances, occasion nuisance, 
although they might be treated within its walls without creating any nuisance. 
Or it may simply mean that the provision made by the appellants for the entrance 
seca a ati es defective, and that the nuisance thereby occasioned might 
WEIGH this’ LetOM comer Belin ihe tent Cee ee a ee 
Cnr. ae ec se ae House, I have no means of ascertaining for 
il oe port of the finding, and the parties, as I understood, were not 

Pp e point. But in the view which I have taken of the legal conse- 


quences of the first finding, the second appears to me to be immaterial, whatever 
its true meaning may be. 


I consider myself bound to assume that the verdi 
ing to the facts and in terms of the law, as correct] 
I understood that so much was conceded by 
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‘ on the footing that the buildi 

which the appellants have erected at Hampstead cannot be used for the Pre 
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maintain that the Board had full power under the Metropolitan Poor Act, 1867, 
to order the erection and use of the building for the treatment of smallpox 
irrespective of any-nuisance thereby occasioned. In these circumstances it was 
rightly represented on both sides of the Bar that the legal issue before the House 
depends upon the construction to be put upon the enactments of the statute of 
1867. But I think it expedient, before dealing with the enactments of the 
statute = question, to consider shortly what kind or degree of statutory sanction 
is sufficient to justify the creation of a legal nuisance. 

The judgment of this House in Hammersmith Rail. Co. v. Brand (2) determines 
that where Parliament has given express powers to construct certain buildings or 
works according to plans and specifications upon a particular site and for a specific 
purpose, the use of these works or buildings in the manner contemplated and 
sanctioned by the Act, cannot, except in so far as negligent, be restrained by 
injunction, although such use constitutes a nuisance at common law, and that no 
compensation is due in respect of injury to private rights unless the Act provides 
for such compensation being made. Accordingly, the respondents did not dispute 
that if the appellants, or the Local Government Board, had been, by the Metro- 
politan Poor Act, 1867, expressly empowered to build the identical hospital which 
they have erected at Hampstead upon the very site which it now occupies, and 
that with a view to its being used for the treatment of patients suffering from 
smallpox, the respondents would not be entitled to the judgment which they have 
obtained. The appellants do not assert that express power or authority to that 
effect has been given by the Act either to themselves or to the Board, but they 
contend that, having regard to the nature of the public duties laid upon them 
and the necessities of the case, it must on a fair construction of the Act be held 
that the legislature did intend them to exercise and authorise them to exercise such 
power and authority under the direction and control of the Poor Law Board. 

I see no reason to doubt that wherever it can be shown to be a matter of plain 
and necessary implication from the language of a statute that the legislature did 
intend to confer the specific powers which I have above referred to, the result in 
law will be precisely the same as if these powers had been given in express terms; 
and I am disposed to hold that, if the legislature, without specifying either plan 
or site, were to prescribe by statute that a public body shall within certain defined 
limits provide hospital accommodation for a class or classes of persons labouring 
under infectious disease, no injunction could issue against the use of a hospital 
established in pursuance of the Act, provided it were either apparent or proved to 
the satisfaction of the court that the directions of the Act could not be complied 
with at all without a nuisance. In that case the necessary result of that which 
they have directed to be done must presumably have been in the view of the 
legislature at the time when the Act was passed. On the other hand, I do not 
think that the legislature can be held to have sanctioned that which is a nuisance 
at common law, except in the case where they have authorised a certain use of a 
specific building in a specified position, which cannot be so used without occasion- 
or in the case where the particular plan or locality not being pre- 


irected that a building shall be provided within a 
act that nuisance 


ing nuisance, 
scribed, they have imperatively d : 
certain area and so used, it being an obvious .or established f 
result. . 
a ae case the onus in proving that the creation of a nuisance will be 
the inevitable result of carrying out the directions of the legislature depends upon 
their making good these two propositions, in the first place that they are ere 
to obey the imperative order of the legislature, and in the second eae bap 
cannot possibly do so without infringing private rights. I as order 0 ue 
legislature can be implemented without nuisance, they cannot, in my care ae 
the protection of the statute, and, on the other hand, it is raped aie sr 
protection that what is contemplated by the statute heraeite ve ae Ye ri 
nuisance, unless they are also able to show that the legislature Lag nieeheg : a 
be done. Where the terms of the statute are, not imperative but permissive, when 
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it is left to the discretion of the persons empowered to determine whether the 
general powers committed to them shall be put into execution or not, t think 
the fair inference is that the legislature intended that discretion to be exercised in 
strict conformity with private rights, and did not intend to confer licence to 
commit nuisance in any place which might be selected for the purpose. corey 

To return to the statute upon the terms of which the appellants seek to justify 
the nuisance which they must for the purposes of the present case be held to have 
established at Hampstead. The objects of the Act of 1867 are various, but they 
all relate to the relief of the legal poor within the metropolis, and include the 
establishment of ‘‘district asylums for the reception and relief of the sick, insane, 
infirm, or other class or classes of the poor chargeable in unions or parishes.’’ So 
far as regards this last object, the Act seems to me to have been designed to 
supplement, if not to supersede, certain provisions of the Poor Law Amendment 
Act, 1844 [repealed], which made it lawful for the poor law commissioners, in 
the cases of London and each of five other large cities in England, to combine 
parishes and unions into districts for the purpose of providing and managing 
asylums for the temporary relief of the destitute homeless poor. The machinery 
enacted by the statute for carrying out that object is very similar to that which 
is provided in regard to asylums by the Act of 1867. 

The sections of the Act of 1867, so far as these relate to asylums, are not 
complicated or ambiguous. Section 5 declares in general terms that asylums to 
be supported and managed according to the provisions of the Act “‘may be pro- 
vided"’ for the occupation and relief of the poor or classes of poor already men- 
tioned, and in furtherance of that purpose it is declared by s. 6 that the Poor 
Law Board ‘‘may from time to time’’ combine into districts, unions or parishes, 
or unions and parishes, in the metropolis. By s. 7 it is imperatively enacted that: 
‘For each district there shall be an asylum or asylums, as the Poor Law Board 
may from time to time by order direct.’’ These enactments are followed by sections 
which provide for the constitution of a board of managers for each district formed 
under the Act. Then comes s. 15 which enacts that 


‘The Poor Law Board may from time to time by order direct the managers 
to purchase or hire, or to build, and (in either case) to fit up a building or 
buildings for the asylum, of such nature and size, and according to such plan, 
and in such manner, as the Poor Law Board shall think fit .. .”’ 


I assume that the words of the preceding clause are sufficient to confer by implica- 
tion the same powers in regard to the purchase of a site, which are expressly 
given in relation to the purchase of a building. The other sections requiring 
notice are s. 17, which empowers the managers to meet the expenses incurred in 
the execution of s. 15 by borrowing, on the security of the poor rates of the unions 
and parishes comprehended in their district, a capital sum to be repaid out of 
these rates by equal annual instalments not exceeding twenty, and also ss. 16, 51, 52 
and 53. I shall not examine these four sections in detail, it being sufficient for 
the purposes of this case to state that their effect is to give the managers powers 
first, to acquire lands and buildings for the purposes of s. 15 by voluntary reitekiaaet 
no compulsory powers being given except ‘‘for the purchase of lands for the pure 
pose of enlarging a workhouse, hospital, or school existing at the passing of this 
Act’’; secondly, to acquire such lands and buildings by voluntary purchase from 
Wass eeatll legal incapacity; and, thirdly, to use certain short statutory forms 
Such being the subject of the enactments of the statute of 1867 which hav 
material bearing upon the present question, I am unable to find in them an thi ; 
to support the plea that the legislature thereby intended to authorise in a i 
the creation of a nuisance. I assume that the Hampstead Asylum rea heat 
erected in pursuance of the Act in this sense, that the procedure prescrib d by 
the statute has been strictly followed both by the Local eeieatte B ne i 
now stand in the place of the Poor Law Board, and by the managers aie 3 
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no question as to the bona fides both of the Board and the managers. It is clear 
that they acted in the honest belief that all they did was for the benefit of the 
community, and within their statutory powers. But that will not avail if the 
Act does not empower either of them or both in conjunction to erect an asylum 
to the nuisance of neighbouring proprietors. These powers appear to me to be 
from first to last permissive, and not imperative. Whether they shall be exercised 
at all, and, if so, to what extent and effect their exercise shall be carried, is left 
to the discretion of the Poor Law Government Board. No doubt the language of 
s. 7 is imperative, and that is a circumstance upon which the appellants were 
fairly entitled to argue in support of their contention. But it is, in my opinion, 
a conclusive answer to their argument that, in the first place, the Board is not 
bound to form a district; and, in the second place, if they do not see fit to form a 
district in terms of s. 6, they are under no statutory compulsion to establish an 
asylum for smallpox patients by reason of the provisions of s. 7, but have ample 
means of satisfying these provisions by the erection and use of an asylum or of 
asylums which do not constitute a nuisance to anybody. 

So far as regards a smallpox hospital the discretion committed to the Board is 
not limited to determining on what site, of what size, and according to what plan, 
it shall be built, but involves the duty of considering and determining whether 
it shall be built at all. The appellants in support of their construction of the Act 
founded strongly upon s. 69 (2) which provides that expenses incurred for ‘‘the 
maintenance of patients in any asylum specially provided under this Act for 
patients suffering from fever or smallpox,’’ shall be repaid out of the Common 
Poor Fund. But that provision is not meant to add and cannot be held to add to 
the powers previously conferred. It is not disputed that an asylum shall be 
provided and used for the treatment of smallpox patients, if no nuisance is thereby 
occasioned, and all that the legislature have enacted by s. 69 is that if and when 
such a hospital has been lawfully established the expense of maintaining patients 
in it shall be defrayed out of a common fund raised by contributions from all the 
parishes and unions comprised in the district and not by the parishes or unions 
to which they are severally chargeable. The sections in question belong to a 
class of enactments of which abundant examples are to be found in the statute 
book, the main object of which is to legalise the application of public rates to 
purposes which would otherwise be ultra vires the bodies by whom these rates are 
administered. Such purposes are in themselves lawful, but it is not lawful to 
expend the money of the ratepayers upon them without the express sanction of 
Parliament. It appears to me that, in making provision with regard to asylums 
in the metropolis, the legislature has done nothing more than is requisite to place 
the authorities to whom it has committed the execution of that part of the Act 
upon the same level as individuals in so far as the rights of third parties are con- 
cerned, but with the right, which individuals have not, to defray the cost by rates 
levied from the public. I am, accordingly, of opinion that the judgments under 
appeal ought to be affirmed. 

Solicitors: Few & Co.; Bischoff, Bompas & Bischoff. 

[Reported by C. EB. Matpen, Esq., Barrister-at-Law. | 
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A 
Re LEVY. Ex Parte WALTON , 
[Courr or AppraL (Sir George Jessel, M.R., James and Lush, L.JJ.), May 26, 
1881] : 
[Reported 17 Ch.D. 746; 50 L.J.Ch. 657; 45 Ne pd Goed Y B 


30 W.R. 395] 


Bankruptey—Disclaimer—Power of trustee—Eaercise—Rights of third parties. 
Statute—Construction—Avoidance of absurdity, repugnance, or inconsistency 

with rest of statute or intention of legislature. 

In construing statutes and written instruments the grammatical and ordinary 
sense of the words is to be adhered to unless that would lead to some absurdity, C 
or some repugnance or inconsistency with the rest of the instrument, in which 
case the grammatical and ordinary sense of the words may be modified so as 
to avoid that absurdity or inconsistency, but no further. A literal construction 
of a statute ought not to prevail if it is opposed to the intentions of the legis- 
lature, as apparent by the statute, and if the words are sufficiently flexible to | 
admit of some construction by which that intention will be better effectuated. D> 

Held, accordingly, that s. 23 of the Bankruptcy Act, 1869, which empowered 
a trustee to disclaim onerous property of the bankrupt [see now s. 54 of the 
Bankruptcy Act, 1914: 2 Hatspury’s Srarures (2nd Edn.) 3821] must be read 
as not affecting the rights of third parties except so far as necessary to free 
the bankrupt, his trustee, and the estate from liability in respect of the dis- 
claimed property. E | 


Notes. Considered: Re Clarke, Ex parte East and West India Dock Co. (1881), 

17 Ch.D. 759; Harding v. Preece (1882), 9 Q.B.D. 281; Hill v. East and West 
India Dock Co. (1884), 9 App. Cas. 448. Applied: Wood v. Hayes (1885), 1 T.L.R. 
207. Considered: De Vesci v. O'Connell, [1908] A.C. 298. Applied: Wise v. 
Lansdell, [1920] All E.R.Rep. 648. Considered: Re Sassoon, I.R.Comrs. v. 
Raphael, Re Sassoon, I.R.Comrs. v. Ezra, [1938] Ch. 858. Referred to: Re F 
Latham, Ex parte Glegg (1881), 19 Ch.D. 7; Re Marrish, Ex parte Hart Dyke 
(1882), 22 Ch.D. 410; Re Cock, Ex parte Shilson (1887), 20 Q.B.D. 848; Heritable 
Reversionary Co. v. Millar, [1892] A.C. 598; O’Grady v. Wilmot, [1916] 2 A.C. 231; 

R. v. Halliday, (1917] A.C. 260; Tozer v. Viola, [1918] 1 Ch. 75; Victoria City 
Corpn. v. Bishop of Vancouver Island, [1921] 2 A.C. 384; Re Lister, Ex parte 
Bradford Corpn. v. Durrance, [1925] All E.R.Rep. 467; Leitch v. Emmott, [1929] G 
2 K.B. 236. 

As to disclaimer by a trustee in bankruptcy and construction of statutes to 
avoid absurdity, ete., see 2 Hanspury’s Laws (8rd Edn.) 457 et seq., and ibid., 
_ 36, pp. 391, 392. For cases see 5 Diaest (Repl.) 997 et seq., and 42 Dicrst 
) . 
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(2) Grey v. Pearson (1857), 6 H.L.Cas. 61; 26 L.J.Ch. 478; 29 L.T.0.S. 67: 

3 Jur.N.S. 823; 5 W.R. 454; 10 E.R. 1216, H.L.; 42 Digest 626, or7. 
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Appeal from an order made by a registrar in bankruptcy. 
dies 2S cog tienen a ae a ey and oe between the lessors, 
Moss Hyam Levy, cabinet mak z 2 elke 42 ae marae aetdiae: 
Pansy ys ers an co-partners, of the other part, the lessors 

essuage on the west side of and being No. 96, Leman Street, Good- 
man's Fields, Whitechapel, to Hyam Levy and Moss Hyam Levy, their executors, 
administrators, and assigns, for a term of ten years, from Dec. 25, 1878, at a 
yearly rent of £70, payable on the four usual quarter days. The lease contained 
joint and several covenants by the lessees that they, their executors, administrators, 
and assigns would pay the rent, taxes, and a proportion of the expense of repairing 
party walls, gutters, and drains; repair and paint; peaceably deliver up the 
premises at the end or othersoever determination of the term; and repay insurance 
premiums on the sum of £1,250, the ascertained value of the premises demised. 
The lease contained a proviso for re-entry in case of non-payment of rent for 
twenty-one days, or non-performance of covenants by the lessee, their executors, 
administrators, or assigns. The lessors covenanted for quiet enjoyment and to 
insure. 

By an indenture of lease, dated Aug. 29, 1879, and made between Hyam Levy 
and Moss Hyam Levy, of the one part, and Herman Michaelson, of the other part, 
it was witnessed that, in consideration of £100 paid to them by Michaelson and 
of the rent, and covenants reserved, H. Levy and M. H. Levy demised the premises 
No. 96, Leman Street aforesaid, to Michaelson from June 24, 1879, for nine and a 
half years less seven days, at the rent of £56 11s. 3d. (being the sum of £55 in 
respect of the premises, and the sum of £1 11s. 3d. which H. Levy and M. H. Levy 
“‘pay to the superior landlords for the insurance’’). The covenants were similar to 
those in the original lease. On Jan. 17, 1881, H. Levy and M. H. Levy, trading 
as Barnett, Moss & Co., filed a petition for liquidation, and resolutions for liquida- 
tion and the appointment of trustees were afterwards passed and registered. On 
Mar. 31 the trustees gave notice of motion to Messrs. Walton and to Michaelson 
for an order that the trustees might be at liberty to disclaim the lease of Aug. 11, 
1879. The affidavit of the trustees in support referred to the fact that the premises 
were underlet at a rent less than that reserved by the original lease. 

The motion was heard on April 8 before Mr. Registrar Hazuirr, who ordered 
that the trustees should be at liberty to disclaim all their interest in the property. 
The lessors appealed. 


J. Henderson for the lessors. 
Winslow, Q.C., and Finlay Knight for the trustees. 
Methold for the under-lessee. 


SIR GEORGE JESSEL, M.R.—This case raises a very important question as to 
the proper construction to be put upon s. 23 of the Bankruptcy Act, 1869. Before 
considering the exact words of the section I should like to say a word or two as 
to the rule which is binding on all courts when they are concerned to construe 
statutes or other instruments. 

Whatever may have been the rule in times past as to the interpretation of statutes, 
the rules which are to be applied are now well recognised. In order to show what 
those rules are, I am about to cite some passages from the last case on the subject, 
that of Caledonian Rail. Co. v. North British Rail. Co. (1), decided by the House 
of Lords on Feb. 17, 1881. That is not only the last decision as to the construction 
of statutes, but it is a very recent decision. It was an appeal from the Court of 
Session, but it is an authority binding on this court, inasmuch as the law on 
the subject is the same both in England and Scotland. The appellants there said 
that the literal effect should be given to the words of the statute, although by such a 
construction effect would not be given to the preamble of the statute. But in his 
judgment Lorp SeLsorne said (6 App. Cas. at p. 122): 

“The more literal construction ought not to prevail if (as the court below se 

thought) it is opposed to the intentions of the legislature, as apparent by the 
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statute, and if the words are sufficiently flexible to admit of some other con- A 
struction by which that intention will be better effectuated. 


Lorp BracKpurn cited with approval the opinion of Lorp WENSLEYDALE, which he 
called the golden rule for construing all written engagements, and which in Grey v. 
Pearson (2) (6 H.L.Cas. at p. 106) he stated thus.: ; 


. in construing wills, and indeed statutes, and all written instruments, the B 
grammatical and ordinary sense of the words is to be adhered to, unless that 
would lead to some absurdity, or some repugnance or inconsistency with the 
rest of the instrument, in which case the grammatical and ordinary sense of 
the words may be modified, so as to avoid that absurdity or inconsistency, but 
no further.”’ 


Having these rules before me, I proceed to consider the object of the Bankruptcy C 
Act, 1869, especially with regard to s. 28, and then to see whether a literal con- 
struction of that section would be absurd or inconsistent with the object of the 
statute. The object of the legislature is apparent. When a man becomes bank- 
rupt it is not intended that he shall remain liable to engagements in respect of 
the property which is taken away from him. The legislature intended to set hin: 
free from all such liabilities. That is one object. Another object is that all the D 
bankrupt’s property shall be vested in his trustee in bankruptey. No man would 
accept the office of trustee if he were made subject to all the personal liabilities 
attaching in respect of the property of the bankrupt which has vested in the trustee. 
Those who framed the Act must have been well acquainted with the term ‘‘covenant 
running with the land,’’ or known that certain liabilities arose from the mere 
holding of property in certain cases, as in that of the property being held under E 
a lease for years; and it was never intended that the trustee should be compelled 
to hold the property subject to the liabilities. Accordingly, a provision was made 
that when the trustee found that the property would produce no surplus beyond 
the liabilities affecting it, he might disclaim, and so get rid of the property and 
the liabilities together. It was certainly not intended that the trustee should be 
freed from the liabilities and still keep the property. I have stated what, as far F 
as I can see, was the object of the legislature. It never is the object of the legis- 
lature to confiscate property without urgent reason. Any ruling as to the meaning 
of the statute which involved such a proposition would be considered, to use the 
word of Lorp WENSLEYDALE, as an ‘‘absurdity.”’ 

Section 23 of the Bankruptcy Act provides, first of all, for ‘‘land of any tenure 
burdened with onerous covenants.’’ Those words relate, not only to leaseholds G 
or contracts, but to freeholds held subject to perpetual rent charges which are 
common in some parts of the country. The next subject is ‘unmarketable shares 
in companies.'’ That means shares for which the trustee can get nothing. The 
holders of the shares are frequently liable to calls to a limited or unlimited extent, 
according to the nature of the company in which they are held. The provision is 
pale as to ‘‘unprofitable contracts. These words are of general application. H 

ey apply to any contract which is unprofitable to the estate, or which, if adopted, 


would render the trustee liable. With respect to those things which I have named 
and also to - 


“any other property that is unsaleable, or not readily saleable, by reason of its 
binding the possessor thereof to the performance of any onerous act, or to the 
payment of any sum of money,” I 


it is provided that the trustee, notwithstanding he has tried to sell, or has taken 
possession of, such property, or exercised any act of ownership in relation thereto 
may, by writing under his hand, disclaim such property, and upon the execution 
of such disclaimer the property disclaimed shall, if the same is a contract, b 
deemed to be determined from the date of the order of adjudication. oe 

We may take the case of a contract by a builder to build houses on another 
man’s land. The owner of the land merely contracts to grant leases of the houses 
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when built. The contract is then pledged for a debt owing by the builder to a bank 
or some person. In such a case is it to be supposed that the legislature ever con- 
templated that the equitable assignee of the contract was to lose his property 
or security by the act of the trustee in disclaiming the contract, or the builder 
becoming bankrupt? That would be the effect of construing the section literally. 
I have known cases where thousands of pounds have been lent to a builder on the 
security of such a contract, and the builder has speculated and become bankrupt. 
The money is not to be lost because the builder is bankrupt. To hold that such 
a result would follow would be manifestly absurd. The same rule applies in the 
case of a contract to build a ship where a third party would get all the benefit of the 
contract in the case of bankruptcy and disclaimer. Can the trustee be allowed, 
by disclaiming the contract, to destroy the property of persons, or confiscate it, 
without any reason except that a third party would be benefited, who would, by 
the accident of the bankruptcy having occurred, thus obtain the property. The 
section goes on to say that ‘‘if the [property] is a lease it shall be deemed to have 
been surrendered on’’ the date of adjudication. 

That is the case before us. Here there is an under-lease. In some cases there 
is an assignment of the lease by way of mortgage, a deposit by way of equitable 
security, or an underlease by way of mortgage. The equitable mortgagee would 
not lose his security by reason of the bankruptcy; and in the case of a mortgage 
by way of legal underlease, it would be monstrous injustice to hold that the lessor’s 
rights under the lease granted by him were gone, for in that case the mortgagee 
would get the property intended as a security for his debt, and would get such 
property discharged from the rent and covenants to which it was originally subject. 
The section provides also that the property shall, ‘‘if the same be shares in any 
company, be deemed to be forfeited.’’ Shares may be very valuable, but may 
be worth nothing to the trustees, because they have been pledged for more than 
they are worth. Is it possible that in such a case the trustee in bankruptcy of 
the original shareholder can be allowed to disclaim them for the benefit of the 
company? Such a ruling would be clearly absurd. The first clause of the section 


ends as follows: 


‘Tf any other species of property, it shall revert to the person entitled on the 
determination of the estate or interest of the bankrupt; but if there shall be 
no person in existence so entitled, then in no case shall any estate or interest 


therein remain in the bankrupt.”’ 


Those words apply to the case of a freehold vested in the bankrupt subject to the 
payment of a fee farm rent. Probably, in such a case as that, as there is no 
reversioner, the property would, on disclaimer, go to the Crown. 

I have gone through these words of the section to show the absurdity of the result 
if the section were to be literally construed. But there are words in the section 
which show that the legislature intended to deal with property over which the 
Court of Bankruptey had power, property which could be disposed of by that court. 


The words are: 


‘Any person interested in any disclaimed property may apply to the court, and 
the court may, upon such application, order possession of the disclaimed 
property to be delivered up to him, or make such other order as to the posses- 


. ’ 
sion thereof as may be just.’ 


These are not very apt words, especially as regards disclaimed a pee 
of contracts. It is obvious that the operation of this clause could tt e ri cm e 
to cases where possession could be absolutely given, and in cases W ae : — 
had been assigned, I do not think that those words limit the previous eee wo 
which relate a8 between the bankrupt and his trustees. That, dy . na 
opinion, means that the property is to be disclaimed inter Se, 80 as ae o in “ o. 
with the rights of third parties, and so as only to benefit in, SEI an pe 
estate, and to put an end to the obligations of the bankrupt so far as they createc 
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rights and liabilities as between the trustee and the persons entitled to the benefit 
of them. It is only to free such bankrupt and his trustee and estate from liability, 
on the one hand, and, on the other, to protect persons whose direct rights against 
the bankrupt may be interfered with by the disclaimer. The last clause provides 


that . 
‘Any person injured by the operation of this section shall be deemed a creditor 
of the bankrupt to the extent of such injury, and may accordingly prove the 
same as a debt under the bankruptcy.”’ 


It is not for me to state the principles on which we should work out the whole 
thing; but it is clear that this lessor’s right of distress cannot be affected by 
allowing the trustee to disclaim. Such right will remain in respect of the 
original rent, and the original lessor may still re-enter for the breach of any of 
the lessee’s covenants contained in the original lease. 


JAMES, L.J.—By the law of England a lessor has a double right—a right in 
personam on the contract—a right in rem by distress on the property demised, 
and by the power of re-entry for non-payment of rent or breach of covenant, 
Where the lessee makes a sub-demise the sub-tenant is not liable on the contract, 
but he takes the property subject to all the lessor’s rights in rem. It would be 
very unjust and unreasonable if a lessee, who takes the property subject to 
liabilities, could, by any arrangement whatever with the third party, derogate 
from the lessor’s right. Of course, the lessee may enter into any contract he 
pleases with his sub-lessee, by which he, the lessee, expressly or impliedly under- 
takes to discharge the obligations of his own lease. But it would be a violation 
of every principle of law and justice, and against all common sense, to permit two 
men, by bargaining with one another, to affect any right of property whatever in 
another man, particularly any right of the owner from whom both derive title— 
the first immediately, the second mediately. Although, for want of privity, no 
action of covenant lies against the sub-lessee, yet equity always prevents the sub- 
lessee from any active violation of the stipulations in the original lease. It would 
seem to be equally against principle, and against common honesty, that a lessee, 
by becoming bankrupt, should deprive the lessor of his remedies in rem, or release 
a sub-lessee from the legal liabilities and obligations which the property was, in 
his hands, liable to before the bankruptcy. If the lessee were insolvent, but not 
made bankrupt, or if the lessee had died insolvent, the lessor’s remedies as against 
the estate itself, and the sub-lessee’s liability to distress and forfeiture would 
remain. 

Is it possible to conceive that the insolvency resulting in bankruptcy should 
confiscate the lessor’s right and give the lessee an absolute immunity from such 
distress and forfeiture. The object of the bankruptcy laws was meant to regulate 
the distribution of the bankrupt’s assets between his creditors, and to relieve 
the bankrupt and his estate from future liability to his creditors. But it was 
never intended to affect rights and liabilities as between the creditor and a third 
party. A surety, for instance, is not discharged by the bankruptcy of his principal. 
But to revert to the position of lessor and lessee. Take the case of a lease with a 
surety for the payment of rent. Could it ever have been intended that the bank- 
ruptey of the lessee was to release the surety? Take the case of a lease to two 
as Joint tenant with the usual joint and several covenant. 
atta ‘en the disclaimer of his trustee release the other joint tenant from 

is liability ? It has been held that the disclaimer does not destroy the interest 
ee nee But SoRpOREG: that, instead of there being a sub-lease there 

ad been a charge created by way of equitable mortgage, a rent-charge, or other- 
Wise, 1s 1¢ possible that the trustee can surrender so as to destroy thas charge? 
Possibly these considerations, and a good many more that could be aweinas 
might lead to the conclusion that where the statute says that the disclaimer shall 
operate as a surrender, there must be an implied condition that the trustee had 


The survivor becomes 


G 


EF 
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in himself full right to surrender, not the lease, but the property, and discharged 
from all estates and interest; that the rule which requires the assent of the court 
to any disclaimer is obligatory on the trustee, and that the court ought not to 
give such assent unless satisfied that it can so do without injustice to the lessor 
or to anyone else, and without prejudice to any rights or remedies of or against 
any third person. 

But, seeing that that would not give the trustee the immunity it is intended 
he shall have, the more complete and satisfactory solution of the riddle may be 
found in the following principle. When a statute enacts that something should 
be deemed to have been done, which in fact and truth was not done, the court 
is entitled and bound to ascertain for what purposes and between what persons 
the statutory fiction is to be resorted to. The bankruptcy law is a special law, 
having for its object the distribution of an insolvent’s assets equitably among his 
creditors and persons to whom he is under liability, and, upon this cessio bonorum 
to release him, under certain conditions, from future liability in respect of his debts 
and obligations. That being the sole object of the statute, it appears to me legiti- 
mate to say that when the statute says that a lease which was never surrendered 
in fact (a true surrender requiring the consent of both parties, one giving up and 
the other taking) is to be deemed to have been surrendered, it must be understood 
as saying so, with the following qualification, which is absolutely necessary to 
prevent the most grievous injustice and the most revolting absurdities: ‘‘Shall, 
as between the lessor, on the one hand, and the bankrupt, his trustee or estates, 
on the other hand, be deemed to have been surrendered.”’ 


LUSH, L.J.—I have felt great difficulty in putting a proper construction on the 
words of s. 23 of the Bankruptcy Act. I agree that we must insert qualifying 
words into it in order to carry out its object, as it is quite impossible to construe 
it literally without involving an absurdity. The obvious intent of the Bankruptcy 
Act is to free the bankrupt from future liability. The obvious intent of s. 23 was 
to free the bankrupt’s estate from onerous contracts, which, if the trustee could 
not get rid of them, would be standing burdens on the estate. In order to prevent 
absurdity, we must read the word ‘‘surrendered’’ in a qualified sense. On reading 
the words of the section, we find that the trustee may disclaim a lease if it contains 
onerous covenants, and that when disclaimed the lease shall be deemed to have 
been surrendered on the date of the order of adjudication. The court may make an 
order as to possession, and any person injured may prove on the estate. 

To give literal effect to the words of the section, if the lease had been actually 
surrendered, the lessor must be deprived of all his rights under it. I think that 
the object of the section was to put the trustee in the same position as if the 
lease had never vested in him. Any qualifying words should have some effect, 
as it seems to me, so as to put the trustee, after disclaimer, in the same position 
as if the lease had never been granted at all. The object was to relieve the 
bankrupt’s estate and trustee from liability, and not to interfere with the rights of 
third parties, except so far as might be actually necessary. I at first thought that 
the section could not be applied to a case where an underlease had been granted. 
On consideration I think qualifying words must be inserted as to delivering up 
Where the possession of the property is in the trustee himself, he 
that construction carries out the Act by enabling 





possession. 
must give it up to the lessor, and 
him to give up and get rid of the burdensome property. 

This is the first time that the precise point has been before the court. The 
framers of the rules under the Act made it necessary, under the Bankruptcy Rules, 
1871, r. 28, for the trustee to get the sanction of the court to the execution Of the 
disclaimer of a lease, and the court may eall all interested persons before it. 
object of that part of the rule seems to have been to prevent the trustee eee 
wasting valuable property. In Smalley v. Hardinge (3) the question was Sahel 
different. There the trustee in bankruptey had disclaimed the lease, and b i. 
landlord thought that he had a right to bring ejectment against the under-lessee ; 
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and the only que ‘ 
member, aa whether the disclaimer, operating as a surrender, had the effect of 


i nd to the under-lease. The disclaimer can have no effect so as to 
REE the interest of the original lessor in the land which he has eae 
Lest any expression of opinion now given should lead people to suppose that a 
present decision is at variance with what was laid down by the Court of Appea 
in Smalley v. Hardinge (3) I think it necessary to add that, if the same case again 
arose, it would be decided in exactly the same way as that case was decided. . 

Methold.—I presume that the under-lessee may be admitted to prove against the 
estate of the bankrupt for the difference between the rent of £70, which he will now 
have to pay, and the rent of £56 11s. 3d., reserved by the under-lease. 


SIR GEORGE JESSEL, M.R.—Yes; the under-lessee is entitled to prove for 
that. 
Solicitors : Henderson & Buckle; H. Montagu; Baddeley & Sons. 
(Reported by Franx Evans, Esq., Barrister-at-Law.] 


PEARSON v. HEYS 


| QueeNn’s Bencu Division (Pollock, B., and Manisty, J.), June 28, 1881} 


[Reported 7 Q.B.D. 260; 50 L.J.M.C. 124; 45 L.T. 680; 
45 J.P. 730; 80 W.R. 156] 


Bastardy—Affiliation order—Term not stated by justices in court included by 
mistake in order as drawn up—Validity of added term—Weekly payments— 
Termination—Marriage of mother of child. 

By s. 4 of the Bastardy Laws Amendment Act, 1872, justices might adjudge 
a man to be the putative father of a bastard child, and, if they thought fit, 
“having regard to all the circumstances of the case,’’ might make an order 
on the putative father for the payment to the mother of the child of a weekly 
sum for the maintenance and education of the child. By s. 5 such an order 
ceased to be of any force or validity after the child had attained the age of 
13 or died, provided that the justices might direct the payment to be made 
until the child was 16. 

By a mistake made by an assistant to the justices’ clerk the putative father 
of a bastard child was ordered to pay to the mother a weekly sum until the 
child should attain the age of sixteen years, or should die, ‘‘or the said mother 
shall marry,’’ these last words not being included in the oral statement made 
in court when the justices pronounced their decision. Upon the subsequent 
marriage of the mother, the putative father discontinued the weekly payments. 
On a complaint by the mother of the child, 

Held: (i) the court could only look at the order as formally drawn up and 
could not consider the terms of the justices’ oral pronouncement; (ii) the 
justices had a discretionary power to make an order terminating before the 
13 or 16 years specified in s. 5, and, therefore, the provision that the payments 
should continue until the mother should marry was valid and effectual and 
on her marriage the order ceased to be of any force. 


Notes. The Bastardy Laws Amendment Act, 1872, was repealed by the Affilia- 
tion Proceedings Act, 1957, of which, for the provisions dealt with in the present 
case, see 8. 4 and s. 6: 87 Haussury’s Srarures (2nd Edn.) pp. 40, 43. 

Considered : Williams v. Davies (1888), 11 Q.B.D. 74. 


stion present to the mind of the court, of which I was one A 


B 
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AAs to affiliation orders, see 83 Harspury’s Laws (8rd Edn.) 122 et seq.; and 


D 


for cases see 3 Digest (Repl.) 461 et seq. 


Cases referred to in argument: 


Ez parte Johnson (1863), 3 B. & S. 947; 2 New Rep. 111; 82 L.J.M.C. 198; 
27 J.P. 661; 9 Jur.N.S. 1128; 11 W.R. 620; 122 E.R. 854; sub nom. R. 7 
Essex Justices, 8 L.T. 275; 3 Digest (Repl.) 461, 446. 

. v. Lanyon (1872), 27 L.T. 855; 8 Digest (Repl.) 463, 470. 

Sotheron v. Scott (1881), 6 Q.B.D. 518; 44 L.T. 522; 45 J.P. 423; 29 W.R. 
vty sub nom. Southeran v. Scott, 50 L.J.M.C. 56; 3 Digest (Repl.) 466, 

Hardy v. Atherton (1881), 7 Q.B.D. 264; 50 L.J.M.C. 105; 44 L.T. 776; 45 J.P. 
683; 29 W.R. 788; 3 Digest (Repl.) 466, 436. 

Ex parte Coley (1851), 4 New Sess. Cas. 507; 16 L.T.O.S, 419; 2 L.M. & P. 
130; 15 J.P. 420; 15 Jur. 128; sub nom. R. v. Green, 20 L.J.M.C. 168; 3 
Digest (Repl.) 461, 450. 

Stacey v. Lintell (1879), 4 Q.B.D. 291; 48 L.J.M.C. 108; 40 L.T. 558; 48 J.P. 
510; 27 W.R. 551, D.C.; 3 Digest (Repl.) 442, 342. 


Case Stated by justices for the county of Lancaster. 

At a petty sessions holden at Haslingden, in and for the division of Rossendale, 
on May 6, 1881, a complaint, preferred by the respondent, Dinah Heys, against 
the appellant, James Pearson, under s. 4 of the Bastardy Laws Amendment Act, 
1879, charging that the appellant had neglected to pay to the respondent the sum 
of £5 4s. for arrears under a bastardy order, was heard and determined by the 
justices who directed the said sum with costs to be recovered by distress and sale of 
the goods of the appellant, and in default of distress the appellant to be imprisoned 
for one calendar month. 

On the hearing of the complaint no evidence was given on oath, as all the 
facts material to the issue, and which were as follows, were admitted by all 
parties. On June 16, 1873, an order in bastardy was made against the appellant 
upon the application of the respondent, then Dinah Yates, a single woman, in 
respect of a child born on May 21, i873. Under that order the appellant was 
ordered to pay to the respondent ‘‘the sum of 4s. weekly until the child attains 
sixteen years of age.’’ The assistant to the clerk to the justices, in making out 
the order and copy for service, used two of the printed forms applicable to the law 
relating to children born prior to Aug. 10, 1872, which contained a direction that 
the payment by the putative father should cease on the marriage of the mother. 
On Mar. 23, 1879, the respondent married, and the appellant refused to continue 
the payments. Until that time the respondent was not aware of the mistake in 
the order. The sum of £5 4s. was alleged by the respondent to be due from the 
appellant in respect of the child, and the complaint was made which forms the 
subject of this case. ; 

On the part of the appellant it was contended that the order was good in every 
respect, and must be taken to be the order the justices intended to make, inasmuch 
as no other order had been served on the appellant, and no amended order could 
now be obtained by reason of the death of one of the justices. The appellant's 
solicitor further contended that the justices had discretionary power, after the 
passing of the Bastardy Laws Amendment Act, 1872, to insert the provision that 
the payments should cease on the marriage of the mother, and that, as such pro- 
vision was found in the only order ever signed by the justices and served upon 
the appellant, it was a binding limitation on the period of the payments, ae 
contingency of the mother’s marriage having happened, the appellant's ge 
to make any further payments ceased. The respondent 8 solicitor replied t at 
the order as announced in court was in accordance with Jaw, and she was entitled 
to have the same embodied in the printed order served on the appellant; that the 
gare was embodied in the form annexed, but that something else had been added 
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which the magistrates never authorised. The respondent's solicitor further con- 
tended that, if the order could not be amended by the issue of another in proper 
form, then the order, so far as the words ‘‘or the said Dinah Yates shall marry 
were concerned, must be treated as bad, the magistrates having no authority to 
insert such a condition, their discretionary power as to the period of payments 
being limited to the age of the child. 

The justices found as a fact that the magistrates in 1873 did not intend to 
insert any condition in the order as to the payments ceasing on the marriage of 
the mother, and found that, with the exception of the words in question, the 
order was good, and, such words having been inserted by mistake, they would be 
justified in treating them as surplusage. They were further of opinion that when 
the order was made the magistrates had no power to insert such a condition, and, 
whether the same had been inserted with their knowledge and consent, or by 
mistake or otherwise, the order to that extent would be bad. Accordingly, they 
decided that the order was intelligible and complete and valid without the words 
quoted, and that by their insertion in the manner described the appellant was 
not relieved from his liability on the marriage of the respondent, and gave our 
determination against the appellant. 7 

By the Bastardy Laws Amendment Act, 1872: 


Section 4. ‘‘After the birth of such bastard child, on the appearance of the 
person so summoned... the justices in such petty session shall hear the 
evidence of such woman, and such other evidence as she may produce and 
shall also hear any evidence tendered by or on behalf of the person alleged 
to be the father, and if the evidence of the woman be corroborated in some 
material particular by other evidence to the satisfaction of the said justices, 
they may adjudge the man to be the putative father of such bastard child, and 
they may also, if they see fit, having regard to all the circumstances of. the 
case, proceed to make an order on the putative father for the payment to 
the mother of the bastard child ....of a sum of money weekly .... for the 
maintenance and education of the child... .’’ ; ’ 

Section 5. ‘‘No order for the maintenance and education ....of any such 
child made in pursuance of this Act shall, except for the purpose of recovering 
money previously due under such order, be of any force or validity after the 
child in respect of whom it was made has attained the age of thirteen years, 
or after the death of such child; provided, that the justices may in the order 
direct that the payments to be made under it in respect of the child shall 
continue until the child attains the age of sixteen years, in which case such 
order shall be in force until that period.’’ 

French for the appellant. 
J. Fraser Macleod for the respondent. 


POLLOCK, B.—I cannot say that I feel very much difficulty in this case. I 


am always glad, whenever a matter of form may be more or less in conflict with H 


the real and actual substance of a case, to be able to give effect to the substance 
rather than to the form. 

_ Upon looking at the order of justices, as it was formally drawn up by their clerk 
in the present instance, we find that it is an order made by them upon the 
appellant, directing him to pay to the respondent the weekly sum of 4s. 


“until the bastard child, of which the justices had adjudged him to be the 
putative father, should attain the age of sixteen years, or should die or the 
mother [the respondent] should marry.’’ 


It has been argued before us by the learned counsel for the respondent that that 
order is not the real order of the justices, but that the order which they 
pronounced in court on the hearing of the complaint, the minutes of which 
entered in the justices’ minute-book, is, and must be looked u 
real order in the matter. That, T think, is not so; for, 


orally 
were 
pon as being, the 
whether or not there was 


D 
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any power of amending the order that was drawn up, No such power was exercised 
and that order so drawn up, therefore, stands, and must alone be looked at as ihe 
order in the case. It is perfectly clear in terms. 

The question then arises: Is that order a good or a bad one, and had the justices 
power to limit the order as they have done with reference to the mother’s marrying, 
or had they not? The answer to that question depends upon ss. 4 and 5 of the 
Bastardy Laws Amendment Act, 1872. By s. 4 of that Act, the justices in petty 
sessions, after hearing evidence on the part of the mother, and, if there be any 
such produced before them, on the part of the alleged father also, may, if 
satisfied by the evidence, adjudge the man to be the putative father of the child; 
and they may also, if they see fit, having regard to all the circumstances of the 
case, proceed to make an order on the putative father for the payment to the 
mother of the child of a sum of money weekly, not exceeding 5s. a week. It is 
true that by s. 5 it is enacted that no order for maintenance, etc., of a bastard 
child shall be of any force or effect, except for the purpose of recovering arrears of 
payments previously due, after the child has attained the age of thirteen years or 
after its death, but it is also thereby provided that 


“the justices may in the order direct that the payments to be made under 
it in respect of the child shall continue until the child attains the age of sixteen 
years, in which case such order shall be in force until that period.”’ 


The limit of the order, therefore, under ordinary circumstances, is thirteen years, 
but the justices may direct that it shall be extended to and continue for sixteen 
years, which is the extreme limit allowed by the Act. There is no language in 
the Act to show that the justices may not adapt the order to ‘‘all the circumstances 
of the case,’’ and that they may not, having regard to such circumstances, limit 
the duration of the weekly payments to such period shorter and less in duration 
than the statutory period of either sixteen or thirteen years, as they may think fit. 
There are, indeed, many cases which occur to one’s mind in which it would be 
neither just nor expedient to make an order on the putative father, a poor labourer 
probably, for the full period allowed by the statute, as for instance, where it 
might be well known to the justices that the mother would at some subsequent 
date, anterior to the expiration of the statutory period, come into possession of 
property amply sufficient to enable her to maintain the child out of her own 
means. 

The justices, therefore, may well and reasonably, I think, possess the dis- 
cretionary power to limit the duration of these payments, and I can see nothing 
in the statute that is inconsistent with their having it. That being so, the afflia- 
tion order as drawn up was well made, and the limitation with respect to the 
mother’s marrying cannot be looked upon or considered as surplusage. That order, 
therefore, was a good and valid order, but ceased to be enforceable (except, of 
course, with respect to arrears due at the time) upon the marriage of the respondent 
in 1879. The decision of the justices now appealed from must be reversed, and 


judgment be given for the appellant. 


I am of the same opinion. I find no words in the statute which 
on, to make an order 


MANISTY, J. 
exclude the right and power of the justices, in their discreti 
limiting the duration of the payments to the mother to some period less than either 
the sixteen or thirteen years from the birth of the child, which are specified in 
the statute. There are words in the Act of Parliament which fix a maximum 
period for the duration of the order, but there are none which cireumscribe or 
fetter the discretion of the justices in assigning a shorter period for it if they 
deem it expedient so to do. 

Under the Poor Law Amendment Act, 1844 [repealed], and prior to the Act 
of 1872, an order for the maintenance of a bastard child ceased to have any force 
or effect after the marriage of the mother, except in so far as to enable arrears 
of payments previously due to be recovered; but in 1872 the legislature altered 
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that condition of things, and under the Act of 1872, which repealed that provision, 
an affiliation order may be enforced after the mother’s marriage so long as the 
child remains under the age of thirteen years or sixteen years as the case may be. 
The justices, under s. 4 of the Act of 1872, are to ‘have regard to all the circum- 
stances of the case’ before them, and, in my opinion, they have under these 
words, which are very wide, a discretionary power, in a case in which it appears 
to them right and just that they should do so, to order that the payments shall 
continue for a less period than thirteen years, and to direct whether or not they 
shall cease on the mother’s marriage. At first I was rather inclined to think that 
this view of the power of the justices under the statute might operate sometimes 
unjustly, as, for instance, in a case where the mother, at the expiration of the 
fixed period, might still be unable to maintain the child; but on looking at s. 3 
of the statute my doubt on that point was removed. By that section the mother 
may, either before the birth, or within twelve months from the birth of the child, or 
at any time thereafter if the father of the child has within twelve months after its 
birth paid money for its maintenance, apply for a summons against the putative 
father. 

In the present case the order was made, and money paid under it in 1873 within 
twelve months from the birth of the child, so that the mother may, it would 
seem, at the expiration of the period mentioned in the order, apply again to the 
justices for another order. The only other question is whether we are to look at 
the order as formally drawn up and acted upon, or are to go behind it and put the 
decision of the justices orally pronounced in its place. I think we can only look 
at the order which was formally drawn up, and which has been acted on. On all 
points, therefore, my judgment is for the appellant, viz., that the affiliation order 
of 1873 was good, but ceased to have effect (except as provided in the statute 
with reference to arrears previously due) upon the marriage of the mother, and 
that the decision of the justices at the hearing in May last was wrong and should 
be reversed. 

Appeal allowed. 


Solicitors: Shaw dé Tremellen, for Forshall € Parker, Preston; Clarke, Wood- 
cock € Ryland, for J. O. Thomson, Haslingden. 


[Reported by Henry Leren, Esq., Barrister-at-Law.] 
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BEATTY AND OTHERS »v. GILLBANKS 


[Queen's Bencx Drviston (Field and Cave, JJ.), June 13, 1882] 


[Reported 9 Q.B.D. 308; 51 L.J.M.C. 117; 47 L.T. 194; 
46 J.P. 789; 15 Cox, C.C. 138] 


Criminal Law—Unlawful assembly—‘Tumultuously assembling to the dis- 
turbance of the public peace’’—Innocent purpose—Probability of breach of 
peace by opponents. 

Knowledge by persons peaceably assembling for a lawful purpose that their 
assembly will probably be opposed by other persons who will indulge in 
violence and so disturb the peace does not render the assembly unlawful. 

The appellants, with a considerable number of other persons, forming a body 
called the ‘‘Salvation Army,’’ assembled together in the streets of a town for 
a lawful object, and with no intention of carrying out their object unlawfully, 
or by the use of physical force, but knowing that their assembly would be 
opposed and resisted by other persons in such a way as would in all probability 
tend to the committing of a breach of the peace on the part of such opposing 
persons. A disturbance of the peace having been created by the forcible 
opposition of a number of persons to the assembly and subsequent procession 
through the streets of the appellants and their supporters, who themselves used 
no force or violence, | 

Held: the appellants had not been guilty of unlawfully and tumultuously 
assembling to the disturbance of the peace, and, therefore, could not be con- 
victed of unlawful assembly. 


Notes. Considered: Wise v. Dunning, [1900-3] All E.R.Rep. 727; Duncan v. 
Jones, [1935] All E.R.Rep. 710. Referred to: O'Kelly v. Harvey (1882), 15 Cox, 
C.C. 485; R. v. Graham and Burns (1888), 4 T.L.R. 212; R. v. Clarkson (1892), 
8 T.L.R. 248. 

As to unlawful assemblies, see 10 Hatsrury’s Laws (8rd Edn.) 585-587; and for 
cases see 15 Dicest (Repl.) 787-791. 


Cases referred to in argument: 
R. v. Vincent (1839), 9 C. & P. 91; 3 State Tr.N.S. 1037; 15 Digest (Repl.) 788, 


7387. 

R. v. Neale (1839), 9 C. & P. 481; 3 State Tr.N.S. App. 1812; 15 Digest (Repl.) 
788, 7383. . 

Redford v. Birley (1822), 8 Stark. 76; 1 State Tr.N.S. 1071; 15 Digest (Repl.) 
783, 7357. 


Case Stated by justices for the petty sessional division of Axbridge, Somerset, 
sitting at Weston-super-Mare. 

On Mar. 29, 1882, before the justices the three appellants Beatty, Mullins, and 
Bowden were charged on the complaint of the respondent Gilbanks, superintendent 
of constabulary, for that they had unlawfully and tumultuously assembled, with 
divers other persons, to the number of 100 or more, in public thoroughfares, called 
Walliscote Road, Regent Street, and other places within the parish of Weston- 
super-Mare, on Mar. 26, 1882, to the disturbance of the public peace and against 
the peace of our Lady the Queen. On the hearing of the complaint it was proved 
or admitted that the Salvation Army was an organised body of persons who were 
and had for some time been in the habit of forming themselves into processions : 
more than 100 persons, and in such processions parading the principal re 7 
public places of the town. Those processions were formed at the hall cers Sa ag 
tion Army, and, after their formation, proceeded, headed by a band an i ne srPw 
banners, through the streets, collecting as they went a mob of persons wit : oe 
attended by much shouting and singing, uproar and noise, they Aegan y re- 
turned to the hall, where a meeting was then held. The appellant Beatty was 
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captain and a leader of the Salvation Army, and organised and eaeea the a 
cessions and meetings. The other appellants Mullins and Bowden hc 
leaders of the Salvation Army, and assisted in organising and directing t pesee 
sions and meetings. There was another organised band of persons at . n- 
super-Mare, called the Skeleton Army, which also paraded the streets, Sa 
antagonistic to the Salvation Army and its processions. There were num ers 5: 
other persons at Weston-super-Mare who, as soon as the Salvation Army cay 
for the purpose of parading the streets were in the habit of assembling in a mob fe) 
great numbers about and around and in front of the procession of the Salvation 
Army. Some of these, together with the Skeleton Army, assembled to dispute the 
passage of the Salvation Army through the streets, some to encourage such passage, 
with shouting, singing, uproar, and noise, to the great terror, disturbance, annoy- 
ance, and inconvenience of the peaceable inhabitants of the town and to the 
ndangering of the public peace. 

On ive Chant a ead to Mar. 23, 1882, the procession of the Salvation 
Army, accompanied by such a mob as aforesaid, had come into collision with the 
Skeleton Army and other persons who were antagonistic to the Salvation Army, and 
thereupon a free fight, great uproar, blows, tumults, stone-throwing, and disorder 
ensued. On Mar. 23, 1882, the Salvation Army formed a procession and paraded 
the streets and places, accompanied by a disorderly and riotous mob of over 2,000 
persons who had been collected as the Salvation Army proceeded. In the midst 
of the mob were fighting and great disturbance, stone-throwing, and noise. The 
police were for a long time overpowered and unable to cope with the disturbance, 
and the Salvation Army forced their way through several public streets to a public 
place called the Railway-parade, where a general fight occurred. The appellant 
Beatty led and directed the Salvation Army on this occasion, but neither he nor 
the other appellants were seen to commit any overt act of violence. The police 
were ultimately reinforced and the crowd then dispersed. In all probability blood- 
shed and injury were prevented by the interference of the police. These matters 
caused great terror and alarm in the minds of the peaceable inhabitants of the town 
who believed, and had good reason to believe, that the processions would lead to a 
repetition of the disturbances, and would endanger life, property, and the public 
peace, and who, in consequence, brought the matter to the notice of the sergeant 
of police in charge of the peace of the town and made complaints to him thereupon. 
In consequence, a notice was issued signed by two of the magistrates, and copies 
of it were placarded in conspicuous parts of the town and were served on the prin- 
cipal appellant Beatty, in these terms: 


‘Public Notice—Whereas it hath been made to appear unto us, the under- 
signed, two of Her Majesty's justices of the peace for the county of Somerset, 
acting in and for the division of Axbridge in the same county, upon the oath of 
divers persons, that a riotous and tumultuous assembly did take place on the 
night of Mar. 23, in certain public streets at Weston-super-Mare, in the said 
county, and further, that there are reasonable grounds for apprehending a 
repetition of such riotous and tumultuous assembly in the public streets of 
Weston-super-Mare as aforesaid; we do therefore hereby require, order, and 
direct all persons to abstain from assembling to the disturbance of the public 
peace within the said parish.—Given under our hands and seals at Weston- 
super-Mare aforesaid this Mar. 24, 1882. (Signed by two Magistrates.)”’ 


On Sunday, Mar. 26, at 10.80 a.m. while numbers of the inhabitants of the town 
were proceeding to places of worship, the Salvation Army, under the direction of 
the appellants, was formed into a procession of 100 or more persons, and, havin 
been so fornied, commenced to march away from their hall, through the whtedta ns: 
public places of the town. The appellants marched at the head of the procession 
which was surrounded by a tumultuous and shouting mob of some hundred peradns; 
which rapidly increased as the procession passed on. The police sergeant met the 
procession (after it had paraded through certain principal public streets) in a 


4 


Q.B.D.] BEATTY v, GILLBANKS (Frzxp, J.) 561 


A public street called Walliscote Street, and with others of the police force stopped 


= 


a 


conning tar ei and asked the appellant Beatty if he was leading the 
es: received a copy of the notice. The appellant Beatt 

admitted that he was leading the procession and had received the notice The 
sergeant of police told him that he must obey the notice, and must desist hom lead- 
ing the procession, and must disperse at once or he would be arrested. The appel- 
lant Beatty refused to comply and marched on at the head of the procession a 
twenty yards further, and told the sergeant that he would still proceed, and there- 
upon he was arrested. After he was arrested he shouted to the co ae to proceed 
The other appellants, Mullins and Bowden, then took the direction of the procession 
and persisted in leading it on, whereupon they also were arrested. Neither of the 
appellants were guilty of any overt act of violence other than the acts aforesaid 
and submitted quietly to their arrest. 

The appellants intended to parade their procession through the principal streets 
and public places of the town, and to collect on their march a large mob of persons 
to accompany them; and they had good reason to expect that they would come into 
collision with the Skeleton Army and other persons antagonistic to the procession, 
and that there would be the same fighting, stone-throwing, and disturbance as there 
had been on previous occasions, and intended on meeting such opposition to force 
their way through the streets and places as they had done on previous occasions. 

It was contended for the appellants that there had not been any unlawful and 
tumultuous assembling on their part, that they had not been guilty of the charge 
and complaint made against them, that their arrest had been unlawful and that they 
should be discharged. The magistrates, however, thought that the charge had 
been made out, and ordered the appellants to be bound over to find sureties to keep 
the peace for twelve months. The appellants appealed, the questions of law stated 
for the opinion of the court being whether the facts found by the justices to be 
proved constituted the offence charged in the complaint, and whether the order 
made was valid. 


Edward Clarke, Q.C., Sutherst, and L. C. Jackson for the appellants. 
A. R. Poole and Valpy for the respondent. 


FIELD, J.—I am of opinion that this order cannot be supported, and must, 
therefore, be discharged. The appellants together with a large number of other 
people, belong to a body of persons called the Salvation Army, who are associated 
together for a purpose which cannot be said to be otherwise than lawful and laud- 
able, or, at all events, cannot be called unlawful, their object and intention being 
to induce a class of persons who have little or no knowledge of religion and no taste 
or disposition for religious exercises or for going to places of worship to join them 
in their processions, and so to get them together to attend and take part in their 
religious exercises, in the hope that they may be reclaimed and drawn away from 
vicious and irreligious habits and courses of life, and that a kind of revival in the 
matter of religion may be brought about among those who were previously dead 
to anv such influences. That undoubtedly is the object of the Salvation Army, and 
of the appellants, and no other object or intention has been or can be imputed to 
them; and, as has been said by their learned counsel, and doubtless with perfect 
truth, so far are they from desiring to carry out that object by means of any force 
or violence, their principles are directly and entirely opposed to any conduct of that 
kind, or to the exercise or employment of anything like physical force. Indeed, it 
appears that on the occasion in question they used no personal force or violence, but, 
on the contrary, when arrested by the police, they submitted quietly without the 
exhibition of any resistance either on their own part or on that of any other 
member of their body. 

Such being their lawful object and intention, and having no desire or intention of 
or violence of any kind, it appeared that on Mar. 26, 1882, they 
sly done on other occasions, in considerable numbers 
through the streets of 





using force 
assembled, as they had previously 
at their hall, and proceeded to march thence in procession 
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ton-super- Mare. 
Mie si assembly be said to be an unlawful one. Numerous instances might be 


mentioned of bodies of persons assembling in much larger numbers, ell sig 3 
accompanied by banners and bands of music, through the public ap S, ‘i ae 
one has ever doubted that such processions were perfectly lawful. e eis ‘ : 
complain that, for having so assembled as I have stated, they have been a ee 
guilty of the offence of holding an unlawful assembly, and have in consequence gi 
ordered to find sureties to keep the peace, in the absence of any evidence of their 
i ken it. 

* cananodaaner tbe that the justices should find that some unlawful act had been 
committed by the appellants in order to justify them in binding them over. The 
offence charged against them is 

‘‘unlawfully and tumultuously assembling with others to the disturbance of the 

public peace, and against the peace of the Queen,” 
and before they can be convicted upon the charge clear proof must be adduced that 
the specific offence charged has been committed. Was that charge sustained ? 
There is no doubt that the appellants did assemble together with other persons in 


great numbers, but that alone is insufficient. The assembly must be a “tumultuous: 


9 


assembly,’’ and ‘‘against the peace,’’ in order to render it an unlawful one. But 
there was nothing so far as the appellants were concerned to show that their con- 
duct was in the least degree ‘‘tumultuous”’ or ‘‘against the peace.’’ All that they 
did was to assemble together to walk through the town, and it is admitted by the 
learned counsel for the respondent, that as regards the appellants themselves, there 
was no disturbance of the peace, and that their conduct was quiet and peaceable. 
But it is argued that, as their line of conduct on the occasion in question was the 
same as had on previous similar occasions led to tumultuous and riotous proceedings 
with stone-throwing and fighting, causing a disturbance of the public peace and 
terror to the inhabitants of the town, and as on the present occasion like results 
would in all probability be produced, therefore the appellants, being well aware 
of the likelihood of such results again occurring, were guilty of the offence charged 
against them. ; j 

Without doubt, as a general rule it must be taken that every person intends what 
are the natural and necessary consequences of his own acts, and if in the present 
case it had been their intention, or if it had been the natural and necessary con- 
sequence of their acts, to produce the disturbance of the peace which occurred, 
then the appellants would have been responsible for it, and the magistrates would 
have been right in binding them over to keep the peace. But the evidence as set 
forth in the Case shows that, so far from that being so, the acts and conduct of the 
appellants caused nothing of the kind, but, on the contrary, that the disturbance 
that did take place was caused entirely by the unlawful and unjustifiable inter- 
ference of the Skeleton Army, a body of persons opposed to the religious views of 
the appellants and the Salvation Army, and that but for the opposition and mole- 
station offered to the Salvationists by these other persons, no disturbance of any 
kind would have taken place. The appellants were guilty of no offence in their 
passing through the streets, and why should other persons interfere with or molest 
rear: bea, right had they to doso? If they were doing anything unlawful it was 
gistrates and police, the appointed guardians of law and order, to 
interpose, 
eteane ce s high tne ae BAER as laid down in the books and the cases, 
meh pc ae Layne ew 3 ¥ e matter for which the learned counsel for the 
ec asc fy me poy 0 en ses that persons acting lawfully are to be 
eat naeetils gk sd y, ecause other persons are thereby induced 
St Seer oe ; a disturbance. In Russet on Crimes (4th Edn.), 

Ps , iII, wful assembly is defined as follows: 
‘An unlawful assembly, 


a according to the common opinion, is a disturbance of 
® peace by persons as 


sembling together with the intention to do a thing 


That, in itself, was certainly not an unlawful thing to do, nor A 
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C 
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which, if it were executed, would make them rioters, but neither actually 
executing it nor making a motion towards the execution of it.’’ 


It is-clear that, according to this definition of the offence, the appellants were not 
guilty, for it is not pretended that they had, but, on the contrary, it is admitted that 
endane 9 Sere an - ee a riot, or to commit any riotous or other unlaw- 
és - Many ig es of what are unlawful assemblies are given in Hawx1ns’ 

LEAS OF THE Crown (8th Edn.), book 1, cap. 28, ss. 9 and 10, p. 516, in all of 
which the necessary circumstances of terror are present in the assembly itself, either 
as regards the object for which it is gathered together, or in the manner of its 
assembling and proceeding to carry out that object. The present case, however 
ditfers from the cases there stated; for here the only terror that existed was chased 
by the unlawful resistance wilfully and designedly offered to the proceedings of the 
Salvation Army by an unlawful organisation outside and distinct from them, called 
the Skeleton Army. 

It was suggested by the respondent’s counsel that, if these Salvation processions 
were allowed, similar opposition would be offered to them in future, and that similar 
disturbances would ensue. But I cannot believe that that will be so. I hope, and 
I cannot but think, that when the Skeleton Army, and all other persons who are 
opposed to the proceedings of the Salvation Army, come to learn, as they surely will 
learn, that they have no possible right to interfere with or in any way to obstruct 
the Salvation Army in their lawful and peaceable processions, they will abstain from 
opposing or disturbing them. It is usual happily in this country for people to 
respect and obey the law when once declared and understood, and I hope and have 
no doubt that it will be so in the present case. But, if it should not be so, there is 
no doubt that the magistrates and police, both at Weston-super-Mare and every- 
where else, will understand their duty and not fail to do it efficiently, or hesitate, 
should the necessity arise, to deal with the Skeleton Army and other disturbers 
of the public peace as they did in the present instance with the appellants, for no 
one can doubt that the authorities are only anxious to do their duty and to prevent 
a disturbance of the public peace. The present decision of the justices, however, 
amounts to this, that a man may be punished for acting lawfully because he knows 
that his so doing may induce another man to act unlawfully—a proposition without 
any authority whatever to support it. Under these circumstances, the questions 
put to us by the justices must be negatively answered, and the order appealed 
against be discharged. 


CAVE, J.—I am entirely of the same opinion. The question in this case is 
whether these persons were guilty of the offence of unlawfully and tumultuously 
assembling together to the disturbance of the public peace and that of the Queen, 
and I am of opinion that they were not. 

The learning on the subject of ‘‘unlawful assemblies’’ is to be found in Haw- 
xIns’ PLEAS oF THE Crown and Datron’s Country Justice. In the first-mentioned 
authority the definition of an unlawful assembly is given, which my brother FIELD 
has referred to in his judgment; but it is there further said: 


“This seems to be much too narrow a definition; for any meeting whatever of 
great numbers of people with such circumstances of terror as cannot but 
endanger the public peace and raise fear and jealousies among the king’s sub- 
jects seems properly to be called an unlawful assembly, as when great numbers, 
complaining of a common grievance, meet together, armed in a warlike manner, 
in order to consult together concerning the most proper means for the recovery 
of their interests, for no man can foresee what may be the event of such an 


assembly.”’ 


Further it is said: 
‘Algo an assembly of a man’s friends for the defence of his person against those 
© beat him if he go to such a market, &c., is unlawful, for he who 


ho threaten t : 
who threa his safety by demanding the surety 


ia in fear of such assaults must provide for 
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of the peace against the persons by whom he is threatened, and not make use 
of such violent methods, which cannot but be attended with the danger of 
raising tumults and disorder to the disturbance of the public peace. Yet an 
assembly of a man’s friends in his own house for the defence of the possession 
thereof against those who threaten to make an unlawful entry therein, to or 
for the defence of his person against those who threaten to beat him therein, is 


’ 


indulged by law, for a man's house is looked upon as his castle’’: 


Hawxrns’ Pueas or THE Crown (8th Edn.), book 1, c. 28, ss. 9, 10, p. 516. So far 

Hawkins; but Darron, in his Counrry Justice, goes further where, in cap. 136, s. 

1, it is said: 
‘‘An unlawful assembly, riot or rout, is where three or more shall gather to- 
gether, come, or meet in one place, to do some unlawful act with violence, and 
that unlawful act must be malum in se and not malum prohibitum. As when 
three persons or more shall come and assemble themselves together to the intent. 
to do any’ unlawful act with force or violence against the person of another, 
his possessions or goods; as to kill, beat, or otherways to hurt or to imprison 
a man; to pull down a house, wall, pale, hedge, or ditch; wrongfully to enter 
upon or into another man’s possession, house, or land, or to cut or take away 
corn, grass, wood, or other goods wrongfully, or to hunt unlawfully in any 
park or warren, or to do any other unlawful act with force or violence, against 
the peace or to the manifest terror of the people; if they only meet to such a 
purpose or intent, although they shall after depart of their own accord without 
doing anything, yet this is an unlawful assembly.”’ 


Putting these several passages from these old authorities together, it seems to 
me to be impossible to hold that the appellants here have been brought within them 
as being guilty of unlawfully and tumultuously assembling. The meeting or 
assembly of the Salvation Army was for a purpose not unlawful. Was there an 
intention on their part to use violence? If, though their meeting was in itself 
lawful, they intended, if opposed, to meet force by force, that would render their 
meeting an unlawful assembly; but it does not appear that they entertained any 
such intention. On the contrary, when met and resisted by the Skeleton Army, 
they used no violence of any kind, and manifested no intention of meeting their 
opponents with like violence to that which the latter offered to them. I come, 
therefore, to the conclusion that the appellants were not guilty of unlawfully 
assembling, and that, for the reasons and on the grounds before mentioned, the 
judgment of the court should be pronounced in their favour. 


Appeal allowed. 


Solicitors : Whittington, Son & Baker; Crowder, Anstie & Co., for J. C. Sim- 
mons, Axbridge. 


[Reported by Henry Lercu, Esq., Barrister-at-Law. ] 
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Re DUDLEY CORPORATION AND EARL OF DUDLEY’S 
TRUSTEES 


[Court or Appeat (Brett, Cotton and Lindley, L.JJ.), November 25, 26, 1881] 
[Reported 8 Q.B.D. 86; 51 L.J.Q.B. 121; 45 L.T. 733; 46 J.P. 340] 


Local Authority—Statutory powers—Rights implied without which powers useless 
—Contrary construction of statute. 

Sewer—Sewer carried through land not belonging to local authority—Right to 
support—Duty to make and maintain sewer—Compensation for landowner— 
Percolation of sewer contents. 

If the legislature gives power to a public authority to do certain acts it 
follows as a necessary implication that the authority must also have rights 
without which the power granted to them would be useless. Where the right 
is necessary for the exercise of the statutory power its existence must be 
implied unless there is something in the terms of the statute or the circum- 
stances of the case tending to the contrary. 

Accordingly, where the Public Health Act, 1875, required local authorities 
to cause to be made such sewers as might be necessary for effectually draining 
their district, and empowered them to carry any sewer through any lands in 
their district, there being also a provision in the Act that where any person 
sustained damage by reason of the exercise of any of the powers of the Act 
full compensation should be made to him by the authority exercising. such 
power, 

Held: by requiring a local authority to make a sewer, imposing on them 
the duty of maintaining it, and giving them power to carry the sewer through 
land which did not belong to them, for which the landowner was to receive 
compensation, the legislature impliedly gave them a right as against the land- 
owner to subjacent support for the sewer. 

Observations as to an implied right to lateral support also. 

Held, further: the landowner weuld not be entitled to compensation for 
percolation of the contents of the sewer through the soil into works (e.g., 
mines) of the landowner, for, as the local authority had a right to proper 
support, any percolation which took place would necessarily be caused by a 
wrongful act of the landowner. 


Notes. The statutory provisions relating to the provision of sewers by local 
authorities are now to be found in the Public Health Act, 1936, Part II (ss. 14-42). 

Considered: South Staffordshire Waterworks Co. v. Mason (1886), 56 L.J.Q.B. 
255; London and North Western Rail. Co. v. Evans, [1893] 1 Ch. 16. Applied: 
Jary v. Barnsley Corpn., [1907] 2 Ch. 600. Referred to: Normanton Gas Co. v. 
Pope and Pearson (1883), ante p. 503; Glamorganshire Canal Navigation Co. v. 
Nizon’s Navigation Co. (1901), 85 L.T. 53; Manchester Corpn. Vv. New Moss 
Colliery, [1906] 1 Ch. 278; West Midlands Joint Electricity Authority v. Pitt, 
(1932) All E.R.Rep. 861; Newcastle-under-Lyme Corpn. v. Wolstanton, Ltd., 


1947] 1 All E.R. 218. 7 
As i the provision of sewers, see 31 Hatssury’s Laws (8rd Edn.) 200 et seq.; 


and for cases see 41 Dicest 19 et seq. For the Public Health Act, 1936, see 
19 Hausevry’s Srarures (2nd Edn.) 302. 


ses referred to: , | 
om Metropolitan Board of Works v. Metropolitan Rail. Co. (1869), L.R. 4 C.P. 


192: 68 L.J.C.P. 172; 19 L.T. 744; 17 W.R. 417, Ex. Ch.; 41 Digest 

86, 263. . Bi 

(2) North London Rail. Co. v. Metropolitan Board of Works (1859), John. 405; 
. 98 L,.J.Ch. 909; 88 L.T.0.8. 883; 28 J.P. 515; 5 Jur.N.S. 1121; 7 W.R. 


640; 70 E.R. 479; 11 Digest (Repl.) 810, 2171. 
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Also referred to in argument : 
Dunn v. Birmingham Canal Co. (1872), L.R. 8 Q.B. 42; 42 L:J.Q.B. 34; ai 


L.T. 683; 21 W.R. 266, Ex. Ch.; 11 Digest (Repl.) 175, 440. ; 
Whitehouse v. Wolverhampton and Walsall Rail. Co. (1869), L.R. 5 Exch. 6; 
39 L.J.Ex. 1; 21 L.T. 558; 18 W.R. 147, Ex. Ch.; 11 Digest (Repl.) 170, 
402, 

Roderick v. Aston Local Board (1877), 5 Ch.D. 828; 46 L.J.Ch. 802; 36 L.T. 
828; 25 W.R. 408, C.A.; 41 Digest 22, 174. 

Caledonian Rail. Co. v. Sprot (1856), 27 L.T.0.S, 264; 2 Jur.N.S. 623; 4 W.R. 
659; 2 Macq. 449, H.L.; 11 Digest (Repl.) 175, 434. 

Appeal by the plaintiffs from an order of a Divisional Court (Denman and 
Watkin Witurams, JJ.), on an award of an arbitrator. 

The corporation of Dudley, who were the sanitary authority of the borough of 
Dudley, carried sewers through land which was vested in the respondents as 
trustees of the will of the Earl of Dudley. The land in question contained mines 
and minerals, and in consequence of the construction and maintenance of the 
sewers, and the works incidental thereto, these mines and minerals could not be 
worked and gotten, in accordance with the usual and customary method of 
working, without causing the subsidence of the surface, risk of injury to the 
sewers, and risk of percolation of sewage into the mines. The question of the 
amount of compensation payable by the corporation to the respondents was referred 
to an umpire who found that there was reasonable ground for apprehending that 
the mines might be permanently or temporarily damaged, and that in consequence 
of the premises the value of the mines and minerals was diminished. In a Special 
Case the umpire left the following questions to the court. 


‘‘Whether the corporation were entitled to have the sewers supported by 
the lands under the same, or adjacent thereto, or the trustees were entitled 
to work the mines and minerals as freely as if the sewers had not been made.”’ 

‘“Whether, in case the sewer should leak in consequence of the working of 
the mines, and sewage and water should percolate into the mines, and damage 
the same, the trustees would have any cause of action against the corporation 
for such injury and damage.” 


The award then stated the amount of compensation—£1,500—to be paid in each 
event if the questions were decided in favour of the trustees. The Divisional Court 
(Denman and Warxin Witt1ams, JJ.), held that £3,000 was payable, and gave 
judgment accordingly. The corporation appealed. 


Jelf, Q.C., and A. T. Lawrence for the corporation. 
Sir Farrer Herschell, Q.C., and Anstie for the respondents. 


BRETT, L.J.—The parties have left it to us to say, without regard to the form 
of the questions left to us in the Special Case, what are the rights and liabilities of 
the parties to this litigation. The local authority had, under the powers con- 
tained in the Public Health Act, 1875, placed a sewer on land belonging to the 
trustees of the late Lord Dudley, and for this the trustees claimed compensation 
The matters in respect of which the trustees claimed to be compensated were te 
In the first place, they claim in respect of the burden which was put on them b 
the mere fact of the sewer being made in the position in which it is, for they 
contend that the statute imposes on them an obligation so to deal with Hhais eae 
land as not to take away support from the sewer. Secondly, they claim in respect 
of the risk of percolation of water from the sewer into the mines underneath Th 
argument against them is that there is no burden cast on them go to use their ] a 
as not to withdraw support from the sewer, and that nothing in the Act i 
the corporation a right to any support for any sewer which they may make gre 
to percolation they say that there can be no right of action or right te oa ti ; 
if the landowners are bound to support the sewer, because, if they are ae of 
any percolation that may take place must necessarily be nates by Herne 


F 
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Wrongful act in so using their land as to withdraw the support which they are 
bound to give to the sewer. 

The first question which we have to consider is this: Does the Public Health 
Act, 1875, give the local authority who have made the sewer any right, as against 
the owners of land or mines, to support for the sewer, and, if any, what right 
does it give? It is admitted that there is no express Clause in the statute giving 
any such right, and the question is whether such an implication is to be gathered 
from the provisions of the statute that the court must say that such a right exists, 
and if such an implication is to be made, what is the right? The general rule 
is that if the legislature gives power to a public authority to exercise powers under 
an Act of Parliament, it follows as a necessary implication that there must be such 
rights as those without which the powers given would be useless. We cannot 
imply any right which would only be necessary under accidental circumstances; 
but where the right would, in ordinary cases, be necessary for the exercise of the 
statutory powers, we must make the implication that it exists unless there is 
something in the circumstances of the case tending to the contrary. 

Here a power was given to the local authority to put sewers in the land; the 
power was given, and more than that, a duty was imposed upon them to execute 
the work. The Local Government Board can insist on the local authority making 
drains, and can take measures under s. 299 of the Act to compel them to make 
the drains required, and s. 16 gives power to the local authority without consent 
of the owner of the land, and without coming to any arrangement with him, on 
giving him reasonable notice, to make sewers through his land. By s. 15 there 
is no option on the part of the local authority; they are obliged to make such 
sewers as may be necessary, and to keep all sewers belonging to them in repair. 
Therefore, the local authority have power to make sewers on anybody's land, and 
are obliged to keep such sewers in repair. It is said that there is a necessary 
implication that the persons on whose land a sewer is made, or whose land is next 
to that on which a sewer is made, are obliged so to use their land as not to take 
away support from the sewer, since, if they might take away subjacent support, 
it could be impossible for the sewer to be maintained and kept in repair as the 
local authority are bound to maintain it and keep it in repair. I do not mean to 
say that every part of the land vertically under a sewer is land which gives sub- 
jacent support. That is not necessary. = 

The question is: Can the landowners take away the land which is necessary 
for the subjacent support of the sewer? If they can take away the land which is 
necessary for this purpose, they can-at any time destroy the sewer. Is it possible 
that the legislature meant that the landowner could render the powers given by 
the Act of Parliament abortive, which he can do if he can take away the land 
necessary for the support of the sewer? It seems to me that, unless there is some- 
thing in the Act to the contrary, we are bound to imply this right to support— 
that, as against the owner of the land in which the sewer is actually made, and 
also as against everyone whose land affords any subjacent support to the sewer, 
this right would be acquired. If the sewer ht ce cing of two properties 

a right as against both owners to subjacent support. 

Se rea sdievetel that the support must be vertical; this is, that a ie 
which must be left in order to give such support can only be the land w a ie 
directly under the sewer. I do not deal with the question ea tae q : 
think that substantially the support required may be what people wee ae 0 
buildings and work of this kind would think necessary. The base of t pha i 

d which it would be necessary to leave untouched may be wider than the 
clase i j ld be wider than the sewer. I should say that the 
teased Te ; vate Ailes isis conversant with the subject would under- 
support required - ne ‘ I ea Pas the very edge OROnS nba'eltted, {6 
stand by subjacen rit t his neighbour may be required for the purpose of sub- 
may be that the su a 4 . th ichbour would be entitled to compensa- 
jacent support, and in such a case the neig eit AtRMCTANOT AIR ciretadore! 
tion. This is only an argumentative, not a practical, di y: , 
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that there is to be implied a right to subjacent support, but that it 1g, nob neces- 
sary to determine as to lateral support. Lateral, as distinguished from sub- 
jacent, support is well known in the case of land and buildings, but as regards 
sewers it is generally impossible to say that a sewer would require more lateral 
support than the land without the sewer. If lateral support would only be required 
in accidental positions, then, as the right could only come into existence accident- 
ally and under certain circumstances, I am not prepared to say that we should 
imply such a right. It is not necessary to determine this question, but the in- 
clination of my opinion is that we ought not to imply a right to lateral support of 
a sewer, whereas I am of opinion that the right to subjacent support ought to be 
implied unless there is something in the Act of Parliament to the contrary. 

It is said that s. 175 gives a right to the local authority to purchase any lands, 
and that by the interpretation clause in s. 4 the word ‘‘lands’’ includes easements, 
and, looking at these provisions together, it is said that the legislature has fore- 
seen that support would be wanted for sewers, and has given the local authority 
the right either to purchase the land itself through which the sewer is made, or 
to purchase such an easement as will insure the necessary support. It is true 
that the right is given, but does this exclude the possibility of the local authority 
not exercising such right? There is no obligation on the local authority to purchase 
nor on the landowner to sell, and, therefore, this power to purchase does not do 
away with the difficulties which I have already pointed out. Against this argu- 
ment also are the provisions of s. 308, by which any person sustaining damage by 
reason of the exercise of the powers of the Act, if not himself in default, is to 
receive compensation. This shows that, if we make the implication I have alluded 
to, the legislature has not done such an unjust thing as to say that a burden shall 
be cast on the owners of land without compensation. The legislature has said that 
there shall be compensation for damage by reason of the exercise of the powers 
of the Act. It is true that there is no express provision authorising the imposition 
of this burden on a landowner, but I think the section means that, if the local 
authority place a burden on him by reason of this implication, he shall be com- 
pensated. : - 

It was argued that this compensation was not to arise until a particular time. 
I think that counsel for the corporation practically yielded to the observations I 
made as to this. Compensation is given, but no time is fixed, and if it is claimed 
when the works are executed it must be prospective, for it is in respect of future 
loss. Therefore, among those things which impose a burden on the landowner is 
the burden of being obliged so to use his own land as not to take away subjacent 
support from the sewer. In the case of ordinary land the burden is extremely 
slight, for it is not probable that the owner will lose anything by being unable to 
excavate below the sewer; but if it is building land, and a burden of this kind is 
imposed upon it, this hampers the owner's power of building, and as such a burden 
ek NE SEV GAY laity nie ree entitled to pecuniary compensation. 
the tah hampers the mode of ein a t ig : ae ee ei ecaig: ie 
the owner is entitled t - ; § bhe mines, that is a tangible injury, and 

ed to compensation. 

ci a a neha ee gina: Heder so far as they are not able to 
Dudley's trustees are entitled fence Bet a at heen idee ‘where it is, Lord 

é pensation. That is the main point on which 
the local authority desired our decision, and our decision is that the local authorit 
are entitled to support for their sewer from the land lying nieces aseeen 
effect of which is to hamper the trustees by preventing them fram, workin iia Ke 
ortion of thei i i , : . g)6 cerain 
p heir mines, and in consequence of the right to impose this burden th 
pega -guthoriiy esterase to compensate the trustees under the arbitration ee 

ere 1s a Subsidiary claim in res isk of ini hi 
lation from the pp We ne eh * se pk a to: thesmnines yi tesaes 
) got to support and a*burd 

thereby cast upon the trustees, as we think there is, and the trustees are fist 
pensated, there could be no percolation in respect of which the trustees could 
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claim, either by action at law, or by way of compensation, for, the other point 
being decided in their favour, it follows that any percolation which might take 
place would necessarily be caused by a wrongful act of their own. I am, Bherdfies 
of opinion that the trustees are entitled to no compensation in respect of percolation. 
On their first claim there will be judgment for them for £1,500. 

I think that our decision in this case is not inconsistent with the case in the 
Exchequer Chamber as to the Metropolitan Railway and the Fleet sewer: Metro- 
politan Board of Works v. Metropolitan Rail. Co. (1). That case is distinguishable 
from the present, because there the court refused to draw the inference which we 
draw here, because there was no compensation clause in the Act (11 & 12 Vict., 
c. 112) under which the sewer was constructed, and if they had drawn the inference 
it would have followed that the legislature would have been doing an injustice. 
That was the ground of that decision, and it does not apply to this statute. 


COTTON, L.J.—The question which we have to decide is, how certain questions 
ought to be answered: First, whether the local authority are entitled to support 
for their sewer from the ground lying underneath it, and, therefore, whether the 
landowners are prevented from working the mines lying under or near the sewer, 
and are entitled to compensation in respect of the loss occasioned by them in being 
so prevented; and, secondly, whether the landowners are entitled to compensation 
in respect of damage to their mines in consequence of percolation of water from 
the sewer. 

It is not disputed that the trustees are entitled to compensation for making the 
sewer through their land, but the question is whether they are also entitled to 
compensation in consequence of being bound to leave support for the sewer. I am 
of opinion that they are. The Public Health Act, 1875, requires the local authority 
to make all necessary sewers and to maintain them, and, assuming that more is 
wanted for the subjacent support of the sewer than would be wanted for the 
support of the land left in its natural state, it seems to me impossible to suppose 
that the Act gave the local authority power to make the sewer and imposed on 
them the liability to maintain it without also giving them the right to say that 
the owner of the land shall not do that which would destroy the sewer. I am of 
opinion that the legislature, by giving the local authority power to make the sewer, 
and imposing on them the duty of maintaining it, at the same time gave them the 
right to subjacent support of the sewer. If there were no additional provisions in 
the statute I think we ought to imply that such right of support was intended to 
be given. pnd. 

It is said that here there was that which contradicted the implication, because 
the Act, by s. 175, construed in the light of the inclusion, by s. 4 of the Act, of ease- 
ments in the term “‘lands,’’ gave a right to the local authority to acquire the 
easement of a right to support or to buy the land in which the sewer is constructed. 
I think the power to purchase is given merely because in some cases the local 
authority may find it more convenient to buy the land out and out than to render 
themselves subject to claims for compensation. That, therefore, in my opinion, 
cannot prevent the implication arising. Then s. 26 provides that, where any 
person without having obtained consent causes buildings to be erected over any 
sewer, he shall be liable to a penalty, and the buildings may be pulled down. It 
is said that this section, as it contains a special provision dealing with injury by 
gurface weight, affords an argument against the right to support below; it ee 
not give the local authority a right to the surface, but only a summary ay y 
as against persons dealing with the surface in a way that would be likely to interfere 


with their sewers. It is said that s. 834 prevents the right to support from existing, 


for by that section: 
‘Nothing in this Act shall be construed to extend to mines of different descrip- 
tions #o as to interfere with or to obstruct the efficient working of the same... 
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In consequence of this clause, it is said that making the sewer does not prevent A 
the landowner from working the mines in any way; but we must not read that 
part of the section as if it stood alone. The section goes on: 


‘nor to the smelting of ores and minerals, nor to the calcining, puddling and 
rolling of iron and other metals, nor to the conversion of pig iron into wrought 
iron, so as to obstruct or interfere with any of such processes respectively. B 


The latter part of the section is a guide as to the meaning of the first part. There 

is a distinct portion of the Act (ss. 91-111} which refers to nuisances ; and, in my 
opinion, looking to that fact, and to the latter part of the section, we must con- 
strue that section as merely joining on with that nuisance part of the Act which 
refers to smoke arising from furnaces and such work, and it is not to be considered 

as applying to such nuisances as arise from the working of mines, or to the other ay 
matters referred to in the latter part of that section. Therefore, in my opinion, 
there is nothing in the Act to prevent the implication that the local authority are 
entitled to support. 

We were pressed with the argument that, if there is a right to subjacent support, 
there must also be a right to lateral support; but here, in dealing with the matter 
as regards Lord Dudley's trustees, it is not necessary to answer that suggestion. [J 
But it is not properly lateral support—it is support from lateral owners; that is to 
say, support from the land of owners through whose land the sewer is not actually 
made. I can in no way see that the right to support which is to be given by Lord 
Dudley's trustees is to be confined to the support by the land vertically under the 
line of the sewer. It may be necessary that there should be support from land 
at any given angle, but one must consider this. The support of the lateral owners 
must stand in a very different position, and it may well be—I do not decide it, 
for I think it is not necessary to do so—that there is a right from the mere authority 
to construct and maintain the sewer as against the owners through whose land the 
sewer is constructed. 

Consider what the difference between the two is. The owner through whose 
land the sewer is made was the absolute owner of the land, so as to be able to F 
deal with it as he pleased, but when the sewer was put in he could not work the 
land as he had been entitled to work it before, and, therefore, he is entitled to 
compensation, not only for the loss of a portion of his land, but for his altered 
position in not being able to deal with the lower strata as he had been entitled 
to deal with them before. As to a lateral owner, unless the sewer throws upon 
him a burden by wanting more lateral support than his neighbour’s land wanted (} 
before the sewer was made, he suffers no harm, and if so he does not come within 
the compensation clause. His neighbour, in whose land the sewer is made, was 
entitled to the support which his land, in the natural state, without any additional 
weight upon it by houses, required; and unless the sewer does throw an additional 
weight upon the land, and requires an additional lateral support to that which 
was afforded previously, and which ought to have been afforded previously by Hf 
the neighbour of the owner of the land where the sewer is, he suffers no damage 
whatever by the exercise of the power given by the Act. If so, he certainly does 
not come within the compensation clause, and there is no additional burden of 
Se meee ear ee a pals is constructed in such a way, as it may 

y : embankment, as to throw an additional burden 
on him, it may be that for such exceptional circumstances the Act of Parliament [ 
nie when it nr gave power to make a sewer. I do not decide that, 

cessary. Possibly that is to be provided for by the power given to 
the local board to buy an easement—that is, the right of such support as is required 
from the lateral owner through whose land the sewer does ay 0, or it a 
met by buying the land in order to obtain lateral support. It iat well ae 
teh eT, ea Te cacaente Tue lnd the sewer is made, the Publis Haat 
gives Lidvoite righ ? com v tion in, tesnech tn 
8 pensation in respect of support both subjacent and lateral; 
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but that, in the exceptional cases where support may be required from an adjoin- 
ing or lateral owner, it does not by necessary implication give, by the mere fact of 
giving. power to make and maintain a sewer, a right to compensation. In the 
present case it is not necessary to decide that. The only question on this part of 
the case being whether Lord Dudley’s trustees, who are entitled to some com- 
pensation, can say that they were damaged by the power which they formerly 
had of dealing with their land as they thought fit, that is, of getting the minerals, 
being taken away from them by the construction of the sewer, I think they are 
entitled to compensation in respect of it. 

There are two authorities which have been referred to, and with which we ought 
to deal. I assent to what Brerr, L.J., said as to Metropolitan Board of Works v. 
Metropolitan Rail. Co. (1). As to the other case, before Woop, V.-C., North London 
Rail. Co. v. Metropolitan Board of Works (2), it only comes to this, that the sewer 
authorities are not bound, as railway companies acting under the Lands Clauses 
Consolidation Act, 1845, are, to buy the land, or to make the deposit required by 
s. 85 of that Act, but have power to make sewers through other persons’ land, pay- 
ing compensation for the damage caused by their so doing, and, therefore, that 
decision has no bearing on this question. I am, therefore, of opinion that the 
trustees are entitled to compensation in respect of the loss caused by their being 
bound to give support to the sewer. The other question, whether they are entitled 
to compensation in respect of percolation, I answer in the negative, because, if 
the trustees are bound to give the necessary support, there can be no percolation 
except by the trustees’. wrongful act, and therefore, they cannot be entitled 
to compensation in respect of this. Therefore, the only sum which the local 
authority is liable to pay is £1,500 in respect of the damage caused to Lord 
Dudley’s trustees in not being able to work the mines. 


LINDLEY, L.J.—I am of the same opinion. The first question is whether, 
when the local authority make a sewer, they have a right to have it supported by 
the land lying underneath it. Prima facie I should say they had; but it is said 
ingeniously that they could buy the right of support, and, therefore, not having 
bought in, they are not entitled to it. The effect of acceding to that argument 
would be that anyone might let the sewer down at any point where it passed 
through his land. It is said that the local authority must take the chance of this. 
I think the true construction of the statute negatives that view. When power is 
given to the local authority to make the sewer, and the obligation is imposed upon 
them of keeping it in repair, it would be inconsistent to say that they had no right 
to support. Therefore, on the ground put by Brerr, L.J., I am of opinion that 
the local authority must have support for the sewer, and the trustees are entitled 
to compensation.in respect of the burden so imposed upon them. 

It seems to me that there is no authority to the contrary. The case as to the 
Fleet sewer, Metropolitan Board of Works v. Metropolitan Rail. Co. (1), is no 
authority to the contrary, and the reason of that decision does not apply to the 
present case. That case turned on this, that the court would not say that there 
was an implied right to lateral support because no compensation was given by the 
Act there in question to the adjoining owner. That does not apply here. There 
is a puzzling question as to the effect of s. 334. Counsel for the corporation put 
it that you must not prevent a mineowner from working his mines ; that is to say, 
you cannot expect him to refrain from working his mines in order to leave your 
sewer alone. The language of the first part of the section, I think, goes that 
length; but logically it goes this length too, that mines are out of the Act altogether, 
and counsel saw that, and, therefore, would not push it so far. He said: Not- 
withstanding the general language of that Act we certainly have a right to make 
sewers through mines, and if necessary to buy the mines. He was compelled to 
put an illogical and inconsistent construction upon those general words; but when 
you look at the last part of the section, you see at once that the construction 
sought to be put upon it cannot possibly be the right one. I have no hesitation 
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whatever in putting on this section a construction, which tel aay cae 
saying that it applies to those groups of sections which apply ipa zs oe oo 
question on the award is whether the compensation is to be £3, 0 
We are of opinion that it should be for £1,500 only. 


BRETT, L.J.—I agree with what has been said as to s. 334. . 
Order accordingly. 


Solicitors: G. S. Warmington, for E. M. Warmington, Dudley; Benbow, Saltwell 
& Tryon. . 
[Reported by P. B. Hurcuars, Esq., Barrister-at-Law.] 


DAHL v. NELSON, DONKIN & CO. 


[House or Lorps (Lord Selborne, L.C., Lord Blackburn and Lord Watson), 
November 16, 17, 23, 24, 1880, January 13, 1881] 


[Reported 6 App. Cas. 38; 50 L.J.Ch. 411; 44 L.T. 381; 
29 W.R. 543; 4 Asp.M.L.C. 392] 


Shipping—Carriage of goods by sea—Cargo—Unloading—Place of unloading— 
Named dock or ‘‘so near to as she may safely get’’—Primary obligation— 
Entry into dock—Impediment causing impossibility—Need to be physical 
and permanent—‘‘Permanency”’. 

When, by the terms of a charterparty, a loaded ship is to proceed to a named 
dock ‘‘or so near thereto as she may safely get and lie always afloat’’ the first 
of these alternatives constitutes a primary obligation, and, to complete her 
voyage, the vessel must go to and into the dock named unless it has become 
in some sense impossible to do so. It is only in the case of her entry into 
that dock being barred by such impossibility that the owners under the 
second alternative can require the charterers to take delivery of her cargo at 
a place outside the dock. The impediment leading to impossibility need not 
be physical, e.g., the exclusion of the ship from the dock by an order of the 
statutory dock authority can constitute an impossibility to enter. Nor need 
the impediment be permanent in the sense that it will remain for ever. What 
length of delay constitutes ‘‘permanency”’ so as to create impossibility depends 
on the circumstances of each case and the terms of the charterparty. In 
ascertaining the implied meaning of the charter the court must assume that 
the parties intended to stipulate for that which is fair and reasonable having 
regard to their common interests and the main objects of the charter. 


Notes. Considered: Horsley v. Price (1883), 11 Q.B.D. 244. Applied: The 
Carisbrooke (1890), 15 P.D. 98; The Fox (1914), 83 L.J.P. 89. Considered: Re An 
Arbitration Between Comptoir Commercial Anversois and Power, Son & Co., 
[1918-19] All E.R.Rep. 661. Referred to: Allen v. Coltart (1883), 11 Q.B.D. 782; 
Murphy v. Coffin (1888), 12 Q.B.D. 87; Castel and Latta v. Trechman (1884), 
Cab. & El. 276; Pyman v. Dreyfus (1889), 24 Q.B.D. 152; Tharsis Sulphur and 
Copper Co. v. Morel, [1891] 2 Q.B. 647; Bulman and Dickson v. Fenwick, [1894] 
1 Q.B. 179; Monsen v. Macfarlane, [1895] 2 Q.B. 562; Bensaude v. Thames and 
Mersey Marine Insurance Co. (1896), 75 L.T. 155; Sailing Ship Milverton Co. v. 
Cape Town and District Gas Light and Coke Co. (1897), 18 T.L.R. 548; Carlton 
Steamship Co. v. Castle Mail Packets Co., [1897] 2 Q.B. 485; Watson v. Borner 
(1899), 4 Com. Cas. 835; The Derwent (1901), 84 L.T. 860; Ardan Steamship Co. v. 
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Weir & Co. (1905), 93 L.T. 559; Larsen vy. Sylvester € Co., [1908-10] All E.R.Rep 
247; Leonis Steamship Co. v. Rank, [1908] 1 K.B. 499; Tillmanns v. Steamship 
Knutsford, Ltd. [1908] 2 K.B. 885; Embiricos v. Sydney Reid € Co., [1914-15] 
All E.R.Rep. 185; Horlock v. Beal, [1916-17] All E.R.Rep. 81; F. A. Tamplin 
Steamship Co., Ltd. v. Anglo-Mexican Petroleum Products Co. Ltd., [1916-17] 
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Appeal from 4 decision of the Court of Appeal (James, Brett and Corton, L.JJ.), 
reported 12 Ch.D. 568, reversing a decision of Str Grorcr JesseL, M.R., in an 
action brought by the respondents, owners of the steamship Huzine, against the 
appellants, timber merchants, to recover demurrage and other charges in respect re 
of the ship. 

By a charterparty, dated June 21, 1877, in a printed form, filled up in writing, and 
made between the plaintiffs, owners of the steamship Euxine, and the defendants, 
it was agreed that the Euzine should proceed to a port named, and there load 
from the defendants a full cargo of deals. This was done, and there was no dispute 
about that part of the contract. The charterparty then provided that the Huvine, H 


‘being so loaded, shall therewith proceed to London Surrey Commercial Docks, 
or so near thereto as she may safely get, and lie always afloat, and deliver the 
same on being paid freight,”’ 


at a specified rate, certain perils mentioned always excepted. The other provisions 
which were material were as follows: 


“The cargo to be supplied to the steamer at port of loading as fast as she can 
take the same on board, Sundays and legal holidays excepted, and to be 
received at port of discharge as fast as steamer can deliver as above... and 
ten days on demurrage, over and above the... laying days, at £80 per day, 
payable day by day, it being agreed that, for the payment of all freight, dead 
freight, and demurrage, the owner shall have absolute charge and lien on the 


said cargo. The cargo to be brought to and taken from alongside the ship at 
merchants’ risk and expense."’ 


4 
A 


— 
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The Buxine was not delayed on her voyage by any of the excepted perils referred 
to in the charterparty, but, on her arrival, at the entrance of the Surrey Com- 
mercial Dock, she was refused admittance. The plaintiffs sought to prove that 
there was a custom in the port of London as regarded this trade which should be 
incorporated in the written contract, but in this they failed, and consequently, the 
liabilities which the parties had by the contract taken upon themselves depended 
upon what was the true construction of the charterparty. 

The action was tried before the Master of the Rolls, who gave judgment for the 
defendants, but his judgment was reversed; as above mentioned. 


Charles Russell, Q.C., A. L. Smith and R. T. Reid for the appellants. 
Benjamin, Q.C., Cohen, Q.C., and Rigby for the respondents. 


Their Lordships took time for consideration. 


Jan. 13, 1881. The following opinions were read. 


LORD BLACKBURN.—The question in this case is whether the defendants have 
broken the contract into which they have entered with the plaintiffs, and the first 
matter to be considered is: What was that contract? 

[His Lorpsuip stated the facts, and continued:] The legal effect of the contract, 
in my opinion, so far as regards the shipowner, is that he bound himself that his 
ship should, unless prevented by some of the excepted perils, proceed to the 
discharging place agreed on in the charterparty. That was in this case the Surrey 
Commercial Dock, which must, I think, mean inside the dock, with an alternative, 
“or so near thereto as she may safely get, and lie always afloat.’’ The first part 
of the alternative has not been fulfilled. The question in the cause is whether 
the second part of the alternative has been fulfilled or not. The legal effect, as 
regards the obligation on the merchant, is that he bound himself, on the ship 
arriving at the place where she is to deliver, to take the cargo from alongside, and 
for that purpose to provide the proper appliances for taking delivery there. If, as 
both parties wished and expected, she got to a discharging berth within the dock, 
the merchant was, by himself, or the dock company as his agents, to provide 
proper means for landing the cargo on the quay. If the ship might not get safely 
further than the entrance of the dock, and was entitled to require the merchant 
to take delivery in the river, which is what, it is said by the plaintiffs, has 
happened in this case, the merchant must provide lighters or other craft to take 
the cargo from alongside, unless it is arranged by the parties that instead she 
should go into some other dock. If the ship had been permitted to get into the 
dock and lie there, but had been unable to get to a discharging berth, the merchant 
might have brought lighters to her and taken delivery in the middle of the dock. 

Whether he was bound to do so or not I do not say, for it is not necessary to 
decide what would have been the rights and liabilities of the parties if she had 
been admitted inside the dock gate, as this did not in fact happen. I will only 
observe that, though in the printed form it is said, “and ten days on demurrage 
over and above the said laying days,”’ there are no laying days provided in this 
charterparty in the sense in which I understand these words, and the ten days 
on demurrage could only begin after the ship had been at the place where the 
merchant ought to have taken delivery long enough for the merchant to be in 
default for not having com pleted the discharge. ‘There is no period specified in this 
charterparty within which the merchant has engaged that the ship should at all 
events be discharged, which is what I understand by laying days. I think, there- 
fore, that the cases, such as Brown v. Johnson (1), deciding when laying days 
commenced, have no direct bearing on such a charterparty as this. 3 

Both parties agreed in naming the Surrey Commercial Docks in the c arterparty 
as the dock to which the steamer was to go. I can see nothing amounting to a 
; didiul either on the one side or the other, to procure the ship admittance, nor 
ne any authority heen cited to the effect that such a contract is implied. If the 
charterparty had left it free to the merchant to select a dock, it might well be 
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that he was bound to select one into which admittance could be procured. Ogden v. 
Graham (2) is an authority in favour of that position. And in Samuel v. Royal 
Exchange Assurance Co. (3), where the merchant directed the shipowner to proceed 
to the King’s Dock at Deptford, and the ship arrived near the dock gates while 
there was much ice, but the merchant was not able to procure an order to admit 
it for some days, Lorp TenrerDEeN, C.J., ruled that, if the ship remained there 
waiting for an order to admit, it was an unreasonable delay, which would discharge 
the underwriters, but otherwise if the delay was on account of the ice. That 
authority seems to point the same way. 

I do not, however, pronounce any decision on this, as it is not the case now 
before the House. I only mention it to prevent it being said that what I now 
say would be applicable to such a case. But where, as in this case, the dock 
was named from the beginning by both parties, the refusal of the dock authorities 
to let the ship inside the dock gates was the fault of neither party. They ought 
to have foreseen that it might happen that the dock company would, owing to the 
exigencies of their traffic, refuse to admit a steamer for some time; in fact, it 
appeared from the evidence that before the charterparty was made both parties 
knew that the number of timber-laden steamers was so unusually great at this 


time that it was very likely to happen that they would refuse for a long time. — 


They might have made any new provision on which they could agree. If they 
had in terms said that, in the event of something for which neither party was 
responsible rendering it impossible to get into the dock at all, or without a delay 
so great as to render it unreasonable to wait, the shipowner would, unless excused 
by some of the excepted perils, bring his ship to a discharging place in London, 
as near as might be to the dock and deliver there, and that the merchant should 
take the cargo there and pay the freight, they would have come to as prudent an 
arrangement as could well be devised. They preferred to keep unaltered the old 
form, ‘‘or so near thereto as she may safely get,’’ and be bound by whatever the legal 
effect of that might be. 

The facts on this part of the case were that it was the practice of the Surrey 
Commercial Dock Co. to give orders for the admission of steamers to their dock 
to discharge there, which were in practice generally on the application of the 
charterer or his representative made either before or after the arrival of the 
steamer. By giving such an order the dock company agreed to admit the steamer, 
and on the production of the order she was as soon as practicable admitted into 
the dock. The company in practice limited the number of orders to so many 
steamers as they at that time thought they could accommodate with discharging 
berths. On July 16 Messrs. Dahl, having probably heard by telegraph that the 
Euxine was about to start, applied for an order for her admission. The super- 


intendent of the docks, Mr. Ross (who died before the trial), wrote the two follow- 
ing letters : 


“July 19, 1877. Gentlemen, referring to the enclosed order for steamships 
Huxine and Chatsworth, I beg to inform you that on looking over the 
list of Gravesend orders I have accepted, I fear I have rather exceeded the 
number of steamers for which I ean safely provide accommodation during 
the months of July and August. Under these circumstances you may per: 
haps, think it advisable in your interest to arrange for the vessel to # dis- 
charged elsewhere.’ 
The second letter was as follows: 


“July 25, 1877. Gentlemen, I much regret to be again compelled to return 
the enclosed order for the Euzxine from Soderhamn, but on going round the 
docks today I find my position is even worse than I anticipated. — The quays 
are so loaded with goods that it will be impossible for me to afford the a ‘I 
anything like the usual steamboat despatch.’’ i 
On the arrival of the Euxine, the shi 


p’s agent applied to th ares ; 
to take her in, but was refused, the ese 8 PE o the dock company 


any having declined to give the order for 
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her admission previously. It appeared in the evidence that there was plenty 
of room in the dock for the ship to lie afloat inside the dock, but that the company 
would not admit her until they saw a prospect of being able to give her a discharg- 
ing berth within a reasonable time. The legal advisers of the defendants thought 
(whether correctly or not, it is not necessary to decide) that, if once edmitted 
within the dock gate, the merchants would be answerable for all subsequent delay, 
and they pressed Mr. Griffin, the secretary of the dock company, not to let the 
Euzine enter the docks until they could give her a discharging berth. The secre- 
tary, to relieve his mind, on Aug. 7 sent a telegram to the superintendent in these 
terms : “‘Can you give Huxine immediate discharging berth? If not, on no account 
admit steamer into dock.’’ This was relied on by the plaintiffs as proving that 
the defendants hindered the steamer from entering the dock. But it is clear, from 
the evidence of Mr. Griffin, the dock secretary, that the dock authorities, in their 
discretion, refused to admit any steamers other than those they had already 
engaged for, though there was plenty of room for them to lie without discharging, 
until there was a prospect of giving them discharging berths, and that he refused 
to admit the Hurine on Aug. 7 because he could not then give her a discharging 
berth, and not on account of the defendants’ request. On being asked the question 
expressly, he says that he had no prospect of being able to give a berth after a 
short delay, or within any reasonable time. 

The dock authorities, it seems to me, acted very prudently and properly in what 
they did, but even if they were wrong the defendants were not responsible for this. 
Though the secretary must have known at the time he gave his evidence when, 
as it really turned out, a steamer arriving on Aug. 7 could have had a discharging 
berth, neither side asked that question. He does say that if it had been admitted 
into the dock to lie afloat it would, in the then state of the traffic, have been five 
weeks before the ship could have been discharged into lighters there, from which 
it would seem that it would have been longer before it could have got a discharging 
berth; and, as demurrage was at £30 a day, it is obvious that the consequences 
of the delay would have been serious. I may observe that the anxious desire of the 
defendants that the steamer should not be admitted within the dock gate, when 
they believed, rightly or wrongly, that the doing so would fix him with the cost 
of the delay, is evidence that they believed that the delay would be important. 
The plaintiffs’ legal advisers wrote to the defendants the following letter, and 
received the following answer : 


‘Aug. 7, 1877.—We are instructed to inform you that the ship Huazine, 
chartered by you, is ready to discharge. The Surrey Commercial Docks Co. 
have declined to allow the vessel to enter their dock, as they, we learn, inti- 
mated to you several days ago. The ship's lay days begin tomorrow. Should 
she not be discharged by you with the usual despatch, you will be held 
answerable for demurrage. Your lighters should be alongside, as you have 
been already informed, by the first thing tomorrow morning. The cargo would 
be discharged in two or three days. This notice is given you that you may take 
such steps as you think right to expedite the unloading of the ship.” 


On August 8 the defendants replied : 


“Our legal advisers tell us to say in reply to your favour of yesterday that the 
ship is chartered for the Surrey Commercial Docks, and that when the vessel is 
there we will be prepared to fulfil your clients’ contract with us, and take 
delivery of the cargo. The notice given by you is one which you have no power 
to give, and which we are not called upon to obey. If the captain enters into 
a contract to go to a particular dock, he must go there, and it is no business 
of the receivers that the dock, at the time of his arrival, is full and cannot 
take him in. He must wait till there is room.”’ 


Some attempts were made to come to an amicable settlement, which untortunately 
. , vA 


failed, and both parties stand on their legal rights. 


578 7 ALL ENGLAND LAW REPORTS REPRINT [1881-5] All E.R. Rep. 


It is perfectly plain to my mind that the ship did not fulfil the primary ie boli 
ment in the charterparty to proceed to the Surrey Commercial Dock by a fin 
proceeding to the gate of that dock; but if, under the circumstances, she ha : = 
Aug. 7, fulfilled the alternative of proceeding ‘‘as near thereto as she may i ge! 
get,’’ the merchant was, by his agreement, to take the cargo from alongside a 
his risk and expense, and there was no reason why he should not have to bear 
all the damage occasioned by his refusal to comply with the request to send 
lighters alongside, which, on the assumption that she had got as near thereto as 
she could safely get, was what he had undertaken to do. 

Two questions arose on these points. First, whether the Huxine could have 
vot into the dock without such a delay as would have been unreasonable, taking into 
account the nature of the transaction and the interests of both parties. That was 
a question of fact to be determined on the evidence. Secondly, whether, supposing 
that fact to be found in favour of the plaintiffs, the Hurine had got as near thereto 
as she might safely get, within the meaning of the contract. That was a question 
of law, depending on the construction of the written contract. As far as regards 
the question of law, it is not material when, or by whom, the question was first 
raised, your Lordships having to decide it according to law. But as regards the 
question of fact depending on the evidence, it might be material when it was 
raised, for if the point had not been raised at all by the plaintiffs, it would have 
been possible enough that the defendants refrained from calling further evidence 
which would have altered the case. But in fact it appears, by the shorthand- 
writer's note, that this was distinctly stated in the opening as part of the plaintiffs’ 
case, so that there was ample to call on the defendants to produce whatever 
evidence they could to show that the delay in the present case would not have 
been unreasonable. I certainly understand from his judgment that the Master of 
the Rolls thought it quite immaterial whether the incapacity to get into the dock 
was produced by a matter threatening the safety of the ship, or by some other 
matter. In this the judges of the Court of Appeal all agreed with him, and so do I. 
But he thought it immaterial whether the delay was long or short, if it would at 
some time come to an end. In this the judges of the Court of Appeal differ from 
him. I think it far the most difficult question in this cause, but I agree with 
the judges of appeal. 

Had the words in the charterparty been ‘‘as near thereto as she may get,’’ it 
would have been open to a charterer to contend that the ship must get as far as 
it was possible, however dangerous it might be. I do not think it would have been 
successfully so contended, but those who originally framed this clause prevented 
the possibility of such a contention by inserting the word ‘‘safely."’ In the absence 
of authority, and construing the words in their ordinary sense, I think that is the 
only effect of the introduction of the word ‘‘safely.”’ I think if a ship cannot get 
at all it cannot get safely. There is no authority putting any other construction 
on these words. It is singular enough, considering how long this has been a 
common form, that there is not, as far as I can learn, anything said about its 
construction, either in the textbooks or in any decision in our reports before 
Shield v. Wilkins (4) as late as 1850. It would seem that in practice no difficulty 
had been found in putting a sensible meaning on this clause, so as to avoid 
disputes. 
coma bs Stik ig ee ave 
Tn Schiliast v. Derry (5) the ain wade i ON Se ie 7 Ch ede tae 
Galatz or Ibrail or 80 near thereto as she might af a Wie mR Dis. 
grain, The phip havint arsived of the Helis site elk ae ae 
grain, » ship having arrived at the Sulina mouth of the Danube, which js ninety 
niles below “Galatz, and still farther from Ibrail, the master found the water on 
the bar unusually low, so that he could not safely cross the bar until it rose, and 
gave notice that he required the merchant to load his cargo there, a place Pikie 
hace hie nor Eben ea to load cargo. The decision as far as 

gards S| was that, as Lorp CampBELL, C.J., said (4 E. & B. at p- 886) : 
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A “The meaning of the charterparty must be that the ship is to get within the 
ambit of the port, though she may not reach the actual harbour. Now could it 
be said that the vessel, if she was obstructed in entering the Dardanelles, had 
completed her voyage to Galatz?”’ 


In Metcalfe v. Britannia Ironworks Co. (6) it was actually contended that the 
zB shipowner, who had contracted that his ship would go to Taganrog, or so near 
thereto as she could safely get, and there deliver the cargo, was entitled to require 
the merchant to take delivery at Kertch, 800 miles from Taganrog, and that the 
ship had completed her voyage because she was obstructed in entering the Sea 
of Azof, but the court, both below and in the court of error, agreed with the prior 
| decision in Schilizzi v. Derry (5). 
| C I think it plain that neither of those decisions touches the present case. Whether 
the language which Lorp Campsetn used is quite the most accurate to express his 
idea may be doubted, but in the case at Bar it was both reasonable and customary 
to unload ships in that part of the river to which the Euzine had come, and the 
docks adjoining. In Parker v. Winlow (7) and Bastifell v. Lloyd (8) where the 
charterparty was to proceed to a wharf in a tidal harbour, which could not be 
reached during the neap tides, or as near as she might safely get, it was held that, 
the ship arriving during the low tides, the master was bound to wait for the higher 
tides, on the ground that his contract was to go to the wharf, if it could be reached 
in the ordinary course of navigation, and that the shipowner took on himself the 
risk of delay from the ordinary course of navigation. The delay in the case at Bar 
was not in the ordinary course of navigation. Hillstrom v. Gibson (9) in Scotland, 
and Capper & Co. v. Wallace (10) were cases where the ship could get to her 
E primary destination if she discharged a part of her cargo so as to lighten her. 
The majority of the Court of Session thought that, as the quantity.of cargo which 
the ship would have had to discharge to enable her to be always afloat at Glasgow 
was small, it was reasonable to do so, and she was bound to do so. Nothing was 
decided in that case as to the alternative. The Court of Queen’s Bench in the 
latter case held that whether the ship might insist on the whole cargo being taken 
F at the spot where it was necessary to lighten her, as being the nearest to which 
she could safely get, or was bound to go further, depended on whether it was 
reasonable in all the circumstances to lighten her to the necessary extent, which 
they thought was not the case. 
These are all the cases which were cited in the argument, and, as far as I know, 
all the cases which exist, in which anything has been said as to the construction 
G of this clause. I do not think any of them is an authority for putting a different 
meaning on the words from that which they would bear in their natural sense, 
which, I think, is that which I have already expressed. The question whether a 
prevention causing delay for any time, however long, but which would terminate, 
would amount to a prevention within the meaning of the clause, is a much more 
difficult question. There is no authority directly bearing on the construction of 
H this clause, except Capper ¢ Co. v, Wallace (10), which was decided atter the 
decision of the Court of Appeal in the present case, and adds no weight to it; but 
there are decisions so far analogous that they establish the principle on which the 
Court of Appeal acted, and which, I think, they applied rightly. yma 
It is quite true that the words of the contract are ‘‘as she may cranes? sn 
nothing is said expressly about getting without unreasonable delay ; but in Moss v 
I smith (11), Mave, J., speaking of what constitutes a total loss of a ship as erty 
an underwriter, after stating that the shipowner must repair the ship if possible, 


says (9 C.B. at p. 103): 


“It may be physically possible to repair the ship, but at an Werte mts 
and there also the loss would be total; for in matters of business a ea is re 
to be impossible where it is not practicable, and a thing is se igrmere dle : = 
it can only be done at an excessive or unreasonable cost. If a ship sustains 


such extensive damage that it would not be reasonably practicable to repair 
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her, seeing that the expense of repairs would be such that no ean of common 
sense would incur the outlay, the ship is said to be totally lost. 


Though the particular case was a policy of insurance, Mavte, J., speaks eae: 
of mercantile contracts. And on this principle it was held in Geipel v. Smith (12), 
by the whole court, and in Jackson v. Union Marine Insurance Co. (18), Re 
majority in the Common Pleas, and in the same case in error by a majority of the 
Court of Exchequer Chamber that a delay in carrying out a charterparty caused by 
something for which neither party was responsible, if so great and long as to make 
it unreasonable to require the parties to go on with the adventure, entitled either 
of them, at least while the contract was executory, to consider it at an end. I said 
in Geipel v. Smith (12) (L.R. 7 Q.B. at p. 414): 

‘Very different considerations arise where the cargo is already on board, or, 

as in Hadley v. Clarke (14), is already on the voyage; but while the contract 

still remains executory, I think time is so far of the essence of the contract as 

that matter which arises to cause unavoidable but unreasonable delay is 

sufficient excuse for refusing to perform it.”’ 
I still think that there is a distinction between the cases, for when the shipowner 
has got the merchant's cargo on board, he cannot simply put an end to his contract; 
he must do something with the cargo. But in this case the parties have provided 
for what is to be done with it. If the ship cannot get into dock, she is to go as 
near as she may safely get, and there deliver. It certainly seems to me that any 
cause that would excuse the ship from going into the dock if the contract was 
wholly executory, must be sufficient to excuse her, and so bring the alternative 
into operation, when the cargo is on board. There was a dissenting minority in 
Jackson v. Union Marine Insurance Co. (13), and some previous authorities are 
perhaps not quite consistent with the decision. It is no doubt competent to your 
Lordships to re-consider that case, and to decide contrary to it. I think it was 
rightly decided, but I can only refer your Lordships to the judgment delivered by 
BraMwe.., B., in that case, in the reasoning of which I then concurred and still 
concur, and to which I have nothing to add. ; 3 

The only remaining question is whether the evidence in this case is such as to 
lead your Lordships to concur in the finding of fact by all the judges in the Court 
of Appeal, that the delay would have been in this case so great as to make it 
unreasonable to call on the shipowner to wait. The shipowner would, I think, be 
bound to go into the dock if he could do so by waiting a reasonable time, but not 
if he could only do so by waiting an unreasonable time. It is quite true that a 
question of ‘‘reasonable or unreasonable’’ must always be a question of more pr less, 
and, therefore, of uncertainty, but that, I think, cannot be helped. I do not pretend 
to lay down any precise rule as to what is reasonable or what is not. I think 
the main elements to be considered are what would be the effect on the object of 
the contract, and the damage to each party caused by the delay, and if the result 
be to lead those who have to decide the question to think (to adopt the language 
of the Master of the Rolls) that it is absurd to suppose that two commercial men 
entering into a contract to charter a steamer to go to a dock, or as near thereto 
as she may safely get, should mean that she was to wait outside so long, they 
ought to find it unreasonable. 

In the present case it was agreed in the written contract that the cargo was to 
be received as fast as steamer can deliver. And though I do not agree with what 
is suggested by Coron, L.J. (12 Ch.D. at p. 597), that this cast the duty on the 
merchant of discharging the vessel as quickly as if she had obtained admission 
ee ee ee Docks, it certainly showed that both parties knew that a 
rors drtaich was of gest consequence fo the atosmer, and 80 per day being 
seaalil dheak deans vd be avene a rer that the loss by a day’s delay 
Brieuhsthe cbiseh ok wie ae ; “ 2 oe at a prompt despatch was to a great 
ee, . fannie act. ‘ oes not appear distinctly how long it would 

> tak g e steamer with lighters in the river, nor what it would 
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( LORD WATSON. 


‘tion of a clause which has long been of common occurrence in contracts of affreight- 
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have cost the merchant, but it does appear that the steamer was willing to go to 
the Millwall Dock, where she could have been discharged at the same cost as in the 
Surrey Dock, in about the same time. The defendants refused to assent to this 
and I do not think they were bound to assent. They refused because they thought, 
not that the cargo would be worse, but that the value of it would be Aicsichiahed 
so as to make them a loser by about £120. Assuming this to be so, they required 
the steamer to wait for a period uncertain in its length, but certainly exceeding 
five weeks, and five weeks at £30 a day would represent a loss to the shipowhas 
of more than £1,000. I cannot think that reasonable. The result is, that I come 
to the conclusion that the judgment should be affirmed, and the appeal dismissed 
with costs. 





This is a case of importance, seeing it involves the construc- 


ment. 

Various questions were argued in the courts below, but the only issue raised 
between the parties on this appeal is whether the Hurine, on Aug. 7, 1877, had, as 
was found by the Court of Appeal, completed her voyage in terms of the charter- 
party. It is not maintained by the respondents, the owners of the Huvine, that 
the vessel had proceeded to the Surrey Commercial Docks. On the contrary, their 
contention is that it had become impossible, in the sense of the charterparty, for 
her to obtain admission to the dock, and, consequently, that she must be held to 
have completed her voyage whenever she reached her moorings at the Deptford 
Buoys, seeing that she was then as near to the dock as she could safely get and 
lie afloat. The appellants, on the other hand, contend that, by the conditions of the 
charterparty, the Euzine was bound to proceed to her primary destination, unless — 
prevented by some permanent physical obstacle. They further maintain that the 
circumstances which occasioned the exclusion of the Euxine did not constitute 
an obstacle either of a physical or of a permanent character, and that the vessel 
was, therefore, bound to wait, at owner’s risk, until the obstruction was removed, 
and then to enter the dock for the purpose of discharge. 

Both parties seemed to concede, and I think it may be taken as settled law that 
when, by the terms of a charterparty, a loaded ship is destined to a particular 
dock, or as near thereto as she may safely get, the first of these alternatives consti- 
tutes a primary obligation, and, in order to complete her voyage, the vessel must 
proceed to and into the dock named, unless it has become in some sense “‘impos- 
sible’? to do so. It is only in the case.of her entrance into such dock being barred 
by such ‘‘impossibility’’ that the owners can require the charterers to take delivery 
of her cargo at a place outside the dock. When a vessel in the course of her 
voyage is stopped by. an impediment occurring at a distance from the primary place 
of discharge, it has been decided that she cannot be held to have got ‘fos near 
thereunto as she could safely get,’’ and, therefore, cannot claim to have completed 
the voyage in terms of the second alternative: see Schilizzi v. Derry (5); also 
Metcalfe v. Britannia Ironworks Co. (6). It was observed by Lorp CAMPBELL, C.J., 
in the former of these cases, that the meaning of these words in the charterparty, 
“so near the port of landing as the ship may safely get,’’ must be that she ‘should 
get within the ambit of the port, though she may not be able to enter if. In the 
it does not admit of dispute that the Huzine, when lying at the 
the Surrey Commercial Docks as she could safely 
within the meaning of the charterparty, 


present case 
Deptford Buoys, was as near to 
get, if it be assumed that it had become, 
“‘impossible’’ for her to get into the dock. An ae} ay 

The appellants maintained that there can be no impossibility within the meaning 
of the contract, unless the vessel is stopped by an impediment which is both 
physical and permanent; but I greatly doubt whether, on any fair construction of 
the charterparty, it is necessary that the obstruction should be of a purely physical 


character. I also doubt whether there be any foundation in fact for the appellants’ 
rom the Surrey Docks in August, 1877, 


contention. The exclusion of the Murine f 
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was owing to a rule made by the statutory authorities entrusted with the adminis- 
tration and control of the docks. It is not suggested that the rule was in ans 
of their powers, or that it was not capable of being legally wae ee i pe 3 
opinion that an order emanating from the proper authority, which, if disregarded, 
would lead either to the dock gates being shut against the vessel, oF to her being 
summarily turned out of the dock, if she did get into it, does in reality constitute 
a physical obstacle. J 

The controversy between the parties appears to me, accordingly, to be narrowed 
to this issue—whether the obstacle which the Huxine encountered was of such 
permanency as to render it impossible, within the meaning of the charterparty, for 
her to get into the Surrey Commercial Docks. In providing alternative destinations, 
the charterparty does not express the condition upon which the second alternative 
becomes substituted for the first. It does not in terms express any distinction 
between the alternatives; and that the first is to be regarded as the primary destina- 
tion to which the chartered vessel must, if possible, proceed, is, I apprehend, an 
inference based upon what is known to be the ordinary course of shipping business, 
and on the presumption that both parties would, from considerations of common 
interest, have agreed to that effect if they had made it a matter of express contract 
The question before the House must also, in my opinion, be determined by some 
such reasonable considerations. A permanent obstacle can in no _ reasonable 
sense be held to mean an obstacle which will remain for ever. There must in 
every case be some limit of time within which an obstacle ceasing to exist cannot 
be regarded as permanent, and beyond which a continuing obstacle ceases to be 
temporary. 

It may be very difficult to fix that limit, which will obviously vary with the 
circumstances of each case and the terms of the charterparty; but I do not think 
the same difficulty exists in regard to the principle upon which it ought to be 
determined. I have always understood that when the parties to a mercantile 
contract, such as that of affreightment, have not expressed their intentions in a 
particular event, but have left these to implication, a court of law, in order to 
ascertain the implied meaning of the contract, must assume that the parties 
intended to stipulate for that which is fair and reasonable, having regard to their 
common interests, and to the main objects of the contract. In some cases that 
assumption is the only test by which the meaning of the contract can be ascer- 
tained. There may be many possibilities within the contemplation of the contract 
of charterparty which were not actually present to the minds of the parties at 
the time of making it; and when one or other of these possibilities becomes a fact, 
the meaning of the contract must be taken to be, not what the parties did ihtend 
for they had neither thought nor intention regarding it, but that which the parties, 
as fair and reasonable men, would presumably have agreed upon if, having such 
possibility in view, they had made express provision as to their several rights 
and liabilities in the event of its occurrence. 

[ am of opinion that the question at issue in the present appeal must be solved 
in that way, and that the Murine cannot be held to have completed her voyage on 
Aug. 7 unless it be established that the delay which would have taken place before 
she was admitted to the Surrey Docks would have been so great that the parties, 
had they anticipated and provided against its occurrence on June 21, 1877, would 
not, as reasonable men of business, have arranged that the vessel should wait 
outside the dock at owner's risk until a berth was ready for her. I adopt the 
view of Brerr, L.J. (12 Ch.D. at p. 593), that the shipowner must bring his ship 
to the primary destination named in the charterparty 


“unless he is prevented from getting his ship to that destination by some 
obstruction or disability of such a character that it cannot be overcome by the 
shipowner by any reasonable means, except within such a time as, having regard 


to the adventure of both the shipowner and the charterer, is, as a matter of 
business, wholly unreasonable.” 


4 
A 
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None of the authorities cited in the course of the argument, with the exception 
of two which T shall shortly notice, appears to me to have any material bearing 
upon the question before the House. Most of these authorities related to dite 
question whether, had she been permitted to enter the dock, the Euzxine would 
have completed her voyage, and would have been at the charterer’s risk as soon 
as she was moored there, or not until she reached a discharging berth alongside 
the quay: There being no proper lay days stipulated in her charterparty, it 
might in that event have been plausibly contended that the Euxine fell within the 
principle of decision in Burmester v. Hodgson (15) and not within the rule estab- 
lished in Randall v. Lynch (16). But it does not appear to me to be necessary 
to decide the point, because the Hurine never did get into dock, and I do not 
think that its decision one way or another would be of any assistance in determining 
whether it was impossible for her to get there. a 

Parker v. Winlow (7) and Bastifell v. Lloyd (8) come somewhat nearer to the 
present, although their bearing upon it is not very direct. It was there held that 
the shipowner, having contracted in the knowledge, or at least with the means 
of knowledge, that the primary place of discharge specified in the charterparty 
was a tidal port, was bound to take the risk of the tides being unfavourable when 
his vessel arrived, and to complete the voyage by proceeding to that place at 
spring tides. It appears to me to be a reasonable inference from these decisions 
that no impediment arising in the ordinary course of navigation to a particular port 
or dock, or arising in the usual and ordinary course of management of a particular 
port or dock, and not lasting beyond ten days or a fortnight, is to be regarded as 
permanent obstruction; but that the ship must wait, and proceed to its primary 
destination before the charterer can be required to take delivery of the cargo. But 
I do not think that much aid can be derived from these decisions in determining’ 
what shall be held to constitute a permanent obstacle in a case like the present. 

In Geipel v. Smith (12) and Jackson v. Union Marine Insurance Co. (13) 
certain points were decided in regard to the effect of unreasonable delay arising 
from causes not imputable to any of the parties, and so far these cases appear to 
me to have a very close analogy to the present. In each of these cases there had 
been an impediment in the way of the chartered vessel, in consequence of which 
she did not go to her port of loading. That impediment, which arose in the first 
ease from a blockade, and in the second from shipwreck, was temporary in this 
sense, that it would have been quite possible for the one vessel to have proceeded 
to her place of loading after the blockade was raised, and for the other after her 
repairs were completed. 7 

In Geipel v. Smith (12) the charterer raised an action of damages for breach 
of contract against the shipowner; but the Court of Queen's Bench, being satisfied 
that the ship could not have reached her destination within a reasonable time 
without running the blockade, held in law that the contract of the charterparty 
was thereby discharged. 

In Jackson v. Union Marine Insurance Co. (13), the shipowner preferred a claim 
for lost freight against the underwriters, who resisted it on the ground that the 
charterparty remained in force notwithstanding the mishap that had befallen the 
ship, and that the plaintiff was entitled to demand either specific performance 
or damages from the charterer. At the trial of the cause the jury, in answer 
to questions put to them by the presiding judge, found that the time necessary for 
repairing the ship, so as to make her a cargo-carrying ship, was so long as to make 
it unreasonable for the charterers to supply the cargo agreed upon at the end of 
such time, and also that the time was so long as to put an end, in a commercial 
eenee, to the commercial speculation entered upon by the charterers. <A verdict 
was entered for the defendants, leave to move being reserved to the plaintiff; and 
the case was thereafter argued on a rule before the Court of Common Pleas, under 
an agreement that the defendants should be at liberty to argue that the naanege of 
the jury were against the weight of evidence. The majority of the Common Pleas 
took substantially the same view of the facts as the jury had done, and held that 
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d that the plaintiff was, accordingly, entitled to 
On appeal the Court of Exchequer Chamber, 
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asonable 


the delay occasioned by th 
as to terminate the adventure, an 
recover under his policy on freight. 
with a single dissentient voice, affirmed the judgment. el: : 

It was precisely the same question which arose for decision in these two cases ; 
and, if I understand them aright, it was in both decided that this delay in loading 
a cargo would have been so unreasonable, so inconsistent with the presumable views 
and intentions of both the contracting parties, that the charterparty could no 
longer be held binding on either of them. No doubt in these cases the contract 
had not passed the executory stage; but, seeing that unreasonable delay in reaching 
the place of loading, when occasioned by no fault of cither of the parties, is effectual 
to discharge such a contract altogether, I conceive that, 4 fortiori, a similar delay 
in reaching the primary place of discharge ought to have the effect of enabling the 
vessel to complete her voyage by proceeding to the alternative destination. 

That leaves only the question of fact, whether the state of the Surrey Com- 
mercial Docks in August, 1877, was such as would have unreasonably delayed the 
discharge of the Hurine within that dock. I think it may be taken as proved that 
the block occasioned by the great demand for steamship berthage in August and 
September, 1877, although that was rapidly becoming the normal condition of the 
Surrey Docks in the preceding months of June and July, was due, not to ordinary, 
but to exceptional, causes. Seeing that on Aug. 4 the authorities could not under- 
take within a month, or any other given time, to admit the Euzxine into the dock, 
and even on Aug. 23 they were not in a position to give a more definite and 
satisfactory undertaking, it appears to me to be safe to conclude that the length 
of time for which the Huxine must have waited in the port of London in order to 
discharge in the Surrey Docks would have been in excess of any delay which either 
the shipowner or the charterer, at the time of entering into the charterparty, could 
reasonably have contemplated. I am, therefore, of opinion that the judgment of 
the Court of Appeal ought to be affirmed. 


LORD SELBORNE, L.C., concurred. 
Appeal dismissed. 
Solicitors : Plews, Irvine € Hodges; Druce, Sons & Jackson. 
[Reported by C. E. Matnen, Esa., Barrister-at-Law. | 
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‘Re HAVEN GOLD MINING CO. 


(Court or Appgat (Sir George Jessel, M.R., Brett and Lindley, L 
13, 14, 1882] 7 and Lindley, L.JJ.), January 


B [Reported 20 Ch.D. 151; 51 L.J.Ch. 242; 46 L.T. 822; 
30 W.R. 889] 


Company—Winding-up—‘‘Just and equitable’’—Substratum of company gone— 
Company not insolvent—Majority of shareholders opposed to winding-up. 
Where the substratum of the company is gone, so that it is impossible to 
carry on the business for which the company was formed, it is “just and equit- 
C able’’ that the company shall be wound-up [see now Companies Act, 1948, 
' 8. 222 (f)], and a winding-up order will be made on the petition of a shareholder, 
although the company is not insolvent and a large majority of the shareholders 
are opposed to any winding-up. 
Per Sir GeorGe Jesset, M.R.: Fraudulent representation in the prospectus 
is not of itself a sufficient ground for winding-up. The company may waive 
) the fraud, complete the bargain, and go on, or they may vary the bargain on 
the ground of fraud and complete it with variations. As to that the majority 
ot the company in general meeting are the best judges, but where the whole 
thing has gone the majority cannot bind the minority to enter into an entirely 
new speculation. 


Notes. Applied: Re German Date Coffee Co. (1882), ante p. 872. Con- 
7 sidered: Re Bristol Joint Stock Bank (1890), 44 Ch.D. 703. Applied: Re Cool- 
gardie Consolidated Gold Mines (1897), 76 L.T. 269. Considered: Re Eastern 
Telegraph Co., [1947] 2 All E.R. 104. Referred to: Re Bidwell, [1893] 1 Ch. 603; 
Re General Phosphate Corpn. (1893), 87 Sol. Jo. 683; Re Brinsmead, [1897] 1 Ch. 
406; Stephens v. Mysore Reefs (Kangundy) Mining Co., [1902] 1 Ch. 745. 
As to winding-up on ground of just and equitable, see 6 Hauspury’s Laws (3rd 
Edn.) 532, 534, 535; and for cases see 10 Dicrsr (Repl.) 856. For the Companies 
Act, 1948, see 8 Hauspury’s Statutes (2nd Edn.) 452. 


| 


Case referred to: 
(1) Re Suburban Hotel Co. (1867), 2 Ch. App. 787; 36 L.J.Ch. 710; 17 L.T. 22; 


15 W.R. 1096, L.JJ.; 10 Digest (Repl.) 856, 5639. 


~ 


. Also referred to in argument: 
2e London and County Coal Co. (1866), L.R. 3 Eq. 855; 15 W.R. 151; 10 Digest 
(Repl.) 865, 5689. 
Re Diamond Fuel Co. (1879), 18 Ch.D. 400; 49 L.J.Ch. 801; 41 L.T. 573; 28 
W.R. 309, C.A.; 10 Digest (Repl.) 862, 5670. 
Re Langham Skating Rink Co. (1877), 5 Ch.D. 669; 46 L.J.Ch. 345; 36 L.T. 605, 
C.A.; 10 Digest (Repl.) 884, 5861. 

Appeal from a decision of Bacon, V.-C., dismissing a petition for the compulsory 
winding-up of the Haven Gold Mining Co. 

One Kicke obtained the execution by an aboriginal New Zealander of a document 
dated Nov. 80, 1868, whereby, in consideration of an annual payment of £20 
sterling (of which an instalment of £2 was stated to have been already paid out 
of the first year’s payment), the New Zealander purported to grant to Licke and 
his assigns a licence to sink shafts and tunnel for gold for a term of fourteen years 
in 4 block of land in the gold region of New Zealand sketched out in a rough plan 
annexed, and said to contain about three acres and a half. ‘By a deed dated 

14. 1868, two other New Zealanders, described as aboriginal native chiefs, 
‘icke a lease for twenty years of another and smaller piece 
purposes, in consideration of a rent of £20 


Dec. 
purported to grant to I as 
of land in the gold-fields for mining ! 
Kicke did not then register the title as required by the law of New 


— but in October, 1871, he obtained two other 


Zealand, or work under either of them ; 
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documents confirming the prior grants for the purpose of registration. These deeds 
were registered in 1871. ‘The apparent reason for registration was that one Dexter 
Brigham was willing to give Kicke £300 for the documents. On each of the 
documents there was an endorsement that Kicke had sold all his interest and the 
lease to one Dexter Brigham for £300, which sum was acknowledged to have been 
received. The documents were handed to Brigham, and nothing more was done 
till early in 1880, when Kicke appeared in England and represented that he was 
entitled to a lease for twenty years in a large property in the gold regions of 
New Zealand called the Haven Gold Mine. By an agreement of Dec. 20, 1880, 
one Elliot (whose title did not appear) purported to agree to sell Eicke’s property 
in the alleged mining property to a Mr. Hance for £16,000. By an agreement dated 
Dec. 24, 1880, it was arranged that Hance should sell the property to W. R. May as 
trustee for the Haven Gold Co. for £30,000, of which £10,000 was to be paid in 
fully paid-up shares of the purchasing company, and the rest in cash. 

The company was registered in 1880 under the Companies Acts, 1862-1880, with 
limited liability. The memorandum of association stated that the objects of the 
company were: 


‘‘(a) To purchase, hire, lease, or otherwise acquire mines and mineral proper- 
ties, lands, or hereditaments in New Zealand or elsewhere, or any estate, or 
interests in or rights or privileges over any such mines or mineral properties, 
lands or hereditaments, which may be deemed necessary or advisable for the 
purposes of the company, and more particularly to carry out an agreement, dated 
Dec. 24, 1880, and made between John Pelham Hance, of the one part, and 
W. R. May, as trustee for and on behalf of the company, of the other part, 
upon the terms and conditions therein mentioned. ... (c) To work and main- 
tain the mines and mineral properties and works of the company, and to carry 
on and conduct the business of raising, working, winning, and selling ores, 
metals, and other minerals, in all its branches, and to smelt and render mer- 
chantable any ores and minerals to be obtained from the mines or property of 
the company or any other company... .”’ 


The capital of the company consisted of £100,000 divided into 100,000- shares of 
£1 each. 


A prospectus issued on behalf of the company contained the following statement : 


“This company is formed for the purpose of acquiring and developing the 
property called the ‘Haven Claim,’ situate at the Thames Gold Field, Grahams- 
town, near Auckland, north island of New Zealand.”’ 


The prospectus also stated that the mining rights in the land set forth if. the 
plan had been acquired by the company; that the land was held on lease at a rent 
of £40 a year; and that the documents of title were duly registered in New 
Zealand. Extracts were then given from reports of a Mr. Rice and Professor 
Simons, which stated the prospects of working the mining property and its sup- 
posed value. It appeared in the Court of Appeal that Mr. Rice and the professor 
had never seen the property, and that their report was based on the statexnenijill 
Kicke. Shortly after the company had been formed the directors found that the 
documents of title were in Dexter Brigham’s hands, and they 
chased the documents and his interest under them for £1,000. ; 
Some time in May, 1881, a telegram was received by the directors from Messr 

Hesketh and Richmond, the New Zealand solicitors of the company, that ‘ie 
property comprised in the lease of Dec. 14, 1868, was actually in ihe ossessi ; 
of and worked by a Mr. Russell, who had a title earlier in date of phe 2 teal 
aoe and Na ee in registration as to both pieces than that of the company sheen 
ile was, therefore, bad. On Sept. 24, 1881, a iti 1 

shareholders of the company hie that the Paes ei ta cee 
ground that the substratum of the company was gone, and that it all ae 
equitable that the company should be wound-up. On Oct. 13 the diteats eee 


accordingly, pur- 
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circular stating their opinion that it was hopeless to go on with the matter, and ad- 
vising that the company should be wound-up voluntarily. A special meeting of the 
shareholders was held to consider the circular, at which resolutions were passed that 
there was no necessity. for winding-up; that Mr. Rice should be sent out to New Zea- 
land to make further inquiries as to the title, and, if possible, obtain an extension of 
the leases for a further term of twenty years; and that the meeting should be 
adjourned for five months while he was away. The company was not insolvent, 
and had a balance in hand of about £8,000. Sixty-four shareholders, holding 8,915 
shares, voted for the resolutions; and four creditors, holding 250 shares, voted 
against them. The petition was heard by Bacon, V.-C., and dismissed. The 
petitioners appealed. 


N. Higgins, Q.C., and A. Beddall for the petitioners. 
Eddis, Q.C., and E. Chitty for the company. 
Horton Smith, Q.C., and Whinney for shareholders supporting the petition. 


SIR GEORGE JESSEL, M.R.—This is a very remarkable case. It appears that 
a person by the name of Eicke—who is described in some of the documents as a 
gentleman, and in other of the documents as a commission agent, and who probably 
is as much entitled to one description as the other—in the year 1868 had some 
conversation with a New Zealand savage, whose name I am unable to pronounce. 
The result of that conversation was that the New Zealand savage (who could neither 
read nor write, is described in the documents to which I am going to refer as an 
illiterate person, and, apparently, was unable to understand English, so that the 
document was interpreted to him) was persuaded to grant to Mr. Eicke something, 
which I will consider in a moment. What the New Zealand savage was entitled 
to does not appear. Whether he was or was not entitled, by the law of that part 
of the country, to any lands or any mines, is not stated by any one, nor is there 
any recital that he was so entitled. I cannot say that any plot of land is described 
in the document of Nov. 30, 1868, but there is some scratching, on the back of 
the document, which looks something like a plan and shows the plot of land in 
question and another block of land as well. As I read that document, it is only 
what we call an exploring licence; it is only a right to sink shafts and tunnel for gold. 
There is no gift or grant of the gold itself to Mr. Eicke, and it does not say that he is 
to retain the gold. It is not an exclusive licence, and, therefore, if this New Zealand 
savage was the owner of the property, there was nothing to prevent his granting 
licences to other people. About the same time Mr. Hicke had another conversation 
with two other New Zealanders (who seem to have been in the same state as the first 
one as regards education, and are described as aboriginal native chiefs). By a deed 
dated Dec. 14, 1868, without any recital of title at all, in consideration of the rent 
reserved, these two chiefs granted to Mr. Hicke a piece of land in the goldfield for 
£20 sterling a year, for twenty years from the date of the deed, for mining purposes. 
That is a grant of the lands and the mines from that date, and a covenant for 
further assurance. It is said to have been interpreted to the chiefs, who signed it 
with their marks. If the chiefs had a title it passed by the deed. 

These two documents are said to have passed to Mr. Kicke some property, the 
value of which is incalculable. According to the prospectus the two grants cover 
something like six or seven acres of gold reef of enormous value, worth I do not 
know what—I must leave that to the imagination of the shareholders. Eicke does 
not seem to have taken the trouble to register the title, as required by the law 
of New Zealand. He did not himself work under either of these titles, and he 
allowed this immense mass of gold reef to remain unworked. In October, 1871, 
he obtained two other documents confirming the grants previously made, but they 
conferred no further title, and seem to have been made as deeds of confirmation 
for the purpose of registration. These were registered in 1871. It appears that 
there was a reason for the registration. Mr. Eicke seems to have found in the 
colony a gentleman of the name of Dexter Brigham, who was willing to give him 
£200 for the documents. The documents were handed over to Mr. Brigham, and 
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nothing more was done by Mr. Eicke until 1880, when, as I understand, he was in 
oD 


ing : 

Se Mr. Eicke’s imagination was excited by the reports of the successful 
working of gold mines (either by the raising of gold or by disposing of aia 
therein), whether, in fact, the whole transaction with Mr. Brigham i ee) 
genuine, but a mere sham, or whether Mr. Hicke had forgotten it, I do not KNOW ; 
but at all events Mr. Eicke represented to certain gentlemen that he was entitled 
to the lease of a large property in the gold region of New Zealand, called the 
Haven Gold Mine. Not having the papers with him—and I suppose being oblivious 
of the contents of them—he drew a fancy portrait of the locus in quo, which has a 
somewhat distant resemblance to the scratching on the document to which I have 
referred, and, representing that he had the lease for twenty years, he proposed to 
sell it. There were some subsequent agreements, and eventually a gentleman of 
the name of Hance promoted the Haven Gold Mining Co., and an agreement 
(dated Dec. 24, 1880) was made under which it was arranged that Hance should 
sell this property to the company for £30,000 payable partly in cash and partly in 
shares. The promoter formed the company, and somebody or other issued a 
prospectus, which, if there is no better explanation to be given than has been given, 
contains some very gross mis-statements which must have been, not only calculated, 
but intended, to deceive. 

I am only going to refer to the prospectus to show what the company was formed 
for. It is plain that the company was formed for working this mine, called the 
Haven Gold Mine, and for no other purpose. The prospectus was not correct, for 
it stated that the mining rights acquired by the company were held at a nominal 
rent of £40 per annum. That is not so, although there were two £20 rents. The 
prospectus did not state that the lease of rather more than half the property 
(if it had been a lease at all, which it was not) would expire in 1882, and that the 
other would expire in 1888. The first fact was not known to the directors, but 
I think the second was, because, although the time is not stated in so many words 
in the agreements, the date is stated, and the number of years, and it was not 
likely that it was for a retrospective term of twenty years. When we come to look 
at the plan on the prospectus, and compare it with the other plan and with the 
boundary, it is clear that the plan on the prospectus comprises a portion of that 
which is comprised in the first licence; it comprises a portion if not the whole of 
that which is comprised in the lease, and it comprises some land between which 
is not either in the lease or in the licence. I have not forgotten that there are 
general words in the memorandum of association extending the right to work 
mineral property generally; but no doubt the special object of the company, statea 
in the memorandum of association, is to work this gold mine; and the point which 
we have to consider is whether there was any mine at all as to which the company 
had a title, or a contract which might eventuate in a title. 

If I am right as to the construction of the first document, even supposing that 
the New Zealander who put his mark to it had any title at all, it would not have 
passed anything of any value. The mere right of prospecting is not a very valuable 
right, because the more gold you find, the harder are the terms imposed upon you. 
But, even assuming that the construction I have put upon the document is not 
the correct one, and that the prospector is impliedly to keep any gold that he can 
find, it cannot be treated seriously as a title to work a mine represented, as this 
was, to the publie as a ground for their subscribing with the notion of continuous 
working. The term expiring in September, 1882, it would not be sufficient in 
itself to be treated seriously as the title to a mine which the company could be 
supposed to work, or which the publie could be supposed to have subscribed to take 
shares in, 

Passing from the consideration of the land in which mining rights are supposed 
‘ep ine granted by the deed of November, 1868, we Hive eoreraelane ie the 

piece. It is clear there never was any title to that. Then I take the other 


G 
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piece, to which the Maori chiefs may or may not have had a title. The evidence 
as to that stands in this way. The company having been formed, and having made 
inquiry as to the documents of title, found they were in New Zealand in the hands 
of Mr. Brigham or of somebody else. They treated for the documents, and even- 
tually paid £1,000 and got the documents away and an assignment from Brigham 
of his interest. It is plain the directors found very great difficulty about going on. 
As far as regards a very large portion of the property, the fourteen years had nearly 
expired. As to the rest, only seven years were unexpired. After this—the date is 
not very satisfactorily proved, but I think it was some time in May, 1881—a tele- 
gram was received stating that what I will call the leased part (as to which Mr. 
Eicke admits he never took any possession) was actually in the possession of and 
worked by a Mr. Russell, one of the directors of the New Zealand bank, and that 
he had a title earlier in date than the company’s, and registered before their title 
was registered. Therefore, he was doubly prior. As to the part included in the 
licence, there was a prior registration of a subsequent title. The telegram conse- 
quently stated that Hicke’s title was bad. Sometime afterwards the telegram 
was confirmed by a letter from the company’s solicitors in New Zealand. On 
Oct. 13, 1881, when the directors sent out their circular, they were satisfied by 
the evidence that there was no title at all in EHicke, and no title by which he could 
give the property of any portion of this mine to be worked by a mining company. 

Is it to be tolerated that the majority of the shareholders shall bind the minority 
to go on when they have no title at all, merely because they think it possible they 
may get a title? Is the minority to be bound by the opinion, as to the value to 
be given, of the person sent out by the directors, or of the solicitors in New Zealand? 
There is no negotiation at present. There is no reasonable prospect of obtaining 
the mines from anybody. Nobody says that the owners are willing to sell or 
willing to grant an extension of the lease. There is nothing at all said about it. 
Therefore, there is evidence which is satisfactory to me, and, I believe, to the rest 
of the court, that there is no title at all. There is evidence which is not only 
satisfactory to the judges, but was quite satisfactory to the directors. It is the 
evidence upon which they advised the company to act. The company in general 
meeting overruled their directors, refused to act upon their advice, and insisted 
upon going on with the company. Is not this exactly the thing pointed out by 
Lorp Carrns in Re Suburban Hotel Co. (1), where ‘‘the business which the company 
was incorporated to carry on has become impossible?’’ It seems to me exactly 
that case. 

The mere fact of there being fraudulent representations in the prospectus, if 
they should hereafter be proved to be fraudulent, is not sufficient. A company 
may, if they think fit, waive the fraud and complete the bargain and go on, or 
they may vary the bargain on the ground of fraud and complete it with variations. 
As to that, the majority of the company in general meeting assembled are the best 
judges; but where the whole thing has gone, the majority cannot bind the minority 
to enter into an entirely new speculation, and it never has been so held. I agree 
also in the argument put forth on the part of the company—that it requires @ very 
strong case to induce the court to interfere, but if what I have said is correct, 
I think I may safely add that, in my opinion, this is a very strong case indeed— 
as strong a case as, I think, could very well be put, to show that what has been 
called the substratum of the company has no existence in fact, and, therefore, that 
the company’s money (there being as if appears a very considerable sum of money 
to be dealt with) ought not to be applied to any such purpose as that which is 
suggested. It seems to me that we have here a plain case of utter failure of 
the objects of the company, and a plain case in which the petitioning shareholders 
have a right to say: ‘Stop; divide what you have among those entitled to it, and do 
not involve us in a further speculation which we never consented to be parties to, 
and which could never be beneficial to anybody.’’ It seems to me that, for these 
reasons, an order ought to be made on the petition to wind-up the company. 
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BRETT, L.J.—In this case the company was formed for the purpose of aa: 
for gold under an alleged plot of land in New Zealand. The only title upon ela 
the company can rely is the title of Hicke, if he ever had any. The alleged tit e 
of Eicke certainly consists of two separate titles, and these two separate titles 
do not comprise the whole of the plot under which it is supposed the company 
has aright. Part of their claim is through Hicke, under what my Lord has called 
the licence, which, in his opinion, is not a lease. I care not to inquire myself 
whether it was a licence or a lease. Assuming it was a lease, it comes to an end 
within a year, and it only relates to a very small portion of the plot which the 
company was formed to work. Even supposing, therefore, that Eicke had a title, 
or that he had a lease, and supposing that lease was transferred to the company, 
if that is all they had it seems to me impossible to say that they had possession 
of the subject-matter which they were formed to work. With regard to the other 
plot, which is claimed as by title through Eicke, it seems to me to be clearly proved 
that Eicke never had any title to it at all. 

The majority of the company want the company to go on. A minority desire 
to wind it up compulsorily. The company is not insolvent. Under such circum- 
stances, it appears to me that the court cannot interfere unless there is, within a 
reasonable meaning of such a phrase, ‘‘a total absence of the possession or right 
to possession, by the company of the subject-matter which the company was formed 
to work, and no reasonable prospect of the company obtaining possession of such 
subject-matter.’’ I have used the words ‘‘within a reasonable meaning,’’ because 
it seems to me that, even if it were true that a mere minute portion of the subject- 
matter was in the possession of the company for an extremely short period, nobody 
could allege from that mere fact that there was not, within a reasonable meaning 
of the phrase, a total absence of the possession or right of possession by the company 
of the subject-matter. If it were correct that there was a right to work the gold 
under a small portion of this alleged plot of land for a limited time, namely, for a 
time which does not extend longer than a year, nobody would say that there was 
not, within any reasonable and business meaning of the phrase, a total absence of 
possession of the subject-matter which this company was formed to work. It seems 
to me that the court ought not to interfere unless the proposition which I have 
enunciated can be supported by the evidence. 

If that can be done it seems to me to be immaterial whether there was or was 
not fraud, either in the directors or promoters of the company. Fraud in the 
directors or promoters of the company, to whatever extent it existed, would not 
entitle the court to wind-up the company compulsorily, if the proposition which 
I have enunciated could not be supported. Therefore, it seems to me to be 
unnecessary that we should judicially determine whether there was any fraud in any 
of the promoters of this company, or in the directors. Having, as I always have, 
such a hatred of fraud in business men, I desire to state that I am not prepared 
to say that there was any fraud on the part of the directors of this company. But 
it seems to me this cannot be rélied upon at all. 

It seems to me obvious that the court ought to come to the conclusion, as a 
matter of fact, that Eicke had no title whatever to that larger plot with which he 
claimed to deal, but that it was in the possession of and being worked by people 
who had a prior claim to him. To my mind, it is clear that that is the proper 
inference, and that he never had any title. The directors of this company, upon 
recelving information of the facts, and the opinion of their own solicitors in New 
Zealand, came to the opinion—and I see no evidence that they ever departed from 
it—that the case was hopeless, and that they had nothing upon which this com- 
ad could properly continue to act. They, therefore, advised their shareholders 
shat the case was hopeless, and that the company ought to be wound-up. I entirel 
agree with them that the case was hopeless. But then it was said that Mr Ribs 
was sent out to inquire whether their opinion was right, and to make, if he oaik 
4 arrangement by which persons who had claims should give up thea claims ies 

ve company; in other words, he was first to see whether the solicitors were mis- 
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taken—for which I see no colour—and secondly, he was to make a new agreement 
with the persons who were really entitled. Is there any reasonable prospect of his 
making such an arrangement? It seems to me that there is none. It is hopeless 
to suppose that he could make a new arrangement for this company with persons 
who were already working the plot, and working it for the same purpose as that 
for which this company was formed. 

I think, therefore, the proposition is made out that there is a total absence of 
possession or right of possession by the company of the subject-matter which they 
were formed to work, and that there is no reasonable prospect of the company 
obtaining possession of such subject-matter. Under the circumstances it seems to 
me that the opinion of the majority of the shareholders is an unfounded opinion, 
and that the opinion of that majority ought not to bind the minority. 


LINDLEY, L.J.—I am also of opinion that the company ought to be wound-up, 
and I have come to that opinion with my mind fully alive to the difficulty of 
‘deciding questions of probability or improbability of success as against the views 
of the majority of the shareholders. What we have to consider is: What are the 
respective rights of the majority and the minority of the shareholders under the 
circumstances which have been proved in evidence before us? This company was 
formed for the purpose of acquiring and working the mine of which we have heard 
so much, and upon the representation that they could acquire it upon certain terms. 
Neither the company nor their officers have had possession of the alleged mine, 
and they cannot get it. They cannot, therefore, work the mine in the manner in 
which it was intended, although, of course, negotiations with other claimants may 
result in the purchase or acquisition of this mine. There is no evidence whatever 
of any agreement by which the company can get this property. It is a pure matter 
of speculation whether they can get it or not from other people; but it appears 
to me that that is not a matter in which the minority are bound to embark. They 
may say: ‘“‘No, that is not the speculation into which we entered, and we are not 
bound to embark in any such matter.”’ 

It appears to me that it is proved by evidence upon which we must act that 
the minority have established such a case as entitles them to say to the majority : 
“The undertaking in which we all embarked is proved to be impossible to carry 
out; we decline to enter into any further speculation or to join you in trying to 
get this property from other people and upon other terms."’ Upon that short ground 
I think a case is made out that the company ought to be put a stop to. The 
minority are entitled to say they insist upon a winding-up. The directors them- 
selves are satisfied upon their own inquiries that it is hopeless to go on. It is 
not a controversy now whether there ought to be a compulsory winding-up, as 
distinguished from a voluntary winding-up. The majority do not want to wind-up. 
They want the company to go on in the speculative hope of getting this property 
somehow or other. The majority not wanting winding-up voluntarily, but wanting 
to go on, the minority are entitled to say: ‘‘It is time to stop, and we are entitled 


to stop the company.” 





Appeal allowed. 


Solicitors : Beall ¢ Co.; Harrisons; Longcroft & Myers. 
[Reported by Frank Evans, Esq., Barrister-at-Law. | 
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CALEDONIAN RAIL. CO. v. WALKER’S TRUSTEES 


[House or Lorvs (Lord Selborne, L.C., Lord O'Hagan, Lord Blackburn and Lord 
Watson), February 16, 17, 20, March 29, 1882] 


[Reported 7 App. Cas. 259; 46 L.T. 826; 46 J.P. 676; 30 W.R. 569] 


Compulsory Purchase—Compensation—‘‘Injurious affection’’—Obstruction of 
access to land—Action competent in absence of statutory powers, but merely 
personal—Damage by use, not execution, of works—Loss of trade by work 
not affecting land on which trade carried on. 
Compensation under the Lands Clauses Consolidation Act, 1845, Ss. 63, is not 
payable in a case where, although a right of action would have existed if the 
work in respect of which compensation is claimed had not been authorised by 
Parliament, that action would have been merely personal, without reference 
to land or its incidents, nor is it payable when damage arises, not out of the 
execution, but only out of the subsequent use of the works. Nor is loss of 
trade or custom by reason of works not otherwise directly affecting the house 
or land in or on which a trade has been carried on, or any right properly inci-. 
dent thereto, by itself a proper subject for compensation. But the obstruction, 
not from time to time by the use of the work, but permanently, by the execu- 
tion of the works of a man’s direct access to his house or land, whether such 
access be by public road or by private way, is a proper subject for compensation. 

The respondents were the owners of land and buildings in Glasgow which 
formerly had direct and easy access to one of the principal thoroughfares of the 
city. The appellants, by their railway works, obstructed the direct access, and 
compelled the respondents to make a long detour, with steeper gradients, to 
reach the main thoroughfare from their land. 

Held: the lands of the respondents had been ‘‘injuriously affected’’ within 
the meaning of the Act, and they were entitled to compensation. 

Caledonian Rail. Co. v. Ogilvy (1) (1855), 2 Macq. 229, distinguished. 

Metropolitan Board of Works v. McCarthy (2) (1874), L.R. 7 H.L. 243, 
applied. 


House of Lords—Decision as authority—Maintenance of authority in later cases 

—Weight to be given to reasons of learned Lords. 

Per Lorp Sergorne, L.C.: It is the duty of the House of Lords to maintain, 
as far as possible, the authority of all former decisions of the House, and, 
although later decisions may have interpreted and limited the application of 
the earlier, they ought not, without some unavoidable necessity, to be treated 
as conflicting. The reasons which the learned Lords who concurred in a 
particular decision may have assigned for their opinions have not the same 
degree of authority as the decisions themselves. A decision which is right, and 
consistent with sound principles, on the facts and circumstances of the case 
which the House had to decide, need not be construed as laying down a rule 
for a substantially different state of facts and circumstances, though some 
propositions, wider than the case itself required, may appear to have Ghdetea 
countenance from those who then advised the House. 
Notes. Considered: Furness Railway v. Cumberland Co-operative Buildin 

Society (1884), 52 L.T. 144; A.-@. y. Metropolitan Railway [1894] 1 Q.B 384; 
Blundy, Clark & Co., Ltd. v. London and North Eastern Rail. Co. [1931] All 
E.R.Rep. 160; Marriage v. East Norfolk Rivers Catchment Board, [1949] 2 All 
E.R. 1021. . Referred to: Ford v. Metropolitan and Metropolitan District Railways 
(1886), 17 Q.B.D. 12; Re Holliday and Wakefield Corpn. (1888), 20 Q.B.D. 600: 


Cowper Essex vy. Acton Local Board 1886-90] All E : 
McRobb oe Officer, [1918] May 304. ’ [ ~ ] é {.R.Rep. 901; Davidson We 


D} 


Hi 
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& og theesdZiygremeled injurious affection, see 10 Hatspury’s Laws (8rd Edn.) 
i seq-5 s see 11 Dicest (Repl.) 140 et seq. For Lands Clauses 
Consolidation Act, 1845, see 3 Haussury’s STaTurEs (2nd Edn.) 890. 

Cases referred to: 
(1) Caledonian Rail. Co. v. Ogilvy (1855), 25 1.7.0.8. 106; 2 Macq. 229, H.L.; 

B 11 Digest (Repl.) 149, 276. j 

(2) Metropolitan Board of Works v. McCarthy (1874), L.R. 7 HU. 243; 43 
L.J.C.P. 385; 81 L.T. 182; 38 J.P. 820; 23 W.R. 115, H.L.; 11 Digest 
(Repl.) 152, 289. ” 

(3) Ricket v. Metropolitan Rail. Co. Directors (1865), 5 B. & 8. 149; 84 L.J.Q.B. 
257, Ex. Ch.; on appeal (1867), L.R. 2 H.L. 175; 36 L.J.Q.B. 205; 16 L.T. 

C 542; 31 J.P. 484; 15 W.R. 937, H.L.; 11 Digest (Repl.) 150, 281. 

(4) Hammersmith and City Rail. Co. v. Brand (1869), L.R. 4 H.L. 171; 38 
i ia 265; 21 L.T. 238; 34 J.P. 36; 18 W.R. 12, H.L.; 11 Digest (Repl.) 
106, 29. 

(5) Chamberlain vy. West End of London and Crystal Palace Rail. Co. (1863), 
2B. & 8S. 617; 2 New Rep. 182; 32 L.J.Q.B. 173; 8 L.T. 149; 9 Jur.N.S. 
1051; 11 W.R. 472; 121 E.R. 1202, Ex. Ch.; 11 Digest (Repl.) 150, 278. 

D (6) R. v. London Dock Co. (1886), 5 Ad. & El. 163; 2 Har. & W. 267; 6 Nev. & 

M.K.B. 390; 5 L.J.K.B. 195; 111 E.R. 1127; 11 Digest (Repl.) 149, 275. 

(7) Beckett v. Midland Rail. Co. (1867), L.R. 8 C.P. 82; 37 L.J.C.P. 11; 17 
L.T. 499; 16 W.R. 221; 11 Digest (Repl.) 151, 287. 

(8) Iveson v. Moore (1699), 1 Ld. Raym. 486; Carth. 451; Comb. 480; 1 Com. 
58; Holt, K.B. 10; 1 Salk. 15; 91 E.R. 1224; sub nom. Jeveson v. Moor, 

E 12 Mod. Rep. 262; 26 Digest (Repl.) 520, 1965. 

(9) Duke of Buccleuch v. Metropolitan Board of Works (1872), L.R. 5 H.L. 418; 
41 L.J.Ex. 187; 27 L.T. 1; 36 J.P. 724, H.L.; 11 Digest (Repl.) 148, 228. 

(10) Lyon v. Fishmongers’ Co. (1876), 1 App. Cas. 662; 46 L.J.Ch. 68; 35 L.T. 
569; 42 J.P. 163; 25 W.R. 165, H.L.; 26 Digest (Repl.) 347, 641. 


F Also referred to in argument : 
Eagle v. Charing Cross Rail. Co. (1867), L.R. 2 C.P. 688; 36 L.J.C.P. 297; 16 
L.T. 593; 15 W.R. 1016; 11 Digest (Repl.) 155, 306. 
Senior v. Metropolitan Rail. Co. (1863), 2 H. & C. 258; 2 New Rep. 334; 32 
L.J.Ex. 225; 8 L.T. 544; 9 Jur.N.S. 802; 11 W.R. 836; 159 E.R. 107; 11 
Digest (Repl.) 150, 280. 
G City of Glasgow Union Rail. Co. v. Hunter (1870), L.R. 2 Se. & Div. 78; 34 J.P. 
, 612, H.L.; 11 Digest (Repl.) 160, 349. 


Appeal from a decision of the Second Division of the Court of Session (the Lord 
Justice Clerk (Lorp Moncrmrr) and Lorp Youna) affirming a decision of the Lord 
Ordinary (Lorp CurrtrHILt). 

The respondents were the owners of a piece of land, with buildings on it, in the 

HI city of Glasgow, which had a frontage north and south to two streets, Canal Street 
and Victoria Street, both of which formerly afforded easy access at a distance of 
about ninety yards, on a level, to Eglinton Street, one of the main thoroughfares 
of the city. The appellant company, acting under a private Act of 1878, con- 
structed a line of railway between the land of the respondents and Tglinton 
Street, the effect of which was that to reach Kglinton Street from Canal Street a 

J Jong detour was rendered necessary, while Victoria Street was carried over the 
railway by a bridge with a steep gradient. When the works were executed the 
respondents claimed compensation, on the ground that their property had been 
“‘injuriously affected.” The matter was referred to arbitration, and the umpire, 
on the assumption that the company were liable, awarded £1,200 as compensation 
for the detour from Canal Street, and £300 for the change of gradient in Victoria 
Street. The present action was brought to enforce the award of the umpire, the 
Lord Ordinary decided in favour of the plaintiffs, and his decision was affirmed by 
the Second Division. When the Bill of the appellant company was before 
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rsons, petitioned against it, but they after- 
wards withdrew their opposition in consideration of an agreement in st athe ies 
which the company agreed that, if arbitrators: or a jury should decide that ner an 
was ‘‘injuriously affected’? within the meaning of the Acts, tneir claim for nie 
pensation should not be barred by the fact that the company did not propose to 
take any part of their lands for the construction of their works. 

The Lord Advocate (Balfour, Q.C.) and Benja min, Q.C., for the appellants. 

The Solicitor-General (Sir Farrer Herschell, Q.C.) and the Solicitor-General for 
Scotland (Asher, Q.C.) for the respondents. 


Parliament the respondents, and other pe 


Their Lordships took time for consideration. 


Mar. 29, 1882. The following opinions were read. 


LORD SELBORNE, L.C.—The only facts in this case which I think material 
to the question of principle to be decided are that, before the construction of the 
appellants’ works under the authority given by their Act of 1873, the property- of 
the respondents had a frontage to Canal Street in Glasgow, and had by that street 
a direct, straight, and practically level access, at the distance of about ninety 
yards, for all sorts of traffic to Eglinton Street, one of the main thoroughfares of 
that city, and that by the works of the appellants that direct access to Eglinton 
Street has been altogether cut off and taken away, a more circuitous and distant 
access, crossing the railway by a bridge with a rather steep gradient, being sub- 
stituted for it. Another direct access from the back of the respondents’ property 
has also been rendered less convenient, but upon that part of the case I do not 
think it necessary to dwell. 

When the Bill was before Parliament in 1873, the respondents and some other 
persons who, like them, had petitioned against it, withdrew their opposition in 
consideration of an agreement in writing by which the appellant company under- 
took that if, and so far as, they or any of them might in the judgment of the 
arbiters, or oversman, or jury, to be appointed under the Lands Clauses Consolida- 
tion (Scotland) Act, 1845, be injuriously affected by the construction of any of 
the works proposed to be authorised by the Bill, their claim for compensation 
should not be barred by reason of the company not taking any part of their 
respective lands, and that the amount of such compensation, if not agreed upon, 
should be determined in the manner provided by. that Act. When the works were 
executed the respondents made a claim for compensation, and arbiters and an overs- 
man were appointed, under protest on the company’s part. After an ineffectual 
attempt by the company to stop the arbitration, the oversman finally made an 
award by which he found the facts, and, on the assumption that the claimants 
were legally entitled to be compensated by the company for the injury caused to 
them, assessed the pecuniary amount of the compensation at £1,500, allocating 
£1,200 thereof as applicable to compensation for damage by detour, and £300 to 
compensation for change of gradients. In the view which I take of the case this 
division of the difference between the value of the access taken away and that of 
the new access substituted for it is not material. If the respondents were entitled 
to compensation, it was right to award the whole estimated amount of the damage 
actually sustained by them, and I see no objection in principle to the manner of 
measuring that damage which the oversman thought fit to adopt. Whether a 
ee e ah mecirstags kbc itself a subject of compensation, if the 
a point on Shfsteat do Rabi take hen bee aa ero ae z 

y, under the circumstances of this 

case, to express an opinion. 
cppoalton totus Bil wan pidhdns¥c eeghVPa caer ee a 
whom were the respondents, from wh ae il a Se aree e ese 
be deemed an kdgataahud tel valuabl ee id i the ree bse a = 
De i nia pede lable consideration of the right to compensation. 
é 8 ; ch seems to have found some degree of favour in the 
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court below, I cannot agree. All that the company did was to bind themselves 
not to object on one particular ground, namely, because no land was taken. It 
was said that an objection on that ground only would have been manifestly un- 
tenable in law, and to this I agree; but the parties nevertheless seem to have 
thought that it was worth their while to guard against it; and I think it impossible 
to infer an implied waiver of all objections from an express waiver of one, whether 
that was an objection which was obviously untenable or not. 

Upon the more important question of the respondents’ right to the compensation 
which the oversman has awarded them, reliance was placed in the argument at 
the Bar on decisions of your Lordships’ House. For the appellants it was con- 
tended that compensation was excluded by Caledonian Rail. Co. v. Ogilvy (1), and 
Ricket v. Metropolitan Rail. Co. Directors (3). The respondents relied on Metro- 
politan Board of Works v. McCarthy (2). It is your Lordships’ duty to maintain, 
as far as you possibly can, the authority of all former decisions of this House; and 
although later decisions may have interpreted and limited the application of 
earlier, they ought not, without some unavoidable necessity, to be treated as con- 
flicting. The reasons which the learned Lords who concurred in a particular 
decision may have assigned for their opinions have not the same degree of authority 
with the decisions themselves. A decision which is right, and consistent with 
sound principles, upon the facts and circumstances of the case which the House 
had to decide, need not be construed as laying down a rule for a substantially 
different state of facts and circumstances, though some propositions, wider than 
the case itself required, may appear to have received countenance from those who 
then advised the House. 

With this preface I think it right to say that all the three decisions of this 
House to which I have referred appear to me to be capable of being explained 
and justified upon consistent principles; the propositions which I regard as having 
been established by them, and by another decision of your Lordships in Hammer- 
smith and City Rail. Co. v. Brand (4), being these: (i) Where a right of action, 
which would have existed if the work in respect of which compensation is claimed 
had not been authorised by Parliament, would have been merely personal, without 
reference to land or its incidents, compensation is not due under the Acts; 
(ii) when damage arises, not out of the execution, but only out of the subsequent 
use, of the works, then also there is no case for compensation; (iii) loss of trade or 
custom by reason of works not otherwise directly affecting the house or land in or 
upon which a trade has been carried on, or any right properly incident thereto, is 
not by itself a proper subject for compensation; (iv) the obstruction, by the execu- 
tion of the works, of a man’s direct access to his house or land, whether such 
access be by a public road or by a private way, is a proper subject for compensation. 

In Caledonian Rail. Co. v. Ogilvy (1) (2 Macq. at p. 234), Lorn CranwortH 
stated the question to be 


‘““whether a proprietor who holds land adjoining a newly-constructed railway 
can, under the clauses of the general Act and the special Acts, which give him 
a right of compensation in respect of any injurious effect upon his lands, 
claim from the company compensation because, at a short distance from the 
entrance to his grounds, the railway traverses an important public road on a 
level,”’ 


that road, as his Lordship immediately afterwards proceeded to say, “being the 
most common,”’ though not the only, ‘‘and the best approach to [the pursuer’s] 
house.’’ All that your Lordships then decided was that it was not competent to 
the sheriff ‘‘to give any redress in respect of this level crossing. — It is material, 
in order to understand rightly the reasons assigned for that decision, to bear in 
mind that, unless the mere fact of rails being laid across the public road ought to 
have been held, if there had been no Act of Parliament, to constitute an actionable 
obstruction of the pursuer's right to use it, that right was not obstructed by the 
execution of the works of the railway. The pursuer complained of a ‘‘constant 
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terruption, and delay’’ by reason of the closing 
of gates across the public road as often as trains were passing or Bbaae ie eer 
and of danger and alarm to those passing to and from the house from t e KY 

of the startling of horses when detained in & narrow road facing the So “4 
the passing and noise of the engines and trains.’’ These were not distinct heads 
of claim—one for delay, etc. by closing the gates, and another for danger, etc. 
by the noise of engines and trains, but were only specifications of the manner in 
which the pursuer proposed to establish his main proposition, that ‘‘very material 


injury’’ had been 
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liability to great inconvenience, 10 


‘‘done to the place as a residence, and deterioration caused to the amenity and 
value of the house and policy by the railway crossing the approach to the lodge 
and gate on the level immediately in front of and within a few yards of the 
gate, whereby the present free and open communication with the high road at 
a very short distance was cut off, and all access prevented, without a constant 
liability to...” 


The communication was not cut off, and access was not prevented, except when 
trains were passing; the temporary obstruction of the public road by shutting 
gates across it at those times, as well as the noise complained of, were incidents, 
not of the construction, but of the use of the line. 

The decision, therefore, would have been justified assuming that the mere 
placing of rails, etc., across the road would have given no right of action to the 
pursuer, upon the same grounds on which this House afterwards decided Hammer- 
smith and City Rail. Co. v. Brand (4), by which the second of the four propositions 
which I have stated was established. The peculiar circumstances of the latter 
ease, in which Mr. Brand’s real estate suffered physical injury from the vibration 
of trains, made it necessary for this House to enter into a minute criticism of the 
language of the compensation clauses in the Acts of Parliament, which in Ogilvy’s 
Case (1) was not necessary because Lorp CranwortH and Lorp Sr. Lronarps 
both thought that the injury for which Mr. Ogilvy might have brought his action, 
if the railway had not been authorised by Parliament, would have been personal 
to himself, and not an injury to his land, or to any right incident thereto. But, 
although the judgment in Ogilvy's Case (1) was not expressly rested on the distine- 
tion between injuries from the construction and injuries from the use of the railway, 
such a distinction did nevertheless exist in the facts, and, as it seems to me, was 
implied in the reasoning of the noble and learned Lords, especially of Lorp Cran- 
wortH; and in the argument for the appellants in Brand’s Case (4) it was so re- 
garded. The mere act of placing rails, ete., across the road at the level crossing, 
by itself, and apart from the contemplated use of the railway for the passage of 
engines and trains, was considered by the House not to affect injuriously the 
access to Mr. Ogilvy’s land. If the prospective liability to the obstruction of 
the road by the use of the railway for the purposes for which it was made had been, 
in the judgment of the House, such an injury as would have been actionable had 
there been no statutory authority, then I should have thought the conclusion ought 
to have been that this was an injury, not to Mr. Ogilvy personally, but to tie 
estate, and, therefore, a proper subject for compensation. 

The House evidently considered that there would have been no right of action 
in respect of such a merely prospective liability to obstruction; and the reasoning 
of the noble and learned Lords was, therefore, addressed to the legal consequences 
* ieee St ci when they might actually happen by the use of the line. 
As to these they thought— 's i i 
Rife a iti Ke Pei ee cic p< Satihead) that they were mistaken 
g, ug ase (4) makes the point now of little 
or no practical importance—that each particular detention when Mr. Ogilvy or his 
arvana, being upon the road, might happen to be stopped by the closing of the 
gates for passing trains, would, like the nuisance from noise, ete., be an injur 
ejusdem generis with that which any other person using the road might rieak 
though occurring to him more frequently than to others, and that any right ag 
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action which he might have had for each such detention, if Parliament had not 
authorised the use of the railway, would have been personal, and not incident to 
the ownership of his land. 

But the only point, as it seems to me, which was really determined in Ogilvy’s 
Case (1) was that the mere fact of a railway crossing at a level the access, by a 
public road, to a landowner’s house or estate, with its incidental liability to fre- 
quent stoppages by the passage of trains after the line should be used for traffic, 
would not have been a cause of action if the work had not been authorised, and, 
therefore, was not a subject for compensation under the Acts. I suppose that, 
unless the mere laying of the rails, etc., would have been a cause of action, this 
was an unavoidable consequence of the technical interpretation of the words ‘‘in- 
juriously affected’’ as applicable only to something which would have been a legal 
injuria in the case of an unauthorised work—an interpretation which it is too late 
to criticise now, though, if the point were open, I should myself think it question- 
able if there were not a fallacy in such a test depending upon the hypothesis of 
the same work being executed without authority, which, having regard to the 
nature and operation of Acts for the execution of that class of public works, can 
hardly be supposed to have been within the contemplation of Parliament. 

In Brand’s Case (4) the question whether a prospective liability to necessary 
injury, from the use of the railway for the purpose for which it was made and 
authorised, was not a subject for compensation properly arising out of the execution 
of the works, was again raised, and was argued at great length. The opinion of 
Lusu, J., in that case, approved and adopted by Lorp Catrns, who dissented from 
your Lordships’ judgment, was in accordance with that view. But that argument 
was rejected by the House, Lorp CureLtmsrorp, who moved the judgment, saying 
(L.R. 4 H.L. at p. 204): 


“To argue that, as the injury could not have occurred unless the railway had 
been previously constructed, therefore it was caused ‘by the construction 
thereof,’ is certainly a strong example of the illogical reasoning of post hoc 
ergo propter hoc, and would extend to every accident or injury occurring upon 
the railway after its construction, which, of course, could not have happened 
if it had not been constructed.”’ 


I should not myself have thought that the argument did involve that consequence, 
or that the propter hoc could well be denied; but, however that may be, the argu- 
ment did not prevail. 

I have thought it necessary to say so much as this as to Caledonian Rail. Co. v. 
Ogilvy (1), because I am aware that, to one at least of my noble and learned 
friends, it appears to present more difficulty than it does to myself. Whether, 
however, my view of it is correct or not, that case ought not to govern the present, 
because here the respondents’ access to and from their property by Canal Street 
was stopped up and taken away, not from time to time by the use, but once for 
all by the construction of the works of the appellants’ railway. The respondents 
claim is not founded upon a mere liability, whether constant or otherwise, to 
obstruction, but on obstruction de facto, and that by the works themselves. If, 


therefore, such an interference with the access to their property by this public 
able wrong if the railway had not been authorised, 


set W have been an action 
street would have be naan 


it is consistent both with Ogilvy'’s Case (1) and Brand’s Case (A) 
ontitle ompensation under the Acts. 
bats: Shei contended, on the authority of Ricket’s Case (3), that, although 
access to Eglinton Street by Canal Street was entirely taken 
a right so connected with or incident to their estate 
fronting on Canal Street as to entitle them to compensation for its ae ne vas ¥ 
Rickets’ Case (3) that the third of the four propositions to which I lave re vei 
was established by this House. There is at first sight some apparent vegaeh : 
between the circumstances of Ricket's Case (3) and those of the present) fi i 
disappears when the facts of that case and the exact nature of the claims made in 


the respondents’ 
away, that access was not 
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od. There was no obstruction at all which could interfere A 
o or from the public-house of which Mr. Ricket was lessee 
No claim for compensation was made on the 
ground of any actual or supposed interest of the plaintiff Ricket in any of the 
carriage roadways which were obstructed, or any other ground except the loss of 
custom to his trade as a publican. He did indeed allege in his claim that his 
public-house had been ‘‘injuriously affected,’’ but loss of custom was the only B 
ground stated for that allegation. The question came before the courts in the 
form of a Special Case, and the opinion of the Court of Queen’s Bench was that 


it are rightly understo 
with the direct access t 
and occupier for foot passengers. 


“the loss of customers in the plaintiff's trade [under the circumstances 
stated,] was such damage as entitled him to recover compensation from the 
company.”’ C 
That judgment was reversed in the Exchequer Chamber, from which the plaintiff 
Ricket appealed to your Lordships’ House. 
The ground of the reversal in the Exchequer Chamber was stated by Erte, CJS 
in the following words (5 B. & 8. at p. 162): 


‘Even if the action would lie for this obstruction, whereby the plaintiff was 
damaged in his trade, still such damage did not accrue to the plaintiff in his ~ D 
capacity of owner of an estate in land. ... The trading carried on in the house 

is entirely distinct from the estate in the house.”’ 


That learned judge distinguished the case from Chamberlain v. West End of 
London and Crystal Palace Rail. Co. (5), in the decision of which against the 
railway company he had himself concurred. He said (5 B. & 8. at p. 165): E 


“Tt is certain that the houses themselves of the then plaintiff were found to 

be injuriously affected, and for that injury alone that compensation was Y 
awarded....The principle is that the value of a house is affected by the 
relation of its situation to the adjoining highway, that is, by the convenience 

of the private rights of ingress and egress from one to the other, and by the 
circumstances of the highway itself tending to make it useful and agreeable F 
to the occupier of the house.’’ : ; 


When Ricket’s Case (8) came before your Lordships’ House the judgment of 
the Exchequer Chamber was affirmed, Lorp Cartmsrorp, L.C., and Lorp Cran- 
WORTH concurring in the result, though not in all their reasons. Lorp WerstTBury 
dissented, calling in question the rule that the words ‘‘injuriously affected,’’ in 
the compensation clauses of the Lands and Railways Clauses Acts, Mb dhg p< ‘ 
such technical injuria as would have been actionable if the work had not been ” 
authorised by the legislature. Much of Lorp CuELMsrorp’s reasoning was founded 
upon a distinction between temporary and permanent damage sudan s. 68 of the 
Lands Clauses Act, and ss. 6 and 16 of the Railway Clauses Act, in which Lorp 
CRAN WORTH did not concur; and it certainly does not appear to me that the decision 
in Ricket’s Case (8), either in this House or in the Exchequer Chamber, can be if 
satisfactorily explained by any such distinction. But both those noble apd, learned 
Lords agreed that the damage by loss of custom of which the plaintiff com Hees 
was a consequence of the work of the railway company too remote and oe 
to bring it within the scope of any of the compensation clauses of the Acts: a 
this I consider to have been the true ground of that decision, and also of an lie 
decision in the Court of Queen's Bench in R. vy. London me Co. (6), in hist Tr 
claim for compensation was made under a special Act passed te i 58 C is ‘hid : | 
tion Acts on similar grounds, which was referred to with approval by E ays 7. 
in the Exchequer Chamber in Ricket’s Case (3), and by both the rr Ne 
whose view was adopted by this House. I may add that the same view of Ri 7 
Case (3) was afterwards taken by Wiutes and Byzes, JJ., in Beckett v Mites 


Rail. Co. (7), where the former of those ver j 
+ (7), y learned jud : i idi 
that an injury for which compensation is due PEASE al heeiding 
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“must be in respect of the property itself, and not of any particular use to 

which it may from time to time be put;”’ 
and the latter, as proceeding on the ground that the in 
but “‘indirect and to the trade only.” 

In the present case (as in Chamberlain's Case (5) and Beckett's Case (7), both 
which were approved and followed by this House in Metropolitan Board of Works 
v. McCarthy (2)) the claim was made in respect of a direct and immediate injury 
to the respondents’ estate by cutting off their direct and immediate access to 
Eglinton Street. The circumstances of Chamberlain's Case (5) closely resembled 
those of the present case. In Beckett’s Case (7) the width of the public road 
immediately opposite the plaintiff's premises was reduced, so as to render it, 
not useless to the premises for the purpose of access, but less convenient than 
before. In McCarthy’s Case (2) this House gave compensation for the obstruction 
of access to the river Thames from the plaintiff’s premises through a public dock 
lying on the other side of a public road adjoining those premises. It was argued 
for the appellants that these authorities ought not to be extended to any case 
of the obstruction of access to private property by a public road, when such 
obstruction is not immediately ex adverso of the property. This limitation, how- 
ever, seems to me arbitrary and unreasonable, and not warranted by the facts either 
of Chamberlain’s Case (5) or of McCarthy's Case (2). A right of access by a public 
road to particular property must, no doubt, be proximate, and not remote or 
indefinite, in order to entitle the owner of that property to compensation for the 
loss of it, and I apprehend it to be clear that it could not be extended, in a case 
like the present, to all the streets in Glasgow through which the respondents 
might from time to time have occasion to pass for purposes connected with any 
business which they might carry on upon the property in question. But it is 
sufficient for the purposes of the present appeal to decide that the respondents’ 
right of access from their premises to Eglinton Street, at a distance of no more 
than ninety yards, was direct and proximate, and not indirect or remote. The 
Court of Session has so decided, and I think that your Lordships cannot, con- 
sistently with your decision in McCarthy's Case (2) do otherwise than affirm their 
judgment. I, therefore, so move your Lordships. 


jury was not only temporary, 


LORD O’HAGAN.—Two questions have arisen in this case. The first, as to 
the true construction and effect of the letter of July 4, 1873, on the faith of which 
opposition to the Bill introduced by the railway company was withdrawn, may, I 
think, be briefly disposed of. It was contended that by that letter the company 
bound themselves to submit to the arbitrators the claims of the petitioners, what- 
ever they might be, which they might think fit to put forward in the allegation 
that their property had been ‘‘injuriously affected’? by the making of the railway. 
I have no doubt that the true meaning of the understanding was that attached to 
it by the Lord Ordinary. It could scarcely have been in the contemplation of 
the parties to have made any demand, however wild, unreasonable, or illegal, the 
subject of inquiry before arbitrators or a jury. Of course the company might 
have bound themselves by clear words, for the avoidance of risk or expense, to 
forego the right of objection even to any such demand, but the words should be 
very clear to warrant us in attributing to them so improbable a purpose, and 
should not be strained to justify the imputation of it. The letter seems to me 
to give no such warrant. It merely provides in terms that, although no part of 
the lands of the claimants and petitioners should be taken by the company, they 
should have all the rights they could have legally enjoyed if it had been otherwise. 
Larger rights than those given within the operations of the Railway Acts were 
not conceded to them, and whether, as has been mooted, the undertaking, so 
regarded, was of any or of no effect in affording a consideration for the withdrawal 
of the opposition, it seems to me to have entitled the claimants to nothing more. 
If within the scope and operation of the statutes they could establish a claim, it 


was not to be barred because land was not taken from them; but that claim was 
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not to be extended beyond the limit to which it would have statutably rea 
if it had been connected with the taking of land. 

On the second subject of dispute the cases are not, perhaps, quite easy of recon- 
cilement, but I think they may be reconciled, and, in my opinion, the question is 
settled by the authority of this House. I need not refer in any detail to the 
circumstances under which the controversy arises, but the umpire to whom the 
parties referred their dispute has ascertained facts which must be taken as 
established, and upon which we must determine whether the claim to compensa- 
tion, on the ground that the respondents’ property has been ‘‘injuriously affected” 
within the meaning of the statutes by the works of the company, has been sus- 
tained. ‘Taking the facts so found, the case seems to me wholly undistinguishable 
from Metropolitan Board of Works v. McCarthy (2). I was a party to the judg- 
ment in that case, and I see no reason to alter in any respect the view which I 
then adopted or the reasons which I urged in support of it; and, if it be correct, 
the respondents are clearly entitled to succeed. In that case, as in this, there 
was a public way, and in that, as in this, access to it was obstructed by the works 
complained of. There, as here, the obstruction produced inconvenience to the 
general public who had the use of the way; but there, as here, there was, in 


addition, a particular and appreciable damage to the premises of an individual, D 


rendering them less available for his purposes, and, therefore, diminishing their 
value. In the language of an old case, he ‘‘did necessarily suffer an especial 
damage more than the rest of the king’s subjects’’: Iveson v. Moore (8). There, 
as here, the works which founded the complaint did not infringe upon the premises 
which they injured, and the makers of them were not held answerable because of 
any close propinquity, or any ex adverso position. Such circumstances were not 
there held necessary to ground the judgment, as we were pressed to hold them 
to be here. There the premises were pronounced to have been ‘‘injuriously 
affected,’’ and the proprietor to have suffered damage to his estate, although no 
land was taken from him, and, although no land of his was touched, the physical 
obstruction of access being deemed in itself an injury to the premises which it 
damnified within the meaning of the compensation clauses. I can recognise no 
distinction in substance between that case and this, and if_there be abne we are 
bound to follow it. 

For my own part I fully concurred in the decision, and I repeat it cheerfully 
for I have never been able to understand the reason why premises should not be 
held to be ‘‘injuriously affected’’ if they are injured under such circumstances by 
the construction of a railway, so as to be diminished in usefulness and lowered in 
value, or why, if there be real and appreciable injury, there should not be adequate 
compensation. The words of the Acts are large enough to accomplish justice as 
between the company and the claimants, and while on the one side the selfishness 
of private persons should not be permitted to forbid the progress of needful improve 
ments, on the other individuals should not be made to Suffer remediless oa 
from an overstrained apprehension of the prevention of useful works b Pe 
admission of unreasonable claims for compensation. It is desirable that Oh 
should not be excess of favour either for the individual interest a antagonisti oo 
a Aplin benefit, * for the promotion of public improvements at on wed 2 
personal injustice. The rule of action w 7 i 
ease to which I have been referring : Sst I ATENGE RT AE SSN eae 


“The right to compensation will accrue whenever it can be established to th 
satisfaction of the jury or arbitrator that a special value attached bs the 
premises in question by reason of their proximity to or relative positi : ith 
the highways obstructed, and that this special ‘value has a caret 

abridged ot destroyed by the obstruction.” nhs 


~The full discussion which the Lord Chancellor has applied to the other 
cited in the course of the argument dispenses me from the necessity of iD? 
on any of them. I shall only say that some of those cases appear to me ae 


ry 
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and wholly indistinguishable from McCarthy's Case (2), and that with which we 
are dealing. I do not know that any intelligible distinction has ever been sug- 
gested as to Beckett's Case (7) and Chamberlain’s Case (5). In the former the 
narrowing of a highway which permanently damaged the premises of the Sativa 
by obstructing his access to the river Thames, was held to entitle him to com- 
pensation, and in the latter the stopping up of a high road near the complainant’s 
houses, preventing the thoroughfare past them which theretofore existed, and so 
producing to him, in the words of the Chief Justice, ‘‘a particular dumstieaticn if 
sustained his claim. All the elements of the right to damages which these biees 
present occur in this, and they have been repeatedly approved in this House. 

As to the authorities which have been pressed as countervailing or minimising 
the force of the decision in McCarthy’s Case (2), namely, Ricket’s Case (3), and 
Ogilvy’s Case (1), they seem to me sufficiently distinguished by their diverse cir- 
cumstances, and the ratio decidendi of the judges in each of them. In the first, 
the loss of customers was the gist of the subject-matter of complaint, and it was 
determined that, though the claimant might have been personally injured in that 
way, he had not suffered from any damage to his house or estate such as would 
entitle him to compensation. In the second, the crossing on the level and its 
consequences, by inconvenience, delay, and otherwise, were held not to constitute 
an injury to the house or land of the complainant, but to be personal to himself, 
and not to constitute a ground for damages within the provisions of the statutes. 
Lorp CranwortH, L.C., declared that all attempts at arguing that there was a 
damage to ‘‘the estate’? made ‘‘a mere play upon words.’’ He said (2 Macq. at 
p- 287): . 

“Tt is no damage at all to the estate, except that the owner of that estate would 

oftener have a right of action from time to time than any other person, inas- 

much as he would traverse the spot oftener than other people would traverse 
ne 
Lorp Sr. Leonarps spoke to the same effect, and with equal clearness. 
(2 Macq. at p. 250): 

“T can see nothing by which this gentleman would sustain damage beyond 

what everybody else sustains. His estate is not damaged.”’ 


These passages, and the general tenor of the judgments, seem to me to have fully 
justified Erte, C.J., in Chamberlain’s Case (5) (2 B. & S. at p. 638) in affirming 
in the Exchequer Chamber that 


“the principle of that judgment [in Ogilvy’s Case (1)] was that the respondent 

was claiming compensation for a personal inconvenience or annoyance, and 

not for injury to his property.” 
Besides, in that case, the injury might have been held to arise from the user 
rather than the construction of the railway, within the principle afterwards estab- 
lished in Brand’s Case (4); and there was further room for contention, as was 
expressly noted by Lorp Sr. Lronarps, that Mr. Ogilvy had not suffered such 
special and particular damage as would give him a claim unshared by all the 
travellers of the neighbourhood, and ‘‘the rest of the Queen's subjects.”’ 

As I said in McCarthy's Case (2), I should have been disposed, if the matter 
had been res integra, to doubt whether the statutes were designed to make the 
possibility of bringing an action, if they had not been passed, essential to ground a 
claim for compensation; and I should also have doubted whether the injury done 
to Mr. Ogilvy’s house by diminishing its comfort and convenience, and so deteriorat- 
ing it, was not an injury to his estate in it. warranting a demand against the 
But, assuming that the general construction now irrevocably put upon 


’ ond the decision in that particular case, were 
that at least their effect 


the points of distinction 


He said 


company. 
the words “‘injuriously affecting,’ 
aa correct as they are binding upon us, it seems to me 
need not be pushed further than is unavoidable; and that tio 
to which I have adverted relieve us from any necessity for regarding Ogilvy’s 
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Case (1) or Ricket’s Case (3) as inconsistent with McCarthy's Case (2), with or 
that before us appears to me unquestionably identical. On these grounds I entirely 
concur with the Lord Chancellor, and I advise your Lordships to affirm the ruling 
of the Court of Session, and to dismiss the appeal. 


LORD BLACKBURN.—The respondents, as pursuers below, sought to enforce 
payment of £1,500 awarded to them by the decreet arbitral of the oversman to 
eehorh had been referred a claim for compensation for their lands situated in the 
suburbs of Glasgow on the south side of Clyde, having been injuriously affected by 
the exercise of the powers conferred on the then respondents, now appellants, by a 
special Act which incorporates the Lands Clauses Consolidation (Scotland) Act, 
1845, and the Railways Clauses Consolidation (Scotland) Act, 1845. It is not 
disputed that the oversman had before him evidence to justify his finding of fact, 
and that being so, we must, I apprehend, accept his findings as true, and that 
the pursuers have in fact sustained substantial and appreciable loss from the works 
of the appellants, not touching their land, but altering the mode of access to if by 
public ways, so as to compel those occupying their lands when going in certain 
directions, not in all, to use a longer road than before, or, as it is phrased, ‘‘to 
make a detour,’’ and also when going in certain directions, not in all, to use .a 
road less commodious because steeper than before, or, as it is phrased, “‘by change 
of gradients’; and the question of law arises whether the pursuers are entitled to 
compensation for those two heads of damage. 

Some things, I think, are now no longer open to discussion. No action can be 
maintained for anything which is done under the authority of the legislature, 
though the act is one which, if unauthorised by the legislature, would be injurious 
and actionable. The remedy of the party who suffers the loss is confined to 
recovering such compensation as the legislature has thought fit to give him: see 
Hammersmith and City Rail. Co. v. Brand (4). The Lands and Railways Clauses 
Acts of 1845 give some compensation. I do not think that there is any difference 
between the legislation for England and for Scotland, and it must now be con- 
sidered settled that, on the construction of these Acts, compensation is confined 
to damage arising from that which would, if done without authority-from the 
legislature, have given rise to a cause of action. Lorn Wesrsury strongly held 
and expressed an opinion that this was too narrow a construction of the statutes; 
but in Duke of Buccleuch v. Metropolitan Board of Works (9) he admitted that 
what he thought the wrong construction was put upon the statutes by this House, 
and it must, I think, also be now considered settled that the construction of these 
statutes is confined to giving compensation for an injury .to land, or an interest in 
land; that it is not enough to show that an action would have lain for what was 
done if unauthorised, but it must also be shown that it would have lain in respect 
of an injury to the land or an interest in land. 

The pursuers in the present case rested their claim on two grounds—first, that 
compensation was given by the statutes for such damage as the oversman had 
found to exist in fact. The Court of Session have based their judgment in their 
favour on this ground, and I have come to the conclusion that they were right. 
Secondly, that there was a special agreement between the pursuers and the respens 
dents below, under which the pursuers were entitled to compensation even if the 
construction of the statutes was adverse to them. The Court of Session did not 
decide this, but intimated an inclination of opinion favourable to the pursuers, 
This question is not likely ever again to arise, but my impression is against the 
eee tt on this ground. I do not think, however, that it is necessary to form a 

a! opinion on it, and TI shall confine my remarks exclusively to the first question 
inl depends upon the true construction of the statutes of 1845. 
ere erik been many decisions on those statutes. T shall refer to five in this 
; ouse, which it is certainly not easy, and, to my mind, not possible, altogether 
Pied tae in point of date is Caledonian Rail. Co. v. Ogilvy (1), 

06. It was on this decision that the appellants’ counsel principally 
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4 relied. in it the claim of the respondent (pursuer below) for compensation had 
been tried before the sheriff. The jury had given a verdict assessing compensation, 
among other things, ‘‘for £560 in respect of severance and level crossing,’’ but 
without distinguishing how much had been assessed for each. The Court of 
Session had given judgment for the landowner, and this judgment was reversed. 
Lorp Cranworts, L.C., expressed great embarrassment as to the mode in which 

B the question was raised, but concluded (2 Macq. at pp. 243, 244) that there was 
nothing to prevent the House from deciding 


“that the sheriff first, and the Court of Session afterwards, have fallen into an 
error in supposing that this level crossing was a subject for compensation at all; 
that it is a damnum sine injuria; that so the sheriff ought to have told the jury; 

C that the verdict on the face of it is bad, is a verdict which cannot stand, but 
ought to be overturned; and that the interlocutor of the Court of Session ought 
to be reversed.”’ 


Since the decision of this case it has, after great diversity of judicial opinion, 
been finally decided in Hammersmith and City Rail. Co. v. Brand (4), by a majority 
of this House, Lorp Carrns dissenting, that the legislation of 1845 did not give a 
D right to compensation for any damage to lands arising from the authorised use 
of the railway, though it took away the owner's right of action for such damage; 
and I think it cannot be denied that much the greater part of the damage occasioned 
by a level crossing—certainly the greater part of what was claimed in Ogilvy’s Case 
(1)—arises only from the use of the railway. But though there are some expressions 
in the opinions both of Lorp Cranworrn, L.C., and of Lorp Sr. Leonarps that 
— seem to show that an idea somewhat akin to this was in their minds, I do not 
think that either makes it the ground of his judgment. It was not till 1869 that 
it was decided in Brand’s Case (4) that on the true construction of the Acts no 
compensation was given in such a case; and I cannot find that it was suggested by 
anyone in the discussion of that case that Ogilvy’s Case (1) was an authority in 
favour of the view which ultimately prevailed. JI think the ground on which both 
f Lorp Cranwortn, L.C., and Lorp Sr. Leonarps decided in Ogilvy’s Case (1) was 
that no compensation is given for damage occasioned by the works of the company 
if the thing done was one for which, if done without any statutory powers, no 
action could have been maintained, however certain it may seem that it would never 
have been done but for the creation of the company, which, notwithstanding Lorp 
Westeury’s strong opposition, is, I think, now settled to be correct law. 
} Next, that though an action would have lain for the thing done, yet no com- 
pensation is given unless the ground of action would be that land, or some interest 
* in land, was injuriously affected, which also is, I think, now settled law; and 
they thought that the pursuer could not have maintained an action at all, or, if 
he could, it would have been an action in respect of personal loss or inconvenience, 
and not an action in respect of an injurious affection of his land or house. Lorp 
Cranworrn, in Ricket v. Metropolitan Rail. Co. Directors (3) in 1867 repeated what 
he had said in Ogilvy’s Case (1) in 1856. He there says (L.R. 2 H.L. at p. 198) : 


“Both principle and authority seem to me to show that no case comes within 
the purview of the statute, unless where some damage has been occasioned to 
the land itself in respect of which but for the statute the complaining party 
might have maintained an action. The injury itself must be actual injury to 
I the land itself, as by loosening the foundations of buildings on it, obstructing 
its light or its drains, making it inaccessible by lowering or raising the ground 
immediately in front of it, or by some such physical deterioration. Any other 
conatruction of the clause would open the door to claims of so wide and in- 
definite a character as could not have been in contemplation of the legislature. 


It was not disputed that, if this passage is a correct statement of the law, the 
decision now appealed against could not be supported; and, if there had been no 
subsequent decisions on this point, I should have felt very great difficulty in 
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refusing to follow what I think was the decision of this House in Ogilvy’s Case (1), 
even if convinced that it was a mistake. , vo ae 

But there have been many decisions since 1856, four of them being decisions of 
this House. There was a decision of the Exchequer Chamber in Chamberlain v. 
West End of London and Crystal Palace Rail. Co. (5), which is not easy to reconcile 
with what, I think, was the view of the law taken in Ogilvy’s Case (1). The next 
case in this House was Ricket’s Case (3) in 1867. Lorp CueLMsrorpD, L.C., agreed 
in the result with Lorp CranworrH, but gave a judgment, which, as he afterwards 
explained it in Metropolitan Board of Works v. McCarthy (2), was not intended bs 
express an agreement in the passage I have just read, saying that in Ricket’s 
Case (3) there was no finding which related to the premises, but merely of personal 
damage. Lorp Wesrzury dissented from that judgment altogether. The House 
in coming to this decision can hardly be said to have departed from the view of the 
law taken in Ogilvy’s Case (1), but it gives it no additional authority. The next 
ease which came before this House was that of Duke of Buccleuch v. Metropolitan 
Board of Works (9), in 1872. The question in that case was so complicated with 
others that I have great doubts whether it can properly be said that this House 
decided anything on the point now before us, though Lorp Carrns in his opinion 
distinctly enough showed what his view of the law was. 

Then, in 1874, came Metropolitan Board of Works v. McCarthy (2), on which 
the respondents principally relied. orp Carrys, L.C., said (L.R. 7 H.L. at 
p. 252): 


“The present case...appears to me to amount to this; the occupier or 
tenant of a house has got in front of his house two highways, the one being 
a road or street,.and the other immediately beyond or abutting upon the road 
or street being a highway by water. The highway by water is taken away 
from him; the highway by land remains. It appears to me that it is impossible 
to doubt that the destruction of the highway by water, situate as I have 
described it, is otherwise than a permanent injury to the property in question, 
by whomsoever or for whatsoever purpose that property may be occupied. 
The case appears to me to be extremely analogous to... Beckett v. Midland 
Rail. Co. (7), in which there was in front of the premises in question one single 
highway, the further half of which was taken off, and blocked up by the 
execution of the defendant company’s works. It was there held that that was 
an injury which permanently and injuriously affected the premises in question, 
and it appears to me to be a matter entirely indifferent whether you have one 
highway, the further half of which is blocked up and destroyed, or whether 
you have a double highway, first by land and then by water, and the part of 
the highway which consists of water is blocked up and destroyed. ... Mr. 
Thesiger stated that the test which he would submit as one which he thought 
would explain and reconcile the various cases upon this subject was this: 
that where by the construction of works there is a physical interference with 
any right, public or private, which the owners or occupiers of property are by 
law entitled to make use of in connection with such property, and which right 
gives an a sipiaic market value to such property, apart from the uses to which 
any particular owner or occupier might put it, there i i i 

if by reason of such Eteriastah the ae r eas i AE LACH 
value.”’ : = cara i. 


I think it sufficiently appears that this judgment did not proceed on the ground 
that the obstruction to the water highway was opposite to the plaintiff's romaine 
but this appears more clearly by a reference to the case at large. Lagh Gavin 
ForD, as I have said, explained his judgment in Ricket’s Ogee. (3) as proceeding 
on the ground that the damage there claimed was merely a personal damage and 
that he meant to affirm the decision in Chamberlain’s Case (5). At the able Gaile 


he certainly treats Ogilvy’s C i i 
€ lvy’s Case (1) as rightly decided. Lorps Har r 
ZANCE, and O’HaGan all agreed in the result. nae 


I 
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I think this decides that the right of access by a public way to land is a right 
attached to the land, and that, if an obstruction to the public right of way 
occasions particular damage to the owner or occupier of that land by diminishing 
its value, the action which he might bring for that particular damage would be 
an action for an injury in respect of the land; and that is in direct conflict with 
what I understand to have been the ground of the decision in Ogilvy’s Case (1). It 
certainly seems to me that, if it be conceded that the oversman had before him 
materials on which he could legitimately find the facts which he has found, the 
present case is indistinguishable from McCarthy's Case (2). I do not dispute 
that an obstruction to a highway may be so distant from lands that no one could 
reasonably find that the lands were appreciably damaged by the obstruction; but 
it is enough to say that in this case the distance is not too great. 

I have only further to notice the decision of this House in Lyon v. Fishmongers’ 
Co. (10). The question there was on a different statute, but I think the decision 
much in point. By the Thames Conservancy Act, 1857, s. 53, powers were con- 
ferred on the conservators of the Thames to license any owner or occupier of land 
to make any work immediately in front of his land and into the body of the river. 
No compensation was given by that Act, but s. 179 provided that nothing in the 
Act should extend to take away or abridge any right to which any owner or 
occupier of land on the banks of the river were now by law entitled. The question 
raised was whether the right which Lyon, as owner of a wharf, had to access to 
the river on the side of his wharf as well as in front of it, was a right saved by 
this s. 179, so as to entitle him to an injunction against an obstruction to it 
authorised by a licence granted under s. 538. The Court of Appeal decided that 
it was not, but their decision was reversed by the unanimous opinion of the House 
of Lords, Lorp Carrns, L.C., saying (1 App. Cas. at p. 672) that it was decided 
by the House in the Duke of Buccleuch’s Case (9) and McCarthy’s Case (2), that 
when the public right is connected with access to a particular wharf it becomes 


‘a portion of the valuable enjoyment of the land, and any work which takes it 
away is held to be an ‘injurious affecting of the land,’ that is to say, the 
oceasioning to the land of an injuria or infringement of the right.”’ 


Lorp Cuetusrorp said (ibid. at p. 681) : 


‘‘When this House decided in the above cases that the owners of lands on the 
river were injuriously affected by having their access to the river cut off, as 
the test of such injury was the right to maintain an action, if no statutory 
powers had been granted, the decisions are directly opposed to the judgment 
of the lords justices, and, if they had considered them, must, I venture to 
think, have led them, to a different conclusion.” 


Both these noble and learned Lords had been parties to the decision in McCarthy’s 
Case (2), and their opinions in this case show how they understood their own 
decisions. Lorp Sr~sorne had not, as far as I know, been a party to any previous 
decision; but he very clearly stated the point on which there is a difference between 
the view of the law taken by this House in McCarthy's Case (2) and that taken by 
Lorp Cranworrn certainly, and I think by this House, in Ogilvy’s Case (1). 
He says: 

“Tt was admitted that, if the case had been for compensation under the Lands 
Clauses Acts, the land of the riparian proprietor would, by the deprivation of 
this water frontage, be injuriously affected. But unless this was an inter- 
ference with some right or privilege recognised by law as belonging or incident 
to land, it would be no actionable wrong as an injury to the land, although not 
authorised by Parliament, and in that case the land would not be injuriously 
affected. If, on the other hand, it is an interference with a right or privilege 
recognised by law as belonging to the land, that: right or privilege is certainly 
not identical with the public right of navigation. 
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This seems to me a direct decision both that an action for such particular damage 
as the deterioration of land from the obstruction of a public way is an action for 
an infringement of a right attached to the land, and also that this was deliberately 
determined to have been the ratio decidendi of this House in McCarthy's Case (2). 
If this is in conflict with the previous decision in Ogilvy’s Case (1)—and in 
eandour I must admit that I think it is—I think we ought to follow the later 
and more deliberate decision. In this case, if I were forming a judgment inde- 
pendent of the authority of this House, I should come to the same conclusion; 
but I prefer to base my judgment on the authority of the later decisions. 


LORD WATSON.—The award of the arbiter cannot receive effect if in those 
circumstances the respondents’ property has not been “‘injuriously affected”’ within 
the meaning of the Lands Clauses Consolidation (Scotland) Act, 1845. The words 
‘injuriously affected’? must have precisely the same meaning in the Scottish Act 
as in the similar statute passed for England in that year, and, in my opinion, the 
present case is within the principle established by the judgment of this House upon 
the construction of the English Act in Metropolitan Board of Works v. McCarthy 
(2). In that case Lorp Catrns, L.C., said: 

“The proper test is to consider whether the act done in carrying out the works 
in question is an act which would have given a right of action if the works 
had not been authorised by Act of Parliament. I do not pause to consider 
whether or not, if the question was now to be decided for the first time, it is 
not a test somewhat narrow. I accept that test as being the test which has 
been laid down, and has formed the foundation for the decision of so many 
cases before the present.”’ 





The rule was stated in similar language by Lorps Hatnertey and PENZANCE, and 
it appears to have been accepted by the other noble and learned Lords who took 
part in the decision of the case. 

The rule thus formulated does not apply with precision to the law of Scotland, 
which does not, in cases like the present, recognise that distinction between the 
remedies of action and indictment upon which the test is founded. But that 
which satisfies the test—that which gives a right of action in England—has been 
defined in McCarthy's Case (2) as well as in the previous decisions. When an 
access to private property by a public highway is interfered with the owner can 
have no action of damages for any personal inconyenience which he may suffer in 
common with the rest of the lieges. But should the value of the property 
irrespective of any particular uses which may be made of it, be so dependent ten 
the existence of that access as to be substantially diminished by its obstruction 
then I conceive that the owner has, in respect of any works causing such Shakeves 
tion, a right of action, if these works are unauthorised by Act of Parliament and 
a title to compensation under the Railway Acts, if they are constructed viaaas 
statutory powers. 

The facts of the present case appear to me so clearly to bring it within the rul 
thus explained, that I consider it quite unnecessary to institute a minute ¢ : 
parison between these and the circumstances in which McCarthy's propert a 
held to have been injuriously affected. Indeed, the similarity, if Tit tie Seem 
of the two cases was so apparent that the argument by whieh the counsel pt ‘the 
appellants sought to distinguish the present from McCarthy's Gin (2) ip 2 
consisted in an endeavour to show that there were certain physical ditions 
attaching to the rule laid down in that case by the House. These alediiene REN: 
that, in order to found a claim of compensation, the works causin cha sh aie 
access je a a proximity to and also ex adverso of the Be pore se ‘s 
injuriously affected. I cannot find a single word in the opinions of th n 
learned Lords who decided McCarthy’s Case (2 rnauintlthd 4a 
case, capable of giving a colour to the PANE toes, ne oe : es 
met by the appellants that the present case is ruled by the Pe a: es House 
in Ogilvy’s Case (1), and that the injury sustained by the respondents must pee 
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fore be held to be of the same kind as the personal inconvenience experienced in a 
greater or less degree by all members of the public who may have occasion to use 
the streets in question. The two noble and learned Lords by whom that case was 
decided agreed that the verdict could not stand, inasmuch as the claim disclosed 
matters amounting to personal inconvenience which did not affect injuriously the 
claimant’s property. It does not admit of dispute that the judgment agrees in its 
result with subsequent decisions of the House so far as regards those elements 
of the claim which were derived from ‘‘the passing and noise of the engines and 
trains,’’ and since Brand’s Case (4) these would be rejected, not as being matters 
of personal inconvenience merely, but as matters in respect of which, however 
injurious to property they might be, all claim for compensation has been excluded 
by the policy of the Railway Acts. That being so, it was impossible that the claim 
as made, or the verdict following upon it, could be sustained in law. But, as I 
_ understand their judgments, both the noble and learned Lords dealt with the claim 
as in substance a claim in respect of injury to property arising from the proximity 
of a level crossing. 

The present case does not involve any question of level crossing, nor are any 
of the inconveniences for which the arbiter has awarded compensation due to the 
uses which the appellants make of their line. The judgment in Ogilvy’s Case (1) 
has, in my opinion, no real bearing upon the questions raised in this appeal, and, 
therefore, I do not express any opinion upon the question which was raised in the 
argument whether Ogilvy’s Case (1) and McCarthy’s Case (2) are or are not in all 
respects reconcilable; I am not prepared to say that they are not. On the other 
hand, were a jury or arbiter to find that, apart from all inconveniences arising 
from the use of the railway, the selling value of a house was depreciated by the 
formation of a level crossing upon a highway affording access to it, I am not at this 
moment prepared to hold that. it would be consistent with the principle of 
McCarthy's Case (2) to deny effect to that finding. I have nothing to add to what 
has been said by your Lordships in regard to the undertaking given to the respon- 
dents in consideration of their withdrawing their opposition to the Bill promoted 
by the appellants. I am, accordingly, of opinion that the interlocutors under 
appeal ought to be affirmed. 


Appeal dismissed. 


Solicitors: Grahames, Wardlaw & Currey, for Hope, Mann & Kirk, Edinburgh; 
Martin & Leslie, for Ronald & Ritchie, Edinburgh. 


[Reported by C. E. Maupen, Esq., Barrister-at-Law.] 
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SHEPARD AND ANOTHER v». JONES 


[Court or ApprEaL (Sir George Jessel, M.R., Brett and Cotton, L.JJ.), June 21, 
1882] | 
[Reported 21 Ch.D. 469; 47 L.T. 604; 31 W.R. 308] 
Mortgage—Mortgagee—Expenditure on mortgaged property—I mprovement— 
Right to recover expenditure from mortgagor. : 
Where a mortgagee adduces prima facie evidence that he has incurred 
- yeasonable expenditure for a matter which prima facie might be a lasting 
improvement of the property he is entitled to an inquiry regarding what, on 
redemption of the mortgage or the sale of the property under his power of 
sale, he should be allowed in respect of that expenditure. If he proves that 
the works on which he has made the expenditure have in fact resulted in 
improvement of the property and increased its value, he will be entitled to 
an account for the sum he laid out. Where there is evidence of a reasonable 
and lasting expenditure on an improvement it is immaterial whether or not the 
mortgagee gave the mortgagor notice of what he was about to do. If, however, 
there be a doubt whether the expenditure was reasonable or not, evidence of 
notice by the mortgagee and acquiescence by the mortgagor does away with 
the need to consider that question. 


Mortgage—Mortgagee in possession—Occupation rent—Occupation by agent— 
Purchaser of mortgaged property under power of sale let’ into possession 
pending completion. 

A mortgagee cannot be charged an occupation rent in respect of the mort- 
gaged property unless he occupies the property either actually or by a servant 
or agent. Where a mortgagee had sold the mortgaged property under his 
power of sale and allowed the purchaser to enter into possession pending com- 
pletion, held, that the mortgagee was not in such occupation of the property 
as to render him liable to pay an occupation rent. : 


Notes. Applied: Bright v. Campbell (1885), 54 L.J.Ch. 1077. Followed : 
Henderson v. Astwood, Astwood v. Cobbold, Cobbold v. Astwood, [1894] A.C. 150. 
Referred to: Powell v. Brodhurst (1901), 70 L.J.Ch. 587. 

As to the liabilities of a mortgagee in possession and expenses which he is entitled 
to recover, see 27 Hatssury’s Laws (3rd Edn.) 286-292, 326-330; and for cases 
see 385 Dicest (Repl.) 460, 461, 724-730. 

Cases referred to: 
(1) Trulock v. Robey (1846), 15 Sim. 265; 60 E.R. 619; on appeal (1847), 2 Ph. 
395, L.C.; 85 Digest (Repl.) 725, 3914. 
(2) Sandon v. Hooper (1843), 6 Beav. 246; 12 L.J.Ch. 309; 49 E.R. 820; 
affirmed (1844), 14 L.J.Ch. 120, L.C.; 35 Digest (Repl.) 729, 3972. 
Also referred to in argument : 
Tipton Green Colliery Co. v. Tipton Moat Colliery Co. (1877), 7 Ch.D. 192; 47 
L.J.Ch. 152; 26 W.R. 348; 35 Digest (Repl.) 729, 3960. 
Appeal by the defendant from a decision of Kay, J., in an action for the balance of 


purchase money received by a mortgagee on the sale of the mortgaged property 
under his power of sale, and an account. 


Q 


The plaintiffs were Harry Shepard and Howel Davies, trustees in bankruptey — 


of Thomas Manby. On Oct. 10, 1878, Manby was adjudicated a bankrupt. Down 
to the time of his bankruptcy he carried on the business of a biween at the 
Victoria Brewery, Wrexham, which was his own property, but he had preames 
it together with other property to the defendant, Edward Jones, to secure advanoes 
The trustees took possession of the brewery and continued to carry on the busin 2 
till the beginning of 1879, with the object of selling it as a going concern “th ; 
paid no interest or rent to the mortgagee, and he never demanded any. Tr Heirs. 
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A ary, 1879, the defendant offered the premises for sale by auction under the power 


Ya 


of sale in his mortgage and by private contract, but he failed to find a purchaser. 
He alleged that the reason of this was the inadequate supply and inferior quality 
of the water in the well on the premises, which was occasionally nearly dry and used 
to fail while the premises were in the occupation of the mortgagor. In August, 
1879, the defendant took possession of the brewery and plant, and placed a person 
in it to take care of it, but did not himself occupy it. arly in 1880 the defendant, 
it was alleged, with the knowledge, consent, and acquiescence of the plaintiffs— 
though this was denied by them—bored for lower springs in the well at the 
brewery, and in two months the works were completed, and a copious supply of 
water obtained, which was of excellent quality for brewing purposes. On May 12, 
1880, the defendant again offered the property for sale by auction, and sold it for 
£5,000 to David Johnson, with the condition that he should pay £200 further 


‘for plant and fixtures. After the sale the purchaser was allowed by the defendant 


to take possession of the brewery, but no rent was required from him. One other 
condition of the sale was, that the purchase should be completed on Sept. 29 
following. At that date the principal sum of £4,000 and considerable arrears of 
interest were due to the defendant. The purchase was not completed, nor the 
purchase money paid on Sept. 29. 

The plaintiffs alleged that on Oct. 1, 1880, the defendant was in possession of 
funds considerably more than sufficient to pay the whole of the principal, interest, 
and proper costs due to him under the mortgage, and that he delayed accounting 
to the plaintiffs and paying over the balance to them, notwithstanding frequent 
applications from the plaintiffs’ solicitor, until Dec. 18, 1880. When the defendant 
furnished accounts to the plaintiffs he did not debit himself with any occupation 
rent or allowance for the period during which he had had possession of the brewery, 
although he charged £83 1s. for well-sinkers, £102 10s. for miscellaneous payments, 
£221 9s. 4d. for solicitors’ costs, and £378 3s. 4d. for interest. The balance which 
the defendant considered to be due to the trustees was £509 18s. 4d., and this 
amount he tendered to them, but they refused to accept it. The plaintiffs brought 
this action claiming the balance of the purchase money, and asking for accounts 
against the defendant as mortgagee in possession. The action was heard before 
Kay, J., who decided that, as the defendant had chosen to let Johnson into 
possession and use of the brewery he must be charged as though he had been in 
possession himself from the time when Johnson took possession. Accordingly, 
from the time when Johnson took possession the defendant should be charged 
with occupation rent. Therefore, his~ Lordship directed the usual account in a 
redemption suit as against the mortgagee in possession, and the usual inquiry as 
to what he ought to be charged with as an occupation rent from the time when 
Johnson took posgession of the estate. The defendant appealed. 


Cozens-Hardy, Q.C., and Swinfen Eady for the defendant. 
Rigby, Q.C., and T. A. Roberts for the plaintiffs. 


SIR GEORGE JESSEL, M.R.—My present opinion is that the defendant is 
entitled to succeed on both the points in this case. I have always understood that 
occupation rent is only charged against a mortgagee who occupies. If one wants 
authority for that proposition he will find it in Trulock v. Robey (1). 
wet, V.-C., there says (15 Sim. at p. 278) 


SHAD- 


‘“‘’ man may have been in possession of an estate without having been in the 
Anyone is in possession of an estate who receives 

Why did not the plaintiff amend her 
been in the occupation of part of the 


1 fact that does not appear 


occupation of an acre of it. . 
rent from the tenants who do occupy It. 
bill by stating that the defendant had 


tenement? How can the court make a decree on ¢ 


on the bill?’ 
Therefore, the plaintiffs h 


A man may be in occupation in law by oceupy 


ad to show that the defendant, the mortgagee, was in 
om patic n ing the house himself 
occupation. 
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personally, or by an occupation through his servants. In that sense I agree bie 
the argument that a man need not be in what is called personal occupation, re 
oceupation, like most other things in law, 1s a complex term, and it is impossll e 
for a man to be in occupation if somebody else is 1n occupation—that is, excluding 
the case of joint tenants or tenants in common. 

In the present case the sale by auction was to a purchaser of the name 0 
Johnson, and before the time of completion arrived Johnson asked the defendant, 
the vendor, to let him into possession. It seems the defendant employed a care- 
taker. Therefore, he was in occupation through the caretaker up to the time that 
Johnson was let into possession. Johnson was let into possession on the terms 
of paying a part of the outgoings, as I understand. Whether they were proper 
terms or not is a question for inquiry. I have heard nothing to show that they were 
not proper terms, but upon that I give no opinion, because there is the usual account 
directed for wilful default, and if it turns out that he was not let in on proper 
terms, or on reasonable terms, the defendant may be liable for not getting all he 
might have got. But in no legal sense was the vendor in occupation after he let 
the purchaser into occupation. The purchaser was not his servant or his agent, 
but he was a purchaser entering in his own right, and obtaining, not only legal 
possession, but legal occupation. It appears to me, therefore, there is no case 
whatever for charging the defendant an occupation rent, simply because at that 
time he was not in occupation. That, I think, is sufficient to dispose of that part 
of the appeal which relates to the occupation rent. 

With regard to the other point, it is one of more general interest. I have always 
understood the practice to be quite settled. If upon the hearing of a redemption 
suit the mortgagee, having charged in his pleadings that he has laid out money in 
lasting improvements, produces general evidence of the laying out of the money, 
and that the works are prima facie improvements, that is sutticient for an inquiry. 
If he proves more, that is, if he not only proves that he has laid out money in 
permanent works, but they are really improvements, and have improved the 
property to the extent of the money laid out, he will then get, not only an inquiry, 
but an account for the sum laid out in the lasting improvements. But to get 
the account, he must prove a good deal more than to get an inquiry. 

Upon that point I will quote some of the words of Lorp Lanepate in Sandon v. 
Hooper (2). That case went too far on another point and was varied on appeal, but 


on this point there has been no appeal. Lorp Lanepaue says this (6 Beav. at 
p. 249) : 


“Now, in this case, it has also to be considered whether it is a matter of 
course to direct an inquiry whether any money has been laid out in lasting 
improvements. Many such inquiries have been directed where the fact of 
any money having been laid out has been proved, and brought to the attention 
of the court. I quite agree with the argument that has been used on this 
occasion, that it was not necessary for the defendant to prove the items of 
sums of money laid out in the permanent improvements alleged to have been 
made. ...He may have done something towards the improvement of the 
estate; and if he had entered into any general proof without going into the 
terms, it is very probable that the proof might have been such as would have 
induced the court to direct an inquiry upon the subject.”’ 


That Is, you want general proof of money laid out, and you want general prima 
facie proof that it has been laid out in lasting improvements. 


a] =; + 
That being so, we only have to consider whether there was in this 


ease 
of both those facts. See 


) There was not only general proof, but, as I understand, there 
was detailed proof, as to the money laid out. There is no dispute about that 
The money laid out was about £200. But was it proved generally and - rima 
facie to be laid out in lasting improvements? It stands in this way. The ie 

was laid out in boring for water. That was not at first productive, and then es 
money was laid out. That was productive, and the quantity of water was largely 
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A increased. Whether or not that was an increase which added much to the saleable 
value of the property would be a matter for inquiry, but the two conditions laid 
down by Lorp Lanepate were satisfied—that the defendant had laid out money, 
and that the money was prima facie a lasting or permanent improvement. It was 
lasting and permanent, and it was prima facie an improvement, because it very 
much increased the quantity of the water in the well, whether we look on it as 

B a brewery property or even as a property not used as a brewery, because it appears 
that the water company was no longer required, I think there is sufficient for 
inquiry, even if there were no special circumstances in this case to distinguish 
it from the ordinary redemption suit. A mortgagee takes the inquiry at his own 
risk as to what may be the result. 

There are very special circumstances in this case which I think distinguish 

C it from an ordinary redemption suit and put the right of the mortgagee to the 
inguiry upon higher grounds. This is not a redemption suit at all. It is a suit 
brought by the mortgagor for an account from the mortgagee, who has exercised 
his power of sale, of the application of the proceeds of that sale and a claim for the 
balance. If it should turn out that the mortgagee has done something to the 
property at his own expense, which increased its saleable value, I think it is plain, 

D on ordinary principles of justice, that that increase should not go into the pocket of 
the mortgagor without his paying the sum of money the payment of which 
resulted in the increase in value. It seems to me that, wherever the mortgagee 
can prove that the selling price was increased by reason of his outlay, then to 
the extent to which that selling price has been so increased the mortgagor cannot 
get the benefit of it without paying for the outlay. 

E In this case the property was a brewery. It seems that the supply of water 
was deficient. It is said to have been deficient both in quantity and quality, and 
that there was a failure to sell the property caused, to some extent at all events, by 
the defective supply of water. Thereupon, the mortgagee set to work to supply 
the deficiency. There is a dispute whether he did supply it altogether. It is said 
that, although he supplied it as regards quantity, he did not do so as regards 

F quality. Then there was a second offer for sale when the property sold for a good 
price, but the purchaser was not a brewer, and it is suggested that the purchaser 
would have given the same money for the property whether there had been this 
increase in the supply of water or not. That may be so; but it does not at all 
follow that the selling value was not increased, It was a sale by auction. <A 
brewer may have attended the sale, or several brewers may have done so, and 

G they may have bid up to the last bidding before that which was made by the 
purchaser, because there was a good supply of water and if was suitable for 
brewery purposes. If that was so, the price would be increased by reason of the 
additional supply of water, although the actual final purchaser did not want the 
water at all. Tl I can say is that, there being, in my opinion, a prima facie case, 
and a strong prima facie case, that the property was increased in value, it is fair 

H{s=that there should be an inquiry to ascertain whether it was increased. That 
inquiry will be whether any and what sum ought to be allowed in taking the 
accounts of the defendant by reason of lasting improvements, and that will leave the 
whole case open. . | 

There is another observation or two IT wish to make on the necessity of notice, 
and there are some words in the judgment of Lorp LanepaLe in Sandon v. 

J Hooper (2) which I have always declined to read literally and do not appear to me 
to be warranted by the judgment of Lorp Lynpuurst. I am by no means prepared 
to say that Lorp LANGbDALE did not mean exactly what I am going to say. I 
rather think he did, but it was not well expressed, either by himself or by the 
reporter. As I understand it, notice is not necessary if the improvement is a 
reasonable one and produces a benefit. The mortgagee cannot be deprived of that 
benefit because he did not tell the mortgagor of it. If, on the other hand, it is an 
unreasonable one and produces no advantage, I do not see why the mortgagor should 
be charged with it because the mortgagee gives him notice of it. He could not 
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~ 


ng in possession. That being so, it seems to me ba 
real effect of the notice is that where the mortgagee gives the pia ick 2s 
of the expenditure and the mortgagor agrees to it, then it ee lf 
mortgagee to show that the expenditure was upiiEeiae is a ne iain ; 
the mortgagor does not actually agree to it, but does such acts as, = x a 
court of law, amount to tacit consent, or, as it is sometimes called, aos c : 
that will put the mortgagee in an equally advantageous position. 7 i . e a 
gagee does nothing, it appears to me that notice cannot affect t . aio — ; 

parties either way. I think that is the true explanation of what was intended by 
Lorp LANGpate in Sandon v. Hooper (2), and I think that is the real view of 


the law on the subject. Under these circumstances I think the appeal must be 


prevent it, the mortgagee beil 


allowed. 


BRETT, L.J.—In this case two objections have been taken to the order of Kay, J. 
The first is, that, besides ordering an inquiry as to wilful default, he has made a 
specific order for a charge against the defendant for an occupation rent. In order 
to justify that charge I do not understand that anybody asserted but that it must 
be shown that the mortgagee occupied, as distinguished from being a mere legal 
possessor. I am of opinion that counsel for the plaintiffs failed to show that the 
occupation of Johnson was the occupation of the defendant. If that is so, the 
express order to charge the defendant for occupation rent cannot be supported. 

Another objection was the refusal of the learned judge to allow an inquiry as to an 
alleged expenditure by the defendant on the property. To justify such an inquiry, 
it seems to me that the defendant was bound to show before the learned judge some 
prima facie evidence that he had incurred an expenditure; and, secondly, some 
prima facie evidence that that expenditure was incurred for a matter which prima 
facie might be an improvement of the property; and, thirdly, some prima facie 
evidence that such an improvement would be a lasting improvement; and, fourthly, 
prima facie evidence that such expenditure was a reasonable expenditure. It seems 
to me that he must give prima facie evidence before the judge of all those four 
matters before he would be entitled to an inquiry. If he. does’give prima facie 
evidence of all those elements, then it seems to me that the question of notice 
does not arise. I do not think that notice alone can be of any importance as to 
either head of this question of expenditure. It seems to me that here the defen- 
dant did give evidence of expenditure. That is not denied. It seems to me that 
an expenditure in deepening a well on business premises, whatever be the business, 
is prima facie evidence of an improvement, and it is equally evidence of a lasting 
improvement, and unless it is clearly proved to the court that the expenditure has 
been done in a mode which would make it wholly unreasonable, it seems to me 
prima facie evidence also that it is a reasonable expenditure. Therefore, I think 
in this case the defendant was entitled to the inquiry, wholly irrespective of any 
question of notice. 

The only way in which notice comes to be material is where it may be fairly 
alleged that the expenditure is not reasonable. Nevertheless, if notice of what 
is going to be done be given to the mortgagor, and he has acquiesced in it, then 
the question whether the expenditure was for a reasonable or unreasonable purpose 
falls to the ground. Having heard read the judgment of Lorp Lanapate in Sandon 
v. Hooper (2), and interpreting that judgment as I think, in justice to every judge, 
it is necessary to interpret what he says in giving judgment, namely, interpreting 
his language with reference to the facts before him in that particular case, I think 
what Lorp LanGpaLe meant to say, and what, on the proper interpretation of 
his language, he did say, was that, where there is evidence of a reasonable and 
lasting expenditure on an improvement, no notice at all is necessary; but that, 
if there be a doubt whether the expenditure was reasonable or not, evidence of 
notice and acquiescence takes away the necessity of consideration of the question 
whether the expenditure was for a reasonable purpose or not. It seems to me that, 


H 
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A considering his language according to the facts that were before him, that is what 


he meant to.say, and upon a fair interpretation of his language that is what he did 
say. - 


COTTON, L.J.—The question here is whether the defendant, the mortgagee, 
is entitled to an inquiry as to expenditure incurred by him, which, he says, was an 
improvement to the property. Undoubtedly, a mortgagee has no right as against 
a mortgagor to improve the mortgagor out of his property, and if he lays out a 
very large sum in expenditure, that is in itself a thing which he has no right to do. 
A mortgagor must not be prevented from redeeming by the mortgagee, when in 
possession, throwing a great burden upon him. 

We have not to consider any such objection in the present case. What we come 
to is this, that this property being put up for sale either by the mortgagee or the 
assignees—I know not which—there being no prospect of redemption in the sense 
of payment off of the mortgage money, there was difficulty in the first sale, and 
certainly, in one case, a probable bidder was deterred {from making a bid or 
becoming a purchaser by the deficiency of water supply. That was probably a 
deficiency in quality as well as in quantity. With the intention of putting the 
property up again for sale, the mortgagee bores and increases the water supply, 
and then it is put up again and it is sold. Upon the evidence I think there is at 
least a prima facie case that what was done increased the saleable value of the 
property. liven although the quality of the water was not improved, yet an addition 
to the production of the well, especially if the property was to be used as a 
brewery, would prima facie be an addition to the value, and be a matter that would 
encourage persons to come and bid. That being so, in a case of this sort, where 
there has been no alteration in the nature of the property, which a mortgagee prima 
facie must not make, but merely an expenditure, prima facie increasing the sale- 
able value of the estate intended for sale by an addition to its capacity for being 
used for the purpose for which it was intended, it is, in my opinion, if it can be 
shown that there has been an increase in the saleable value of the estate, that which 
the mortgagee is entitled to have repaid to him, or allowed to him as a reasonable 
expenditure. It is a matter which reasonably might be done for the purpose of im- 
proving the actual state of the property—not an alteration, but improving it for the 
purpose of the intention of the mortgagee, namely, to realise it by a sale. That 
being so, I have not anything to say about what might happen in any other case. 
But here, in my opinion, the mortgagee has made out a prima facie case that his 
expenditure was reasonable in amount, and reasonable with reference to the existing 
purposes of the property, and such as to entitle him to an inquiry by showing prima 
facie he increased the value of the estate for the purpose for which it was intended 
for sale. In my: opinion, therefore, there ought to be the inquiry suggested by the 
Master of the Rolls, which will be at the risk of the mortgagee, who, if his prima 
facie case breaks down, and he does not establish that the saleable value of the 
estate has been increased by his expenditure, will have to pay the costs of the 
inquiry. I think he has made out a prima facie case. He will be entitled not to 
more than he has expended, but to the expenditure to the extent of an increase In the 
saleable value of the property. 

The other point is a short one. The mortgagee complains that he has been 
charged with an occupation rent during a period of time intervening between his 
sale and the time fixed for the completion of the purchase. How was he in oceupa- 
tion? You cannot charge a man with an occupation rent, it is obvious, unless he 
is in occupation. He was not actually in occupation either by himself or by any 
servant of his, but it is said that he is to be considered as in occupation, because, 
without any right under the contract, the purchaser, with his permission and 
assent, took occupation of the premises. . . 

In my opinion, that occupation of the purchaser can in no sense be considered in 
law the occupation of the mortgagee, the vendor, so as to charge him with an 


occupation rent. In my opinion, this purchaser was in possession as purchaser, 
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and not in such a way as to make his occupation the occupation of the ae 
either as mortgagee or vendor. Under those circumstances, the mortgagee, what- 
ever else, if anything, he may be liable for during that period, cannot, in my 
opinion, properly be charged with an occupation rent. 
Solicitors : Field, Roscoe & Co. for Evan Morris, Wrexham; A bbott, Jenkins & Co. 
for Lewis & Son, Wrexham. 
[Reported by W. C. Biss, Ese., Barrister-at-Law.] 





ABRATH v. NORTH EASTERN RAIL. CO. 


[Court or ArpraL (Sir Baliol Brett, M.R., Bowen and Fry, L.JJ.), June 20, 21,° 
22, 1883] 
[Reported 11 Q.B.D. 440; 52 L.J.Q.B. 620; 49 L.T.. 618; 
47 J.P. 692; 32 W.R. 50; 15 Cox, C.C. 354] 


{Hous or Lorps (the Karl of Selborne, Lord Watson, Lord Bramwell and Lord 
FitzGerald), March 11, 12, 15, 1886} 


[Reported 11 App. Cas. 247; 55 L.J.Q.B. 457; 55 L.T. 63; 
50 J.P. 657; 2 T.L.R. 416] 


Malicious Prosecution—Matters which must be proved—Burden of proof. 

In an action for malicious prosecution the plaintiff must prove (i) that he 
was innocent of the charge brought against him and has been pronounced 
innocent by the tribunal before whom that charge was investigated; (ii) want 
of reasonable and probable cause for the defendant bringing the charge against 
him, i.e., facts which are inconsistent in the eyes of the judge before whom 
the action is tried with the existence of reasonable and probable cause; 
(iii) that the charge against him was preferred in a malicious spirit, i.e., from 
an improper motive. Where any step is necessary to prove any of these three 
propositions, e.g., if to show absence of reasonable and probable cause for 
instituting the prosecution the question is raised whether or not the defendant 
took reasonable care to inform himself of the true state of the case before 
beginning proceedings against the plaintiff, the burden is on the plaintiff to 
prove that step. If, however, the materials before the defendant when he 
initiated the prosecution are shown to have been untrustworthy, the burden 
is thrown on the defendant of showing that he took reasonable care, but, Q.f05 
was misled. 


Notes. Applied: Quartz Hill Consolidated Gold Mining Co. v. Eyre (1884), 50 
L.T, 274. Distinguished: Harrison vy. National Provincial Bank of England 
(1885), 2 T.L.R. 70. Followed: Edwards v. Annett (1887), 8 T.L.R. 671. Ap- 
plied: Lea v. Charrington (1889), 61 L.T. 222. Followed: Bradshaw v. Goodwin 
(1894), 10 T.L.R. 491. Considered: Cornford v. Carlton Bank, [1899] 1 Q.B. 892. — 
Not Followed: Citizen’s Life Assurance v. Brown, [1904-7] All E.R.Rep. 925. 
Applied: Cor v. English, Scottish and Australian Bank, [1905] A.C. 168. Con- 
sidered: Herniman v. Smith, [1988] 1 All E.R. 1. Applied: Abbott v. Refuge 
Assurance Co., Ltd., [1961] 8 All E.R. 1074. Referred to: Wakelin v. London 
and South Western Rail. Co. (1884), [1896] 1 Q.B. 189, n.; Penfold v. Grosvenor 
Bank (1886), 2 T.L.R. 759; Brown v. Hawkes, [1891] 2 Q.B. 718; Nevill v. Fine 
Arts and General Insurance, [1895] 2 Q.B. 156; Wiffen v. Bailey and Romford 
U.D.C. (1914), 78 J.P. 187; Bradshaw v. Waterlow. [1915] 3 K.B. 527; Joseph 
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Constantine Steamship Line, Ltd. v. Imperial Smelting Corpn., Ltd., [1941] 2 All 
B.R. 165; R. v. Oliver, [1943] 2 All E.R. 800; Tempest v. Snowden, [1952] 
1 All E.R. 1; Leibo v. D. Buckman, Ltd., [1952] 2 All E.R. 1057; Glinski v. 
Melver, {1962} 1 All E.R. 696. 

As to the essentials of an action for malicious prosecution and the burden of 
proof, see 25 Hauspury’s Laws (3rd Edn.) 353-865; and for cases see 83 Dicrst 
(Repl.) 399 et seq. 

Case referred to: 

(1) R. vy. Turner (1816), 5 M. & S. 206; 105 E.R. 1026; 14 Digest (Repl.) 494, 

4781, 
Also referred to in argument : 

Johnson v. Emerson (1871), L.R. 6 Exch. 329; 40 L.J.Ex. 201; 25 L.T. 387; 
33 Digest (Repl.) 405, 199. 

Edwards vy. Midland Rail. Co. (1880), 6 Q.B.D. 287; 50 L.J.Q.B. 281; 48 L.T. 
694; 45 J.P. 374; 29 W.R. 609; 37 Digest 181, 75. 

Walker v. South Eastern Rail. Co., Smith v. South Eastern Rail. Co. (1870), 
L.R. 5 C.P. 640; 39 L.J.C.P. 346; 23 L.T. 14; 18 W.R. 1032; 33 Digest 
(Repl.) 486, 5451. 

Turner v. Ambler (1847), 10 Q.B. 252; 16 L.J.Q.B. 158; 9 L.T.0.8. 36; 11 J.P. 
631; 11 Jur. 346; 116 E.R. 98; 33 Digest 427, 451. 

Lister v. Perryman (1870), L.R. 4 H.L. 521; 39 ndeloxe ct” + 26) lo 2692" 8p 
J.P. 4; 19 W.R. 9, H.L.; 33 Digest (Repl.) 428, 456. 

Mitchell v. Jenkins (1833), 5 B. & Ad. 588; 2 Nev. & M.K.B. 801; 3 L.J.K.B. 35; 
110 E.R. 908; 83 Digest (Repl.) 407, 238. 

McPherson v. Daniels (1829), as reported in 10 B. & C. 263; 109 E.R. 448; 
15 Digest (Repl.) 1205, 12,242. 

Sutton v. Sadler (1857), 3 C.B.N.S. 87; 26 L.J.C.P. 284; 30 L.T.0.S. 65; 
3 Jur.N.S. 1150; 5 W.R. 880; 140 E.R. 671; 33 Digest (Repl.) 6038, 199. 

Waring v. Waring (1848), 6 Moo.P.C.C. 341; 6 Notes of Cases, 388; 12 Jur. 947; 
13 E.R. 715, P.C.; 33 Digest (Repl.) 586, 11. 

R. v. Butler (1808), Russ. & Ry. 61, C.C.R.; 15 Digest (Repl.) 883, 8520. 


Appeal from a decision of a Divisional Court (Grove, J., and Lopes, J.) on a 
rule nisi obtained by the plaintiff for the new trial of an action for malicious prose- 
eution which he had brought against the defendants. _ ah 

On Sept. 10, 1880, a collision occurred at Ferry Bridge Station, on the defen- 
dants’ railway line, and one McMann alleged that he had thereby sustained severe 
He was attended by the plaintiff Abrath, who practised as a surgeon, and 
ight by McMann against the defendants to recover 
compensation for the injuries sustained. The case came on for hearing at ths 
Northumberland Summer Assizes, and was settled on the defendants paying £725 
damages and £300 costs. Some time after the settlement information was given 
to Mr. Rayne, a medical practitioner employed by the defendants, by detectives 
employed to watch the plaintiff. Thereupon an application was made to the 
directors that the statements of certain witnesses should be taken by Mr. Dix, the 
solicitor to the defendant company. The directors granted the application, and 
gave instructions for the statements to be taken. Upon the statements being 
submitted to them, the directors ordered that the opinion of counsel should be 
obtained. Counsel having advised that there was good ground for sees gr 
proceedings against McMann and Abrath on a charge of conspiracy spe les me 
to defraud the company, 4” information was laid before justices on hs : 
and the plaintiff was committed for trial. He was tried in January, 1882, an 

“aii 1. He then brought the present action for malicious prosecution. 
rs aoe r ‘al of the action at Durham Agsizes the plaintiff called witnesses, who 
cords ies thse injuries to MeMann were real and not feigned. The steliements of 

j s had not been taken by the defendants before they laid the informa- 
oe the magistrates. It was also shown that the persons on whose state- 


injuries. 
subsequently an action was bro 
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ments the directors had ordered the prosecution to be instituted Se is, 
plaintiff were of bad character, and one of them had been convicted severa imes. 
The defendants did not dispute that the plaintiff was innocent of the eee 
but they contended that they were justified in instituting the aioe a A va 
the faith of the statements laid before the directors. Cave, J., left t e fo eka 
questions to the jury: (i) Did the defendants take reasonable care to inform t a 
selves of the true state of the case? (ii) Did they honestly believe the case w ic 
they laid before the magistrates? (iii) Were the defendants actuated by any in- 
direct motive in preferring the charge? The learned judge directed the jury that 
as to the first two questions it was for the plaintiff to prove that the defendants 
did not take reasonable care to inform themselves of the true state of the case, and 
that they did not honestly believe the case which they laid before the justices. 
The jury answered the first two questions in the affirmative, but did not answer 
the third. Cave, J., upon these findings held that the defendants had reasonable 
and probable cause for instituting the prosecution, and gave judgment for the 
defendants. 

A rule nisi for a new trial, obtained by the plaintiff on the ground of misdirection 
and of the verdict being against the weight of the evidence, was made absolute by 
the Divisional Court and the defendants appealed to the Court of Appeal. 


Sir Farrer Herschell, Q.C., and Digby Seymour, Q.C., Gainsford Bruce and 
J. L. Walton for the defendants. 4 
Sir Hardinge Giffard, Q.C., and McClymont for the plaintiff. 


SIR BALIOL BRETT, M.R.—In this case the plaintiff sues for malicious prosecu- 
tion, and it is necessary to consider what he was prosecuted for. It was for 
conspiracy to cheat and defraud the North Eastern Rail. Co., and the conspiracy 
was alleged to have been entered into between the plaintiff and a person named 
McMann. The points which it is necessary for the plaintiff to substantiate in 
order to make out his case are not in doubt. The question as to this has often 
been decided, and the rule is well established. It is not enough to show that the 
plaintiff is innocent of the charge made against him. He must show that the 
prosecution was instituted without reasonable and probable cause, and with a 
malicious intention in the mind of the defendant—not a mere intention to carry 
the law into effect, but a malicious intention to injure the plaintiff. It has been 
decided that the burden of proving these facts is on the plaintiff; the burden of 
proving each proposition is on the plaintiff. The difficulty is to be clear in explain- 
ing a case of this kind to a jury, and I must say that I envy the clearness of the 
summing-up of Cave, J., in the present case. In order to succeed, the plaintiff 
must make out these propositions, and if he fails in establishing any one of them 
he fails in establishing his final proposition. 

It is admitted that the burden of proof of the whole case is on the plaintiff, 
and that the burden of proving each of the major propositions lies upon him; 
but it is said that if a minor proposition is raised, which must be proved in order 
to establish one of the major propositions, the burden of proof as to this is not on 
the plaintiff. But it seems to me that, where a claim or defence consists of 
several necessary parts, the burden of proof as to each of those necessary parts 
lies on the party on whom the burden of proving the whole lies. The burden of 
proof is on the plaintiff in an action for malicious prosecution, to show absence 
of reasonable and probable cause; and if in order to show this it is necessary to 
decide certain minor questions, the burden of proving each point that has to be 
established is on the plaintiff. In order to show absence of reasonable and probable 
cause for instituting a prosecution, I cannot doubt that the plaintiff is bound to 
give some evidence of the circumstances connected with the prosecution, and I 
differ from the suggestion that it is enough to show that the plaintiff is innocent 
‘s . offence with which he was charged, and that in the end there was shown 
0 be no substantial ground for bringing the charge against him. I think that, 
without some further evidence than this, the judge could not propertly be asked 
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dais ops pea of reasonable and probable cause. There must be 
rhe sed e circumstances under which the prosecution was 

In the present case, there was evidence of the circumstances under which the 
prosecution was instituted, and, these facts being in evidence, there arose another 
question of fact which it was necessary to decide, in order to enable the judce 
to give an opinion whether there was absence of reasonable and stat 

abs probable cause. 
That question was whether the defendants had taken reasonable care to inform 
themselves of the true state of the case before commencing proceedings against 
the plaintiff. It was proved that certain statements relating to the case had been 
laid before those who instituted the prosecution, and, if no one had raised the 
point whether reasonable care had been taken by the defendants to inform them- 
selves of the true state of the case, it would have been assumed that reasonable 
care had been taken. But, on the other hand, if they had received the statements 
carelessly, and did not take reasonable care to inform themselves whether those 
statements were well-founded or not, it is clear that they would be liable. There- 
fore, in order to enable the judge to give an opinion as to the law, it became 
necessary to determine the question of fact whether reasonable care had in fact 
been taken. That question is not a mere question as to the evidence to prove a 
fact; it is a question which has itself to be decided by the evidence, and it forms 
a necessary part of the question as to reasonable and probable cause. If there is 
a want of reasonable care there must be absence of reasonable and probable cause. 
The burden of proof of want of reasonable care lies on the plaintiff, because that 
question is a necessary part of the larger question as to want of reasonable and 
probable cause. 

It follows, therefore, that, if the judge’s direction amounted only to telling 
the jury that it was a necessary part of the case that the question as to reasonable 
care should be decided, and then telling them that the burden of proof as to that 
proposition lay on the plaintiff, it would be a right direction. I think that what 
Cave, J., told the jury in the present case comes in substance to that, and, 
therefore, it was a right direction. This reduces the matter to the question whether 
the learned judge so expressed himself that the jury must have so understood 
him. I think that in that sense there was no misdirection. This, however, does 
not seem to be the view adopted by the learned judges who heard the case in the 
Divisional Court, for in delivering judgment Grove, J., said: 


“The misdirection alleged consisted in this, that the learned judge told the 
jury that it was for the plaintiff to prove that the defendants did not take 
~reasonable and proper care to inform themselves of the true state of the case, 
and that they did not honestly believe the case which they laid before the 
magistrates... . It was contended for the plaintiff that, where the defendant 
undertakes to bring forward facts for the purpose of satisfying, not the jury, 
but the judge, that there was reasonable and probable cause for prosecuting, 
the onus of proving those facts is upon the person who brings them forward. 
I am of opinion that this is a right view of the law.’ 


I agree that, if a person gives evidence of a particular fact the burden of proof 
lies upon him to show that that fact is true; but if the passage I have just quoted 
means that the onus of showing the existence of reasonable and probable cause 
lies upon the defendant, I disagree with it. Turther on in the judgment Grove, J., 
seems to base his opinion on the suggestion that the facts to be proved are all 
within the exclusive knowledge of the defendants. . m1 
This judgment leaves my mind in doubt als to the true ground of the decision. 
It is contended that if the plaintiff gives evidence which, if not answered, ought 
to lead the jury to the conclusion that the defendant made no reasonable inquiry, 
and if the defendant gives no evidence in answer, the verdict ought to be for the 
plaintiff. That I agree is true. Then it is said that, if the defendant gives 
evidence of facts, it lies on him to satisfy the jury that those facts really exist. 


’ 
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I agree also that this is true. But the fallacy lies in saying that, if the plaintiff 
gives prima facie evidence, the burden of proof is shitted on to the defendant as to 
the question itself. If that is the ground of the decision, I do not agree with it. 
I think the rule may be stated in this way. If the plaintiff gives prima facie 
evidence, which standing alone and uncontradicted would entitle him to succeed, 
and if the defendant gives evidence in contradiction of the plaintiff's evidence 
or proves other facts, then the jury are to consider the question, taking all the 
facts, on which the case is to be determined, into consideration, and if they are 
satisfied that the plaintiff has made out his case, they ought to find for the plaintiff, 
but if on consideration of all the facts they are clear that the plaintiff's case is 
negatived, they ought to find for the defendant. If, however, on all the facts 
the jury are in doubt as to which way the question ought to be answered, it will 
come back to this. The burden of proof is on the plaintiff, and if the defendant, 
by proof of additional facts, has brought the minds of the jury to a state of doubt, 
the plaintiff has failed to establish his case. : 

In summing-up the case to the jury, Cave, J., said, speaking of the question 
whether the defendants took reasonable care to inform themselves as to the true 
facts of the case: 


‘With regard to this question, you must bear in mind that it lies on the plain- 
tiff to prove that the railway company did not take reasonable care to inform 
themselves. The meaning of that is, if you are not satisfied whether they did 
or not, inasmuch as the plaintiff is bound to satisfy you that they did not, 
the railway company would be entitled to your verdict on that point.” 


He does not tell them that the burden of proof is on the plaintiff as to each par- 
ticular fact which is in evidence. He says in effect: *‘Take the evidence which is 
before you, and answer the question. If your minds are made up one way or the 
other there is no difficulty, but if you are in doubt as to how the question ought 
to be answered on the evidence before you, find for the defendants, because the 
plaintiff will have failed to satisfy you as to the point on which the burden of 
proof lies on him.’’ It is said that the expression ‘‘burden of proof’’ might be 
improved upon, but it is a form which has been used often, and is known to juries 
as it is explained by Judges. If it were changed the change might puzzle them. 
In my opinion, there is no misdirection unless the judge told the jury something 
that is wrong. Mere non-direction is not misdirection. It must be shown that 
the judge told the jury something which was wrong, or that he told them what 
would make them think he meant something which is not law. I think the diree- 
tion in the present case was an exact and proper direction on this question. 

IT am of opinion that the defendants’ appeal from the order of the Divisional 
Court ought to be allowed and the plaintiff's appeal from the judgment of Cave, J., 
dismissed. 





BOWEN, L.J.—I agree with the judgment of the Master of the Rolls. This is 
a case in which it is not difficult to come to a correct conclusion as to what the 
law is, but the expression of the law is always difficult in a case of this kind. 

The action was brought for malicious prosecution, and in such an action the 
plaintiff has to prove, first, that he is innocent of the charge brought against him 
and has been pronounced innocent by the tribunal before which that charge a 
investigated; secondly, he must prove what is compendiously called cant of 
reasonable and probable cause for bringing the charge against him, or, in other 
words, he must prove circumstances which are inconsistent in the ate of the 
judge before whom the action is tried with the existence of reasonable and probable 
cause ; and, thirdly, he must prove that the proceedings were initiated in a 
malicious spirit, that is, from an improper motive. If any step is necessary in 
order to prove any of these three propositions, the burden of proof as to that aM 
is on the plaintiff, because no chain is stronger than its weakest link. I thick 
the whole fallacy of the argument on behalf of the plaintiff in this a les ink 
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misconception of what Cave, J., said at the trial, and in a misconception of the 
sense in which he made use of the expression ‘‘burden of proof.”’ 

Wherever there is. an action to be tried, generally the plaintiff begins. If he 
proves nothing he fails; if he proves his case and the other side prove nothing 
in answer to it, they fail. The test is, if no more evidence were given in addition 
to what has already been proved, which side would win? But the onus of proof 
does not rest for ever on the shoulders of the party on whom it is cast in the first 
instance. When he gives evidence which rebuts the evidence given against him 
he shifts the burden, and it rests on his opponent. The question as to onus of 
proof is only a mode of deciding who is to go further, not how much further he 
has to go. It is not a rule by which the jury are enabled to decide as to the 
value of conflicting evidence. Directly a conflict of evidence arises there ceases 
to be any question as to burden of proof. As causes are tried the term onus of 
proof may be used in more ways than one. Sometimes it is left to the jury 
generally to find for the plaintiff or the defendant, and in such a case it is essential 
that the judge should tell the jury on whom the burden of proof rests, and when 
it shifts. Sometimes issues are left to the jury; then the jury should be told on 
whom the burden of proof lies as to each issue. Often the burden of proof is shifted 
by presumptions of law, and this has to be explained to the jury. There is also 
another way of conducting a trial, which is by asking certain definite questions 
of the jury. If a conflict of evidence arises as to these questions, it is unnecessary 
to direct the jury as to onus of proof, unless, indeed, presumptions of law have 
to be considered, such, for instance, as the presumption of consideration for a bill 
of exchange or for a deed. If the judge asks the jury a plain question, such as 
whether they believe a particular witness, it is unnecessary to give them any 
explanation as to onus of proof, for the answer can only be ‘‘yes’’ or “no.” It the 
jury cannot decide such a question the burden rests on the judge of saying which 
party is entitled to the verdict. I do not forget that there are canons of evidence 
which are useful to a judge in commenting on evidence and rules for determining 
the weight of conflicting testimony; but they are not the same thing as onus of proof. 

In an action for malicious prosecution it is for the plaintiff to show that the 
circumstances were such that there was no reasonable and probable cause. In one 
sense it may be said that this is the assertion of a negative, and it has been 
contended that, when it comes to the question of establishing a negative proposition, 
the onus of proof is shifted. But if the assertion of a negative is essential to the 
plaintiff's case the burden of proof is still on the plaintiff. The terms negative and 
affirmative are relative, not absolute. _ In dealing with a question sig na the 

sition to be made out may be either negative or affirmative. Where a person 
he elie that a certain state of facts is present or absent, or that a 
particular thing is insufficient for a particular purpose, that is a positive pease 
and must be proved positively. It is said that there is an exception Wein nee 
facts are peculiarly within the knowledge of the opposite party, but see ra a 
plaintiff does not go so far as to say that this is always so, and ; heart) e 
general proposition cannot be maintained. The game law cases, oo . ave is 
referred to, such as R. v. Turner (1), are peculiar, and rest on their in Lie S. 
I think in the present case the language used by Cave, J., at the trial has been 

i stood. 

Sea daecax airiadie how a case like this can be tried, and shine Be he on 
A case may be tried in this way. The judge may leave it to the jury 4 ‘ 
a general verdict, telling them that if they find the disputed facts in favour 0 
ecaterht ; ini to reasonable and probable cause will 
the plaintiff or the defendant, his opinion as na haste te 
differ according to their finding, and telling them what in each a ie Nee ory eV 
will be, and on that leaving it to them to find their verdict. rg zhi ho ser 
‘ j ‘mole cases, but it is obvious that in complicated cases it would 
a sich dake Aistonity A habit, therefore, exists of adopting a different 
attende 3 y A i , coe 
; ase ig complicated. The judge may tell the jury what the 
Seslaieaiang aero wishes ae to decide, and may tell them what their effect 
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upon the verdict will be, leaving it to the jury to answer the particular japeanais A 
and then find a general verdict. That is how Cave, J., has dealt with the hae 
case. There is a third way of dealing with these cases, which is to put specific 
questions to the jury and give judgment on their findings. That differs only slightly 
from the second method to which I have referred, which has been adopted in the 
present case. If the judge adopts this second method of dealing with the case, it 
is obvious that he is not required to explain the question as to onus of proof to B 
the jury to the same extent as he would be if he were only asking them to find a 
verdict generally on the case. In answering specific questions, as to which a conflict 
ot testimony exists, they do not require any direction as to where the onus of proof 
lies, provided the alternative is left open to them to say they do not think the 
materials before them sufficient to enable them to answer any particular question. 
Still, the judge would probably in such a case let the jury know the result of what C 
they were doing, and, in order to do so, would explain the law. 

I do not think what Cave, J., did in the present case amounted to more than 
that. When he addressed the jury the whole case was before them. The question 
as to reasonable and probable cause depended on the materials in possession of the 
defendants when the prosecution was instituted, and also upon the care with which 
those materials had been collected and considered. There might be two views as [PD 
to those materials. One might say that they were obviously not to be relied 
upon, or that they were to be relied upon, according to the view one might take 
of the facts, and the burden of proof as to the care with which the inquiry was 
made would be shifted according to this view. If the materials were clearly un- 
trustworthy, this would be a reason for throwing upon the defendants the burden 
of showing that they had taken reasonable care but had been misled; but, if the 
materials were obviously trustworthy, the defendants would prima facie be justified 
in acting upon them. The view put forward for the plaintiff seems to be that, as 
a matter of law, Cave, J., ought to have assumed the former state of facts, viz., 
that the materials were worthless, and ought to have directed the jury to consider 
whether the defendants had so conducted themselves as to be relieved from the 
onus cast upon them from having acted upon worthless materials. I think that Ff 
would have been a blunder, for the worth of the materials was, to some extent, a 
question of fact. I think Cave, J., would have been wrong if he had divided into 
two parts the questions of fact, assuming that one-half must necessarily be decided 
one way, and telling the jury the burden of proof was shifted as to the other. He 
put the two together, and left to the jury a question covering the whole matter 
in controversy, namely, whether the defendants took reasonable care to inform G 
themselves as to the true state of the case, at the same time telling the jury that 
it lay upon the plaintiff to prove that the defendants did not take reasonable care 
so to inform themselves. This means that, unless the jury were satisfied that the 
defendants had not taken reasonable care, the defendants would be entitled to the 
verdict. I think that direction was correct. The learned judge did not tell the jury 
that they ought to approach the inquiry in a state of hostility to the plaintiff's ]{ 
evidence, but was only informing them that the result ought to be that, unless they 
answered the questions left to them in favour of the plaintiff, there should be a 
general verdict for the defendants. 

Aba gelpae lai =i the plaintiff that the onus of proof lay on the defendants, 
aus Pp aintiff had been shown to be innocent of the charge made against him, 
and innocence is prima facie proof of absence of reasonable and probable cause. [ 

I do not agree that this is so. I think it is not such prima facie proof. No doubt, 
sometimes it looks like it, but that is where the question of innocence involves 
ie intl al si the prosecutor must have known from the circumstances of 
ee ® : whitening care could have ascertained, whether the person whom 
ce Ae er op ee The whole question comes back to this. Under 

> circumste e case, who is putting forward, and is bound to prove, the 
= soe as to absence of reasonable and probable cause? Clearly the plaintiff. 
xr these reasons I am of opinion that the defendants’ appeal from the decision of 
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A the Divisional Court ough inti 
t ght to be allowed, and the pl ‘ 
judgment of Cave, J., dismissed. SE seat 


FRY, L.J.—I will express my agreement with the other members of the court 
in a very few words. It is said on behalf of the plaintiff that the inquiry whether 
the defendants had taken reasonable care to inform themselves of the true facts 
B of the case was an inquiry with regard to a new fact without which the defendants 
could not succeed, but, on the evidence for the plaintiff alone, I think he would 
have failed to make out his case, and the burden of proving new facts must rest 
on the person who wants them proved, in order to establish the case which he is 
bound to make out. In the present case that person is the plaintiff. I agree with 
both the judgments which have been delivered. ; 
, Appeal allowed. 
The plaintiff appealed to the House of Lords (11 App. Cas. 247) who merely 
expressed the opinion that the Court of Appeal were right in their view of the law 
and dismissed the appeal on the ground that there had been no misdirection of the 
jury whose verdict was not against the weight of the evidence. 
Solicitors: J. Balfour Allan, for W. M. Skinner, Sunderland; Williamson, Hill & 
D Co., for George S. Gibb, York. 


[Reported by Duntop Hit1, Esq., and P. B. Hurcuins, Ese., Barristers-at-Law. |] 





R. v. GANZ 


EF [QugeN’s Bencu Division (Pollock, -B., and Manisty, J.), March 30, 1882] 
[Reported 9 Q.B.D. 93; 51 .J.Q.B. 419; 46 L.T. 592] 
Extradition—‘‘Fugitive criminal’’—Person not citizen of or domiciled in country 
where crime committed. 

Whatever rights, civil or otherwise, a man may have which may be affected 
by his status and his domicil, it is perfectly clear by the law of every nation 
that each person who is within the jurisdiction of a country in which he com- 
mits a crime is subject to that jurisdiction, whatever his nationality or domicil. 


‘xtradition—Conditions precedent to order—Requisition for extradition by foreign 
State—Evidence satisfying magistrate of commission of extradition crime— 
Liability of criminal fo conviction in England. 

Before a fugitive criminal can be extradited there are two essential requisites. 
1 The first is a requisition for extradition by a diplomatic representative of the 
foreign State, which may follow instead of preceding the steps taken to arrest 
the fugitive criminal. The other essential is that the magistrate before whom 
the matter is brought should be satisfied by evidence that a crime has been 
committed, that it is one included in the extradition treaty between this country 
and the foreign country, and that the evidence is such as would convict the 
J criminal] in this country. 

Notes. Considered: R. v. Governor of Brixton Prison, Hx parte Savarkar, 
(1908-10] All B.R.Rep. 603; Mf. v. Governor of Brixton Prison, R. v. Governor of 
Holloway I’rison, [1912] 2 K.B. 578. Referred to: Wr parte Piot (1883), 48 L.'T. 
120. 

As to persons liable to extradition and | 


16 Havssuny'’s Laws (3rd Idn.) 564 et seq. ; 
For Extradition Act, 1870, see 9 Havspury’s Srarutes (2nd I 





yrocedure on extradition proceedings, see 
and for cases see 24 Diarst (Repl.) 988 
jdn.) 893. 
et seq. un.) 
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Case referred to: 
(1) Re Counhaye (1873), L.R. 8 Q.B. 410; 42 L.J.Q.B. 217; 28 L.T. 761; 38 sie 


39; 21 W.R. 883; 24 Digest (Repl.) 1003, 106. 


Also referred to in argument: 
R. v. Jacobi and Hiller (1881), 46 L.T. 595, n., D.C.; 24 Digest (Repl.) 997, 50. 


Application for a rule nisi calling upon the governor of Holloway Gaol to show 
cause why a writ of habeas corpus should not issue calling upon him to bring up for 
release the body of Edward Nathan Ganz, who had been committed to his custody 
under an extradition warrant granted by the Chief Magistrate at Bow Street Police 
Court on the application of the government of the Netherlands. 

Hdward Nathan Ganz, alias Bernhardt Wyprecht, was charged, at the instance of 
the government of the Netherlands, with an extraditable offence amounting to the 
obtaining of money under false pretences during the year 1881. Ganz, whose 
oftices were a small room in a street in Rotterdam, inserted during 1881 an advertise- 
ment in various newspapers on the continent to the effect that customers dealing 
with his firm would save a considerable amount per annum by purchasing their 
grocery supplies direct from his ‘‘warehouses’’ in Rotterdam. His firm was styled, 
‘Bernhardt Wyprecht & Co.’’ In the advertisement appeared the notice, 


‘All our goods are picked out at the place of growing by our own factories, 
and the most conscientious warranty for utmost purity and best weight.”’ 


On receipt of an order the prisoner sent to the customer a circular requiring payment 
in advance, and in terms repeating the statements put forward in the advertise- 
ment. A large number of persons sent the prisoner orders from Berlin and other 
parts of Germany and, on receipt of the circular, remitted the amount of their 
orders as directed. The prisoner, as *‘Bernhardt Wyprecht & Co.,’’ did not send 
any goods in return for the money, nor had he ‘‘warehouses’’ in Rotterdam nor 
‘factories’? elsewhere. Ganz came to Mngland towards the latter part of the 
year 1881. In consequence of the representations made through the governments 
of those persons who alleged that they had been swindled by -the prisoner, criminal 
proceedings were taken in the Arrondissement Court (or the Criminal Court of 
first instance) in Rotterdam, which held that the offence had not been made out. 
But the Court of Criminal Appeal at the Hague reversed the decision of the court 
below, and issued a document authorising the prisoner’s arrest. 

By the treaty made between Her Majesty the Queen and the King of the 
Netherlands for the mutual surrender of fugitive criminals, signed June 19, 1874: 


“Article 1. It is agreed that Her Britannic Majesty and His Majesty the 
King of the Netherlands shall, on requisition made in their names by their 
respective diplomatic agents, deliver up to each other reciprocally any person 
who, being accused or convicted of any of the crimes hereinafter specified, 
committed within the jurisdiction of the requiring party, shall be found within 
the territories of the other party... . Article 3. No subject of the Nether- 
lands shall be delivered by the government of the Netherlands to the govern- 
ment of the United Kingdom; and no subject of the United Kingdom shall be 
delivered by the government thereof to the government of the Netherlands. 
With reference to the application of the present treaty, 


ce te there are comprised 
in the denomination of ‘‘subject,”’ 


not only naturalised citizens of the country, 
but also such foreigners as, according to the laws of either of the contracting 
parties, are assimilated to subjects, as well as such foreigners who, 
ciled in the country, and having married a citizen thereof, have 
children by that marriage born there... . : Article 8. The requisition for extra- 
dition shall be made through the diplomatic agents of the high contracting 
parties respectively. The requisition for the extradition of an accused person 
must be accompanied by a warrant of arrest issued by the competent authorit 

of the state requiring the extradition, and by such evidence as, according to the 


being domi- 
one or more 


A 


G 
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laws of the place where the accused is found, would justify his arrest if the 
erime had been committed there.”’ 


Besley (Tickell with him) moved for the writ of habeas corpus. 


The Attorney-General (Sir Henry James, Q.C.) and A. I. Smith opposed the 
motion. 


POLLOCK, B.—The prisoner Ganz has been brought before this court upon 
habeas corpus, and on the argument before us Ganz’s counsel has presented to us 
all the points that could be urged why Ganz is entitled to his discharge. 

Two points which were prominent in counsel’s argument certainly deserve the 
consideration of this court, because they involve questions of general principles 
affecting the liberty of the subject. The first of these points is this. It is said 
that Ganz is not subject to the extradition treaty existing between this country 
and the Netherlands, by reason of his being not a domiciled subject of that country. 
That was put before us in two ways. It was put before us in the first instance 
by evidence which had been already given before the magistrate of his having 
been a naturalised subject of the United States. That evidence is now before us. 
It has, however, also been supplemented by an affidavit which for this purpose we 
admit, evidently by Ganz himself, stating that not merely has he been naturalised 
in the United States, but that also there is no reason to believe he was born in the 
Netherlands. On the contrary, he says he has reason to believe he was born in a 
city in Hungary. Therefore, it is said that the extradition treaty between this 
country and the Netherlands cannot be made to apply in such way as to render 
him liable to be given up to the government of the Netherlands. 

This is a matter which depends not merely upon the English statute, but also 
on the treaty which exists between this country and the government of the Nether- 
lands respecting this matter. Before I allude to that treaty, I will merely say that 
the leading principle which underlies all questions of nationality as applied to 
crime committed within any particular country is this. Whatever rights, civil or 
otherwise, a man may have which may be affected by his status and his domicil, 
it is, and must be, perfectly clear by the law of every nation that each person 
who is within the jurisdiction of a country in which he commits a crime is subject 
to that jurisdiction, otherwise the criminal law could not be administered according 
to any civilised method. That has been the law from all time; it is recognised by 
the earliest writers upon civil law; it has been adopted again and again, and 
alluded to both in treaties and in dealings between this country and other countries 
of Europe, and is to be found stated in the law books and cases in which this 
matter has been discussed. Subject to that general rule, we must construe this 
treaty. ; 

Our attention was cfilled by the Attorney-General to the very general form in 
which the first and third articles of the treaty are framed. Article 1 of the 
treaty provides for the mutual delivery up of persons accused or convicted of certain 
crimes. Here it is, according to all rules of law and diplomacy, that you would 


find any limitation on the status of the persons who are to be given up. 
‘“‘any persons’’ used, but the article 


ho are accused or convicted of crime 
clearly showing that the definition 
rime which is specified 





expect to 
Here not only are the most general words 
goes on and refers to their being persons W 
within the jurisdiction of the requiring party, 
of a person to be delivered up is any person who commits ac 
in the later article within the jurisdiction of the requiring party. When we get 
to art. 3, there is an express definition of what is meant by the word ‘‘subject, 

which is made to include not only 


ed citizens of the country, but also such foreigners as, according to 
ither of the contracting parties, are assimilated to subjects, as well 
being domiciled in the country, and having married 


9 


‘*naturalis 
the laws of e 


as such foreigners who, 
a citizen thereof, have one or more children by that marriage born there. 
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The first part tends to show that the person who is assimilated bi pepe 
be so in respect to the subject-matter with which the court is dealing pre 
criminal law. It is clear that a person who commits a erime within a par leular 
territory, and is for all purposes connected with that crime, 1s mye pe 
subject. The only other article to which it is necessary to ped Mit ar aye : 
and the single word which gives any assistance to his argument, is this. e 
providing how a person : 
“shall be discharged as well in the United Kingdom as in the Netherlands, if 
within fourteen days a requisition shall not have been made,” 


the article says, ‘‘for his surrender by the diplomatic agent of his country.” I do 
not think there is any great-stretching the meaning of the word “‘his’’ to say that 
‘his country’’ means that country which he is in for the purposes of the criminal 
law administered there, and also for the purposes of this treaty. If you ask the 
question: What is the country of this criminal?, it is the country in which he 
committed the crime. I do not feel in any way pressed by this objection, nor 
should I have thought it necessary to call on the Attorney-General for any answer 
to it except that it is a matter of general importance for us as well as for other 


countries that this matter should be thoroughly understood. ee? | 


The next point is a more technical one, but still not less important when we are 
dealing with the liberty of the subject, and that depends, not upon the treaty, 
but upon the true construction of the domestic statute under which we are acting 
while the prisoner is here in England, and by which all our English procedure 
must be governed. The objection raised was this, and it was an objection certainly 
at first sight entitled to some weight. It was said that there was no proper warrant 
of arrest produced before the magistrate who was called upon to detain and 
imprison for the time Ganz. That is a matter of great importance, essential to 
a person upon all ordinary principles of justice. A person when arrested in a 
foreign country would be entitled to know in respect of what crime or offence he 
is arrested; therefore it is a careful provision made in the statute for the protection 
of persons charged that the warrant authorising the arrest should be produced. I 
cannot, however, help thinking that there has been a little’ confusion of ‘thought 
on this subject, in supposing that any effect was intended to be given by this 
statute to a warrant drawn up in a foreign country. I can only say for myself, 
and I think it will be echoed by everybody who has thought of how the laws are 
passed in this country, and the jealousy with which the interference of any foreign 
power in this country would be treated, it never could have been intended cr 
contemplated that any of the Extradition Acts should give power or currency to any 
foreign warrant within this kingdom. 

What was intended was this. To establish machinery at the cost of the liberty 
of the subject, in which we were interested with reference to our own subjects 
in other countries, as well as to the subjects of other countries when they were 
here, whereby, if it could be shown to any properly constituted tribunal of this 
country that a person had committed an offence in another country, and then had 
come here to escape the ends of justice, evidence should be given before a magistrate 
here, who upon that evidence should commit the prisoner until there was an 
pecratY he cae Fe over to the proper authorities of his country. Looking 
at the statute in that light w . ; . = 
laid down is cates ie he ai See eho > wae ee 
this country, It seems to me that evarytilag in th et i ee Fe 
the most strict form, and that there w ny at t Rr gt ner thie oot a 
wah ice ae at ae ae as no point o time at which the prisoner 

as ne g dealt with in accordance with the most rigid compliance with the 
provisions of,the statute. 


This point depends upon the meaning of th os ae 
ie f g e word ‘“‘warrant’’ in s. 10 
Extradition Act, 1870. By that sention | ating 
‘In the case of a fu 


gitive criminal accused of an extradition crime, if the 
foreign wi 


irrant authorising the arrest of such criminal is duly authenticated, 


E 


F 
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and such evidence is produced as... would... justify the committal for 
trial of the prisoner if the crime of which he is accused had been committed 
in England the police magistrate shall commit him to prison . 
What, then, is this ‘‘foreign warrant’? If the ji i ion [s. 26] i 
’ g ? If the interpretation sect §. 26] is 
looked at, it is found that oe iat ie Rg 


aa ‘ = ’ M4 . . 
a term ‘warrant’, in the case of any foreign state, includes any judicial 
ocument authorising the arrest of a person accused or convicted of crime.”’ 


Therefore, it is upon the production, not of a warrant of a foreign power according 
to the technical rules of English law, but of any judicial document authorising 
the arrest of a person accused of a crime. We have before us this document a 
the shape of a copy of a decree of a foreign court. It begins by reciting what 
had been done by an inferior tribunal which had come to the conclusion that there 
had not been sufficient evidence to establish any charge against Ganz. Having 


_ reviewed the different allegations with great minuteness (even to putting down the 


names of the persons who are alleged to have been defrauded by Ganz, and the 
amounts of which they are said to have been defrauded) it goes on to say: 


“Taking into consideration that these acts are punishable by art. 405 of the 
Penal Code, [having] seen the arts. 88 and 89 of the Law Book of Demands 
for punishment. That the before-mentioned report of the Court of Arrondisse- 
ment, at Rotterdam, will not be accepted. Authorised proceedings with order 
for arrest against Bernhardt Wyprecht (calling himself so), last living at 
Rotterdam, thence absconded. Done at the Hague on Nov. 21, 1881, by the 
following gentlemen.”’ 


Then follow the signatures of the president, and others described as, councillors 
of the court, and of the actuary. It is impossible to say that that is not a judicial 
document authorising the arrest of this person. 

Then comes the further question. This being in existence at the Hague, what 
evidence have we got of it here in England? It is this. We have a copy of it 
endorsed as follows: ‘‘Delivered on demand of the O. M., the actuary of the courts 
of justice at the Hague.’’ This is signed again by certain authorities. Lastly, 
come the words, ‘‘The Hague, Dec. 2, 1881. For the Minister of Justice, the 
Secretary-General, (signed) Clamm.”’ It is sealed with the seal of the Ministry 
of Justice. Is that copy so identified and attested that it can be received under this 
statute? That depends upon s. 15. It is common knowledge in dealing with a 
matter of this kind that the prosecution would not produce before the police 
magistrate in London all the original documents of foreign countries where they 
were the judgments of courts, and, accordingly, in s. 15 the use of copies is 
provided for. By s. 26 of the Act in foreign warrants are included foreign judicial 
documents authorising the arrest of a person accused, and s. 15 provides that a 
foreign warrant shall be deemed duly authenticated for the purposes of the Act if, 
inter alia, it purports to be signed by a judge, magistrate, or officer of the State 
where the same was issued. A little later on there is a more general provision. 
In every case the warrants—including the judicial documents—are authenticated 
by the oath of some witness, or by being sealed with the official seal of the Minister 
of Justice or some other minister of state. This particular document is sealed 
with the seal of the Minister of State for the department of Justice. It appears to 
me, therefore, that in this case all the provisions of the statute have been clearly 
In coming to this conclusion I do not think we have in the least 
or in spirit the provisions of this Act, which are 
arged under it with every precaution 
liberty of the subject. 


complied with. 
degree extended either technically 
most carefully set round all persons who are ch 
which is requisite and necessary for the maintenance of the 


MANISTY, J.—I am of the same opinion. It seems to me, looking at the 
Extradition Act, 1870, and the treaty of 1874, that there are two essential requisites 
before the fugitive criminal can be extradited. The first essential requisite is a 
requisition for extradition by the diplomatic representative of the foreign State. 
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That is necessary for giving effect to all the subsequent proceedings; but that A 
requisition may follow instead of precede the steps taken to arrest the fugitive 
criminal. Another is that the magistrate before whom the matter is brought should 

be satisfied by evidence that a crime has been committed, that it is one specified 

in the treaty, and that the evidence is such as would convict the criminal in this 
country. No doubt in the treaty it is stated that the requisition for the extradition 
must be accompanied by a warrant of arrest (that is, the requisition issued by the B 
competent authority of the state requiring the extradition). But if an information 

is laid before any justice of the peace or a police magistrate that the accused is a 
fugitive criminal and has been convicted of a crime within the power of such 
magistrate, the latter may issue his warrant and arrest the criminal before any 
requisition is produced. That, I think, throws a good deal of light on the subject, 
and shows that, with reference to the decision which the court arrived at when © 
they held, as they did in a case to which I will advert presently, the Secretary of 
State may waive certain conditions, because, by s. 6 of the Act of 1870: : 


‘‘Where this Act applies in the case of a foreign State, every fugitive criminal 

of that State who is in or suspected of being in any part of Her Majesty’s 
dominions, or that part which is specified in the order applying this Act (as _ 
the case may be), shall be liable to be apprehended and surrendered in manner D 
provided by this Act...” 


What is the manner provided by this Act? Section 7 enacts: 


‘‘A requisition for the surrender of a fugitive criminal of any foreign State... 

shall be made to a Secretary of State by some person recognised by the Secre- 

tary of State as a diplomatic representative of that foreign State. A Secretary 
of State may, by order under his hand and seal, signify to a police magistrate 

that such requisition has been made, and require him to issue his warrant 

for the apprehension of a fugitive criminal.”’ 





That is a case where a requisition has been received and acted upon by the Secretary 
of State of this country. Now comes a most important section, viz., s. 8: 


‘‘A warrant for the apprehension of a fugitive criminal, whether accused or F 
convicted of crime, who is in or suspected of being in the United Kingdom, may 
be issued—(1) By a police magistrate on the receipt of the said order of the 
Secretary of State, and on such evidence as would in his opinion justify the 
issue of the warrant if the crime had been committed or the criminal convicted 
in England.’’ 

Then follows an important provision that a warrant may be issued 


(2) By a police magistrate or any justice of the peace in any part of the 
United Kingdom”’ 


not upon the receipt of an order from the Secretary of State, but 


‘‘on such information or complaint and such evidence or after such proceedings 

as would in the opinion of the person issuing the warrant justify the issue of 2 
a warrant if the crime had been committed or the criminal convicted in that 

part of the United Kingdom in which he exercises jurisdiction”’ 


without any intimation from the Secretary of State, or any requisition to the 
Secretary of State. Certain guards are then provided to protect the criminal : 
‘‘Any person issuing a warrant under this se 
Secretary of State shall forthwith send a report of the fact of such issue 
together with the evidence and information or complaints ... to a Secretar 
of State, who may, if he think fit, order the warrant to be cancelled, and the 
person who has been apprehended on the warrant to be discharged.’” 
Further ; 


ction without an order from a, - 





“A fugitive criminal, when a 


pprehended on a warrant issued wi 
of a Secretary of State, shal phere 


1 be brought before some person having power to 


4 
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issue a warrant under this section, who shall by warrant order him to be brought 
before a police magistrate. A fugitive criminal apprehended on a warrant 
issued without the order of a Secretary of State shall be discharged by the 
police magistrate, unless the police magistrate, within such reasonable time as, 
with reference to the circumstances of the case, he may fix, receives from a 


Secretary of State an order signifying that a requisition has been made for the 
surrender of such criminal.”’ 


It will be found that he is to be discharged unless within fourteen days a requisition 
is received. 

In my opinion, therefore, a requisition is an essential element in the proceedings 
under the Extradition Act, 1870. The Act does not say that the requisition must 
precede the issuing of a warrant by a magistrate, but it must ultimately come, 
otherwise there is no power to deliver up the prisoner. That, I think may well 
account for the decision in Re Counhaye (1). It was objected there that some 
of the conditions had not been complied with; but Buackpurn, J., says (L.R. 8 Q.B. 
at p. 416) : . 

‘“‘As to the objection that the terms of the treaty have not been complied with, 

and the order of the Secretary of State ought, therefore, not to have been made, 

I do not think that affects the magistrate’s jurisdiction; if the conditions of 

the treaty have not been complied with the Secretary of State might have 

refused to order a magistrate to proceed, but these conditions are not in the 

Act of Parliament; and the Secretary of State having made an order, and the 

magistrate having acted under it, all we have to do is to look at the Act to see 

whether he had jurisdiction under it.”’ 


We are, I believe, also all agreed that s. 14 makes depositions properly authenti- 
cated evidence that may be taken in the absence of the person accused, and for 
good reason, because, although the requisition must sooner or later come by art. 11 
of the treaty, the fugitive criminal is to be discharged as well in the United 
Kingdom as in the Netherlands if within fourteen days a requisition shall not have 
been made for his surrender. That is, after the arrest. So that both in the 
treaty and in the Act of Parliament that is the course of procedure. The fugitive, 
though he may be arrested without the interference of the Secretary of State, or 
by the interference of the Secretary of State after a requisition has been received, 
may be arrested before that, although he must be discharged if within fourteen 
days a requisition is not received by the Secretary of State. The Act of Parliament 
and the treaty are at one on the subject. It the crime which has been committed 
comes within the treaty, and the evidence satisfies the magistrate that it is a 
erime which would have been punishable in England, he may issue a warrant, 
but the delivering up of the criminal depends upon whether or not a requisition is 
made by the diplomatic representative of the foreign State. ao 

I am clearly of opinion that the document here objected to came within the 
meaning of a warrant in s. 21 of the Extradition Act. It was an order of the 
Court of Justice at the Hague, and bore the official seal of the court. It has been 
properly attested, and is an original document and no copy at all. We are of 
opinion that all proper forms have been complied with. 

Rule discharged. 


Solicitors : Greenfield ¢ Abbott; Solicitor to the Treasury. 
[ Reported by W. P. EversLey, Esq., Barrister-at-Law. } 
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SCOTT v. SAMPSON 


[QueEN’s Bencu Division (Mathew and Cave, JJ.), March 1, 20, 1882] 


[Reported 8 Q.B.D. 491; 51 L.J.Q.B. 380; 46 L.T. 412; 
46 J.P. 408; 30 W.R. 541] 


Libel—Damages—Mitigation—Proof of plaintiff's general bad character—Par- 
ticular acts of misconduct—Rumours to same effect as words complained of. 
In an action for libel, for the purpose of reducing the damages, evidence of 
rumours circulating before the publication of the libel that the plaintiff had 
done what was charged in the libel, and evidence of particular acts of miscon- 
duct on the part of the plaintiff tending to show his character and disposition, 
is not admissible, but evidence of general bad character is admissible as being 
material in mitigation of damages. 


Notes. By R.S.C. (Revision), 1962, Ord. 82, r. 7, in actions for defamation 
in which the defendant does not by his defence assert the truth of the statement 
complained of, the defendant shall not be entitled on the trial to give evidence in 
chief, with a view to mitigation of damages, as to the circumstances under which 
the libel or slander was published, or as to the character of the plaintiff, without 
the leave of the judge, unless seven days at least before the trial, he furnishes 
particulars to the plaintiff of the matters as to which he intends to give evidence. 
In Mangena v. Wright, [1909] 2 K.B. 958, it was held that this rule did not alter 
the common law as laid down in the present case, Scott v. Sampson. 

Followed: Wood v. Cox (1888), 4 T.L.R. 652. Approved: Hobbs v. C. T. Tinling 
& Co., Hobbs v. Nottingham Journal, Ltd., [1929] All E.R.Rep. 33. Applied: 
D. and L. Caterers, Ltd. and Jackson vy. D’Ajou, [1945] 1 All E.R. 563. Approved : 
Plato Films, Ltd. v. Speidel, [1961] 1 All E.R. 876. Referred to: Wood v. Durham 
(1888), 21 Q.B.D. 501; Scaife v. Kemp (1892), 61 L.J.Q.B. 515; Mangena v. Wright, 
[1909] 2 K.B. 958; Waters v. Sunday Pictorial Newspapers, Ltd., [1961] 2 All 
E.R. 758; Associated Newspapers, Ltd. v. Dingle, [1962] 2 All E.R. 787. 

As to evidence in mitigation of damages in a libel action, see 24 Hanspury’s 
Statutes (8rd Edn.) 116-119; and for cases see 32 Dicest 166 et seq. 


Cases referred to: 
(1) Earl of Leicester v. Walter (1809), 2 Camp. 251, N.P.; 82 Digest 168, 2057. 
(2) Knobell v. Fuller (1797), Peake, Add. Cas. 139, N.P.; 32 Digest 168, 2056. 

(3) Hamer v. Merle (circa 1808), cited in Camp. at p. 2538, N.P.; 32 Digest 1617, 
2048. 
(4) Kirkman v. Oxley (undated), Phillips on Evidence, 4th Edn., 189, n.; Starkie 
on Evidence 8rd Edn., Vol. 2, 306, n.; 32 Digest 166, 2029. 
(5) Williams v. Callender (1810), Holt, N.P. 307, N.P.; 32 Digest 167, 2031 
(6) —v. Moor (1813), 1 M. & S. 284; 105 E.R. 106; 82 Digest 167, 2049. | 
(7) Newsam vy. Carr (1817), 2 Stark. 69, N.P.; 33 Digest (Repl.) 437, 570 
(8) Waithman v. Weaver (1822), 11 Price, 257 n.: Dow. & Ry.N P. 10; 147 
K.R. 466; 82 Digest 169, 2068. e 
(9) Jones v. Stevens (1822), 11 Price, 235; 147 E.R. 4158; 32 Digest 92, 1236 
(10) KUershaw v. Robinson (1824), Starkie on Slander and Libel 3rd Edn. 538 ; 
2 Starkie on Evidence, 8rd Edn., 641, n.; 32 Digest 167, 2033 i 
(11) Mawby v. Barber (1826), Starkie on Slander and Libel 3rd ‘Edn 538 : 
2 Starkie on Kvidence, 3rd Edn., 642, n. ; . a 
(12) Moore v. Oastler (1836), 2 Starkie on Slander and Libel, 8rd Edn., 538 : 
a es Starkie on Mvidence, 3rd Kdn., 642, n.; 82 Digest 167, 2035. She: a4 
(13) foie Ad area eee Starkie on Slander and Libel, 8rd Kdn., 538, n.3 
(14) Richards v. Richards (1844). 2 4 S57 - 32 Di 
(15) Thompson vy. Nye ee ees s te save ; Oh Digese eiictpey 
| 50), v-D. Lio; 20 L.J.Q.B. 85; 16 L.T.0. 


oz. 
15 Jur, 285; 117 E.R. 846; 82 Digest 168, 2053. ? 


234; 
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A (16) Bracegirdle v. Bailey (1859), 1 FP. & F. 586, N.P.; 82 Digest 167, 2037. 
(17) Bell Vv. Parke (1860), 11 LOR. 413; 32 Digest 166, g. 


Rule Nisi for the new trial of an action tried by Lorp Cotertpar, C.J., with a 
special jury, and brought against the defendant as proprietor and editor of ‘‘The 
Referee,’ for publishing in that newspaper a libel imputing to the plaintiff that he 

B had extorted £500 from one Admiral Carr Glyn by threatening to make public certain 
matter defamatory of the character of an actress who was then dead. 

In support of the plaintiff's case the Admiral was called, and denied that he 
had parted with the £500 for the reason imputed in the libel, stating that the 
plaintiff had simply borrowed the money from him as a friend, and in this he 
was corroborated by the plaintiff, who was called by the defendant as his witness. 
The defence set up was that the words complained of were true. For the defence 

C evidence of rumours before the publication of the libel to the effect that the plaintiff 
had been guilty of the misconduct imputed to him, and also of previous acts of the 
plaintiff which were said to have been of a discreditable character, was tendered 
and rejected by the Lord Chief Justice. The jury found for the plaintiff, and 
awarded him £1,500 damages. A rule for the new trial having been obtained by 
the defendant on the ground of the improper rejection of evidence, 


‘ Charles Russell, Q.C., and F. O. Crump showed cause. 
Willis, Q@.C., and Macdonell (Moloney with them) supported the rule. 
. Cur. adv. vult. 
Mar. 20, 1882. The following judgments were read. 
1 MATHEW, J.—This was an action brought for publishing in a paper called 


“The Referee’’ a libel imputing to the plaintiff that, by threatening to publish in 

a journal called ‘‘The Theatre’’ defamatory statements with reference to a deceased 

actress, he had extorted a sum of £500 from Admiral Glyn. The case was tried 

before the Lord Chief Justice and a special jury, when the defence set up was that 

the alleged libel was true. The jury returned a verdict for the plaintiff, damages 
f £1,500. A rule was afterwards obtained to set the verdict aside, on the ground 
that the Chief Justice had refused to admit evidence of rumours, before the 
publication of the libel, that the plaintiff had been guilty of the misconduct imputed 
to him, and also had declined to permit the defendant to give evidence of previous 
acts of the plaintiff, which were said to have been of a discreditable character. 

It was urged for the defendant, upon the argument of the rule, that, even upon 
the assumption that the libel in question was false and malicious, it was open to 
the defendant to attack the character of the plaintiff with a view to reducing the 
damages. ‘This, it was said, might be accomplished either by calling witnesses to 
show that before the libel was published they had been told that the plaintiff was 
guilty of the misconduct charged against him, or by giving evidence of any acts 
of the plaintiff in the course of his life from which a jury might infer that he was 
J not a person of good conduct or reputation, and, therefore, ought not to be com- 
pensated in damages as if he were. The learned counsel for the defendant did not 
insist upon the right to disparage the character of the plaintiff in reduction of 
damages as one peculiar to publishers of newspapers, but he claimed it on behalf 
of all persons who were shown to the satisfaction of a jury to have published 
what was defamatory and had failed in the attempt to prove a justification. It was 
treated as a matter too clear for argument that evidence of such rumours about 


s conduct ought to influence the minds of a jury in reduction of the 
nitted to be false; and it was insisted 


= 


a plaintiff’ come det od 
.s, even though the rumours were aar 
Se tenders might give this evidence in the course of the case, although 
the effect would be to make it extremely diffieult for a jury to discriminate between 
evidence which might appear to be, but which was not, legitimate proof of the 
truth of the libel and that which was offered merely in reduction of damages. 
If rumours of the truth of the libel might be proved in reduction of rented 
it would seem to follow that rumours of any other misconduct on the part of the 
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plaintiff ought also to be admitted. In each ease the jury might mpd the 
plaintiff was not a person of good character, and the evidence would, there ore, 
become relevant in mitigation of damages; but this extreme view of the eva: 
right was not insisted upon by counsel for the defendant. — The contention t ae 
for a similar purpose, any previous misconduct of the plaintiff might be- prove 

was referred to the same supposed rule of law. It was pointed out, on behalt of the 
plaintiff, that if the defendant were right, a plaintiff in an action for libel would 
be placed in a position of great difficulty, for he might not be prepared to meet 
charges of which he would have had no notice, and an unscrupulous or vindictive 
defendant might thus make use of the action brought to clear the ‘plaintiff's 
character to heap calumnies upon him as unfounded as the original libel. The 
result would be that a court of law would be less dreaded by the worst libellers 
than by their victims, for few men would face a trial at the risk of having to 
encounter charges which the malicious ingenuity of a defendant might render it 
almost impossible to meet. Thus a man of the highest reputation in his own 
country who had been cruelly libelled might be charged with having done something 
many years before and in another country; while it would be practically out of his 
power to disprove the charge by any other evidence than his own testimony, and 
this the jury might be asked to disbelieve. 

It was not disputed by the counsel for the defendant, when pressed with these 
considerations, that where such evidence was offered on behalf of the defendant it 
might be reasonable to permit the plaintiff to call witnesses to contradict the wit- 
nesses for the defendant; and, if the plaintiff were not able to do so at once, it was 
pointed out that the court possesses a power to adjourn any trial in order that 
further evidence might be obtained, and that this power would doubtless, in a 
proper case, be exercised in the plaintiff’s favour. When it was pointed out for the 
plaintiff that such a course must inflict grievous hardship, the counsel for the 
defendant insisted that considerations of hardship were not admissible in discussing 
the question, because, as he maintained, the law upon the subject was settled, and 
must continue to be enforced. 

In support of his contention, counsel for the defendant mainly relied on Earl of 
Leicester v. Walter (1), a decision which he asserted was recognised by writers of 
authority on the subject of defamation, to several of whose works he referred. I 
have had the advantage of seeing the judgment which my brother Cave is about 
to deliver, and I agree with him in the conclusion at which he has arrived after 
a careful examination of the cases. I think that under our old system of pleading 
the more weighty authority was in favour of the admissibility of general evidence 
of bad character, even though no notice were given to the plaintiff of the intention 
to raise any such issue. I do not think that evidence of rumours that the plaintiff 
had done what was charged against him in the libel, or of particular acts of mis- 
conduct, would have been admissible. But I rest my judgment in this case upon 
the consideration that the authorities relied upon by the defendant have no appli- 
cation to the pleadings which have been prescribed by the Judicature Acts. Under 
our new procedure a statement of the material facts upon which the defendant 
intended to rely ought to have appeared in his pleadings. But there had been no 
notice upon the statement of defence in this case that evidence would be offered 
at the trial of the matters with respect to which the ruling of the Lord Chief Justice 
is complained of; and, on this ground, I am of opinion that the evidence was 
Bans rejected [see R.S.C. (Revision), 1962, Ord. 82, r. 7, referred to in Notes, 
supra]. 

A further ground upon which the rule was o 
ine Fisonre Ord. 389, even upon the assumption that the evidence should have 
show that sors Bubetantial ‘wrong’ Had’ best dete tvheeitetigseatae ee ema 
conduct which were sought to Be roved at en ap ; : Aine ieee aed 
the evidence was rejected arose ae of the plai tie a hee Se ee 
thie“ Dathy Nalarenok , ‘ “hs ep ain iff’s relations with two newspapers, 

egrap an The Hornet.’’ It was asserted that the plaintiff 


pposed by the plaintiff was that 
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A had published in the “Daily Telegraph’’ in the year 1878 a hostile criticism of 
an actor with whom it was alleged he had quarrelled. The only information before 
this court with respect to the article was the statement of counsel that he had read 
it, and that it was severe. I cannot say upon this information that any substantial 
wrong was done the defendant within the meaning of Ord. 39 by the rejection of this 
evidence. With respect to ‘‘The Hornet,’’ it was said that the plaintiff had 

B instituted, in 1873, a prosecution against that paper, from which he had withdrawn 
under discreditable circumstances. But this evidence was withdrawn by the 
defendant at the trial, and I understand it to have been admitted in the course 
of the argument that there was no such rejection of the evidence by the Lord 
Chief Justice as amounted to a misdirection. With respect to the rumours which 
the defendant was prevented from giving in evidence, I may add that I am not 

( satisfied that any substantial wrong has been thereby done the defendant, for the 

_ defendant was not prepared to show that the rumours were believed. The heavy 
damages would seem to be due to the vindictive spirit in which the action was 
defended. For this the jury appear to have thought that the defendant deserved 
to be punished in an exemplary manner. I see no reason to think that the rejected 
evidence would have had any effect in inducing the jury to take a more indulgent 

D view of the defendant’s conduct towards the plaintiff. The rule, therefore, must 
be discharged. 


CAVE, J.—The defendant claims a new trial on the ground that the Lord Chief 
Justice misdirected the jury in rejecting (i) evidence of the plaintiff's general bad 
character; (ii) evidence that rumours to the same effect as the libel complained of 

K were in general circulation before the publication of the libel. The action was for 
a libel published by the defendant of the plaintiff alleging that the latter had 
extorted a sum of £500 from Admiral Carr Glyn, by threatening to publish defama- 
tory matter of Miss Neilson, an actress then lately dead. The questions which were 
rejected consisted in part of questions put to the plaintiff, who was called by the 
defendant as his own witness, and in part of questions put to other witnesses called 

F by the defendant. The questions put to the plaintiff were directed to prove, first, 

that being engaged as a theatrical critic on the ‘‘Daily Telegraph,’’ he had, after a 

quarrel with Mr. Vezin, the actor, written for the ‘‘Daily Telegraph’’ a false and 
dishonest criticism of Mr. Vezin’s acting, for the purpose of gratifying his spite 
against that gentleman; secondly, that he had apologised to other people for libels 
he had published of them; and, thirdly, that he had taken proceedings for libel 
against a paper called “The Hornet,’’ and in the course of those proceedings had 
made statements on oath diametrically opposed to those he had made in the 
witness-box on the then proceeding trial. The questions put to the other witnesses 
were, first, questions put to Mr. Martin, chief clerk at the Guildhall Police-court, 
directed to prove what had been sworn by the plaintiff in the course of his proceed- 
ings against ““The Hornet’’; and, secondly, a question put to Mr. Ledger whether 

H he had anywhere heard from anyone before the publication of the libel in question 

a statement about the plaintiff to the same effect as the libel. 

aintift himself, the case is a little complicated from 
the adoption by the defendant of the very unusual course of calling the plaintiff 
as his own witness. The consequence of this was that the questions could not, as 
was admitted, be justified as going to the plaintiff's credit, since the defendant, by 
electing to call him as his own witness, had disabled himself from impeaching his 

I credit. The rule was moved and obtained on the ground that the evidence was 
admissible in mitigation of damages, but on the argument it was also contended that 
the evidence was admissible under the plea of justification. ont 

The authorities on the subject consist principally of decisions at nisi prius, some 
of which are contained in nisi prius reports, while others are to be found only in 
the shape of short extracts in textbooks, in which last cases the principle under- 
lying the admission of the evidence 1s not always easy to Gacower. iol n eage 
relate to the admissibility, first, of evidence of reputation; secondly, evidence 0 


As to the questions put to the pl 
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rumours and suspicions to the same effect as the defamatory matter es A 
of; and, thirdly, evidence of particular facts tending to show the character an 
disposition of the plaintiff. The case most often cited is that of Earl of Leicester Vv. 
Walter (1), decided in 1809, which was an action for a libel in a newspaper alleging 
that the plaintiff had been guilty of unnatural practices. Str James MANSFIELD 
allowed the defendant to call witnesses to prove in mitigation of damages that before 
the publication of the libel there was a general suspicion of the plaintiff's character B 
and habits; that it was generally rumoured that such a charge had been brought 
against him, and that his relations and former acquaintances had on this ground 
ceased to visit him. The learned judge in summing-up told the jury that they would 
have to consider in assessing the damages whether the reports which had been 
proved were sufficient to show that the plaintiff could receive little injury, and that 

in this point of view it did not matter whether the reports were well or ill-founded Q 
provided they got into many men’s mouths. Sim James Mansrieip in that case 
expressed his own dissatisfaction with the arguments adduced in support of the 
admissibility of the evidence, but yielded to three cases which were cited to him. 
One was Knobell v. Fuller (2), where Eyre, C.J., held that the defendant may 
on the general issue prove in mitigation of damages such facts and circumstances 

as show a ground of suspicion not amounting to actual proof of the plaintiff's guilt. p 
The second was Hamer v. Merle (3), where Lorp ELLENBOROUGH, in an action for 
words imputing insolvency, permitted the defendant to prove that at the time 
there were rumours in circulation that the plaintiff's acceptances were dishonoured. 
The third was an anonymous case, in which Le Buanc, J., was stated to have 
received evidence under the general issue that the plaintiff had been guilty of 
attempts to commit the crime which the defendant had imputed to him. E 

In Eamer v. Merle (3) the evidence admitted fell under the second of the above 
heads, while in Knobell v. Fuller (2) and the anonymous case the evidence was 
admitted on the principle that facts not amounting to a complete justification 
might, under the plea of not guilty, be proved in mitigation of damages as in some 
way excusing the defendant. This principle has long been exploded, as it is 
obvious that it was impossible in practice to draw the line between facts amounting Ff 
to suspicion only and facts amounting to a justification. In Karl of Leicester v. 
Walter (1) there seems to have been some confusion between evidence of general 
reputation and evidence of rumours and suspicions which may account for Sm * 
James Mansrietp’s doubts as to the admissibility of the evidence. 

In Kirkman v. Oxley (4), the date of which I have not been able to ascertain 
precisely, Hearn, J., in an action for slander, allowed the defendant to go into @ 
evidence of the plaintiff's bad character in mitigation of damages. Here the evi- 
dence admitted would seem to fall under the first head. In Williams v. Callen- 
der (5), decided in 1810, Lorn Extennorovan held that, in libel, the defendant 
might give in evidence somewhat of the real character of the plaintiff, and show 
that it was not unblemished and entire; and in this case again the evidence appears 
to range itself under the first head. In v. Moor (6), decided in 1813, the H 
question came before a court in banco, consisting of Lorp KELLENBOROUGH, C.J., 
and Grosr and Battery, JJ. That was an action for words imputing to the plaintiff 
unnatural practices, and the declaration alleged that the plaintiff had never been 
suspected to have been guilty of the misconduct alleged 
damages. Grose, J., allowed the witness who proved the words to be asked on 
ane Sree ve aaa he a not heard reports in the neighbourhood that the I 
Karl of hetbovean a ati ed tCeumetiee ae ihe: gn rae a aS ee 
thes a aioan lithe a " ne _ ihe that it was evidence to contradict 
ah teste’ ae mane W 5 a good fame, and that the speaking of the 
sth Be a8" a : bien, bi 5 sheds: the plaintiff elected to be nonsuited. 
disteod aceate 7 = vial the rule was refused on the ground that a person of 

g entitled to the same measure of damages with one whose 


character is unblemished and that it was com petent t i 
: J a : O sh 
In this case the evidence fell under the first eet een: RA 





» and claimed general 
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In Newsam v. Carr (7), decided in 1817, which was an ac 
Sena Woop, B., refused to allow a witness to be asked whether he had 
not searched the plaintiff's house upon a former occasion, and whether he was not 


a person of Suspicious character, but expressed an Opinion th 
was admissible in slander in miti 


tion for malicious 


be a 2 at such evidence 
: : gation of damages. In Wai .W 

decided in 1822, which was an action for a libel in scene heures shore ie 
having sold two shawls he had re-purchased them the pe fi from a man of 
Suspicious character at a much lower price, Apsorr, C.J., expressed a doubt 
whether evidence was admissible that rumours were prevalent at the time of the 
apne of the libel to the effect of the facts there stated, and in deference to 

e judge s doubt the evidence was withdrawn. The evidence here appears to fall 
under the second head. In Jones v. Stevens (9), which was an action for a libel on 
the plaintiff in the way of his profession of an attorney, the judge, at the trial 
had rejected evidence that the plaintiff was of general bad character and eerie 
- in his practice and profession of an attorney. On a rule for a new trial the evidence 
was held inadmissible on the ground that it would allow the defendant to impeach 
all the transactions of the plaintiff’s life, and throw on him the difficulty of show- 
ing a uniform propriety of conduct during all his existence. Looking at the 
reasons given by the learned judges, it would almost appear that they regarded 
the evidence tendered in that case as evidence of particular facts tending to show 
the plaintiff's disposition, or evidence under the third of the heads given above. 
Although this case was decided by a court in banco in 1822 it seems to have 
attracted but little attention, and does not appear to have been cited in any of the 
five cases next following. — 

In Ellershaw v. Robinson (10), decided in 1824, an action for words imputing 
adultery to the plaintiff, a widow, Honroyp, J., held that it was competent to 
the defendant to go into general evidence to impeach the plaintiff's general character 
for chastity. So in Mawby v. Barber (11) decided in 1826, Lorp Tenrerven, C.J., 
admitted general evidence of the plaintiff's bad character; and in Moore v. 
Oastler (12), decided in 1836, Lorp Denman, C.J., did the same, after consulting 
Parke, B. A similar course was adopted by Courman, J., in Hardy v. Alez- 
ander (13), decided in 1837; but Cresswetu, J., in Richards v. Richards (14), 
stated from his own recollection that in that case the evidence was received without 
opposition. In all of these last four cases the evidence admitted fell under the 
first head. 

In Richards v. Richards (14), decided in 1844, which was an action of slander 
for imputing to the plaintiff that he had grossly ill-treated a woman, CressweELL, J., 
after consulting Wicurman, J., allowed the defendant to cross-examine the plain- 
tiff’s witnesses for the purpose of showing that the supposed misconduct of the 
plaintiff had been a frequent topic of conversation among those who were employed 
by the plaintiff in his business, and was commonly rumoured in the town in which 
the plaintiff resided before the conversation which was the subject of the action, 
for the purpose of showing that the defendant was at all events not the inventor 
of the slander, and that the injury arising from the slander could not be wholly 
ascribed to him. In this case the evidence would seem to fall under the second 
head. In Thompson v. Nye (15), decided in 1850, which was an action for words 
imputing unnatural practices, it was held that a witness could not be asked 
generally whether he had heard that the plaintiff was addicted to such practices, the 
question being general and not confined to reports existing before the time of the 
slander. The other judges declined to express an opinion whether the question 
would have been admissible if limited to rumours in existence before the date of 
the alleged slander, but Cotermar, J., stated that his impression was that evidence 
of rumours that the plaintiff had been guilty of the conduct imputed to him by the 
defarnatory matters complained of was not admissible. The question in this case 
was very loosely put, and the evidence which was rejected hardly seems to have 
amounted to general evidence of reputation. In Bracegirdle v. Bailey (16), decided 
in 1859, which was an action for slander, imputing a forgery, Bytns, J., after 
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consulting Writes, J., held that the plaintiff, not having been examined in ae y 
could not in mitigation of damages be cross-examined as to his past con ey 
and life. The evidence here rejected would seem to fall under the third head as 
evidence of particular facts tending to show the disposition of the plaintiff. 

In Bell v. Parke (17) decided in 1860, which was an action of slander for imput- 
ing to the plaintiff that he had attempted to steal a gold chain, the judge at the trial 
had rejected evidence of rumours that the plaintiff had committed the act ee B 
to him by the slander, which was tendered in mitigation of damages. Upon the 
argument of a conditional order for a new trial, Praorr, C.B., was of opinion that 
not only could evidence of general reputation of general bad character, or of habitual 
vice, or of habitual misconduct be adduced, but also what he called general evidence 
of a general reputation of the particular crime alleged in the imputed slander to 
have been committed by the plaintiff; but FrrzGrraLp and Hueues, BB., were of C 
opinion that the latter class of evidence was not admissible. The evidence rejected 
in this case seems to have fallen under the second head. : 

From this review of the authorities it will be seen that there is a considerable 
conflict of opinion, and before discussing them further it seems desirable to 
consider the principles underlying them. Speaking generally, the law recognises 
in every man a right to have the estimation in which he stands in the opinion of J) 
others unaffected by false statements to his discredit, and if such false statements 
are made without lawful excuse, and damage results to the person of whom they 
are made, he has a right of action. The damage, however, which he has sustained 
must depend almost entirely on the estimation in which he was previously held. 
He complains of an injury to his reputation and seeks to recover damages for that 
injury, and it seems most material that the jury who have to award those damages B® 
should know, if the fact is so, that he is a man of no reputation. As is observed 
in STARKIE ON EVIDENCE : 
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“To deny this would be to decide that a man of the worst character is entitled 
to the same measure of damages with one of unsullied and unblemished reputa- 
tion. A reputed thief would be placed on the same footing with the most 
honourable merchant, a virtuous woman with the most abandoned prostitute. 
To enable the jury to estimate the probable quantum of injury sustained, a 
knowledge of the party’s previous character is not only material, but seems 
to be absolutely essential.’’ 


It is said that the admission of such evidence will be a hardship upon the plain- 
tiff, who may not be prepared to rebut it, and under the former practice, where G 
the damages could not be pleaded to and general evidence of bad character was 
allowed to be given under a plea of not guilty, there was something in this objection, 
which, however, is removed under the present system of pleading which requires 
that all material facts shall be pleaded, and a plaintiff who has notice that general 
evidence of bad character will be adduced against him, can have no difticulty 
whatever, if he is a man of good character, in coming prepared with friends who H 
have known him to prove that his reputation has been good. On principle, there- 
fore, it would seem that general evidence of reputation should be admitted; and 
on turning to the authorities previously cited, it will be found that it has been 
admitted in the great majority of those cases, and that its admission has been 
approved by a great majority of the judges who have expressed an opinion on the 
subject. 

As to the second head of evidence, or evidence of rumours and suspicions to the 
same effect as the defamatory matter complained of, it would seem that on prine 
ciple such evidence is not admissible as only indirectly tending to affect the Sleitt 
tiff's reputation. If these rumours and suspicions have in fact affected Ae 
plaintiff's reputation, that may be proved by general evidence of reputation; if the 
have not affected it, they are not relevant to the issue. To admit eridenaa M 
ee and Aaa is to give anyone who knows nothing whatever of the 

it, or who ma i i i i 
y even have a grudge against him, an opportunity of spreading 
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through the means of the publicity attending judicial proceedings, what he may 
have picked up from the most disreputable sources, and what no man of sense who 
knows the plaintiff's character would for a moment believe in. Unlike evidence of 
general Teputation, it is particularly difficult for the plaintiff to meet and rebut 
such evidence; for all that those who know him best can say is, that they have 
not heard anything of these rumours. Moreover, it may be that it is the defendant 
himself who has started them. ‘ 

Turning to the authorities, it will be seen that, while such evidence appears to 
have been admitted by Lorp ExLtensoroucH, C.J., in Eamer v. Merle (3), and 
by CressweL., J, with the approbation of Wicurman, J., in Richards v. Rich- 
ards (14), and while its admissibility was supported by Prcorr, C.B., in Bell v. 
Parke (17), it was doubted by Axpgorr, C.J., in Waithman v. Weaver (8), and by 
CoLertmDGe, J., in Thompson v. Nye (15), and it was held inadmissible by Frrz- 
GrraLD and Hucues, BB., in Bell v. Parke (17), and by the whole Court of 
Exchequer in Jones v. Stevens (9). In Karl of Leicester v. Walter (1) evidence 
of rumours and suspicions was admitted by Str James MAnsriecp against his own 
judgment; but in that case it was proposed to prove that the plaintiff's relations 
and former acquaintances had ceased to visit him on account of these rumours and 
suspicions, so that the evidence would seem really to have amounted to evidence 
of general reputation. Upon the whole both the weight of authority and principle 
seem against the admission of such evidence. 

As to the third head, or evidence of facts and circumstances tending to show the 
disposition of the plaintiff, both principle and authority seem equally against its 
admission. At the most it tends to prove, not that the plaintiff has not, but 
that he ought not to have, a good reputation, and to admit evidence of this kind 
is in effect, as was said in Jones v. Stevens (9), to throw upon the plaintiff the 
difficulty of showing an uniform propriety of conduct during his whole life. It would 
give rise to interminable issues which would have but a very remote bearing on the 
question in dispute, which is, to what extent the reputation which he actually 
possesses has been damaged by the defamatory matter complained of. Among all 
the cases which have been reviewed there is not one which can be cited in support 
of the admissibility of this evidence. In Bracegirdle v. Bailey (16) such evidence 
was rejected by Bytes, J., after consulting with Wittms, J.; and in Jones v. Stevens 
(9) the evils attending its admission are eloquently pointed out. 

To apply these principles to the cases in hand. In the course of his examination 
in chief of the plaintiff, counsel for the defendant asked him whether he had used 
his position as a critic of the ‘Daily Telegraph’? to injure or annoy an actor. 
The witness answered ‘‘Never,’’ whtreupon a discussion ensued between counsel 
for the plaintiff and counsel for the defendant as to the admissibility of the question. 
Ultimately counsel for the defendant proposed to pursue the inquiry further by 
asking the witness whether, on May 16, 1881, he reviewed in the ‘‘Daily Telegraph 
Mr. Vezin’s appearance as Iago at Drury Lane. The question was objected to, 
and counsel for the defendant supported the question on the ground that it was 
material to the justification, as showing that the plaintiff had abused his position 
as a critic for other purposes than that of extorting money, viz., for the purpose 
of grossly abusing a man he personally disliked. Lorp Coterrpar held, as I think 
rightly, that the question was not admissible as tending to prove justification, the 
eeAlick meaning of the libel being that the witness abused his position as a eritic 
- Counsel for the defendant now contends that 
it was also admissible as evidence tending to show the plaintiff's general bad 
I am of opinion that it falls under the third head of evidence above 
ticular facts tending to show the plaintiff's disposi- 


for the purpose of extorting money. 


character. 
discussed, viz., evidence of par 
tion. and is, therefore, inadmissible. 
Counsel for the defendant next 
libels himself, to which the witness answered : with 
Counsel for the plaintiff objected that this was cross-examination to credit. Lorp 
Co.entpor thereupon said: ‘It is open to every conceivable objection” ; and the 


asked the witness whether he had published 
“No; not within my knowledge.”’ 
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topic was not further pursued. Counsel for the defendant next asked : “Have you 
apologised for libels?’’ This question was objected to, and rejected by his Lordship. 
Counsel, who appears at the time to have acquiesced in this decision, now contends 
that he should have been allowed to pursue the first question and put the second; 
but I am clearly of opinion that both were inadmissible on the same grounds as the 
first question about the article in the ‘Daily Telegraph."’ In re-examination the 


plaintiff was asked whether he took criminal proceedings in 1873 at the Guildhall B 


against ‘‘The Hornet,’’ and afterwards stopped those proceedings. This question 
was objected to as not arising out of the cross-examination, and on counsel’s admis- 
sion that it did not so arise, it was rejected. The rejection of the evidence on this 
ground was a matter for the discretion of the judge who presided at the trial, and 
that discretion appears to have been rightly exercised, as the question was clearly 
inadmissible on the same ground as those already discussed. Counsel for the 
defendant then called on Mr. Martin, the chief clerk at the Guildhall police-court, 
to prove what took place at the Guildhall in 1873, when the plaintiff took proceed- 
ings against ‘‘The Hornet’? with a view to show by this, among other instances, 
what the plaintiff's character was, and that he had been in the habit of libelling 


persons. This evidence was objected to and rejected, and I think rightly rejected, 


for the same reason as the former questions. 

Lastly, Mr. Ledger was called on behalf of the defendant, and was asked whether 
he had heard anywhere the story which was the libel in question before he saw 
it in ‘‘The Referee.’’ This question was also objected to and rejected. The form 
of the question shows, to my mind, very forcibly the injustice of admitting evidence 
of rumours. The witness was asked whether he had heard the story anywhere, 
but in the discussion which ensued it was stated that he had heard it in some 
club. The defendant was charged with having published a false and malicious 
libel in a newspaper, and it is suggested that he ought to be allowed to call a 
witness to say that he had previously heard the same story from some one in a 
club. How can the gossip of some idler in a club be material to the issue in this 
case? How is it shown that the plaintiff's reputation was in the slightest degree 
affected by such gossip? And how can the plaintiff meet such evidence as this? 
The person who repeated the story to Mr. Ledger might, if he were put into 
the witness-box, be compelled to admit, on cross-examination, that he had himself 


C 


F 


heard the story from the defendant, or that he had told the story without the . 


slightest ground for it, or be shown to be a person whom no one who knew him 
would believe for a moment. I hold that the evidence was rightly rejected as 
falling under the second head of evidence, viz., evidence of rumours and suspicions, 
discussed above. 

i have now gone through the whole of the evidence which was tendered, and, in 
my opinion, the whole of it was properly rejected. There is, however, still another 
ground on which, even assuming the evidence to have been material, it was rightly 
rejected. The defendant proposed to prove certain facts which he alleged were 
material, but these facts were not stated or referred to in the pleadings as required 

1 - C : 
by R.S.C., Ord. 19, ry 4 [see now Note supra], and it appears to me that on that 
ground their rejection might have been supported had they been material, which, 
however, I have said, I think they were not. 


Rule discharged. 
Solicitors: Lewis ¢ Lewis; Watson, Sons & Room. ; 
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PATMAN v. HARLAND 
([Cuancery Drviston (Sir George Jessel, M.R.), May 13, 1881] 


[Reported 17 Ch.D. 353; 50 L.J.Ch. 642; 44 L.T. 728; 


29 W.R. 
. 707] 


Sale of Land—Restrictive covenant—Erection of private dwelling-houses only— 
Subsequent lease of land—No investigation by tenant of landlord’s title— 
Tenant’s constructive notice of covenant. 

Land was conveyed in fee simple to a purchaser, subject to a restrictive 
covenant contained in a collateral deed binding the purchaser and his assigns 

C to erect private dwelling-houses only on the land. The land was afterwards 
leased. The lessee did not investigate the freehold title, and he erected upon 
the land a corrugated iron building as an art studio which was within the 
curtilage of a house. The lessee claimed that the lessor had represented that 
this would be permitted. In an action by the original vendor against the 
lessee for breach of covenant, 

D Held: a lessee had constructive notice of his lessor’s title, a doctrine not 
affected by the Vendor and Purchaser Act, 1874 (repealed), the result being 
that a lessee who after the Act did not expressly stipulate to see the lessor’s 
title was in the same position as a lessee who previously had expressly bar- 
gained not to look into the title; as the lessee had constructive notice of the 
deed imposing the restrictive covenant, and as the deed necessarily affected 

E the lessor’s title, the lessee had constructive notice of its contents notwithstand- 
ing any representation of the lessor; accordingly, the lessee was bound by the 
covenant, and the erection of the studio constituted a breach of it. 


Notes. The Vendor and Purchaser Act, 1874, s. 2, has been replaced by the 
Law of Property Act, 1925, s. 44 (2). The rule laid down in the present case 
fF that an intending lessee was held to have notice of matters appearing on the title 
for which he was in fact precluded from calling, does not apply where the contract 
is made after 1925: Law of Property Act, 1925, s. 44 (5). However, as this sub- 
section is not retrospective, where the lease was made before 1926, a tenant, his 
successors in title and assigns, are bound by a restrictive covenant which binds 
the reversion and was imposed before the date of the lease, provided that the tenant 
G would have had notice of the covenant if he had investigated the reversioner’s 
title. Further, this sub-section does not protect an intending lessee or assignee 
from having notice of any instrument or matter registered under the Land Charges 
Act, 1925: see the Law of Property Act, 1925, s. 198 (1); nor does it apply in the 
case of registered land, as the leasehold interest is subject to the encumbrances 
and other entries appearing on the charges register whether they apply to the 
leasehold or freehold title: Land Registration Act, 1925, ss. 18 (1), 20, 50 (2), and 
Ht 52, and White v. Bijou Mansions, Ltd., [1937] 3 All E.R. 269; affirmed, [1938 } 
1 All E.R. 546. To this extent, the rule in Patman v. Harland remains in force. 
Applied: Nottingham Patent Brick and Tile Co. v. Butler (1885), 15 Q.B.D. 261. 
Considered : Gainsborough v. Watcombe Terra Cotta Clay Co., Dunning v. Gains- 
borough (1885), 54 ).3.Ch. 991; Garnham v. Skipper (1885), 53 L.T. 940. Applied ‘ 
Tritton vy. Bankart (1887), 56 L.T. 306. Considered: English and Scottish Mer- 
I cantile Investment Co. v. Brunton, [1892] 2 Q.B. 700. Applied: Mogridge v. 
Clapp, (1892) 3 Ch. 382; Spencer v. Bailey (1893), 69 L.T. 179. Bemaiaerent 
Imray v. Oakshette, [1897] 2 Q.B. 218; Hopper v. Bromet, Raphael, Third Party 
(1903), 89 L.T. 87; Jones v. Lavington, [1903] 1 K.B. 253. Applied : Teape wi 
Douse (1905), 92 L.T. 819; Re Nisbet and Potts’ Contract, [1904-7 | All ails, Dep. 
465. Distinguished: Wilkes v. Spooner, [1911] 2 KB. 470, Applied: Re Chafer 
and ftandall’s Contract, (1916-17] All I). R. Rep. naa Reterred to: pela 
Chatham and Dover Rail. Co. v. Bull (1882), 47 L.T. 418; Leschallas v. Woolf, 
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[1908] 1 Ch. 641; Torbay Hotels v. Jenkins, [1927] 2 Ch. 225; White v. Bijou Man- 
sions, Ltd., [1937] 3 All E.R. 269. . 
Ce, a ea see 34 Hautspury’s Laws (3rd Edn.) Bech to 
investigation of landlord’s title, see 23 Hauspury’s Laws (3rd gin 40-48 : d 
to covenants to use premises as a private dwelling-house, see ibid. 623-62 > pee 
liability to observe restrictive covenants binding in equity, lap ibid. 6 . 35 
as to notice, see 14 Hatspury’s Laws (3rd Edn.) 542-549, and 27 Hatspury’s vi 
(8rd Edn.) 224-226. For cases see 30 Dicesr (Repl.) 418-419, For the hae 
Property Act, 1925, ss. 44, 198, see 20 Hatssury’s STATUTES (2nd Edn.) 519, ; 
for the Land Registration Act, 1925, ss. 18, 20, 50 and 52, see ibid. 958, 962, 986, 
and 987; and for the Land Charges Act, 1925, see ibid. 1063. 
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Motion by the plaintiff, J. P. Patman, the former owner of certain land, for an 
injunction against Harland, the present owner, and Louisa Jane Bennett, the 
present lessee, defendants, to restrain them from continuing to erect an art studio 
on the land, and from permitting the same to remain on the land. 

By an indenture, dated Oct. 25, 1876, two freehold lots of land, parts of a 
building estate at South Wimbledon, owned by the plaintiff, J. P. Patman, were 
conveyed by him in fee to E. Hervé, subject to the conditions and covenants con- 
tained in an indenture of even date. The last-mentioned indenture was an in- 
denture made between J. P. Patman and the various purchasers of the building 
lots, whereby the parties entered into mutual covenants with respect to the user 
and enjoyment of the whole estate and the portions purchased by them, and by 
it M. Hervé, for himself, his heirs, executors, administrators, and assigns, cove- 
nanted with J. P. Patman, his heirs and assigns, and also with the 
their heirs and assigns, to observe the seve 
in the schedule thereto, comprising 
purchased by him, HB. Hervé, 
This indenture was executed by 


other purchasers, 
ral stipulations and conditions contained 
amongst them a provision that on the lots 
private dwelling-houses only should be erected. 


KN. Hervé, who afterwards sold his lots to the 
defendant Harland, and the same were by an indenture, dated June 18, 1878, con- 
veyed to Harland, subject to the covenants and conditions contained in the in- 
denture of Oct. 25, 1876. 

Harland erected a private dwelling-house on the lots of 1 
denture, dated Mar. 29, 1881, demised the land and house to t 
Jane Bennett, for a term of seven years. 


and, and by an in- 
he defendant, Louisa 
The lease contained the usual covenants 
to repair and deliver up all erections to the lessor at the determination of the term, 


subject to a proviso that the lessee should be at liberty to erect in the garden 
belonging to the premises a studio, with necessary rooms connected therewith, of 
corrugated iron, on a brick foundation, and to remove the same at any time during 
the continuance of the term, making good any damage occasioned thereby. And 
in the lease was also contained a covenant by the lessee not to carry on any trade, 


G 
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business, or employment on the premises without the consent in writing 

lessor, but to use the premises as : private dwelling-house. Theréinias, he Be 

proviso that the user of the premises for the purpose of a school for eueclaondan 

= or otherwise should not be deemed a breach of any covenant contained in the 
se. 

The defendant Bennett, who had taken the house for the purposes of an art 
school for ladies, commenced erecting a corrugated iron building to be used as an 
art studio in connection with the school, and the plaintiff Sow. moved for an in- 
junction restraining the defendants Harland and Bennett from continuing to erect 
such art studio, and from permitting the same to remain on the land comprised 
in the sale by him to EK. Hervé. The defendant Bennett and her solicitor, who 
negotiated the lease, stated that they had no notice of the restrictive normeninita 
contained in the indenture of Oct. 25, 1876. 

By the Vendor and Purchaser Act, 1878, s. 2: 


“In the completion of any such contract as aforesaid,” [i.e. a contract of 
sale of land made after Dec. 31, 1874,] ‘‘and subject to any stipulation to the 
contrary in the contract, the obligations and rights of the vendor and purchaser 
shall be regulated by the following rules; that is to say, [inter alia| 

First. Under a contract to grant or assign a term of years, whether derived 
or to be derived out of a freehold or leasehold estate, the intended lessee or 
assign shall not be entitled to call for the title to the freehold.”’ 


Ince, Q.C., and Shebbeare for the plaintiff. 
Byrne for the defendant Bennett. 


SIR GEORGE JESSEL, M.R.—I must say that on the point of law I hold a 
very clear opinion, and not the less so because there are dicta to be found in the 
books which at first sight appear to lead to a different conclusion. I say at first 
sight, because when carefully examined they do not bear out the argument which 
has been supposed to be fortified by them. 

The first question I have to consider is the notice which a man who takes a 
lease has of his lessor’s title. It has been settled law for more than a century 
that he has constructive notice of his lessor’s title. Lorp Epon treated it some- 
thing like, I think, seventy years ago, as settled law. The law is that the man who 
ar position as regards constructive notice as a man who 
buys outright. There could not be any reason for any distinction between the 
cases of purchasing a fee simple, and taking a lease for 10,000 years. If a man 
who purchases a fee simple is bound to look into the title in a regular way, so is a 
man who takes a lease for 10,000 years or for 100 years, or who takes any lease 
at all; a lessee’ is bound to make reasonable inquiry into the lessor's title. Well, 
what is reasonable inquiry? It has been held that he is to take the usual title, 
whatever the usual title may be. In this case the lessor’s title began in 1878, 
and if the lessee had only asked to see the conveyance to the lessor, that is, without 
going back forty years, the lessee would have found that it was subject to this 
restrictive covenant; because the grantor in 1876 took care to convey the land 
subject to the covenants, though the covenants themselves were in a separate 


deed. 
It is not to be supposed tha 


single conveyance ; not at all, 





takes a lease is in a simil 


t | am going to restrict the doctrine to looking at a 
because that would be to destroy it altogether. He 
has constructive notice of the whole title. If the vendor had a conveyance made 


to him the day before, that would not be enough; the purchaser must ask for the 
r, and a fair and reasonable deduction of title. In this 


e actual conveyance shows it, but if it had not shown it 
ame conclusion, but the conveyance of 1876 showed 
t on any investigation. ‘The result, therefore, 


conveyance to his vendo 
case, as I said before, th 
I should have come to the s 
it, and that must have been apparent 
is that the lessee had constructive notice. 
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It has been argued before me that if the lessee having this constructive pale 
were told by the lessor that there was no restrictive covenant that ae ne 
tion would in equity do away with the effect of constructive notice. or cre a 
dissent from that proposition. Constructive notice of a deed is constructive notice 
of its contents, subject to what I am going to say in a moment. iy weir 
you have notice of a deed relating to the title, and forming part of the pn a ‘6 
title, you have notice of the contents of that deed, and it 1s no hing sr ana 
asking to look at it that, you are told that the deed contains nothing which i a 
necessary for you t6 look at. Otherwise, in every case you might be satisfied wit 
a statement of the contents of the deed without going to look at it. Of course there 
may be cases where the deed cannot be got at, or for some other reason where, 
‘with all the exercise of prudence in the world, you cannot see it, and then there 
may be no constructive notice, but that is another question. Where you know 
of the deed, it is no answer at all to be told that it does not prejudicially affect 
your title, for if you know that it at all affects the title you are bound by its 
contents. 

There is a class of cases, of which I think Jones v. Smith (1) is the best known 
example, where it was held that you are protected where you have notice of. a 
deed which may or may not affect the title, and you are told at the same tinie 
that it does not affect the title. Jones v. Smith (1) itself is a good illustration. © 
Supposing you are buying land of a married man, and you are told that he made 
a settlement on his marriage, and you are told at the same time that the deed 
does not affect the land in question, you have no constructive notice of it, because, 
although you know there is a settlement, you are told it does not affect the land. 
If every marriage settlement necessarily affected all a man’s land, then you would 
have constructive notice; but, as a settlement may not relate to his land at all, 
or only to some other portions of it, the mere fact of your having heard of a 
settlement does not give you constructive notice of its contents if you are told 
at the same time that it does not affect the land. I take it that, under the modern 
practice, you are not even bound to inquire, because the abstract furnished you 
is an abstract of every document affecting the land, and although you have heard 
that the man made a marriage settlement, you are not entitled to assume that 
the solicitor improperly suppressed the deed of settlement. I take it, if you asked 
for it, he might say that it is nothing to you; but Jones v. Smith (1) and that 
line of cases has no bearing at all on a case where a person knows that the deed 
does affect the land, and the question as to what extent the deed affects the land 
is to be ascertained merely from looking at the deed. 
rely on the statement of somebody else th 
contain something which it does contain, 

I have said so much about it because there is no doubt one observation let fall 
by Turner, L.J., in Wilson v. Hart (2), which does to some extent countenance 
the contrary doctrine. As regards Carter v. Williams (3), before Jamus, V.-C., . 
that case, as I read it, entirely confirms my view. It is not fair to criticise the ~ 
words used by the Vice-Chancellor; but, when you look at the argument addressed 
to him, the objection there was that the covenant was contained in a collateral 
deed, and was not recited. That was the argument in Coles v. Sims (4). The 
Vice-Chancellor Says that the covendnt is contained in a Separate deed; but what 
he means is this, that it is not noticed either by way of recital or by being referred 
to in the deed of conveyance, so that a person might get a complete chain of title 
without any notice of that deed. That is what he means, and, that being so, of 
course if the tenant had asked for a title and got it, he would not by any means 
necessarily have got that information. The solicitor ought to have put it on the 
title if he knew of it. The Vice-Chancellor Says in effect that as the deed of 
SOVEDEND! Ie not recited in the deed of title, he will not hold that the tenant has 
constructive notice. Therefore, it appears to me that his decision rather follows 
out the doctrine of Jones v. Smith (1), and by no means affects the other cases 


There you have no right to 
at the deed you can look at does not 


ie i 
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cited, where the document in question affecting the title is actually recited or 
otherwise noticed in such a way on the necessary title deeds. 
Nobody could have accepted the title here without having notice of the contents 


_ of the deed of covenant of even date. I am, therefore, of opinion that the con- 


bw 


structive notice which the lessee obtained in this case would not have been done 
away with by the most express notice obtained on the part of the lessor that there 
was no restrictive covenant. I must say that I am not satisfied in this case that 
there was any such representation. What appears to have occurred was this: 
The lessor did not, of course, show his title; but he was aware that the lessee 
intended to use this property in the way she attempts to use it, and there was a 
covenant which excepted such user from the covenant in the lease, and conse- 
quently a person reading that lease would have assumed, and fairly assumed, 
that she had a right to use it in the way mentioned in the exception from the 
covenant. _In that way there was a representation—an indirect representation— 


and there were in addition to that some further words in the lease which tended 


in the same direction. Therefore, I think that there was sutlicient evidence to 
put the lessee off her guard. I may say so, seeing that she had, as I say, con- 
structive notice which no representation could have destroyed the effect of. 

I only wish to notice one other point. It was said that the new law as to the 
extent of title to be required by purchasers alters the rule. The fact is, it does 
not at all. All the Vendors and Purchasers Act does is this: it makes an express 
stipulation necessary to obtain a title, whereas formerly the rule was the other 
way, that without express stipulation the lessee had a right to the title. Formerly, 
if the lessee had expressly stipulated not to look into the title, that would not 
have protected him from constructive notice. That is the right meaning of the 
doctrine. -You may bargain to shut your eyes, but if you do wilfully shut your 
eyes, whether as a bargain or not, you must be held liable to the consequences of 
shutting your eyes. If, therefore, the lessee had formerly expressly bargained 
to take a lease without looking into the lessor’s title, the lessee would have been 
bound; and now’ if the lessee says nothing, it’is exactly the same as if the lessee 
had bargained expressly not to look-into the lessor’s title. It seems to me, there- 
fore, that in this respect the law is unaltered, and, therefore, that the doctrine of 
Tull: v. Moxhay (5) and that line of cases applies. 

The lessee being bound by the covenant, the only remaining question is, what is 
the covenant, and whether there has been a breach of it? The covenant is not 
well worded, and will not perhaps carry out the full intention of the covenantce, 
but it is a covenant that they ‘‘shall erect private dwelling-houses only’’ on the 
piece of land. The lessee is building something which it would be rather absurd 
for any one to describe as a private dwelling-house, and I am glad to see that nobody 
does so describe it; it is described in the affidavit as a corrugated iron building, 
not in any way connected with the dwelling-house, or so situated at present as 
possibly to be used for a private dwelling-house. The lessee says it has been built 
as an addition to the house which it is intended to be used as an art studio for 
ladies. There is no question that it has been erected for that purpose, and not 
for a private dwelling-house. It has been argued that this building, being within 
the same curtilage as the house, must be treated as appurtenant to the dwelling- 
house, and forming part of it, in the same way as a billiard-room or smoking room 
But this is a thing of a totally different character. It could not be 
built a private dwelling-house with a garden, if you then 
other end of the garden, that church or chapel 
e private dwelling-house, merely because it 
it would be a separate erection and not 


might be. 
suggested that having 
built a church or chapel at the 
would be treated as: a portion of th 
happened to be within the same curtilage- 
a private dwelling-house. | 

This erection-is in my opinion a cli 
shall restrain further proceeding with 
mandatory injunction to take it away, 
not sure that I have a right to order it to be 


var breach of the covenant, and being so I 
the construction of it. As regards the 
I do not grant that for this reason, [ am 
taken away. All I have a right to 
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and his property has to be distributed according to the particular words that have 
been used in a particular instrument. 

The law has established certain rigid safeguards in order to have attested 
evidence of what such intention was, and no amount of proof that a man intended 
to give A. or B. the whole or part of his property avails. He must put his inten- 
tions in writing, and that writing and his signature to it must be attested by two 


witnesses. If, therefore, a mistake is made—it matters not how plainly—in leaving ~ 


out words, however much you may regret their omission, we cannot after his. death 
correct that because his intention would not have been put into writing, and 
attested as the law requires. 

There is a second class of mistake which may be put at the other extreme—that 
is where words are inserted of which the testator knows nothing. To take a 
familiar instance, suppose people about the testator at the time of his death 
fraudulently take his instructions to leave his property to certain persons, intro- 
duce into the will their own names instead and say, ‘‘I leave to Tom Smith, £10,”’ 
and never read that over to him. In that case you may strike out the passage, 
because he did not know it was there or intend that it should be, and, therefore, 
it was not his will in any sense of the word. 


But there is a middle case, and this case is somewhat of that kind. It¢ is the | 


case of a man who feels himself unable to express his intentions in a legal or formal 
manner or phrase, and who confides to somebody else the duty of expressing his 
wishes. I should say that in the majority of cases where a lawyer is employed that 
is the state of things. The testator prefers to rely on the judgment and skill of a 
trained mind to express his wishes rather than to run the risk of selecting words 


himself, and when that is the case he adopts the words used by that person just . 


as though they were his own. There is also a difference between the case of his 
referring it to a particular person to express his wishes, who makes the mistake, 
and setting himself about to express them and making a mistake. He might 
foolishly attempt to use technical language, as if, for instance, he had put down 
heir-at-law when in fact he had meant next-of-kin; he must bear the consequences ; 
and so if he trusts to anybody else to express his wishes, and adopts the words 
used by that person as his own, then that alone can remain as the evidence of his 
intention. You must bear these observations in mind while I comment on the 
. particular questions which, I trust, will lay the foundation for a clear, if not 
perfectly satisfactory, conclusion in this case. I shall take them in the order in 
which I gave them. ‘Counsel for the plaintiffs, for his own reasons, has taken them 
in his order, and I will take them in mine. 

As the case is presented on the pleadings, the alleged mistake is that the word 
‘“forty’’ has been introduced throughout the will before the word ‘“‘shares.” In 
order to see whether there was the particular mistake of the insertion of the 
word ‘‘forty’’ before ‘‘shares,’’ or whether there was any other mistake in the 
drawing up of that clause, it is well to look, in the first instance, to the instruc- 
tions which were given by the deceased to Mr. Jevons. In that document there 
is no mention whatever of the number of shares, but the testator’s property, which 
we now know was of the value of £40,000 in the company, is spoken of simply as 
his shares. There is no mention of anything but shares, and that continues 
. throughout all the documents down to the time when the draft is sent back by the 

counsel to Mr. Jevons. The instructions or directions to counsel to draw the will 
also only mention ‘‘shares,’’ without any reference to number, but from some 
cause or other which is not explained the counsel who drew the will inserted into 
his draft the word ‘‘forty’’ before ‘“‘shares”’ wherever it became necessary. 

The first question I ask you is this: Was there a mistake at all in that? The 
evidence of Mr. Jevons is quite clear upon the subject, that whenever the matter 
was discussed the reference was to the whole number of the shares as being in- 
tended for the nephews. The wife, whose deposition has been read, is equally 
clear that her husband always spoke of the whole of his shares as intended for his 
nephews; and a friend has been called who speaks to the same effect. I should 
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imagine, therefore, that you would come to the conclys; wns A. 
bin the manner in which Nhat clause is drawn. esr ert. dbene tice iii 
But then that leads to the second question, viz., whether th 
putting in the word “‘forty’’ at all and in not leaving i 
tions “‘my shares in the company,” or does the aden 
in the proper number “‘four hundred’’ 


e mistake was in 
t, as it was in the instruc- 
ke consist in not having put 


instead of ‘‘forty?’’ It is true that, if ‘‘fo 
hundred"’ had been put in, it would, we know, have correctly carried pee the i 


tention as Mr. Jevons and the wife believe it to have been; but it is not because 
it would in-fact have: carried out his intention that therefore that is the way in 
which it should have been expressed in his will; and I should say that the more 
correct way of drawing a will from such instructions as these is not to insert a 
number, which may lead to a mistake, as you see it has done in this unfortunate 
ease, but to use the general words which prevent the possibility of a mistake, 
-viz., by saying ‘‘all my shares,’’ or ‘‘the shares,’’ which equally implies it. Did 
= mistake consist in inserting any number or in not inserting 
number? 

The third question, which I leave to you is: Did he know of the inserting of the 
word ‘‘forty?”’ In considering this question bear this particularly in your minds. 
Did he know of the fact that the word ‘‘forty’’ was there? That depends upon Mr. 
Jevons’ evidence, and I am sorry we should be left in some uncertainty as to 
what really took place. Mr. Jevons went on July 10 with the draft, which had 
been prepared by counsel, and so fully did it to his mind embody the wishes of the 
testator that he, as a matter of prudence, had it then and there executed, and the 
question is, did he read over that document to the testator? I am sorry to say 

| Mr. Jevons is not able to say whether he did or not; but you will remember that 
he himself said that such would be the usual course; but at the present moment 
he says: ‘‘My recollection is indistinct upon the point as to the extent to which I 
went into the draft will with the testator.’’ But he speaks with confidence as to 
the following: ‘‘I read the passages which made alterations in the draft which he 
had had in his possession. 
' I am sorry we have not more distinct recollection of what took place. | can 
only say it seems most unusual not to do one or other of these two things, viz., 
either to read over the whole of the documents which the party is about to sign, 
or to go through it passage by passage and say, ‘There is a clause to this effect 
and a clause to that effect,’? and so on. In some states of a testator s health or in 
some states of a testator’s mind disturbed by pain, it might be expedient - 
shorten the process, but in some way or another, so far as my ee esiea 
should say it is the practice of solicitors either to read over the whole He = iy 
or to read and explain clause by clause the effect which each clause sb - 
Unfortunately Mr. Jevons does not enable us to judge by his evidrings W “s eo 
he did pursue, and you have to draw your inference ; but esas ey ate 6 
was the document which he then got the testator to sign as a neers ; “i Me 
for you to say whether you do not come to the conclusion that ] od sea be 
either by reading the whole or in some way or other, call the eer cers piles 
the several matters of his will. He does say he read the passages weenie 
alterations in the draft which the testator had had in his aa peseie I s 
there comes a very important fact. He called his Siegen he thant sah 
legacy duty, and that is repeated twice over in the will. e . plier gieiue = 
him, and he says as to one of these alterations in which the won | ttt 
he made it himself from the draft. As to the other, he is ra - u pmalianeties 
2 . oO f G 
sion that he made it at the office for the purpose f ame ae efit sect 
draft consistent with the other. But with ree 3 — i po na Ss ean ttak 
at the tire, you will have to say rie arre te - choukiaalé occurs. Therefore, the 
passage to him, in which the word noruy hat are, did he read or bring to the 
two questions which you have to consider as to that are, 
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testator’s notice the one particular ins h at any 
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Upon the fourth question, did he approve of the words used as the expression 
of his wish? I must explain more fully what I have already suggested. When 
you employ a lawyer either to draw a will or a deed which requires skill, you rely 
on his skill, and of course you rely on his integrity; and when he tells you, “‘I have 
drawn this will according to your instructions,’ and he puts it before you to sign, 
do you not adopt his words as expressing your wish? I do not wish, as far as this 
is a question of fact, to take it out of your hands ; but, speaking for myself, it 
appears to me a man does approve of the words which a solicitor puts in for him. 
And this seems to divide itself again into two parts. Did he approve of the 
particular words being used as the expression of his will, that is, did he approve 
of such passages as his attention was particularly directed to, or,. generally, did 
he approve the whole will as expressing his wishes? When a man leaves his 
solicitor to draw a will, does he not say in effect—I do not know how to do it; I 
rely upon you, and I accept your words as though I had the power to do it? 

The next question is: Did he understand the effect of the words? He was a 
man in failing health and nervous, and business had become so distasteful to him 
that he did not open his letters. Mr. Jevons himself also in two instances wrote 
the word ‘‘forty’’ in with his own hand, and did not understand or notice what 
the effect was. You probably, therefore, would come to the conclusion that the 
testator was equally as wanting in observation as Mr. Jevons, and did not under- 
stand the meaning of the words. 

Lastly, did the testator intend his nephews to have all or only the forty shares? 
That is a question upon which probably you will have no difference of opinion; but 
I have put the question in order that we may have, as far as counsel and myself 
can foresee, everything that may be necessary for determining the law of the case 
after you have decided the facts. 


The jury, after deliberating for a short time, found as follows: (i) That the 
words were inserted by mistake; (ii) that the particular mistake was in inserting 
the word ‘‘forty;’’ (iii) that the testator did not know of the insertion of the word 
—that it was not read over to him; (iv) that he did not approve of the word being 
used, that is, that he instructed his solicitor as to the whole of the shares, and only 
approved of the draft upon the supposition that the solicitor had carried out his 
wishes; (v) that he did not understand the effect of the words used; (vi) that he 
intended the nephews to have all the shares. 


Cur. adv. vult. 


Mar, 14, 1882. SIR JAMES HANNEN, P.—The findings of the jury have 
disposed of the whole matter. It appears that the testator intended to leave all 
his shares in a particular company to his nephews, and gave instructions to that 
effect to his solicitor, who embodied them in writing and sent them to a conveyanc- 
ing counsel in London to draw the will. In those instructions the solicitor spoke, 
as he had been directed by the testator to speak, of ‘‘all’’ the testator’s shares; 
but by some accident not accounted for, counsel introduced into the draft will the 
word ‘‘forty’’ before ‘‘shares."’ Though the solicitor saw this, it never attracted — 
his attention, and he never realised the effect the word “‘forty’’ would have on the 

disposition of the shares made by the testator. The jury have arrived at the con- 
_ clusion that what the solicitor said on this subject was correct—that he never 
informed the testator in any way that the word “‘forty’’ had been introduced; and 
it was proved, by other evidence than that of the solicitor himself, that the actual — 
will as executed was not read over to the testator. The jury found that the testator — 
never authorised the introduction of the word ““forty’’ into the will, and never 
heard that it had been introduced, and that he executed the will in the belief that 
it carried out his instructions. In Harter v. Harter (1), I held that the language 
of a will could not be changed where the testator had seen the words and 
adopted them; but in Fulton v. Andrew (2), where a residuary bequest was intro- 
duced into a will, it was held that the clause containing that bequest might be 
rejected. If so, the same principle may be applied to a single word. Therefore, 
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> ad é 


, on the ruling of the House of Lords in Fulto) 

: uv. Andrew (2), I hold th 
ie be struck out which had been introduced without the authority of Dee oe 
he court directed that the word ‘‘forty’’ be struck out of the four places in which 
it occurred in the will, and by consent that the costs be paid to the plaintiffs 


Solicitors : Field, Roscoe ¢ Co.; Sharpe, Parkers & Co., and Walker, Son & Field. 


: (Reported by J. Rrcwarps Kenny, Esq., Barrister-at-Law. } 





Re VISCOUNT EXMOUTH. VISCOUNT EXMOUTH v. PRAED 


[C#ancery Drviston (Fry, J.), February 19, 21, March 8, 1883] 


[Reported 28 Ch.D. 158; 52 L.J.Ch. 420; 48 L.T. 422; 
) 31 W.R. 545] 


Will—Contingent limitation in nature of defeasance—Need for certainty in 
creation and operation. 

A testator bequeathed chattels in the nature of heirlooms upon trust to go 

with his family title so far as the rules of law and equity would permit, so that 

no person in existence at the time of his decease, or born in due time after- 

+ wards and afterwards coming into the title, should have any other than a 

life interest in the same, and so that no person should acquire an absolute 

interest in the same till the expiration of twenty-one years after the decease of 

all such persons as should be in existence at the time of the testator’s decease, 

and afterwards attaining the said title. 

Held: a contingent limitation in the nature of a defeasance was subject 
to all the rules applicable to a condition subsequent, and must in order to be 
valid, be clear and certain, not only in its creation, but also in its point of 
operation, and must be such that at any given point of time it was ascertain- 
able whether the limitation had or had not taken effect; the latter part of the 
limitation was void for uncertainty in its operation; and, accordingly, the first 
holder of the title who came into existence after the decease of the testator 
took an absolute interest in the chattels. 

Notes. Applied : Jeffreys ze Jeffreys (1901), 84 L.T. 417. Considered : Sifton v. 
Sifton, [1938] 3 All E.R. 435. Referred to: Re Johnson, Cockerell v. Essex (1884), 
26 Ch.D. 538; Re Moore, Prior v. Moore, 1901] 1 Ch. 936; Re Hill, Hill v. Hill, 
[1902] 1 Ch. 807; Re Sandbrook, Noel v. Sandbrook, [1911-13] All E.R.Rep. 559; 

Re Fowler, Fowler v. Fowler, [1917] 2 Ch. 807; Re Lanyon, Lanyon v- Lanyon, 

[1927] All E.R.Rep. 61; Re Blaiberg, Blaiberg v. Marquise De Andia ‘ reeeees 

[1940] 1 All E.R. 632; Re Evans, Hewitt v. Edwards, [1940] Ch. neo t range Pine 

Liverpool Corpn. (1944), 88 Sol. Jo. 213; Re Moss's Trusts, Moss v. 2 nae is a 

1 All E.R. 207; Re Wilson’s Will Trusts, Tryon Vv. Bromley-Wilson, | pic J oe 

E.R. 955; Re Gape’s Will Trusts, reb hare [1952] 2 All E.R. 579; Re Brace, 

. Clements, [1954] 2 All 1.4. ; : 
) I estes tices ates to gifts, see 39 Havsrury’s Laws (3rd Edn.) 914 

et seq.; and for cases see 44 Diarst 440-444. 


Cases referred to: oP ads ‘ ; 1. & Fin. 611; 5 
(1) Tollemache v. Earl of Coventry (1834), 8 BI.N.8. 547; 2 Cl. & Bin. Py 
ER. 1045, H.L.; 44 Digest 947, 6070. ==, N.S. 193; 28 

| (2) Egerton v. Earl Brownlow (1858), 4 H.L.Cas: i pes aT + 44 Digest 
| 1,.J.Ch. 348: 91 L.7.0.8. 806: 18 Jur. 1B 10 BiB: OO, obdey ges 


| 460, 2806. 
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(3) Clavering v. Ellison (1856), 3 Drew. 451; affirmed (1857), 8 De G.M. & G. — 

s so (ae sets ae 7 H.L.Cas. 707; 29 L.J.Ch. 761; 11 E.R. 282, 
H.L.; 44 Digest 440, 2667. 

Also referred to in argument: 

Bast v. Twyford (1853), 4 H.L.Cas. 517; 22 L.T.0.8..178; 10 E.R. 564, HE; 
37 Digest 125, 570. | 

Pinbury v. Elkin (1719), 1 P.Wms. 563; 2 Vern. 758, 766; Prec. Ch. 483; 24 | 
E.R. 518, L.C.; 44 Digest 1143, 9885. 

Shelley v. Shelley (1868), L.R. 6 Eq. 540; 37 L.J.Ch. 357; 16 W.R. 1036; 44 
Digest 950, 8034. 

Re Catt’s Trusts (1864), 2 Hem. & M. 46; 4 New Rep. 88; 33 L.J.Ch. 495; 10 
L.T. 409; 10 Jur.N.S. 536; 12 W.R. 739; 71 E.R. 377; 44 Digest 461, 2810. 


Action instituted by the fourth Viscount Exmouth against the trustees of the 
will of the second Viscount Exmouth, and the infant heir presumptive to the title, 
for the purpose of obtaining a declaration that certain chattels which the second 
Viscount Exmouth had by his will purported to bequeath as heirlooms were the 
absolute property of the plaintiff. 

The title and honours of Exmouth were conferred upon Sir Edward Pellew, and .- 
the heirs male of his body, in the year 1814. The testator, who succeeded to the © 
title and died in December, 1833, by his will dated April 26, 1833, gave to trustees 
certain plate and other chattels upon trust to permit and suffer the same to go and 
be held and enjoyed with the title and honours of Exmouth, so far as the rules of 
law and equity would admit, by the person who for the time being should be 
actually possessed of the said title, in the nature of heirlooms, and so that no 
person in existence at the time of his, the testator’s, decease, or born in due time 
afterwards, and afterwards coming to the said title, should have any other than a 
life interest in the same, and so that no person should acquire an absolute interest 
in the same till the expiration of twenty-one years after the decease of all such 
persons as should be in existence at the time of the testator’s decease, and after- 
wards attaining the said title. 

The third Viscount Exmouth was the son of the testator, and he died in Feb- 
ruary, 1876, without issue, being succeeded in the title by his nephew the present 
plaintiff. The plaintiff was born in 1861, and, as he was still unmarried, the infant 
heir presumptive was his younger brother. At the date of the death of the second 
viscount, there existed descendants of the first viscount, who were still living, and 
were capable in certain events of succeeding to the title. 


Nveritt, Q.C., and Vaughan Hawkins for the plaintiff. 
Praed for the trustees. 


Cookson, Q.C., and Coltman for the infant defendant. Cur. “adeeen 


FRY, J., stated the facts and the bequest in question, and continued: The 
passage I have just read divides itself into three clauses, which require separate 
attention. 

The first is the trust to permit and suffer the property to go and be held by and 
enjoyed with the title and honours of Exmouth, so far as the rules of law and 
equity will admit, by the person for the time being actually possessed of the said 
title, in the nature of heirlooms. There is, in my judgment, no doubt that the 
effect of that clause, standing alone, would be to give an absolute interest in the 
chattel property to the first person who succeeded to the honours, and that, there- 
fore, if it had stood alone, the third viscount would have become absoluiail 
possessed of this chattel property. That I think follows from Tollemache v. Earl 
of Coventry (1) to which counsel for the plaintiff referred me 

The second clause is in these terms : 


ae el . . . 
So that no person in existence at the time of my decease, or born in due 


time afterwards, and afterwards coming j : 
: ’ p into the titl h 
than a life interest in the same.”’ . % shall: Raxeiehamatias 


j 
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That clearly reduces the absolute interest that would have been { 
existence at the time of the testator’s decease to a life et t 
the third viscount took not an absolute but a life Ee icieali in 
question. 
The third clause says that, 


“No person shall acquire an absolute interest j 
est in the same till th irati 
3 of twenty-one years after the decease of all such persons as pie wigs 
existence at the time of my decease, and afterwards attaining the said title;”’ 


which may, I think, be paraphrased in this way, ‘ : 
an absolute interest till the te dik of foie ons mar righ oe eee ae: ect 
such persons as shall be in existence at the time of my decease asi shall é ee 
. time after my decease attain the said title.’’ It appears to me that the ea | 
of the clause are indefinite as to time. If that clause be good, it appears to me 
to be plain that the present viscount has not obtained an absolute interest, and 
cannot demand the delivery of the chattels from the trustees, because it is ipa 
that the twenty-one years from the death of the third viscount, who died in 1876 
have not expired, and consequently there is at least one person living at the deeeh 
) of the second viscount who has not died twenty-one years ago. 

But the question arises whether that clause is or is not good, and in my judgment 
the clause is invalid and inoperative. I must, in the first place, inquire what is 
the nature of that clause. It appears to me to be a contingent limitation by way 
of trust, in the nature of clauses for postponement and defeasance. It postpones 
the vesting of an absolute interest in the person who may afterwards take the 

3 absolute interest, supposing he survives the twenty-one years, and who, but for 
the clause, would have taken the absolute interest at the moment of his coming 

' into possession. So that, to apply it to the circumstances which happened, the 
present viscount, supposing the clause is good, would but for that clause have taken 
an absolute interest on his coming into the title, but would not take an absolute 
interest till the expiration of the twenty-one years at any rate from the death of 
his predecessor. In the next place, it is a clause of defeasance, because, supposing 
the person who would have taken absolutely on acquiring the title does not survive 
the period of twenty-one years, the absolute interest will never vest in him, and 
therefore, to take the instance of the present actual possessor of the title, if the 
_ present yiscount should not survive the twenty-one years from the death of the late 
viscount, it is plain his absolute interest would be defeated. 
2 Such contingent limitations in the nature of defeasances are, in my view, sub- 
ject to all the rules applicable to conditions subsequent. One of those rules I take 
to be, that the condition must be clear and certain. That requisite certainty I hold 
to include not only certainty of expression in the creation of the limitation, but 
also certainty in point of operation. It must be such a limitation that at any given 
moment of time it is ascertainable whether the limitation has or has not taken 
I effect. But of this contingent limitation it cannot always be ascert 


i ken effect. 
i ph cl ali those propositions which, if they are correct, pte 
the case, to illustrate them a little more clearly. In the first hares oie 
limitation as this subject to the rules applicable to conditions dale ine Y 2 
in the first place, refer to one passage in the judgment of — ta prs House 
1 the well-known case of Igerton v. Earl Brownlow (2). In addressing 
of Lords his Lordship said (4 H.L.Cas. at p- 208) : £ fas 
“I know by the authorities which have been referred to, hes pene esi ns. 
were intended to defeat an estate, have defeated see ite mi 
just as much as a vested estate, that they are odious a8 it ee staat 
it is also said by equally high authorities, the InsTITUTE! pete cae 


Toucnsrone, that they must be submitted to @ strict ap pari pte 
you are not to give a favourable construction to 4 proviso, the obje 


J rd, 
‘« to defeat an estate already created, but that, if that estate is to be —_ 


aken by a person 
, and accordingly 
the chattels in 


“Ser” 6F 


ained whether 
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it must be so by clear and express terms within the limits of the instrument 


creating it.’’ | 

In Clavering v. Ellison (3), originally before KinpErRSLEY, V.-C., the question 
arose upon limitations no doubt somewhat different to the present. The eo 
of those limitations he expressed in these words : 


“The estates and interest are by the previous part of the will clearly and 
distinctly given to the children as they came into esse by way of vested 
remainder, and the proviso is intended to defeat those estates and to accelerate 
the subsequent limitations.”’ 


And then, having referred to the expression used in the old cases, that such con- 
ditions are odious to the law, he said that it appeared to him to be a clear rule 
that the contingency on which such a limitation is to take effect should be some- 
thing definite and certain, and that the contingency should be 80 expressed as not 
to leave it in any degree doubtful or uncertain what the contingency is which is 
intended to defeat the prior estate. No doubt there the want of certainty was 
rather in the expression than in the ascertainment of its operations. It is quite 
plain that certainty in the one is as essential as certainty in the other. That case 
went before the Court of Appeal, and the decision of the Vice-Chancellor was 
affirmed by the lords justices. It went to the House of Lords, and the decision, of 
the lords justices was aftirmed by the House of Lords; and in addressing the House 


of Lords in that case, Lorp CranworrtuH used this language (7 H.L.Cas. at p. 725): 


“IT consider that from the earliest times one of the cardinal rules on the sub- 
ject has been this, that where a vested estate is to be defeated by a condition 
or a contingency that is to happen afterwards, that condition must be such that 
the court can see from the beginning precisely and distinctly upon the happen- 
ing of what event it was that the preceding vested estate was to determine.” 


In the next place let me inquire whether in the present instance it is ascertain- 
able at any given time whether the contingency has or not happened. Nothing can 
illustrate better the difficulty in the way of this proviso than the actual circum- 
stances of the case. When the third viscount died there were living persons one 
of whom at least, Henry Edward Pellew, is still living, who were in the entail some 
of them before and some of them after the present viscount; that is to say, their 
estates would take effect, if at all, some before and some after the present year. It 
follows, therefore, that, you cannot tell whether all the persons named from the death 
of the last of whom the twenty-one years is to commence, have or have not expired 
at a given time. Suppose, for instance, the present viscount lives to the year 1897, 
which will be twenty-one years from 1876, when the third viscount died, and sup- 
posing Henry Mdward Pellew be then living, to whom will the chattels belong? No 
human being could answer the question. Whether Henry Edward Pellew would be 
one of the persons who was living at the death of the testator, and afterwards 
attained the title, nobody can tell. It was known that he was living at the death of 
the testator, but whether he will live to attain the title, is not within human know- 
ledge. 

In 1897, therefore, it is possible that the period of twenty-one years has expired; 
it is equally possible that it has never begun to run. Now supposing the present 
viscount, having lived to 1897, died immediately afterwards, to whom would the 
chattels belong? Would they belong to his legal personal representative? They 
would if the period had expired. Would they belong to his successor in the title? 
They would if the period had not expired. Therefore, from the expiration of the 
twenty-one years, and the death of the first of the class of persons indicated by the 
will, down to the expiration of the twenty-one years and the death of the last 
of the possible persons who may attain the title, the whole question of the pos- 
session of these chattels would be an uncertainty. In my judgment that is such 
an uncertainty in this condition of defeasance as prevents it being clear and 
certain, and renders it inoperative. I hold, therefore, that the third clause in the 


E 


F 
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passage I have read from the second viscount’s will bein 
plaintiff is now absolutely entitled to the chattels, 
There is one observation which I ought to make, which is this : 

was addressed to me upon this third clause, with a view to show rie 
ground of construction the present viscount is entitled to the chattels 
dealt with that in my judgment because, on account of some intellectual defect 
on my part, I never from first to last understood what the point was, and I ad 
advert to it now for the purpose of observing that I should have pe a o 
elaborate judgment on it, if I had been able to understand it. ; oie 


g inoperative, the present 
An argument 


that on some 
. I have not 


Solicitors: Farrer & Co. 


[Reported by J. F. Wacaert, Esg., Barrister-at-Law. ] 





SCARF v. JARDINE 


{House oF Lorps (Lord Selborne, L.C., Lord Blackburn, Lord Watson and Lord 
Bramwell), June 9, 12, 13, 1882} 


[Reported 7 App. Cas. 345; 51 L.J.Q.B. 612; 47 L.T. 258; 
| 30 W.R. 893] 


Partnership—Dissolution—Debt incurred after dissolution—No notice of dissolu- 


tion given to creditor—Liability of retired partner—Liability of new partner. 


Election—Partnership—Dissolution—Debt incurred after dissolution—No notice 


of dissolution given to creditor—Liability of retired partner—Liability of 

new partner—Duty of creditor to elect. 

The appellant and R. carried on business in partnership under the style of 
“R. & Co.’ The partnership was dissolved by consent, and B. became partner 
with R., the style of the firm being unchanged. After the appellant had retired 
from the firm, but before notice of his retirement had been given to the 
respondent (with whom the firm had had previous dealings), ‘“R. & Co.” ordered 
goods from the respondent, which he supplied to them. After he had notice 
of the change in the partnership he made no alteration in his books, but kept 
a continuous account against ‘‘R. & Co.,’’ and took a cheque from the new 
firm in payment of his whole account. The cheque was dishonoured, and he 
then commenced proceedings against R. and B., and upon their going into 
liquidation brought in a proof against them for his whole debt. He afterwards 
commenced an action against the appellant in respect of the goods supplied 
before he had notice of the change in the firm. 

Held: (i) since R. and B. gave the order and received the goods, and = 
alone interested in the profit and loss of the firm which ordered the goods, the 
respondent could hold them liable; (ii) when an ostensible debe pee: se 
when a partnership between several known partners 18° dissolve , ose ae 
dealt with the firm before a change took place are entitled to wer . i 
they have notice to the contrary, that no change has ee an : erefore, 
the respondent could hold the appellant and R. liable ; i : ese “ ae 
being inconsistent, the eta = - aie sity iishleg Vomit F 

e could not hold R. and B. and the appe : 5 sian 
ies is put to his election, and mb ate arent ii 7 
his remedies, but has also communicated } o the or “si a 

i elieve that he has made that choice, the election 
el eeeg iadgiaannct be altered; (v) the issue of the writ by 
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the respondent against R. and B. was an election to sue them, and, accordingly, 

the action against the appellant failed. 

Notes. Followed: Fell v. Parkin (1882), 52 L.J.Q.B. 99. Considered: Griffith 
v. Pound (1890), 45 Ch.D. 553; Longman v. Hill (1891), 7 T.L.R. 639; Burgess v. 
Morton (1894), 10 T.L.R. 839. Applied: Morel Bros. & Co., Ltd. v. Earl of West- 
morland, [1900-3] All E.R.Rep. 397. Considered : French v. Howie (1905), 93 ee 
202; Harrisons and Crossfield, Ltd. v. London and North-Western Rail. Co., 
[1916-17] All E.R.Rep. 540; Bradford Old Bank v. Sutcliffe, [1918] 2 K.B. 833; 
Bennett v. Whitehead, [1926] 2 K.B. 380. Distinguished: Re Shepherd, Harris v. 
Shepherd, [1942] 2 All E.R. 584. Referred to: Jones v. Ashwin and Ivory (1883), 
Cab. & El. 159; Re Davison, Ex parte Chandler (1884), 13 Q.B.D. 60; Re Crook, 
Ex parte Collins (1891), 66 L.T. 29; Re Snyder Dynamite Projectile Co., Skelton’s 
Case (1893), 68 L.T. 210; British Homes Assurance Corpn. v. Paterson, [1902] 
2 Ch. 404; Law v. Law, [1904-7] All E.R.Rep. 526; Re West Coast Gold Fields, 
Ex parte Salaman (1905), 75 L.J.Ch. 23; Willis, Faber & Co. v. Joyce (1911), 104 
L.T. 576; Codling v. Mowlem (1918), 83 L.J.K.B. 445; Re A. Gunsbourg & Co., 
Ltd., Ex parte Cook, [1920] All E.R.Rep. 492; Moore v. Flanagan, [1920] All 
E.R.Rep. 254; Anderson v. Equitable Assurance Society of United States, [1926] 
All E.R.Rep. 93; De Bearn (Prince) v. La Compagnie D’Assurances La Federale 
De Zurich (1937), 42 Com. Cas. 189; United Australia, Ltd. v. Barclays Bank, Ltd., 
[1940] 4 All E.R. 20; Kaprow & Co. v. Maclelland & Co., [1948] 1 All E.R. 264; 
Ross v. Ross, [1950] 1 All E.R. 654; Heskell v. Continental Express, Ltd., [1950] 
1 All E.R. 1033; Rosenfeld v. Newman, [1953] 2 All E.R. 885. 

As to liability of retired partners, see 28 Hatspury’s Laws (3rd Edn.) 493-494; 
515-516; as to election between inconsistent claims, see 15 Hatssury’s Laws 
(8rd Edn.) 171-174. For cases see 36 Dicest (Repl.) 488-490; 21 Dicrsr (Repl.) 
299. 


Cases referred to: 
(1) Curtis v. Williamson (1874), L.R. 10 Q.B. 57; 44 L.J.Q.B. 27; 81 L.T. 678; 
23 W.R. 236; 1 Digest (Repl.) 673, 2372. 


(2) Bilborough v. Holmes (1876), 5 Ch.D. 255; 46 L.J.Ch. 446; 25 W.R. 297; 


sub nom. Billborough v. Holmes, 35 L.T. 759; 36 Digest (Repl.) 496, 638. 

(3) Bottomley v. Nuttall (1858), 5 C.B.N.S. 122; 28 L.J.C.P. 110; 32°L.T.0:S. 
222; 5 Jur.N.S. 315; 141 E.R. 48; 36 Digest (Repl.) 470, 400. 

(4) Freeman Vv. Cooke (1848), 2 Exch. 654; 6 Dow. & L. 187; 18 L.J.Ex. 114; 
12 L.T.0.8. 66; 12 Jur. 777; 154 E.R. 652; 12 Digest (Repl.) 74, 414. 

(5) Dumpor’s Case (1603), 4 Co. Rep. 119b; 76 E.R. 1110; sub nom. Dumpor v. 
Syms, Cro. Eliz. 815; 31 Digest (Repl.) 436, 5639. 

(6) Clough v. London and North Western Rail. Co. (1871), L.R. 7 Exch. 26; 
41 L.J.Ex. 17; 25 L.T. 708; 20 W.R. 189, Ex. Ch.; 21 Digest (Repl.) 440, 
1479. 

(7) Jones v. Carter (1846), 15 M. & W. 718; 153 E 40; ig 
ee a ( ) § . .R. 1040; 31 Digest (Repl.) 

Also referred to in argument : 
Re Conner, Ex parte Rivolta, [1882] W.N. 76. 
Rolfe and Bank of Australia v. Flower (1865), L.R. 1 P.C. 27 
: see -C. 27; 35 L.J.P.C. 18; 
LT. 1445 14 WLR. 467; 12 Jur.N.S. 345, P.C.; 4 Digest (Repl.) 470, *1802 
oor v. Fernie (1865), 8 H. & C. 977; 34 L.J.Ex. 172; 18 L.T 308: re 
Jur.N.S. 818; 18 W.R. 1089; 2 Mar.L.C. 281: 159 B.1 21 Di 
(Repl.) 299, 628. ‘ te bien 

Kendall v. Hamilton (1879), 4 App. C ; 

» 4 App. Cas. 504; 48 L.J.Q.B. 705; 41 L.T ; 

; 28 W.R. 97, H.L.; 36 Digest (Repl.) 491, 599. cal 

‘alder v. Dobell (1871), L.R. 6 C.P. 486; 40 L.J.C.P 224; 2 
i aaa 7 ABs j id .OePe 226) Tn De : 

978, Ex. Ch.; 89 Digest 890, 261. west 

Re Smith, Knight & Co., Ex te Gi 

» Knit ‘+, Lx parte Gibson (1869), 4 Ch. App. 662; 38 
DIR AUN i! te ee 9), 4 Ch. App. 662; 88 LT.Ch. 
73; 20 LT. 835; 17 W.R. 833, L.JJ.; 36 Digest (Repl.) 500, 668. 
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: : PP y ( ) . “, Ct. of R.: 4 Dig st (Repl.) 
. ’ wits . , . 3 Di est epl. 445 7 
Harris v> Farwell (1851), 15 Beay. 31; 51 ER. 447 > Sean (Repl 5 2h 59 
’ 5 ‘ 9 JFl. 


Appeal by the defendant, Scarf, from a decision of th 
CoLERIDGE, C.J.; BaGGatuay and Brert, L.JJ. - ti Mitra aes ager aa a 
mys an action bronght by the as dea Faas ie ea siege? 

pplied by him to a firm, ‘‘W. H. Rogers & Co.,”’ after the appellant had ie 
to be a partner, but before notice had been given to the We lide nas 

A firm carried on business under the name of WE Horers & Co.,” in h 
chester, with which the respondent, Mr. Jardine, had dealings eee + 1k 
the time in question of two partners, the appellant Mr. Beart, and ik Es 
Rogers. On July 27, 1877, those two persons dissolved the parece ‘Babe 
them, and another person named Beech joined Mr. Rogers, and the eee 
the same business under the same firm and at the same place hee that time 


et 


‘forward. Of this Mr. Jardine, the respondent, knew nothing until Feb. 25, 1878. 


In the meantime, in J anuary and February, 1878, goods were ordered from him on 
behalf of the firm carrying on business under the name of ‘“‘W. H. Rogers & Co..”” 
according to the ordinary course of business, which, it was to be puepience ar 
the same as had prevailed before the dissolution of partnership in the ean 
month of July. Goods were ordered of the respondent and were delivered by him 
at the place of business of the firm. At the time when they were ordered, and 
at the time when they were delivered, he was ignorant of the dissolution of 
partnership which had in fact taken place, and of the fact that the business was then 
being carried on not by Scarf and Rogers, but by Rogers and Beech. He became 
aware of those facts on Feb. 25, 1878, on receiving a circular dated Feb. 21, by which 
notice was given to him, and in which the date of the dissolution of partnership 
was mentioned as having taken place on July 27 then last, and it was at the same 
time stated that all debts owing to or by the old firm would be received and paid 
by Mr. Rogers alone, who would continue to carry on the business as theretofore 
in partnership with Mr. Beech under the same style and firm. 

The respondent afterwards supplied other goods to the new firm. He made no 


break in the accounts in his books; he rendered an account consisting of the old 


and the new debts; he rendered that account to the new firm. He had some 
correspondence with them, looking to them as the persons from whom he might 
expect payment of the whole of that demand, and they on the other hand replied in 
the correspondence as being prepared to liquidate the debt, they made some 
t, and they gave a cheque for the balance on July 22, 1878, 
That cheque when presented was dishonoured, and 
need an action against Rogers and Beech 
ent demand; that is to say, included the 
and February before notice of the 
not by any discontinuance on 


payment on accoun 
which was post-dated a week. 
on Aug. 7, 1878, the respondent comme 
for the balance, which included the pres 
goods which had been supplied in January 
dissolution of partnership. The action was stopped, wae 
the respondent’s part, but by the failure of the new firm, which went into liqui a- 
tion on Aug. 16, 1878. Under this liquidation the respondent proved as a pila 
of the new firm by an affidavit in which he swore that Rogers and pipet & 
justly and truly indebted to him in the sum of £125 19s. 1d. for goods so ne 

delivered by him to Rogers and Beech, that sum including the goods sae aa 
No objection was made to that proof, it was never retracted, it was ca ed; aS 
although it did not appear upon the proceedings that a dividend * snd pai 

under it, yet at all events, for anything that — om ot knew to the contrary, 

ight the case, or might be the case thereatter. 

Ted eastalian, Saath the proof, the present action ceasing by 
the respondent against Mr. Scarf, who in point of fact had ceased to ae partner 
in July, 1877, and had given no ‘authority to order the goods in question upon 
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his credit, and, as between himself and the persons who did order the goods, was 
at the time when they were supplied a stranger to the business. 


Forbes, Q.C., and G. FE. S. Fryer for the appellant. 
Finlay, Q.C., and C. A. Russell for the respondent. 


© 


LORD SELBORNE, L.C.—The facts in this case are few and simple, but they 
raise a question which may be of some general importance, and one which seems 
to be as yet undetermined by authority. [His Lorpsuip stated the facts and 
continued :] At the time when these goods were supplied the persons who actually 
ordered them were Rogers and Beech; they were the persons alone interested in 
the business, and they were undoubtedly, upon ordinary principles, liable for what 
they so ordered. The appellant also might be held liable, about that there can be 
no doubt, because the principle of law which is stated in LiypLEY oN PARTNERSHIP 
(8rd Edn.), vol. 1, p. 429, is incontrovertible, namely, that 


‘‘when an ostensible partner retires, or when a partnership between several 
known partners is dissolved, those who dealt with the firm before a change 
took place are entitled to assume, until they have notice to the contrary, that 
no change has occurred’’; 


and the principle on which they are entitled to assume it is that of the estoppel 
of a person who has accredited another as his known agent from denying that agenty 
at a subsequent time, as against the persons to whom he has accredited him, by 
reason of any secret revocation. Of course, in partnership there is agency; one 
partner is agent for another; and in the case of those who, under the direction of 
the partners for the time being, carry on business according to the ordinary course, 
where a man has established such an agency and has held it out to others, they 
have a right to assume that it continues until notice to the contrary. There was, 
therefore, in this case undoubtedly a state of circumstances which would have 
entitled the respondent, if he had thought fit, to hold Mr. Scarf liable, the credit 
being given to him and to Rogers, there being no knowledge on the part of 
the respondent of the dissolution of partnership, no knowledge of any revocation 
of the agency at the time when these goods were delivered. On the other hand, if 
you look not to the estoppel but to the fact, the respondent was entitled to hold the 
persons who actually gave the order and received the goods, and were interested 
in the profit and loss of the firm which ordered them, liable to him, those persons 
being Rogers and Beech alone. 

It seems to me that the real question which your Lordships have to determine 
is not the question of what is called ‘‘novation,’’ but it is this: whether in that 
state of circumstances there was a concurrent joint liability of the three persons, 
Scarf, Rogers, and Beech, upon the principles which I have stated, or whether the 
respondent had a right to make his choice whether he would sue those who were 
liable on the facts or those who were liable by estoppel. I am unable to understand 
how there could have been a joint liability of the three. The two principles are 
not capable of being brought into play together; you cannot at once rely upon 
estoppel and set up the facts; and if the estoppel makes A. and B. liable, and the 
facts make B. and C. liable, neither the estoppel, nor the facts, nor any conibintadie 
of the two, can possibly make A., B., and ©. all liable jointly. Therefore, it 
appears to me that, if the respondent chose to go upon the facts, and to. make the 
persons who actually ordered and got the benefit of the goods his debtors, which 
he had a plain and certain right to do, he entirely disavowed the esto a d 
could no longer set it up. If, on the other hand, he ch to a Se a 
| oo othe: » He chose to go upon the estoppel, 
then Beech being a stranger to the liability upon that footing he would onl 
Scarf and Rogers. One way of testing it would be by inquiring what was the We 
under the old system of pleading. If at that time Scarf and Ro ers h seal 
sued, could they have pleaded in abatement that Beech ought sia ts "re Mine 
. being also liable? I think most clearly they could not; and, upon eecaut 

and, if Rogers and Beech had been sued, still more impossible would it have 
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been for them to plead in 

neither was a ak ma 2a pemaggee Ought also to be joined, as he 

ReeattlideaR Akard liability, heme cetinche e ordered, nor, as between him and 

respondent was necessaril oa ial : It seems to me, therefore that th 

. y put to his election. He might hold ei : : 

Searf or Rogers and Beech liable; he could not hold all three oan ag 
> M4 s — Og 

That makes It iasetatihemadias for me to say much upon the oo ee 
except that, if your Lordships should differ from the C t o orine ation, 
you will have the satisfaction of feeling that ven dock ourt of Appeal in this case, 
seem to have been clearly or fully chenenbed to ri 5 ars pas ape 
instance the case was treated really as one of what is called “ SOE ik: 
understand it, means this (the term being derived fr "t Me heres 
being a contract in existence, som <b ssi es hats there 
between the same parties or iaitues aided isttock taane =e Pet 
being the discharge of the old contract. A common ee Rise Sy eee 
cases is where upon the dissolution of a partnership the en oh gaia 
_ to continue in business agree and undertake, as Habweent iewisslyes and the He 
partner, that they will assume and discharge the whole liabilities of the busi . 
usually taking over the assets; and if in that case they give noti¢e of that ered 
ment to a creditor, and ask for his accession to it, there becomes a contract thea 
the creditor who accedes and the new firm, to the effect that he will accept their 
liability instead of the old liability, and, on the other hand, that the ise t 
pay him for that consideration. : i baie 
Tf this case had rested upon that ground, on which it appears to have been put 
in the court of first instance, I could not myself have agreed in the decision at 
which the court arrived, because there is really only one act done upon which 
a serious argument, as it seems to me, could be founded in favour of novation, 
if the circumstances had required that the case should be put upon that ground. 
I mean the giving of the cheque which I have already mentioned, on July 22, 1878, 
by the new firm. Down to that. time it was, as it seems to me, merely in the 
natural and ordinary course of things that, when the notice of dissolution referred 
to Mr. Rogers, who was continuing to carry on the business of that firm with 
Beech, as the person who would receive and pay all debts owing to or by the old 
firm, either Mr. Rogers, or his firm, should act in the liquidation of the affairs and 
debts of the old concern; and the mere corresponding with them, the mere sending 
in the matter to them would not, as it seems to me, make Beech liable, unless he 
did something to make himself liable beyond carrying on that kind of correspon- 
dence. 

On the other hand, is there sufficient evidence of the intention which would be 
‘necessary on the part of the plaintiff to relinquish these original debtors? The 
fact of the cheque being given, which, as I have said, is the only thing which can 
be relied upon as showing that Beech was willing to make himself liable, is 
perfectly consistent with the plaintiff’s not relinquishing the original debtors. Ti 
it results in payment he is perfectly entitled to take it; if it does not result it will 
not fulfil its original object. It did not result in payment, and the action followed. 
The proof in bankruptcy afterwards being in invitos, though it might be some 
evidence of the intention of the respondent to get what he could out of Rogers 
and Beech, yet certainly would be no evidence of any accession on the re of 
Beech to the liability, which was not upon him at all. A, therefore, should not 
have differed from the opinion of the Court of Appeal if I had 


thought, as the 
Court of Appeal seem to have treated it, that the case hepeniag ewebte | u 
called the doctrine of novation. I am inclined to say that the facts RaSh PRN 
taken place were susceptible of an interpretation consistent with or ae ir 
the intention on the part of the respondent to retain his original debtors, ne : 
events at the time of action brought, and that on the other hand there was no ne 
to make Mr. Beech a debtor if he had not been so before. But, as Beech was really 


4 debtor, the whole doctrine of novation disappears from the case. 
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stion resolves itself into that which I originally stated, namely, whether 
pr an intention on the part of the respondent to hold the three gee 
liable, or only two, and if two, whether it is possible, after choosing to hold t ab 
who actually gave the order and received the goods liable, and proceeding agains 
them as debtors in such a way as to amount to a distinct election to take their 
liability, to retract that, and fall back upon the liability which on a different 
principle might have been asserted against the other two, that is to say, against 
Scarf and Rogers, to the exclusion of Beech. I think that the respondent was 
bound by his election, and that, after approbating the liability according to the 
facts, and taking as his debtors those who had actually given the order, he could 
not, when it suited his convenience, retract it, reprobate it, and go back upon the 
liability by estoppel of the man who never gave the order at all. 

Then did the respondent do that which was and ought to be held as an election 
of liability? I think that he did with full knowledge of all the facts from 
Feb. 25. He not only carried on the correspondence to which I have referred, 
which might have been entirely consistent with his reserving his right to elect; he 
not only received the cheque, upon which I am disposed to make the observation 
that receiving it would not have been a conclusive election, but he brought his 
action against Rogers and Beech, who could not be liable except upon the footing 
of his holding them to that liability to which they were undoubtedly subject at 
his election, according to the facts; and not only did he make his election, but when 
the action was stopped by the liquidation he carried in his proof, swearing that 
they were justly and truly indebted to him for the goods as sold and delivered 
by him to them. Rogers and Beech were in fact the debtors, and he had the 
benefit of that which really (without going into any technical distinctions) for 
this purpose appears to me to be a sufficient ground of judgment. 

I do not think it necessary in this case to go into any of the cases which have 
been mentioned, because I think that the principle is perfectly distinct. The 
case which was relied upon by the respondent, of Curtis v. Williamson (1), simply 
held that the mere act of making an affidavit of the kind which was made in this 
case in bankruptcy was not one as to which the party would have no locus peeni- 
tentiw under any circumstances where he had been desirous, when he had fully 
considered the matter, of withdrawing it before it was put upon the file, and 
nothing was done, so far as appears, after it was put upon the file. There was 
nothing to bind him to his election except that inadvertent, and at the time when 
it was done unintentional, act of his agent; and the court, who probably knew the 
facts of that case, were quite right in holding that that ought not to be regarded 
as an election by him. In Bilborough v. Holmes (2) I need not refer particularly 
to the circumstances; but it appears to me that a proof, under circumstauces 
similar to the present, was held upon the principle of election not to bind the party 
who made it; and in the other cases which have been mentioned it is sufficient to 
say that they were quite right. In Bottomley v. Nuttall (3) an acceptance had been 
given which was evidence of a successful obligation, and proof of it would by no 


means destroy or extinguish any right which the party might have upon the 
original debt and the original consideration. 


There is, therefore, as was admitted at the Bar, 
point. Your Lordships are obliged to determine it u 
I think your Lordships ought to hold that the resp 
that he made it when he brought the action and pr 
cannot now, consistently with the election which he has made, hold Mr. Scarf 
liable. I, therefore, move your Lordships that the order under appeal be rey 
and that the appellant have his costs in the Court of Appeal and in this Hous 


LORD BLACKBURN.—I am of the same opinion. [Hrs Lorpsurp stated the 
facts, and continued:] Though the amount now in dispute is very small the 
question is an important one. I do not think there can be any doubt that, where 
@ person has given authority to another, the authority being such as ‘would ap- 


no direct authority upon this 
pon principle; and on principle 
ondent was put to his election, 
oved in liquidation, and that he 


ersed, 
e. 
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parently continue, he is bound to those who act upon the faith of 
though he has revoked it, unless he has given the proper notice of 
In this case I think there can be no doubt that Rogers, 
Scarf had authority, and apparently continuing authorit 
matters. concerning the partnership, and that Mr. 
had a right to believe that that authority 
revoked. But then I do not think that the liability is upon the ground that the 
authority actually continues. I think it is upon the ground, as has been very 
well put and explained in Freeman v. Cooke (4), that there is a duty upon the 
‘person who has given that authority, if he revoke it, to take care that notice of 
that revocation is given to those who might otherwise act upon the supposition that 
it continued; and the failure to give that notice precludes him from denying that 
he gave the authority against those who acted upon the faith that that authority 
continued. I put rather an emphasis upon these last words, for I think that no 
man has a right to say, ‘‘I know now that the authority was in fact revoked, but 

I will continue to go on, and will do things subsequently, and act upon the 

supposition that I hold this person liable, though I am not actually acting upon 
the faith that he has given authority, but I am acting upon the ground that I 
find another is really liable, and I will only come on him if that other does not 
pay.’’ I do not think he can do that. 

The question, therefore, is: Was Mr. Jardine acting upon the faith that he was 
so? Mr. Jardine, upon Jan. 30, as far as appears upon the evidenbe, had never 
so much as heard of Mr. Beech. When he received the order from W. H. Rogers & 
Co. he had every reason to think that he was contracting to supply meet oa 
to Rogers and Scarf; and he did supply the substantial part of ries = ore ets 
any notice that he was not supplying them to Rogers and Scarf. T te gees ne 
time he was clearly in the position of a person who had acted upon the fait 

, i he order, still continued when the goods 
W. H. Rogers’ authority, when he gave t eo » Stl Sy achieihou 
were supplied, and he, ip ae erry rhs te RE pie gees 
at ground. But it is quite clear tha on Feb. ~ is 
Sed ae fact Scarf was not really a aon = om A caisd Racal SS 
that in point of fact Rogers was not acting by Scar i é are Re hey aed 
authority, and that Rogers and Beech were the real per: | ars 
the goods and had received them, 2g ps ec Seam co ietrng ia eae 
because in fact Rogers had authority from Beech, and he 
from Scarf. : 4am s is case is, could a person who 
ern, weoretorey wwaich Saini aa “saves rightly the power 
knew that he held both Beech and Rogers ce : rd Hina aay 
to say, ‘‘I will treat this as being at, eg Hoth pte Baksth) buss ten ake 
will treat this not only o mate ones ah ier all three as jointly liable? 
liability of Rogers, Beech, and Scarf,’’ trea duce any precise authority upon the 
And certainly, although counsel could not pro a ah tannbtdikanlis Sel 

, ld myself never have entertained the slighte ve cpuinak tail 
ey otlemcpac plage al lea in abatement in an action ag ’ 
- cot gegen timer h been bad; nor could I have doubted 
and Beech for not joining Scarf would have “vy idsarie vitae; Mamet tata 
hat in old times, if an action had been brought ag: ae oxtrandwilint. thaeah ale 
iointly there would have been a nonsuit entered pstakat the three were liable. 
A Varittios in the proof—that there eon rr Sahki abaaalanodnakaetl the 
cep iran rhe tyre slg “a not only to be no distinct ere 

‘ rt of Appeal. ere seems D ‘n the minds of those 
view of otteinaa Sake rellis seems to have been aa secnenseln 
et = yh a h r not the respondent could consider all tht NEE OO: 
able judges beige vee tant to say distinctly that, in my Se notice on 
ee tc cage pias white which the plaintiff had — ry riage 3 a 

a a ‘ag not bound to sue Scarf. 
eb. ‘25 we to sue either at his Ape yoctohntant have a legal right to hold 

i reasonably and properly say, | : in time; but I am not going 
cape ied because he did not give notice to me in ; 

r. Sea 2 becaus 


that authority, 
the revocation. 
having been partner with 
y, to bind Scarf as to all 
Jardine, being an old customer, 
continued until he was told that it was 
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to do so. I find now that I have a right to hold Rogers and Beech liable, and I 
will do so.’’ If be had communicated that to the parties there could be no doubt at 
all that when he had elected thus to charge Rogers and Beech, and Rogers and 
Beech only, there would have been no question that it was a final and conclusive 
election, and that he could in no way after that charge Scarf. But he also had a 
right, if he pleased, to say, ‘I will proceed upon the ground that Scarf has made 
himself liable to me; I will hold Scarf liable.’ But in that case I think he could 
not hold Beech also liable. It seems to me that he had his choice between the 
two, but he could not hold both sets of persons liable. 

Then comes the question which ought to have been decided, not whether there 
was a novation, but whether the respondent had before Sept. 30, the date at 
which for the first time he made a claim against Scarf, made a final determination 
of the election by which he had to choose which of the two sets of parties he would 
hold liable. On that question there are a great many cases; they are collected in 
the notes to Dumpor’s Case (5) (1 Smrra’s Leapine Cases (8th Edn.), 47, 54), and 
they are uniform in this respect, that where a man has an option to choose one 
or other of two inconsistent things, when once he has made his election it cannot 
be retracted; it is final and cannot be altered. ‘‘Quod semel placuit in electionibus, 
amplius displicere non potest’’ (Coke upon Lirrieron, 146 a), and I do not doubt 
that there are many older authorities to the same effect; but that rule has been 
uniformly acted upon from that time at least down to the present. When once 
there has been an election to do one of the two things you cannot retract it and 
do the other thing; the election once made is finally made. But upon that comes 
the question which now arises, whether there was evidence here on which your 
Lordships should find as a fact that there was an election. Upon that I may state 
that, in Clough vy. London and North-Western Rail. Co. (6) the Exchequer Chamber 
had to consider that question a good deal in a case of some importance in which 
the judgment was carefully considered, and it will be found that the result of what 
is there said is that, where there is a right to elect, the party is not bound to 
elect at once; he may wait and think which way he will exercise his election, 
as long as he can do so without injuring other persons; and accordingly in that 
particular case it was held that he had not lost his right to elect by a reasonable 
waiting under rather peculiar circumstances; but when he has once fully elected 
it is final. I may also refer to Jones vy. Carter (7) as most neatly stating the point. 

The principle, I take it, running through all the cases as to what is an election 
is this, that where a party in his own mind has thought that he would choose 
one of two remedies, even though he has written it down on a memorandum 
or indicated it in some other way, that alone will not bind him; but as soon. as 
he has not only determined to follow one of his remedies, but has communicated 
it to the other side in such a way as to lead the opposite party to believe that he 
has made that choice, he has completed his election, and can go no further; and, 
whether he intended it or not, if he has done an unequivocal act—I mean an act 
which would be justifiable if he had elected one way, and would not be justifiable 
if he had elected the other way—the fact of his having done that unequivocal act 
to the knowledge of the person concerned is an election. In Jones v. Carter (7) 
the question was whether a person who had a right to avoid a forfeiture had 
avoided it or not. He had at first brought a writ of ejectment for the purpose of 
avoiding it, by which in modern times you do not actually enter, but it had pro- 
ceeded 80 far that the defendant had entered into a consent rule by which he 
had admitted the entry, and having done so the court held that it must be taken 
as if the plaintiff had entered, and that, inasmuch as the entry to avoid a forfeiture 
ee in its nature, he could not afterwards say the lease was not void. 

W ould have been exactly the same the other way if he had done an unequivocal 
act showing that the lease was not void, such as receiving rent; he could never 
afterwards have said that it was void. 

That is the question which I think the court below ought to have decided, and 
which, I think, your Lordships now, having power to find all the facts, have to 


C 
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goods along with others which he had undoubtedly contra 
Feb. 25, when he had full notice, entering them in one account, would exclude 
him, because I think, as I said before, that it was merely an expression of his 
own private intention and opinion, which did not bind the matter until it a 
communicated to the other side, which it never was. I do not think that eee 
having demanded money from Rogers after he knew that he was carr oe on ie 
new firm of Rogers and Beech will do, because the notice of beaters distinctly 
said, “whatever Rogers and Scarf owe, go to Rogers and Rogers will pay it.” : 

But the evidence goes further: I am not sure that taking a cheque from Rogers 
and Beech as payment was so far enough to make an election, because I Finke 
that, in acting on the authority given by Searf to pay the debts for him and 
Searf, Rogers might pay money by the new firm’s cheque or, otherwise as he 
. pleased. But then the respondent goes on and issues a writ against Rogers and 
Beech; he sues Beech. I am unable to conceive a more unequivocal act. He has 
thereby adopted Beech as his debtor at that time. I do not think that its going 
to judgment or not going to judgment is material. How he could possibly do ‘ 
more unequivocal act than issuing a writ against Rogers and Beech I cannot imagine. 
The result of his issuing the writ was that Rogers and Beech, not being able to 
get time to obtain terms, went into liquidation, and then the respondent sent in 
his affidavit claiming to prove against them for this sum which is now in dispute, 
and also for the subsequent debts, treating them all as one. I think that also is 
an unequivocal act, and taking the whole together I can bring myself in no way 
to doubt that upon the facts we ought to find that Mr. Jardine, having the right 
of election between holding Beech liable and holding Scarf liable, had, before he 
ever came upon Scarf, finally determined his election and taken Beech as liable, 
and that he could not hold both Scarf and Beech liable. I am consequently of 
opinion that the judgment should be for the appellant, though not upon the ground 
upon which it was originally put, namely, that there was a novation, but upon 
the ground that Scarf never was liable, for this reason, that before any step was 
taken to make him liable a final and conclusive election had been made to hold 
Beech liable, which involved impliedly that Scarf was not. 


LORD WATSON and LORD BRAMWELL concurred. 
Appeal allowed. 
Solicitors: Flower & Nussey, for Killick, Hutton € Vint, Bradford, Yorkshire; 


Buchanan & Rogers. . . 
[Reported by C. BE. Matpen, Esa., Barrister-at-Law.] 
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BLIGHT v. HARTNOLL 


[Court or Apreat (Sir George Jessel, M.R., Lindley and Bowen, L.JJ.), posi 
12, 18, 1883] 


[ Reported 23 Ch.D. 218; 52 L.J.Ch. 672; 48 L.T. 543; 31 W.R. 535] B 


Will—Residue—Bequest of all property except property bequeathed to other 
persons subject to limitations—Limitations held to be void—Bequeathed 
vroperty part of residue. 
fatality ne to H. all her property except a wharf which was left to 

other persons subject to limitations which were subsequently held to be void. C 
Held: the bequest to H. was a residuary bequest and the wharf fell into 
the residue. 


Notes. Applied: Re Bagot, Paton v. Ormerod, [1893] 3 Ch. 348. Dis- 
tinguished: Re Fraser, Lowther v. Fraser, [1904-7] All E.R. 177. Considered : 
Re Tilden, Coubrough v. Royal Society of London (1938), 82 Sol. Jo. 334. Applied : 
Kirkby v. Phillips, [1947] 2 All E.R. 777. Referred to: Re Saxone Shoe Co., D 
Ltd.’s Trust Deed, Re Abbott's Will Trusts, Abbott v. Pearson, [1962] 2 All E.R. 
90-4. 

As to the effect of the failure of a gift in general, see 39 Hatspury’s Laws (8rd 
Edn.) 946 et seq.; and for cases see 44 Dicest 416 et seq. 


Cases referred to: E 
(1) Evans v. Jones (1846), 2 Coll. 516; 63 E.R. 840; 44 Digest 418, 2492. 
(2) Wainman vy. Field (1854), Kay, 507; 69 E.R. 215; 44 Digest 427, 2570. 
(3) Davers v. Dewes (1730), 3 P.Wms. 40; 24 E.R. 961, L.C.; 44 Digest 747, 
6047. . 


Appeal from an order of Fry, J., in an action brought by the next-of-kin of a 
deceased testatrix, Elizabeth Blight, against the residuary legatees of her will and F 
other interested parties, claiming that a certain wharf, which the testatrix had 
purported to give away to certain persons subject to certain limitations which 
had been held to be void, belonged to the next-of-kin. 

Under the terms of her will dated Sept. 12, 1854, the testatrix bequeathed to 
her sister, Christiana, wife of John Hooper Hartnoll, subject to payment of debts, 
legacies, funeral and testamentary expenses, and other charges and deductions, @ 
all her property with the exception of a certain debt owing to her, and also with 
the exception of her wharf at Lower Charlton, near Woolwich. The testatrix then 
devised to her said sister Christiana during her life an annuity of £50 to be charged 
on and issuing and payable out of the rental of the wharf, but should she have died 
in the lifetime of the testatrix, or should she survive her, then, after her decease, 
the testatrix directed that the said annuity should be paid by her executors ]{ 
thereinafter named to the persons therein named. 

The testatrix also bequeathed unto her grandson Thomas Richard Crouch, son 
of her daughter Emma, wife of Charles Richard Crouch, an annuity of £15 a year, 
to be applied by her executors thereinafter named towards the maintenance and 
education of her said grandson until he should have arrived at the full age of 
twenty-one years, and in like manner, and for a like purpose, the testatrix be- [ 
queathed unto her granddaughter Frances Christiana Crouch, daughter of her 
said daughter mma, an annuity of £15 a year, both the said annuities to be 
paid out of the rental of her aforesaid wharf, the annuity to her grandson to 
terminate on his attaining twenty-one, and then to be added to the annuity 
bequeathed to Frances Christiana Crouch, the full annuity of £30 to be thereafter 
paid for the term of her natural life to her said granddaughter, with further 
directions in the event of the death of the said granddaughter during the lifetime 
of her mother, the testatrix’s daughter Emma, which did not hivpent After 
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en provisions, the testatrix then directed that 
oresaid annuities, the quarterly balances arisin 

, g out of the rental of Sai 

wharf should be accumulated in the hands of the said John pth ters 
manner specified in the will for the purpose of paying off rae oe 


: g two mortgages whic 
she had effected on the said wharf. She further directed her Siac 
ss Herelnaiter 


after payment of the 


and Thomas Arthur Boate the executors of her will. 
4 On ty 15, 1854, the testatrix died, entitled in fee to the wharf mentioned in 
- will. Of the two leases of the wharf granted by her, the one was to expire in 
92 e* Be other ea Christiana Hartnoll died in 1877, havine by her will 
urported to exerci i i , Tere 
ee xercise the power of appointment given to her by the will of Elizabeth 
Fry, J., in an administration action held that th i 
’ i / the power of appointment wa: 
badly created and badly exercised. The plaintifis then argued that the aden 
belonged to the next-of-kin of the testatrix, and did not fall into the residue. 
Fry, J., however, held that the testatrix had treated the wharf as part of her 
own personal property, and had shown no intention inconsistent with its falling 
into residue, and that, after satisfaction of the annuities and mortgages, it passed 
to Christiana Hartnoll under the residuary gift. 


Cookson, Q.C., and Grosvenor Woods for the next-of-kin. 
Everitt, Q.C., Methold and Oswald for the residuary legatees. 
Mitchell and 7’. J. Edwards for other parties. 


SIR GEORGE JESSEL, M.R.—It will be as well to see what the law is upon this 
subject before construing this will. I take it that the law as to personal estate is 
substantially the same, so far as regards gifts of residue, as the law relating to 
real estate; that is to say, unless a contrary intention appears by the will, lapsed 
and void bequests fall into the residue. 

That being so, the first question here is: Is this bequest a residuary bequest? 
If it is, the void gift will, prima facie, fall into it. You may have a residuary 
gift in various forms; but however it is expressed, it must in effect be a gift of 
all the testator’s estate which is not disposed of by the will. It is not a true 
residue if there is any part of the testator’s estate which is not disposed of by the 
will to anybody at all. There is a difference between the case where part of the 
estate is undisposed of, and the case where the will purports to, but does not, 
dispose of a part. By a residue is meant that which the will does not purport other- 
wise to dispose of; but if there is some part of the estate which the will does not 
purport to dispose of at all, there is no true residuary gift. The wording is not 
material. A gift of ‘‘all my property to A except my gold watch’’—there being a 
gift of the gold watch to B—or a gift of ‘‘all my property except my leasehold 
house, which I give to B,”’ is a true residuary gift. The common form is to give 
to A, B, and C certain legacies, and to give all the rest to Dy; but it only means 
the same thing. Evans v. Jones (1) is an authority for that, if you want one. 
But that is very different from a gift of ‘‘all my property to A except my gold 
watch,’’ the gold watch not being given to anyone. In that case there is not a 
lapsed or void gift of the watch; it is not the subject of a legacy at ally but is 
allowed to go by course of law to the next-of-kin, and there is iieapione > a 
residuary gift. But the moment we get a case of a true residue, the ote is, he 
that residue is increased by the lapse of a legacy or the fact of its not having een 
effectively given away in accordance with the expression of the testator eee 

Here there is a very simple residuary gift. The testatrix gave to © slain 
Hartnoll all her personal property except a certain wharf, which was expressed 


662 ALL ENGLAND LAW REPORTS REPRINT [1881-5] All E.R. Rep. 


~ 


to be given away to other persons, but which was not validly given away, some of 
the limitations of the will in relation thereto being void. Why should not this 
wharf fall into the residue? It is said that there is a contrary intention shown, 
because the will makes it subject to certain debts. But it is only made so in 
ease the legacy takes effect. It is impossible to suppose that the testator would 
give a legacy knowing it to be void, and, with the exception of the case of a 
testator expressing a doubt whether a legacy given by his will was void or not, it 
would be impossible to hold that he even contemplated what should occur in case 
the legacy was invalid. We certainly should not presume such an intention on 
the part of a testator. A testator generally expects his legatees to survive him, 
though there is a possibility that they may not; but we cannot suppose him to 
have been such an idiot as wilfully to make a void bequest. The only case which 
suggests itself at the present moment as one in which a testator might make a 
bequest having a doubt as to its validity, is when he does not know which of 
several certain charities is capable of taking a devise of real estate. In such a 
case he may put into his will a whole string of illegal bequests, but you cannot 
assume that he thought they were illegal. It is almost impossible to suppose 
that a testator intended that a legacy should not, because it is invalid, fall into 
the residue. There is nothing in the present case to lead one to suppose that 
the testatrix thought that the gift of the wharf was void, or intended that in that 
ease it should not fall into the residue. 1 

In my opinion, the decision of Fry, J., was correct. As regards Wainman v. 
Field (2), Woop, V.-C., thought that in that case there was no true residuary gift, 
and therefore that the property in question did not fall into it. That decision is 
merely one of construction, and I should not myself be inclined to construe the 
will in the same way as the Vice-Chancellor. But no principle is laid down, and 1 
cannot extract any principle from the decision. Therefore, whether I concurred 
in the decision or not, I could not apply it to this case. 


LINDLEY, L.J.—I also think that the decision of Fry, J., is correct. The 
first question we have to consider is, what does the testatrix mean when she gives 
all her property except a certain wharf to one person? Is that a true residuary 
gift, and is there any difference between such a gift and a residuary gift in the 
common form, namely, a gift of the wharf to A, and of all the rest of the testatrix’s 
property to B? In my opinion there is no difference whatever. The second 
question is: Is there any expression of an intention on the part of the testatrix 
to exclude from the residue property which would naturally fall into it? Our 
choice is between testacy and intestacy, and the testatrix can hardly be assumed 
to have intended to die intestate as to any portion of her property. I can find 
nothing in the will which justifies us in saying that there was such an intention. 
I have looked at both the cases cited by counsel for the next-of-kin. In Davers vy. 
Dewes (8) the ratio decidendi of the Lord Chancellor was that the goods and 
furniture were undisposed of by the will, and, therefore, he held that they must go 
to the next-of-kin, He thought it was plain the testator did not intend they should 
pass by the will, but reserved them to be disposed of by a subsequent codicil, and 
therefore, they could not pass by the devise of the residue by the will. In Wate 
man v. Field (2), Woon, V.-C. thought that, on the particular words used by the 
testator, the property did not fall into the residue; but that was merely on the 


construction of that will. 
BOWEN, L.J.—I am of the same opinion. 
Solicitors: BE. W. Owles: Sidney; W. Bristow; Shaft. 


[Reported by Rank Evans, Ese., Barrister-at-Law. | 
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ANDERSON, TRITTON & CO. v. OCEAN STEAMSHIP Go. 


[House or Lorps (The Earl of Selborne, L.C 
ei 2 , L.C., Lord Black col 
Watson), November 14, 17, 18, December 5, 1884 | PO aa gle 


3B [Reported 10 App. Cas. 107; 54 L.J.Q.B. 192; 52 L.T. 441: 
33 W.R. 433; 5 Asp.M.L.C. 401] 


Shipping—General average—Liability of cargo owners for contribution—Sum 
ee to owners of assisting ship under agreement to pay specified amount 

a Sth Shear ® requested irrespective of whether the services beneficial 

C Sep Mor perement A owners of steamships trading to the 
iver, if any ship was in danger and signalled for assistance, she 

should pay the assisting ship the sum of £2,500 whether the services render d 

were beneficial or not and no services should be rendered for more than 

twenty-four hours. Ship A. ran aground while trading in the Hankow river, 
signalled ship S. for assistance, and with her assistance was refloated without 
D injury. An agreement was drawn up between the owners of ship A. and 
the owners of ship 8. which embodied the terms of the general arrangement 

and in pursuance thereof the owners of ship A. paid to the owners of ship S. 

the sum of £2,691 19s. 6d. for services and expenses. The owners of ship A. 

claimed that the defendants, as owners of cargo on board that ship, were 

liable for a general average contribution in respect of the sum paid to the 

owners of ship S. 

E Held: the fact that the owners of ship A. had by contract become bound 
to pay the sum mentioned, and had in fact paid it was not conclusive that the 

‘whole of it was chargeable to general average; part of it might be, the exact 

amount chargeable being a matter to be decided by the jury. 

Per Lorp Buackpurn: I think that the disbursement, in so far as it is a 

disbursement for the salvation of the whole adventure from a common im- 

F jninent peril, may properly be charged to general average. 

Notes. Considered: Morrison Steamship Co., Ltd. v. S.S. Greystoke Castle 
(Cargo Owners), [1946] 2 All E.R. 696; The Troilus, [1951] 2 All E.R. 40. 
Referred to: The Raisby (1885), 10 P.D. 114; The Prinz Heinrich (1888), 13 P.D. 
31; The Leon Blum, [1915] P. 90; Tate and Lyle, Ltd. v. Hain Steamship Co. 

G (1934), 151 L.T. 249. 

As to general average see 35 Hatspur 

cases see 41 Dicest 592 et seq. 
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y’s Laws (8rd Edn.) 502 et seq.; and for 
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Cases referred to: 
6 B. & 8. 723; 34 L.J.Q.B. 238; 18 L.T. 256; 11 


(1) Kemp v. Halliday (1865), 
Jur.N.S. 852; 13 W.R. 1085; 2 Mar.L.C. 271; 122 E.R. 1361; on appeal 


H (1866), L.R. 1 Q.B. 520, Ex. Ch.; 41 Digest 598, 4173. 
(2) Beldon v. Campbell (1851), 6 Exch. 886; 90 L.J.Ex. 342; 17 L.T.0.8. 257; 
155 E.R. 805; 41 Digest 267, 1117. 


Also referred to in argument: 
Aitchison v. Lohre (1879), 4 App. Cas. 755; 49 L.J.Q.B. 123; 41 L.T. 328; 28 
W.R. 1; 4 Asp.M.L.C. 168, H.L.; 41 Digest 866, 7367. Seen 
I The Hector (1833), 8 Hag. Adm. 90; 166 E.R. 339; 41 Digest 883, 7661. 
The Clifton (1884), 8 Hag. Adm. 117; 166 E.R. 349; on appeal sub. nom. Kelly 
v. Bushby, The Clifton (1835), 8 Knapp, 375, P.C.; 41 Digest eas Cae : 
The Princesa Alice (1849), 8 Wm. Rob. 188; 6 Notes of Cases, 594; 166° Bath. 


914; 41 Digest 836, 6972. ! a 
Arnold v. Cowie, The Glenduror (1871), L.R. 3 P.C. 589; 8 piingpee fists ey. 
24 L.1. 499; 1 Asp.M.L.C. 81; 17 B.R. 221, P.C.; op Digee PE paar 
The Medina (1876), 2 P.D. 5; 35 L.T. 779; 25 W.R. 156; 8 Asp.M.L.C. 805, 
O.A.; 41 Digest 860, 7272. 
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The Waverley (1871), L.R. 3 A ee 40 L.J.Adm. 42; 24 L.T. 718; 1 
.M.L.C. 47; 41 Digest 859, 7249. 
Anan v. Chapman (1793), 2 Hy. Bl. 254; 126 E.R. 536; 41 Digest 851, 
a y. Walters (1804), 3 Bos. & P. 612; 127 E.R. 330; 41 Digest 839, 7006. 
Arthur v. Barton (1840), 6 M. & W. 188; 9 L.J.Ex. 187 ; 7 L.T. 224; 151 E.R. 
355; 41 Digest 267, 1119. ' 

tay v. Presgrave (1801), 1 East, 220; 102 E.R. 86; 41 Digest 594, 4177. 

Moran v. Jones (1857), 7 E. & B. 523; 26 L.J.Q.B. 187; 29 L.T.0.82 50; 0 
Jur.N.S. 663; 4 W.R. 503; 119 E.R. 1340; 41 Digest 603, 4305. : 

The Minnehaha (1861), 1 Lush. 335; 167 E.R. 149; sub nom. Ward v. McCorkill, 
The Minnehaha, 15 Moo.P.C.C. 183; 4 L.T. 810; 7 Jur.N.S. 1257; 9 W.R. 
925; 1 Mar.L.C. 111; sub nom. The Storm King and The United Kingdom 
(Owners) v. The Minnehaha (Owners), 30 L.J.P.M. & A. 211, P.C.; 41 
Digest 676, 5056. 
The Undaunted (1860), Lush. 90; 29 L.J.P.M. & A. 176; 2 L.T. 520; 167 E.R. 
47; 41 Digest 832, 6921. ; 
The Melpomene (1873), L.R. 4 A. & E. 129; 29 L.T. 405; 21 W.R. 956; 2 
Asp.M.L.C. 122; 41 Digest (Repl.) 882, 6915. 

The E.U. (1858), 1 Eee. & Ad. 63; 8 L.T. 582; 164 E.R. 37; 41 Digest 892; 
7818. 

The Helen and George (1858), Sw. 368; 166 IX.R. 1170; sub nom. The Argo v. 
The Helen and George, 8 L.T. 335; 41 Digest 858, 7241. 

The Phantom (1866), L.R. 1 A. & E. 58; 15 L.T. 596; 12 Jur.N.S. 529; 14 W.R. 
774; 2 Mar.L.C. 442; 41 Digest 828, 6874. 

The City of Chester (1884), 9 P.D. 182; 53 L.J.P.90; 51 L.T. 485; 83 W.R. 104; 
5 Asp.M.L.C. 311, C.A.; 41 Digest 829, 6900. 

Bird v. Gibb, The De Bay (1883), 8 App. Cas. 559; 52 L.J.P.C. 57; 49 L.T. 
414; 5 Asp.M.L.C. 156, P.C.; 41 Digest 879, 7587. 

Appeal from a decision of the Court of Appeal (Smr Bauiot Brerr, M.R., Baa- 
GaLLay and Bowen, L.JJ.), reported 13 Q.B.D. 651, reversing a decision of the 
Divisional Court (Grove, Lopes and Marnew, JJ.), in an action brought by the 
respondents as the owners of the steamship Achilles to recover a sum of 
£162 lls. 7d. alleged to be due from the appellants as owners of a portion of the 
cargo as a general average contribution. At the trial of the action before Cave, J., 
and a jury judgment had been entered for the respondents. 


Sir Farrer Herschell, Q.C., Cohen, Q.C., and Gorell Barnes for the appellants, 
H. Matthews, Q.C., G. Bruce, Q.C., and H. D. Greene for the respondents. 
Their Lordships took time for consideration. 


Dec. 5, 1884. LORD BLACKBURN read the following opinion in which the 
EARL OF SELBORNE, L.C., and LORD WATSON concurred.—The first para- 


graph of the statement of claim is as follows: 


‘In consideration that the plaintiffs, at the request of the defendants, had taken 
on board a ship of the plaintiffs’, called the Achilles, certain goods of the 
defendants, to be carried on board the said ship from Hankow to London, the 
defendants promised that they would contribute and pay their just share and 
proportion, in respect of the said goods, of any general average loss that might 
arise or happen to the ship during the said voyage.”’ 
The statement then proceeds to aver that the ship with the goods on board took 
the ground, and that the ship and crew were in danger of perishing, and that her 
master and crew, being unable to rescue the said ship or the said cargo from the 
said danger, help and assistance were obtained, and were necessary and proper for 
that purpose, for which the plaintiffs were obliged to pay, and did pay, 


») £ " , . +o . 
£2,691 19s. 6d., and the ship and cargo were by means of the said help and assist- 
ance preserved, 


H 
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If there was a ; : 
; y general average loss to which sfe 
is not now in controversy that the defend a hats defendants were to contribute it 
be £162 lls. 7 ants’ proportion of £2,691 19 
s. Td., and for that sum th i 9s, 6d. would 
T think. b e action was brought. Th 
ink, be no doubt that the plaintiffs, are not tied ds a ee oge wale dbi 
amount or nothing. If it was proved that there was own. to, recover that exact 
but that the amount for which the claim w en geciaim for-general average 
th — ; e claim was made out was less than £2 ‘® 
e plaintiffs might still recover the proper percentage of an £2,961 19s. 6d., 
made out. The defendants by their statement of def innglaneca arog actually 
of everything, and contended, and I rather think ae put the plaintiffs on proof 
are not entitled to recover anything. But they didi nd biker mele omba 
ae d. th ; at ey seem to have had doubts upon th 
ject, and, therefore, bring £75 into court. \ oe 
pleading might be on the costs I do not st urt. Vhat the effect of this mode of 
mind, that, besides the issue Tea ed 7 tae rina ty deems 
eres) aed to a ioe Dy i ae: general average at all, there was 
Bee cs csting! s to which the cargo had to contribute as 
I may as well clear awa adi 
iat away a matter of prejudice. If any is i i 
oe form his insurers would have to atieintes him Petar fa ea 
erefore, usual enough for a merchant who is i ne ay 
.% : yho is insured to hand over the d 
his insurers; if they can make o Be ee eae 
; 24 J ut that the merchant is not lial i 
claim on the insurers; if they can make out that the cstbs ean Wika Wie 5 
demanded, the claim on the insurers is less. I think it ry lille aes paerre 
case insurers are defending the action in th f 2 
Tere i the name of the defendants, though I do 
“olpaa hae 1 te ut that makes no difference in the law, and should make none 
ip ri es re act. No more contribution is exigible from the owner of a parcel 
i i at are insured than from the owner of a parcel that is not insured. 
4 aie e trial evidence was produced on the part of the plaintiffs only, the 
efendants calling none. — At the close of the case it was submitted that there was 
a case, and various objections were taken. One of these I may now notice: 
ere was evidence—I do not now say more—that not only the ship, but also the 
cargo, were exposed to a peril from which the master and crew were unable to 
rescue them; that the assistance of the Shanghai was requested and was granted; 
and there was evidence that by the assistance of the Shanghai the ship and cargo 
were saved from that peril. The objection of counsel for the appellants, if I under- 
stood him rightly, was that, assuming all to be true which this could prove, it 
would show a claim for salvage for which the owners of the Shanghai might have 
brought a suit in the Court of Admiralty against the ship and cargo, and that, in 
that court the amount of the fair reward would have been decided by the Admiralty, 
taking everything into consideration; the peril to the Shanghai, which does not 
seem to have been great, being one element, and the sum which the owners of the 
Shanghai in all cases demanded being another, but not a conclusive one. But I 
think this was not a tenable point. The owners of the Achilles paid the amount 
demanded by the Shanghai as a disbursement; after they had been paid the owners 
of the Shanghai could not have brought any suit. T think it would be a very 
unjust rule of law that the cargo owners should go free from a payment which 
they might have been forced to make to the owners of the Shanghai because the 
owners of the Achilles did not put the Shanghai to a suit in the Court of Admiralty, 
but, rightly or wrongly, paid as a disbursement the whole amount demanded. I do 
not think that the owners of the Achilles could, by paying the claim of the 
Shanghai, entitle themselves to recov Is owners than the 


er more from the gooe 
Shanghai could have recovered in a salv 


age ‘suit against the goods owners, but I do 
not see why they might not recover whatever it was fair and just should be paid as 
a contribution. 


General average, as is expla 
Rhodian law, which, however, in terms di 
jettison; but its principle applies, and it has been applied, to other cases of volun- 
tary sacrifice for the benefit of all, that is if properly made. Those things which 
are actually saved in the sense explained in Apport ON Smipprna (5th Edn.), pt. 3, 
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d not extend further than to cases of 
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Appeal from a decision of the Court of Appeal (Srr Batiou Brerr, M.R:, Bac- 
GALLAy and Bowen, L.JJ.), reported 13 Q.B.D. 651, reversing a decision of the 
Divisional Court (Grove, Lopes and Maruew, JJ.), in an action brought by the 
respondents as the owners of the steamship Achilles to recover a sum of 
£162 11s. 7d. alleged to be due from the appellants as owners of a portion of the 
cargo as a general average contribution. At the trial of the action before Cave, J., 
and a jury judgment had been entered for the respondents. 


Sir Farrer Herschell, Q.C., Cohen, Q@.C., and Gorell Barnes for the appellants. 
H. Matthews, Q.C., G. Bruce, Q.C., and H. D. Greene for the respondents. 
Their Lordships took time for consideration. 


Dec. 5, 1884. LORD BLACKBURN read the following opinion in which the 
EARL OF SELBORNE, L.C., and LORD WATSON concurred. 
graph of the statement of claim is as follows: 


‘In consideration that the plaintiffs, at the request of the defendants, had taken 
on board a ship of the plaintiffs’, called the Achilles, certain goods of the 
defendants, to be carried on board the said ship from Hankow to London, the 
defendants promised that they would contribute and pay their just share and 


proportion, in respect of the said goods, of any general average loss that might 
arise or happen to the ship during the said voyage.”’ 


—The first para- 


The statement then proceeds to aver that the ship with the goods on board took 
the ground, and that the ship and crew were in danger of perishing, and that her 
master and crew, being unable to rescue the said ship or the said cargo from the 
said danger, help and assistance were obtained, and were necessary and proper for 
that purpose, for which the plaintiffs were obliged to pay, and did pay, 
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£2,691 19s. 6d., and the ship and cargo were by means of the said help and assist- 
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; If there was a general averag fee 

is not now in controversy nora eae os defendants were to contribute it 
ie £162 to 2 Raa arenas ee ot oeennn of £2,691 19s, 6d. would 
I think, be no doubt that the plaintiffs eee, There can, however, 
eMesdadaiathiopen Te thacsa raved an i " a down to recover that exact 
but that the amount for which the claim w ree ih Senerel areraee, 
SinspiaielsiGie. poleshi gill: recover. the fea made out was less than £2,961 19s. éd., 
made out. The defendants by their Sega Ae ge tah sinouns-nobunlly 
of everything, and contended, and I rather think a. ney wen Aes 
are not entitled to recover anything. But they py eens Mt eee 
eet datieraiccc,| beiiag yee a onde : yess to have had doubts upon that 
pleading might be on the costs I do not sto bs _ What the effect of this mode of 
mind, that, besides the issue whether dit dager serie a certainly shows, to my 
S earipus issue 26 to what.the amount. was to ee pre average at all, there was 
a general average. e cargo had to contribute as 

I may as well clear awa ; dts . 

ordinary form his insurers Saat enh py henner metas vm 1 ra oa 
therefore, usual enough f Vass ta eve Witenes gle oe 
his insurers; if they ae ood ates soc eich i huasie nk ne 2 rs 
claim on the insurers; if they can make out that th Che ee rae 
demanded, the claim on the insurers is less i Sean sat ie ee ie 
Re en are defending the action in Ml ath carrie bet eran uae h a 
not know that it is so, but that mak i i aw 

as to the findings of fact. No more here Serene ele ih 1a win es 
of ae that are insured than from the owner otk navdel that is ie ori ee 

n the trial evidence was produced on the part of ie laintif 5 i 

defendants calling none. At the close of the Lae was peat eee that me bi 
no case, and various objections were taken. One of these I may now notice : 
There was evidence—I do not now say more—that not only the ship, but also iis 
cargo, were exposed to a peril from which the master and crew were unable to 
rescue them; that the assistance of the Shanghai was requested and was granted ; 
and there was evidence that by the assistance of the Shanghai the ship and cargo 
were saved from that peril. The objection of counsel for the appellants, if I under- 
stood him rightly, was that, assuming all to be true which this could prove, it 
would show a claim for salvage for which the owners of the Shanghai might have 
brought a suit in the Court of Admiralty against the ship and cargo, and that, in 
that court the amount of the fair reward would have been decided by the Admiralty, 
taking everything into consideration; the peril to the Shanghai, which does not 
seem to have been great, being one element, and the sum which the owners of the 
Shanghai in all cases demanded being another, but not a conclusive one. But I 
think this was not a tenable point. The owners of the Achilles paid the amount 
demanded by the Shanghai as a disbursement; after they had been paid the owners 
of the Shanghai could not have brought any suit. I think it would be a very 
unjust rule of law that the cargo owners should go free from a payment which 
they might have been forced to make to the owners of the Shanghai because the 
owners of the Achilles did not put the Shanghai to a suit in the Court of Admiralty, 
but, rightly or wrongly, paid as a disbursement the whole amount demanded. I do 
not think that the owners of the Achilles could, by paying the claim of the 
Shanghai, entitle themselves to recover more from the goods owners than the 
Shanghai could have recovered in a salvage ‘suit against the goods owners, but I do 
not see why they might not recover whatever it was fair and just should be paid as 


a contribution. 

General average, a8 is explained in 
Rhodian law, which, however, in term 
jettison; but its principle applies, and it has been applied, to other cases of volun- 
tary sacrifice for the benefit of all, that is if properly made. Those things which 
are actually saved in the sense explained in Apport ON Suippina (5th Edn.), pt. 3, 


is founded on the 


AppoTt ON SHIPPING, 
o cases of 


g did not extend further than t 
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ch. 8, s. 13, p. 855, must contribute. In Kemp v. Halliday (1), I said (6B. & 8. A 


at p. 746); { ; 
nee order to give rise to a charge as regards general average, it is essential 
that there should be a voluntary sacrifice to preserve more subjects than one 
exposed to a common jeopardy, but an extraordinary expenditure ie er 

that purpose is as much a sacrifice as if instead of money being expen é 

money's worth were thrown away. It is immaterial whether the shipowner 

sacrifices a cable or an anchor to get the ship off a shoal, or pays the worth 
of it to hire those extra services which get her off. It is quite true that so 
long as the expenditure by the shipowner is merely such as he would ineurin the 
fulfilment of his ordinary duty as shipowner, it cannot be general average. 
I may observe that in the specimen of an adjustment given in ABBOTT ON SHIP- 
pina (5th Edn.), pt. 3, ch. 8, s. 16, p. 359, and sanctioned by Lorp TENTERDEN s 
high authority, one of the items allowed is ‘‘expense of bringing the ship off the 
sands £50.’ That item must have been a disbursement to pay for services 
hired. I think that the promise stated in the first paragraph of the statement of 
claim is one that would be implied by law in every contract for the carriage of 
goods. The shipowners have, I think, a lien till the contributions are paid or 
secured. The goods owner may raise the question whether any, and if any what, 
contribution is due, by offering to pay what, if anything, he admits to be due, 
demanding the goods, and if refused bringing trover, and so raising the question 
whether he has been ready and willing to pay enough. But I see no reason why 
the same question should not be raised in this form of action. Questions of this 
sort are generally more conveniently settled by average adjusters as arbitrators, or 
by stating a case on any question of law on which the opinions of average adjusters 
differ; but the action having been brought must be disposed of. 

I have come to the conclusion that, on the evidence given at the trial, it was 
not a simple issue whether the whole sum actually paid by the shipowners to the 
owners of the Shanghai was chargeable to general average, and, if that was not 
made out, that nothing was to be recovered. I do not think that it would follow 
merely from the shipowner having become liable to pay and having paid that sum, 
that the whole of it was chargeable to general average. I think it might well be 
that on this evidence the proper conclusion was that something differing from that 
sum might be chargeable, and I think that, till it is ascertained whether any sum 
was chargeable, and what the sum was, the case is not ripe for decision. I do not 
think that the answers by the jury to the questions asked by the learned judge at 
the trial suffice to enable this House to solve that question. I have, therefore, 
come to the conclusion that neither the judgment given by Cave, J., in favour of 
the plaintiffs for the whole amount, nor the order of the Divisional Court entering 
judgment for the defendants, nor the order now appealed against restoring the 
judgment below, can be supported, and that the only course that can be adopted 
by this House is to order a new trial, 

The principles on which I come to this conclusion have not often been discussed 
in a court of law; they probably often come before average adjusters, and are of 
great importance. The contract of the shipowner is to carry on the goods to their 
destination. In Beldon vy. Campbell (2) it is said by Parke, B., with, I think, 
perfect accuracy (6 Exch. at p. 889): 

“There is no doubt of the power of the master by law (but some as to what 

extent it goes) to bind the owner. The master is appointed for the purpose 

of conducting the navigation of the ship to a favourable termination, and he 
has as incident to that employment a right to bind his owner for all that is 


necessary, that is upon the legal maxim, Quando aliquid mandatur, mandatur 
et omne per quod pervenitur ad illud.”’ 


I think that if the question here raised had been whether the owners of the 
Achilles were bound by a contract made by their master to pay the owners of 
the Shanghai the sum in question, the first questions asked by Cave, J., would have 


F 
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been perfectly right. I do not, however, think that on the evidence any question 
of the authority of the master to bind his owners really was raised. é 
of shipowners had a common agent, Drysdale, Ringer & Co., and I should rather 
conclude that Drysdale, Ringer & Co. were the persons who, on behalf of the 
owners of the Shanghai, agreed to send out the Shanghai to help the Achilles as 
soon as the master of the Achilles signalled that he wanted help, and that the 
amount of remuneration to be paid by the owners of the Achilles to the owners of 
the Shanghai was not discussed or settled between the captains at all, but was 
settled in the first instance by Drysdale, Ringer & Co., and afterwards the two 
sets of shipowners ratified and agreed on what they settled. 

I think, therefore, that it was quite clear that there was a contract binding on the 
owners of the Achilles to pay this sum of £2,691 19s. 6d. to the owners of 
the Shanghai, whether it was made by themselves or by their master for them 
is as far as regards the binding of the owners of the Achilles, unimportant. But 
neither the owners of the ship nor their master have authority to bind the goods, 
or the owners of the goods, by any contract. The master has, I think, authority 
to make for his owners all disbursements which are proper for the general purposes 
of the voyage, and when once those disbursements are paid for, either by the 
master out of funds belonging to the owner which the master has, or by funds 
which the owners themselves apply to discharge a contract which they either could 
not dispute because the master had bound them to make it, or did not choose to 
dispute, I think that the disbursement, in so far as it is a disbursement for the 
salvation of the whole adventure from a common imminent peril, may properly be 
charged to general average. But I think there is neither reason nor authority for 
saying that the whole amount which the owners of the ship choose to pay is, as a 
matter of law, to be charged to general average; and though I quite agree that there 
is some evidence here that the Achilles and her cargo were both in danger, and 
were both saved by the services of the Shanghai, and though I also agree that it 
is not a question of law whether the amount of the sum charged as a disbursement 
was exorbitant or not, still I cannot find that any question as to the amount was 

i jury. 
eta seine cet if such a question had been submitted to a jury there “A 
much in the evidence that might make it very doubtful whether the jury wou 

i i 2 { the goods if uninsured. 
think this sum properly chargeable against the owners 0 8 
If they thought the charge was against underwriters, there is a ann ee 2 
oe ; rwriters’ tr such as to 
i ssion, not confined to jurymen, that the underwriters trade is 
Bt it right to be liberal in deciding any doubtful pene aia ya 
not think this ought to influence, but it might do so. sae ao i a pie 
that the opinion of the jury was taken at all as to the parents Prema 
that question may be raised, and it may be a Eerie Ss eens fae shot ke) 
what evidence bears on it, and what the Spies ere saat ie eee 
I think it better not to prejudice the SS EDK ae a pre by 
that the owners of the Achilles had by cobtret "1 had paid it, ia not, I think, eon- 
themselves, become bound to pay this sum, and ha i mre th: shongla pee gate 
clusive that the whole of it was chargeable to genera rage, 
ot Sea the order of this House should be 
costs of the trial, and in the on ae 

; and that as neither party can pe Sun 
apo pe party should bear his own costs in this House. 
accordingly. | 

appealed from reversed, except 80 
elie shel Division that judgment be en 
remitted with directions for a new trial. 

Solicitors: Waltons, Bubb & Walton; lux, 

[Reported by C. J 


The two sets 


for a new trial, and that all the 
and in the Court of Appeal, are 
said to have succeeded in this 
I, therefore, move 


far as it rescinded the order of the 
tered for the defendants. Cause 
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INGLIS v. STOCK 


[House or Lorps (The Earl of Selborne, L.C., Lord Blackburn, Lord Watson 
and Lord FitzGerald), March 26, 27, 30, 1885] ; 


[Reported 10 App. Cas. 263; 54 L.J.Q.B. 582; 52 L.T. 821; 
33 W.R. 877; 5 Asp. M.L.C. 422] 


Insurance—Marine insurance—Insurable interest—Goods at purchaser's risk— 

Sale of goods f.o.b. 

By agreements in writing D. agreed to sell to B. 200 tons of sugar of a 
certain quality at an agreed price f.o.b. Hamburg, payment by cash in London 
in exchange for bill of lading. B. re-sold to the respondent the same quantity 
at an increased price, but otherwise on the same terms. D. also sold 200 
tons of sugar to the respondent on the same terms. D.’s agent shipped 390 
tons of sugar in one ship to satisfy these two contracts. The usual course of 
business was not to appropriate specific bags of sugar to particular contracts 
until after the shipment, and after D. had received the bills of lading. The 
ship and cargo were lost before any appropriation was made, but D., on hearing . 
of the loss, appropriated 200 tons to B.’s contract, and 190 tons to that of the 
respondent who paid the contract price and obtained the bills of lading. He 
had a floating policy of insurance on goods, and declared under it in respect 
of the sugar so lost. In an action on the policy by the respondent against 
the underwriters, 

Held: the sales being “‘f.o.b. Hamburg” the sugar was at the respondent’s 
risk after shipment, he had an insurable interest in it, and the underwriter 
was liable. 


Notes. Considered: Wimble, Sons & Co. v. Rosenberg & Sons, [1913] 3 K.B. 
743. Explained and Distinguished: Healy v. Howlett, [1917] 1 K.B. 3387. Re- 
ferred to: Colley v. Overseas Exporters (1919), Ltd., [1921] All E.R.Rep. 596; 
London County Commercial Reinsurance Office, [1922] 2 Ch. 67; Wilson v. 
Wright, [1937] 4 All E.R. 871; Comptoir d’Achat et de Vente du Boerenbond 
Belge S.A. v. Luis de Ridder, Limitada, [1949] 1 All E.R. 269; Demby Hamilton 
€ Co. v. Barden, [1949]-1 All E.R. 435. 

As to insurable interests, see 22 Haussury’s Laws (3rd Edn.) 96-100, as to risk 
of unascertained goods, see 34 Hatspury’s Laws (3rd Edn.) 77, as to when payment 
is ordinarily due, see ibid. 115, as to when property passes and shipment, see ibid. 
176-177. For cases see 29 Dicesr (Repl.) 51 et seq., 125 et seq.; 39 Dicesr 
530, 558-9, 


Cases referred to: 
(1) Browne v. Hare (1859), 4 H. & N. 822; 29 L.J.Ex. 6; 7 W.R. 619; 157 
Ii.R. 1067; sub nom. Hare v. Browne, 33 L.T.0.8. 834; 5 Jur.N.S. Tiki, 
Ex. Ch.; 89 Digest 513, 1306. 
(2) Anderson v. Morice (1875), L.R. 10 C.P. 609; 44 L.J.C.P. 341; 33 L.T. 355 ; 
24 W.R. 30; 3 Asp.M.L.C. 31, Ex. Ch.; affirmed (1876), 1 App. Cas. 713; 
46 L.J.Q.B. 11; 385 L.T. 566; 25 W.R. 14; 3 Asp.M.L.C. 290, H.L.; 29 
Digest (Repl.) 182, 745. 
(3) Sparkes v. Marshall (1836), 2 Bing.N.C. 761; 2 Hodg. 44; 3 Scott, 172; 5 
L.J.C.P. 286; 132 E.R. 293; 29 Digest (Repl.) 128, 712. 
Also referred to in argument : 
Seagrave v. Union Marine Insurance Co. (1866), L.R. 1 C.P. 805; Har. & Ruth. 
302; 385 LJ.C.P. 172; 14 L.T. 479: 12 Jur.N.S. 358; 14 W.R. 690; 2 
Mar.L.C. 331; 29 Digest (Repl.) 182, 749. 
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Appeal by the defendant from isi 
q a decision of the Court of A 5 
af Appeal ( 
Sahil BaGGauiay and Linpiey, L.JJ -), reported 12 Q.B.D. reir: soi 
aa ton of Fiexp, J., reported 9 Q.B.D. 708, upon further consideration “hone 
e facts appear in the speech of the Ear or Setporne, LC ts 


Sir Farrer Herschell Q.C., Cohen, Q.C 
»Q.C., » 9.C., and Gorell Barnes for th 
Charles Russell, Q.C., Reid, Q.C., and Danckwerts for the Se Oe ant ga aaa 


THE EARL OF SELBORNE, L.C.—The question in this case is 
respondent had at the time of the loss of the steamer City of Dublin in the riv 
Elbe, on Feb. 4, 1881, an insurable interest in 3,900 bags of sugar, part a vit 
vessel s cargo. The Court of Appeal, reversing a judgment of Fr "J toktied 
in the respondent's favour. ‘ ei siege 

By two contracts, dated respectively Jan. 7 and 12, 1881, which were. ex 
as to dates and parties, identical in their terms, Messrs. Droks & Co ethane 
of London, agreed to sell to one Beloe and to the respondent respestivel 900 A 
each of German beetroot sugar, to be shipped from Hamburg. The Li sat t : 
of the contract between Drake and Beloe are these : A oe) 


whether the 


‘London, Jan. 7, 1881, Messrs. W. Beloe & Co. We have this day sold to you 
for your account 200 tons German beet sugar of the crops 1880-1881, at 21s. 9d 
per ewt. of 503 kilos. net f.o.b. Hamburg for 88 degrees net saccharine contenta! 
... The sugar shall analyse between 85/92 net both inclusive; sixpence per 
ewt. to be paid or allowed for each degree above or below 88, fractions in 
proportion; but anything above 92 not to be paid for. The analysis is to be 
effected by a public German chemist... for January delivery at Hamburg 
payment by cash in London in exchange for bill of lading; less two months’ 
interest at 5 per cent per annum. Any dispute arising out of this contract 
to be settled by arbitration of two London brokers in the usual way.”’ 


By another contract dated Jan. 7, the respondent bought from Beloe the sugar 
which Beloe had contracted to buy from Drake & Co., upon substantially the 
same terms, except that the price to be paid for it to Beloe was to be 21s. 103d. 
per ewt., subject to like variations between the same limits; and that the average 
analysis of the whole contract was ‘‘not to exceed 90.” The price, therefore, in 
each case was to be variable, according to the percentage of saccharine matter in 
the sugar; the goods were in each case to be delivered at Hamburg free on board, 
and consequently were, after shipment, to be at the purchaser's risk; and the 
bills of lading were to be retained by the vendors till the purchase moneys were 
paid. 

The respondent and Beloe at Bristo 
engaged space for these sugars in a general 
of steamers trading between Bristol and Hamburg. 
Bristol, being informed by the respondent of his two pur 
Drake & Co., and learning from Beloe that Drake & Co. we 
their correspondents at Hamburg that 400 tons of sugar would om ; 
ship’s cargo from Drake & Co. I do not think it material, but it is ents 
notice that the respondent did not know from whom Beloe had bought, ae oe 
& Co. did not know that Beloe had sold to the respondent till after the eer : e 
quantity actually put on board the City of Dublin at Hamburg was only we rae 
or 390 tons. As to this, I think it enough to say that if the respondent wou pit 
had an insurable interest in 4,000 bags, under the circumstances of the case sa 
had, in my opinion, such an interest though the quantity was any pt ieee rn 
other sugar belonging to Drake & Co. was put on board this pes as ae 
bags were, therefore, specially separated from the bulk of the vendors own sugar; 
and they were shipped under Drake & Co.'s contracts wl ct 
dent, with a view to, and in fulfilment of, the agreement of Drake 


to put the purchased sugars ‘free on board.” 


t, and the agents of Drake & Co. at Hamburg, 
ship, the City of Dublin, one of a line 
The shipping agents at 
chases from Beloe and 
re his vendors, advised 
be coming for that 


ith Beloe and the respon- 
& Co., as vendors, 
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he present controversy arises out of the manner in which this was an a 
bag was distinguished by a mark denoting its percentage, according o certi : 
analysis, of saccharine matter; and ten bills of lading, for parcels st mar , 
corresponding to those on the bags, were made out in an impersona raat a 
sent, according to the contracts, to Drake & Co., to be retained by them till a 
time of payment should arrive. The aggregate consignment, except as ot ec 
deficiency of 100 bags, was proper and suitable to fulfil the two contracts, wit phi 
exceeding as to either of them, the average of 90 per cent. of saccharine mpBtters 
and, according to the evidence of Mr. Hales, a partner in the firm of Drake x Co., 
it was made up and ‘‘ordered forward” as being ‘‘so divisible.’’ But no particular 
bags were then set apart or marked as applicable to the one contract more than 
the other; it was thought sufficient by Drake & Co., or their agents, to leave this 
to be done when the bills of lading came forward. There would be no practical 
difficulty in doing it in a proper and reasonable way, even if the plaintiff had not 
produced Beloe’s contract, inasmuch as neither purchaser could claim, and Drake 
& Co. were not to be paid for any excess beyond 90 per cent. of the average 
analysis of the whole contract, though it was conceivably possible that it might 
have been done perversely and unreasonably. The decision was, in fact, made 
by Drake & Co., who forwarded invoices of the parcels attributed to each purchaser 
on the evening of Feb. 4, after they had received notice of the loss. In the 
division so made the deficiency of ten tons was ascribed to the respondent's econ- 
tract, being the later in date. No question was raised by the respondent or by 
Beloe; and the purchase moneys were paid by the respondent according to the 
contracts and invoices. But by this, which was done after the loss, the under- 
writers were, of course, not bound. 

It is contended, on the part of the appellant, that under these circumstances, 
and for want of a proper division before the loss, the shipment had not the effect 
of divesting the prior title of Drake & Co., the vendors, or of passing any interest 
in these sugars to the respondent. This argument appears to me to confound 
two very different things—the appropriation necessary as between vendor and 
purchaser, and the division, as between purchaser and purchaser, of specific goods 
actually appropriated to the aggregate of the two contracts. I do not think it 
follows that there could be no appropriation by the vendor of which the purchasers 
might take the benefit, merely because the parcels of goods appropriated were 
mixed in the act of appropriation so as to require some subsequent division or 
apportionment. Whether this may have happened by previous agreement or course 
of dealing between all the parties, in which ease there could be no serious doubt, 
or by accident, error, or want of proper care on the vendor's part, appears to me 
to make no difference in principle. The purchasers might possibly be entitled to 
reject, but the vendors could not, in my opinion, without their consent, retract 
the appropriation. 

In the present case I see no reason to doubt that the difficulty arising from the 
confusion of parcels—material only to the settlement of the amount payable by 
the respondent to his two vendors—if not solved by consent or arbitration, for 
which each contract provided, would have been soluble by principles of law 
applied to the facts and the terms of the contracts. The necessity for doing this, 
and the fact that it had not been done at the time of the loss, do not in my 
opinion Sufficiently distinguish this case from Browne v. Hare (1), and eattier 
authorities to the same effect. The goods were, by the act of the vendors, separated 
from all other goods belonging to them; they were shipped ‘‘free on board” in 
oer ae ee the purchaser's ship, under two contracts so to deliver 
aa pikes de 2 epee subject to the payments to be made by him to 
; _& Yo. and Beloe, the respondent was then, though Drake & Co. did not 
i PR pe I poenah infer from any part of the evidence that in 
filling, thers contra saceam kaos Rae ac ep sesh; Sistesomnia 
oi ase zt : 8, and to take upon themselves, contrary to those contracts, 

Subsequent risk of loss, and the liability to freight. Yet this, as it seems to 
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me, would be the necessary result of the a ; 
ppellant’s argument. I think th: 
order appealed from is right, and I move your Lordships to affrr, ; ae ~ 
ee g your Lordships to affirm it, and to dismiss 





LORD BLACKBURN.—1 also agree that there is no occasion 

for the respondent. The respondent had insured himse 

B the extent of £5,000. One of the policies is set out as 

policy for £4,000, part of £5,000, and is marked in the 

the respondent caused himself to be insured in respect 
steamer 


to hear the counsel 
lf by floating policies to 
a sample policy. It is a 
margin No. 4247. By it 
of goods conveyed in a 


from the continent of Europe between Havre and Hamburg, both ports in- 
cluded, and or Rouen, and or Nantes, to Bristol upon any kind of goods and 
merchandises, beginning the adventure upon the said goods and phorihinnaiees 
from the loading thereof aboard the said ship at as above, upon the said ship 
etc., including all risks of craft, and so shall continue and endure durino het 
abode there upon the said ship, etc., and, further, until the said ship wit 
all her ordnance, tackle, apparel, etc., and goods and merchandises te 
ever, shall be arrived at as above upon the said ship, ete., until she hath 
D moored at anchor twenty-four hours in good safety and upon the goods and 
merchandises until the same be there discharged and safely landed. . . . The 
said ship, etc., goods and merchandises, etc., for so much as concerns the 
assured by agreement between the assured and assurers in this policy are 
and shall be valued at £4,000, part of £5,000, on sugar to be hereafter valued 
and declared. To follow policy for £4,000, No. 3/4246 dated Dec. 6, 1880.”’ 


The meaning of ‘‘to be hereafter valued and declared,’’ is that if the insured 
has several adventures out, all within the description in the policy, he may select 
at his pleasure which is to be protected by the policy; and, on his giving notice 
of such a selection to the insurers, the policy is as if it had named that adventure 
from the beginning. Of course, if adventures have been previously named, these 

Ff come first, and, whether those prior subjects of insurance are lost or not, the policy 
is equally pro tanto functus officio. And I believe the practice is, if there is 
nothing to show that the first adventure which came. in safe was selected not to 
be under the policy, it is taken to be so, though there is no declaration. The 
meaning of ‘‘T'o follow policy for £4,000, No. 3/4246” is, that, there being con- 
secutive policies, any loss declared is to be borne first by the earlier policies, and 
that it is not until after the policy No. 3/4246 is exhausted, cither by losses or 
declared adventures which have come in safe, that the underwriters on the policy 
which follows are to bear the balance of the loss, if any. There is not, as far as I 
remember, any other: difference between a policy in the present form, with a 
declaration that it is on sugar valued at £8,800, and sailed in the City of Dublin 
steamer, which sailed from Hamburg to Bristol on Feb. 8, 1881, and an ordinary 
sugar, valued at the same sum, on the same steamer, on the 


1 policy for the same 


same voyage. é | ake . 
The appellant is an underwriter for £150 on each of these consecutive floating 


policies. There is no dispute, at least now, that the City of aes ibe 
steamer, and the voyage such a voyage as was within the ipentees i = pe. _— - 
that the values and declarations were properly given, nor that t ete r ws . he 
left unexhausted on the policies to enable the underwriters: to wae os singe mas 

I But it was said that the situation of the respondent with regard to pa ee 
not such as to give him an insurable interest. And 2 ie - te * ion 
order to recover against an underwriter, the assured mus or Pegseageis 
loss in respect of the thing insured. In case of an insurance on goods, 


that he had at the time of the loss the whole legal property ce here pepe 
were lost, he undoubtedly does show it. B that this is y 


ut I do not agree 
way in which he can show an insurable inte 


rest in goods, or that any relation to 
' arg ‘j se the whole 
goods such that if the goods perish on the voyage the person will lose the whole, 
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and if they arrive safe will have all or part of the goods, will not give an interest 
which may be aptly described as ‘‘goods.”’ 

In the present case there has been a good deal of extraneous matter brought 
into the discussion. I think if it had been remembered that the three contracts— 
viz., that of Jan. 7, between Drake and Beloe, that of the same date between 
Beloe and the respondent, and the contract of Jan. 12, between Drake and the 
respondent—were all in writing, and it had been seen that they are so expressed 
there is no doubt as to their construction, the objection 
, not, I think, for its benefit. Drake & 
in Germany, 


that, in my opinion, 
would have been much more clearly raised 
Co., of London, who were large importers of beet sugar manufactured 
made a contract with Beloe, of Bristol, who bought to sell again. There are, I 
gather, trading lines of steamers running from Hamburg to Liverpool, Leith, and 
Bristol, and, it may be, other places; but to London, if a steamer is wanted from 
Hamburg, it must be chartered, but of course it may be chartered. By the con- 
tract Drake & Co. bound themselves to Beloe to supply 200 tons of German beet 
sugar of the crop of 1880-81. It was not only to be German beet sugar, but it was 
to analyse between 85 and 92, ‘‘but anything above 92 not to be paid for.’’- No 
portion of the sugar now in dispute was cither below 85 or above 92, so that this 
term does not come into operation. The sugar was to be “‘net free on board at 
Hamburg,’’ and it was for January delivery at Hamburg. The price was to depend 
upon the ‘“‘average analysis of the whole contract. Should the average analysis 
of the whole contract exceed 90, such excess is not to be paid for.’’ Counsel for 
the appellant raised an argument on this clause which I shall notice by and by. 
The price was to be paid in London in exchange for bill of lading. . 

Under this contract the first thing to be done was by Beloe, the buyer. He 
rust let Drake, the seller, know in good time on what ship the goods were to be 
shipped free on board, for, till he knew that, Drake could not put the goods on 
board. As soon as he had secured room in the steamer he selected, and let 
Drake & Co. know in good time on what steamer they were to ship them, Drake & 
Co.’s part of the contract begins; they are bound to have there at Hamburg, and 
to ship free on board that ship, 200 tons of sugar answering in all respects to the 
description in the contract. Provided that sugar of the proper quantity and 
description was put on board that ship, it was no concern of Beloe’s where or how 
Drake & Co. got it. So soon as they had done that they had fulfilled their part 
of the contract so far. But the price was to be paid in London in exchange for 
bill of lading; and no doubt from that it is to be implied that Drake & Co. were 
to take a bill or bills of lading for the sugar they put on board, and were in due 
time to be ready and willing to give the bills of lading in London in exchange for 
the price. If Drake & Co. did this Beloe was bound to pay the price. Beloe had 
on the same day, but whether before or after he had made the contract with 
Drake & Co. does not appear, made a contract with the respondent to supply him 
with 200 tons of sugar at 1}d. a ewt. higher price than that at which Drake had 
agreed to supply Beloe. As the respondent knew where he wanted the sugar, this 
was to be shipped ‘‘free on board A 1 steamer to Bristol.’’ The description af the 
sugar was the same as that in the contract between Drake and Beloe, except that 
eis ta Pear eeere ins Nee exceed sical Counsel for the appellant said 

ag ysis exceeded 90 Beloe was bound to take it from Drake 
but not to pay the excess in price; but the respondent was not bound to take this 
more valuable lot at all, but would be in his right if he rejected it. What e id 
have been the case if that point had been raised by the facts we need not in 
ret I have a strong suspicion that a jury would not much favour it — 

sooking at the documents, it appears the BORE eco y 
but that by no possible shuffling of the Nee Wee me RESTRRSA DRE He 

) f y put on board the Citi 
of Dublin could 2,000 bags have been selected the average of which would | 
90. The respondent did not know, and had no reason to inquire ye ae 
was to get the sugar with which he was to supply him. He 2 sare Stock, 
the agent for the Bristol line of steamers, and, according to the evidence his 
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directions were t 
0 
: at the end of the kara room for the 200 tons in the steamer which wo 
the steamers t 1; and on Jan. 11, E. Stock & Son, th ich would leave 
, wrote to Nisstle and Giinther the following lette e Bristol agents for 
D i ich 


i ent th é ; i j 
Ww h V IDEXsS-. 


R further parcels in treaty,”’ There are also 


and so forth. This, it must i ; 
Res alin eon! Fan. i Oeree re before the contract between Drake and 
ete celia ei ices ead asthe de never ere can be any doubt raised that the 
= board iii sholiewhiah “Belo shake eee room on that steamer to take 
to conceive. He had to advise Beloe of or nae to be shipped, I am unable 
C: I see no possible reason for doubting that he a and it is sworn that he did so, and 
The position of things, then, as between se 1 
The respondent had done his part, and unl le and the respondent was this: 
_anyone else, put the proper quantity of su ite Beloe by himself, or Drake, or 
the steamer, the respondent had a right ae pe the proper description on board 
put the proper quantity on board he was cS against Beloe. If Beloe did 
) for bills of lading, and it was no answer th > to recover the price in exchange 
the bill of lading was offered. He did iad <Sapaiateras perished at sea before 
numbers of 2,000 bags undoubtedly put on of, a specifying the marks and 
_. shipped on the respondent’s account. If these ‘se sina ie pri Mae Re 
ee egasitip-is difficullto imagine nett ere proper bills of lading for the 
said that the bills of lading, which he offered t ase of the loss of sugar. It is 
y . not the bills of lading of goods shipped ae ‘lie taint a oa 
ublin, and, therefore, the respondent Wy ae wWeeisend ent in the ity of 
such bills of lading; instead of being 1i ee es 
action against him for breach of ee cae oe es a ek rR 
This requires us to notice some more of the Lad When ie ae eee 
had made his contract with Drake on Jan. 12, he at ark r a d i see ee 
Stock & Sons, who, on that very day advised hustle & Co. hay-the potash 
coming; so that he had done his part in securing room for that 200 ton ; nd if 
Drake & Co. have not shipped them he has a cause of action against ae “They 
= ie area ls en aN tons, 10 tons or 100 bags meant to 
te eee 0 a genet Bee Drake & Co. sent an invoice and 
; ’ | Beloe, if Drake & Co. have offered the 
respondent bills of lading for goods which were not shipped for him, he has a 
cause of action against them, and was not bound to pay. But if Drake & Co. have 
fulfilled their contract, and the bills of lading are those referring to the 1,900 
bags, then the subsequent loss by perils of the sea is no answer. The respondent 
must pay the price, and has lost it, and that is as clear a loss as can well be. 
When Drake & Co., or rather their agents at Hamburg, were shipping the sugar 
[ and held the mate’s notes, it was no doubt their business to see that a proper 
bill of lading for each separate shipment was signed ; and if at any time before the 


bills of lading left Hamburg they had been allocated to each shipment, no objection, 
could have been raised. But instead of doing so the whole 


of the bills were sent in a lump to London that they might be allocated there. 
Drake & Co. had no interest in favouring one more 


This was perfectly bona fide. 
[ than the other, and were to be paid exactly the same price per bag, whether they 
allocated it to the one or to the other. And if they had done this before the loss, 
I do not see what damage either Beloe or the respondent could have sustained by 


the allocation being made in London instead of in Hamburg. 
respondent had sustained some 


— 


not even an idle one, 


I have been quite unable to see, even if the 
damage, that it could have been damage going to the whole root of the matter, 
so as to form 4 defence against an action by either Drake & Co. or Beloe, for not 
for the bills of lading; that is, supposing the 


goods in exchange 


paying for the 
greatly fallen, any other motive, had 


reapondent, because prices had or from 
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wished to get off. And if it were so, I think the case would fall entirely within 
what Lorp HarHerey in Anderson v. Morice (2), says is the principle of Sparkes v. 
Marshall (3). The insurers have no right to call upon the insured to exercise a 
possible option to be released from his contract. But the loss having happened 
before the actual allocation, the respondent’s loss, when it happened, was a loss 
not of 200 tons, but of 200 tons parcel of 390 tons; so that the loss, though exactly 
the same, is said not to be the same in description, because it is a loss-of an un- 
divided portion of the goods instead of being a loss of the goods themselves, I am 
quite unable myself to perceive why that should make the slightest difference. In 
the merits certainly it does not. I am quite unable to perceive why an undivided 
interest in a parcel of goods on board a ship may not be described as an interest in 
goods just as much as if it were an interest in every portion of the goods. No 
authority was cited in order to show that it was not so, and I can see no reason for 
it. Then, that being so, of course it follows that there is no defence at all, and 
this is my opinion. This, however, is not the ground on which the Court of Appeal 
decided. They thought that there was shown to be a custom, or course of dealing, 
which rendered Drake & Co.’s conduct a literal fulfilment of the contract. I am 
not satisfied that, on the evidence, such a custom or course of trade was shown. I 
do not say that it is not, but I should at least wish to hear the respondent's counsel 
before deciding on that ground. On the other, as I have already intimated, I have 
no doubt at all. 


LORD WATSON and LORD FITZGERALD concurred. . 
Appeal dismissed. 


Solicitors : Waltons, Bubb & Walton; Hollams, Son & Coward. 


| Reported by C. 2. Matpen, Esq., Barrister-at-Law. | 


GLYN, MILLS & CO. v. EAST AND WEST INDIA DOCK CO. 


[House or Lorps (Lord Selborne, L.C., Harl Cairns, Lord O'Hagan, Lord 
Blackburr, Lord Watson and Lord FitzGerald), July 8, 4, 6, August 1, 
1882] 

[Reported 7 App. Cas. 591; 52 L.J.Q.B. 146; 47 L.T. 309; 
31 W.R. 201; 4 Asp.M.L.C. 580] 

Shipping—Carriage of goods by sea—Delivery—Bill of lading made in several 
parts—Presentment to shipowner or warehouseman of one part—No know- 
ledge or notice of prior endorsement of other part, 

If one of a set of bills of lading made in parts is produced to the master 
of a ship by the consignee or an endorsee, and the. master has no notice or 
knowledge of any prior endorsement of one of the other parts, although he has 
from the form of the bill, notice that there are other parts of the bill of Here 
in existence, he is justified in delivering the goods upon the part present 4 
to him. If, however, he has notice or knowledge of two conflicting ened ne 
must deliver to the rightful holder at his peril, or interplead. : Des 

— : Bowers (1) (1753), 1 Hy. Bl. 864n, disapproved. 

A warehouseman taking the custody of goods un isi 
Merchant Shipping Acts is under an shiletinn to a “ idiot en) 
person to whom the shipowner was by his contract bound to deliver ne eH 
is justified or excused by the same things as would justify or excuse the Mee: 
C. & Co. were consignees of goods shipped under a bill of lading made oa 
in three parts, each of which parts bore the words ‘‘the master = the Bee 


B 
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A hath attirmed three bills of lading all of this tenor and date, the one of which 
bills being accomplished the others to stand void.”’ The consignees sip sed 
the first part to the appellants for valuable consideration. On the cing 
the ship the goods were warehoused with the respondents under the Swe 
of the Merchant Shipping Amendment Act, 1862, ss. 66-78, and entered at 
the Customs by C. & Co. as owners. The respondents had no notice or know. 
B _iedge of the title of the appellants. C. & Co. later produced to the respondents 
the second part of the bill of lading, and obtained delivery of the goods u oe 
orders signed by them as consignees. : wat 
Held: the appellants could not maintain an action against the respondents 
for conversion of the goods. . 


; Sewell v. 
urdick (1884), ante p. 228; Leduc ¢ Co. v. Ward, [1886-90] All E.R.Rep. 266. ‘ 


As to the delivery and warehousing of cargo, see 85 Hatspury’s Laws (8rd 
} Edn.) 449 et seq.; and for cases see 41 Dicesr 529-531. For the Merchant Ship- 
ping Act, 1894, see 23 Hauspury's Srarurrs (2nd Edn.) 395. 


C Notes. Considered: Sanders v. Maclean (1883), 11 Q.B.D. 397: 
Bi 


Cases referred to: 
D (1) Fearon v. Bowers (1758), 1 Hy. Bl. 364, n.; 126 E.R. 214, N.P.; 41 Digest 
§29, 35738. 
(2) Shaw v. Foster (1872), L.R. 5 H.L. 821; 42 L.J.Ch. 49; 27 L.T. 281; 20 
W.R. 907, H.L.; 85 Digest (Repl.) 295, 152. 
(3) London and County Banking Co. v. Ratcliffe (1881), ante p. 486; 6 App. Cas. 
722; 51 L.J.Ch. 28; 45 L.T. 822; 80 W.R. 109, H.L.; 85 Digest (Repl.) 499, 
y 1864. 
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who were bankers in London, had advanced money to Messrs. 
Cottam, Morton & Co. upon the security of a cargo of sugar, of which Cottam, 
Morton & Co. were the consignees. The bill of lading had been made in three 
parts, and Cottam, Morton & Co. endorsed the first part to the appellants. Upon 
the arrival of the ship the cargo was warehoused with the respondents under a 
stop-order for freight, in accordance with the provisions of the Merchant Ship- 
ping Amendment Act, 1862. Cottam, Morton & Co. were entered in the manifest 
as consignees of the cargo, and they handed to the respondents the second part of 
the bill of lading, and paid the freight. Later, they gave a delivery order to a firm 
of Williams & Co., to whom the respondents delivered the sugar. The respondents 
had no notice of the appellants’ title. The bank then commenced this action 
against the dock company to recover damages as for a conversion of the goods. 


Sir Farrer Herschell, Q.C., Benjamin, Q.C., and Gorell Barnes for the appellants. 
Sir Hardinge Giffard, Q.C., Cohen, Q.C., and Pollard for the respondents. 


Their Lordships took time for consideration. 


The appellants, 


Aug. 1, 1882. The following opinions were read. 


LORD SELBORNE, L.C.—Having had the advantage of seeing in print the 
opinion of my noble and learned friend, Lorp Biacksurn, on this case, with whieh 
I agree, I shall content myself with making a very few observations. very one 
claiming as assignee under a bill of lading must be bound by its terms, and by the 
contract between the shipper of the goods and the shipowner, therein expressed. 
The primary office and purpose of a bill of lading, although by mercantile law and 
usage it is a symbol of the right of property in the goods, is to express the terms 
of the contract between the shipper and the shipowner. It is for the benefit of the 
shipper that the right to take delivery of the goods is made assignable, and it is for 
the benefit and security of the shipowner that when several bills of lading, all of 
the same tenor and date, are given as to the same goods, it is provided that ‘‘the 
one of those bills being accomplished, the others are to stand void.’’ It would 
be neither reasonable nor equitable, nor in accordance with the terms of such a 
contract, that an assignment, of which the shipowner has no notice, should prevent 
a bona fide delivery under one of the bills of lading, produced to him by the person 
named on the face of it as entitled to delivery (in the absence of assignment), from 
being a discharge to the shipowner. Assignment, being a change of title since the 
contract, is not to be presumed by the shipowner in the absence of notice, any 
more than a change of title is to be presumed in any other case, when the original 
party to a contract comes forward and claims its performance, the other party 
having no notice of anything to displace his right. He has notice, indeed, that 
an assignment is possible, but he has no notice that it has taken place. There is 
no proof of any mercantile usage putting the shipowner, in such a case, under an 
obligation to inquire whether there has in fact been an assignment or not; and, 
in the absence of such usage, I am of opinion that it is for the assignee to give 
notice of his title to the shipowner, if he desires to make it secure, and not for 
the shipowner to make any such inquiry. 
ee deere ike ae 0 ae bs te cara which will be referred to 
those of your lexi Fae in Sh ie ia? fat (ohisia cece 
Banking Dees Ratelifie HF a : R x Aaa (2) and London and County 
rt avant ee ae ; was pre in the argument at the Bar that 
“a eee Pee ae 3 cine < t ‘ first person who claimed it by virtue of 
not be denied sieheogh auth : cS a Sa? 2 re see) er ad ae 
endorsement of spechee t fhe sa a BE oe ae 
nas par of the bill of lading to another person for valuable 
ee have the legal title to the goods. It is clear, therefore, that the 
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of the bill of lading on which he makes a like bona fide delivery ; 

have spoken of the ‘‘shipowner’’ throughout, because, he yeti: : 
of the dock company, for the purposes of the present question is | " apes: 
respect different from that of the shipowner. The appeal, theref - eres. 
opinion, to be dismissed, with costs. ore, ought, in’ my 





EARL CAIRNS. I also am of opinion that this appeal must fail. There i 
necessity for going at length into any of the facts of the case, for on th f le 
has really been no dispute; but I think it is desirable to stat t th capa ane 
‘opinion which I have formed is that the respondents are aes ve mika pid he 
in this case than the shipowner himself would have been, and salle: es sare 
that they are not under any lower or less liability aa ie e other hand, 
looked upon, in a general. point of view, as if the dial Bee had fit ma isd _ 
the dock company, but by the shipowner himself. I think that that is ea: f 
because the opinion which your Lordships will express will be an epihide apple He 
generally to the case of shipowners, and will not be founded upon any s sail ; 
cumstances connected with the present case. So also, it paneanshens me th i 
neither the appellants nor the respondents in this case can be said to be guilt ie 
any laches whatever, much less of any want of good faith. There was no Tie in 
law on either side, nor was there any bad faith. It is quite clear that Cottam 
Morton & Co. produced to the dock company, whom I will suppose to be the hee 
owner, one part of the bill of lading, and on the production of that part of the bill 
of lading the delivery of the goods took place. 

That leads me to consider what is the position, with regard to a bill of lading of 
this kind, of a shipowner at an out-port? A shipowner or his agent at a distant 
port undertakes to carry certain goods; he receives the goods upon a contract of 
affreightment; he, or the captain, his servant, the master of the ship, gives a bill 
of lading. I will suppose, in the first place, that he gives a bill of lading consisting 
of only one part. The contract in a bill of lading of that kind is that the ship- 
owner will deliver to the consignee, or to his order, or to his assigns, the goods 
which are undertaken to be carried. Of course, in a contract of that kind, it is 
obvious that questions of some difficulty and some embarrassment may arise. 
The assumption is that the person who ships the goods, or the consignee, will not 
necessarily be the person to whom the delivery is to be made. The delivery is to 
be made to him or, in the alternative, to his order or to his assigns. Questions, it 
is obvious, therefore, may arise: Has the consignee ordered the delivery to be 
made to any person else? Has he assigned the contract or the property in the 
goods? If he has, to whom has he assigned it? Are there more assigns than one, 
and, if so, in what order of assignment do they stand? 

If there were only one part of the bill of lading, the process, as it appears to me, 
would be an extremely simple one. The bill of lading would be the title deed, and 
whoever came to the shipowner, or to the master of the ship, and demanded 
delivery of the goods, in whatever right he claimed, whether he claimed as the 
original consignee, or whether he claimed as a person coming by order of the 
consignee, or whether he claimed as the assign of the contract or of the property, 
in any of those cases all that the master of the ship (who is not a lawyer, and hes 
not, perhaps, a lawyer at his side) would have to say is: ‘‘Where is your title deed § 
Produce your title deed.’’ If he had not a title deed, the master would be entitled 
to say: ‘‘I will not deliver these goods to you.” If, on the other hand, he had the 
bill of lading, and if there was no fraud and no notice of any different title brought 
home to the master, all that the master would have to do would be to deliver to the 
person having that title deed, and then he would be free from any responsibility. 

The confusion, the difficulty, and embarrassment have arisen from there a 
being what I have supposed, one title deed, but there being more than ae _ t a 
case three parts of the title deed, that is to say, of the bill of lading. . oe ra 
question: For whose benefit is it that there are those three parts‘ neces y aa 
for the benefit of the shipowner or for the benefit of the master. ‘To them the 


678 ALL ENGLAND LAW REPORTS REPRINT [1881-5] All E.R. Rep. 


presence of three parts of the bill of lading is simply an embarrassment. It is for 
the benefit of the shipper or of the consignee. I do not stop to inquire whether 
to them it is a benefit, or whether at this time of day (many of the reasons, if not 
all the reasons, for having bills of lading in parts being very much modified) it 
would not be better for every one that there should be only one part; that is a 
question for the mercantile world to consider. It is quite sufficient for me to say 
that it is certainly not for the benefit or for the convenience of the shipowner or 
of the master that there are three parts of the bill of lading. 

Then what has the shipowner to do? The shipowner has to protect himself from 
that which is liable to cause difficulty or embarrassment to him, and the way in 
which, as it appears to me, he does protect himself is by stating that, although 
‘the master or purser’’ ‘‘hath affirmed to three bills of lading,’’ that is to say, has 
signed three bills of lading, ‘‘all of the same tenor and date,’’ yet, notwithstanding 
that fact, ‘‘one of those bills of lading being accomplished, the others shall stand 
void,’’ which I understand to mean, that if upon one of them the shipowner acts 
in good faith, he will have ‘‘accomplished’’ his contract, will have fulfilled it, and 
will not be liable or answerable upon any of the others. If one is produced to him 
in good faith, he is to act upon that and not to embarrass himself by considering 
what has become of the other bills of lading. That appears to me to be the plain 
and natural interpretation of these words, having regard to the purpose for which 
they are introduced. I put it to the learned counsel who argued the case whether 
he could suggest any other explanation of these words which would give them a 
rational meaning, but I could not learn from the Bar that there was any other 
explanation that could be suggested. 

That being the case, there has occurred here exactly one of those instances in 
which the shipowner requires protection. He has had one of these bills of lading 
produced to him. I use the term ‘‘shipowner’’ because for this purpose I assume 
that the dock company is in the position of the shipowner. He has had in good 
faith one of the parts of the bill of lading presented to him; he has had no notice 
of any title at variance with that; he has acted upon the bill of lading so produced; 
and it appears to me that if he, or those who stand in his place, is not to be pro- 
tected, the final clause might as well be struck out of the bill of lading. — It is said 
that this will cause inconvenience to those who advance money upon bills of 
lading. I do not think that it need do so in the least. There are, at all events, 
three courses open to them, either of which they may take. The mercantile 
world may, if they think right, alter the practice of giving bills of lading in more 
parts than one. That would be one course which might be taken. But even 
supposing that the bill of lading is in more parts than one, all that any person who 
advances money upon a bill of lading will have to do, if he sees, as he will see, on 
the face of the bill of lading that it has been signed in more parts than one, will 
be to require that all the parts are brought in; that is to say, that all the title deeds 
are brought in. I know that that is the practice with regard to other title deeds; 
and it strikes me with some surprise that anyone would advance money upon & 
bill of lading without taking that course of requiring the delivery up of all the 
parts. If the person advancing the money does not choose to do that, another 
course which he may take is, to be vigilant and on the alert, and to take care that 
he is on the spot at the first arrival of the ship in the dock. If those who advance 
money on bills of lading do not adopt one or other of those courses, it appears to 
me that, if they Suffer, they suffer in consequence of their own act. Whether that 
be 80 or not, it seems to me that in this case the dock company, standing in the 
position of the shipowner, require to be protected; that they have done that which 


it was their positive duty to do; and that the judgment of the court below ought to 
be affirmed. 


LORD O'HAGAN.—I also have had the advantage of reading the opinion of my 
noble and learned friend, Lorp Biacksurn, and its exposition of the law presents 
the view which, after serious consideration, I have adopted in common, I believe, 


H 


I 


Pall 
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with all your Lordships. I cannot say that I have not had some hesitation in tl 
adoption of it. The conflict of decision between able Judges of equal a the oe 
and equally divided, the diversities of reasoning even between aioe Hy Ru 
result have agreed, the want of any recent evidence as to the usages of eae ‘ 
men in these countries with reference to bills of lading, and especially such deal 
ings with them as are the subject of our consideration, made me doubtful Nei 
time; but I am satisfied upon the whole that the ruling of the Court of A ppeal ass 
right, and ought to be upheld. ; | 
The defendants got possession of the goods from the captain, not by virtue of any 


contract or bailment, as has been contended at the Bar, but under the provisions 


of the statute and subject to the liabilities created and the duties imposed by it; 
and among them was the obligation to deliver them to such person or persons 
and on such conditions,.as the statute should be held to have indicated ard 
required to warrant delivery by the shipowner or the master. On the payment 
of the freight, and the removal of the stop-order, it seems to me that they were 
bound, as he would have been, to deliver them to the person making presentment 
of the bill of lading. I think, in the absence of express decision, the weight of 
authority having relation to it sustains the judgment of the court below; I think 
that usage, as far as we have any means of ascertaining it, is inconsistent with the 
plaintiffs’ claim, and I think, finally, that principle and policy and the necessities 
of mercantile affairs are quite in favour of the action of the defendants. 

As to authority, there is none which deals with the precise state of facts before 
us. Fearon v. Bowers (1) was different from this, as there the person yielding up 
the goods was the captain of the vessel and not the warehouseman, and he had to 
choose between two claimants—the consignee and the endorsee—whereas there was 
only one claimant known to the defendants, and they had had no notice of any 


other. I concur in the view of Lorp Trenterpen that the law should not commit a 


discretion to the captain of a ship so unreasonably large and so capable of being put 
to evil uses. But that case could scarcely have been entertained at all, if the 
lesser power to hand goods to the holder of a bill of lading, bona fide and without 
knowledge of any adverse title, had not been assumed to be warranted by usage and 
by law. I do not think the approval of that case in Lickbarrow v. Mason (4) by 
Lorp Lovucureorovcn and Butter, J., can be held to have established it in all its 
dangerous extent. The circumstances they were considering do not necessitate 
the minute examination or the complete rejection or adoption of its doctrine. But 
this, at least, may be said, unless the holder of a bill of lading was then under- 
stood to be entitled to receive the goods of which it guaranteed the delivery, we can 
searcely conceive that the larger proposition would not have been at once 
repudiated. : / 

In The Tigress (5) before Dr. Lusuinaton, when he refers to Fearon v. Bowers 
(1), he does not, expressly adopt it, in its fulness, as he did not need to do for ie 
purpose of his judgment, but confined himself to approval of it so od ie may a 
applied in the conditions of that before us. He says of Fearon v. Bowers (1) 
(Brown. & Lush. at p. 44): 

“This case is a stronger one than the present, for here it appears a peu 

had been no presentment at all by the vendee of his bill of lading. pies ais 

therefore, that the master would at least have been justified in ve pie e 

the plaintiffs, as holders of the first bill of lading presented, | : gat 

remembered that the bills of lading contain a proviso that, the first being 
accomplished, the others shall stand void.”’ yt 
Plainly, Dr. Lusnmoton considered the first presentment nies to entitle oi 
siclder {0 the delivery of the goods, and held that the delivery on ner sities 
was the ‘‘accomplishment’’ within the proper meaning of the meee ie nedteate! Ba 
the others should ‘“‘stand void.’’ Accordingly the case spheres y eed ans 
master is justified in delivering the goods to the holder Of the Arse sane 
Rafat tho stand in the master's place. 
presented,’’ which is the case of the defendants, W 
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It seems to me that, taking these cases together, they constitute a reasonable body 
of authority in support of the judgment of the court below. 

As to the practice in such matters, we have no parol testimony about it, ge 
proof at the particular trial of this case; but we have the statement of LEE, Je, 
a long time ago, that a usage existed then which would have fully warranted 
the course of the defendants; we have his direction of a verdict founded on the 
proof of it; we have Lorp TrenrerDEN suggesting the limitation of the rule so acted 
on by the Chief Justice, but not denying its existence or disapproving of it, save as 
to its excessive operation; and we have the uncontradicted assertion of a living 
judge of great experience in mercantile cases, that it is still the undoubted 
practice’ to deliver ‘‘without inquiry’’ to the holder of a bill of lading. Lastly, 
that principle and policy are in favour of such a practice appears to me reasonably 
plain, when we consider how impossible it would be for a master in a multitude of 
cases to institute satisfactory inquiry as to the transactions, dehors the part pro- 
duced to him, which might qualify or destroy the right to the possession of the 
goods. The fact that so very few complaints of misdelivery are recorded during a 
century and more, either on the score of error or of fraud, demonstrates how 
little practical evil has come of the usage; while, if it had not prevailed, the 
prompt and unfettered action required by the needs of commerce might have been 
much restrained in very many instances. It is always painful to decide when the 
decision must necessarily injure one of two blameless parties; but in this case the 
plaintiffs, who had the property which secured the advance undoubtedly vested 
in them by the indorsement of the bill of lading, have never lost their title to that 
property or the right to recover it, if wrongfully taken from them. If they had 
acted as the bank did in Barber v. Meyerstein (6), there could have been no risk 
of loss. They might have taken other precautions (such as getting all the three 
parts of the bill of lading) with a like result, and they are not now precluded from 
seeking redress from anyone who may have illegally obtained possession of their 
goods. But the defendants who have done nothing mala fide, who have acted, as I 
conceive, according to usage and within their right, should not be made answerable 
for an error, for the consequences of which they are not, in my opinion, legally or 
morally responsible. I think that the appeal should be dismissed with costs. 


LORD BLACKBURN.—This is one of the cases in which difficulty arises from 
the mercantile usage of making out a bill of lading in parts. There is, since the 
decision of Lickbarrow v. Mason (4) now nearly 100 years ago, no doubt that, 
before there was any statute affecting the matter, the bill of lading was a transfer- 
able document of title, at least to the extent, as was said by Lorp Harwertey, 
L.C., in Barber v. Meyerstein (6) (L.R. 4 H.L. at p- 326), that 


‘ 


‘when the vessel is at sea and the cargo has not yet arrived, the parting with 
the bill of lading is the parting with that which is the symbol of property, and 


which, for the purpose of conveying a right and interest in the property, is the 
property itself.’’ 


The very object of making the bill of lading in parts would be baffled unless the 
delivery of one part of the bill of lading, duly assigned, had the same effect as the 
delivery of all the parts would have had; and the consequence of making a docu- 
ment of title in parts is that it is possible that one part may come into the hands 
of one person who bona fide gave value for it under the belief that he thereby 
acquired an interest in the goods, either as purchaser, mortgagee, or pawnee, and 
another part may come into the hands of another person who, with equal bona 
fides, gave value for it under the belief that he thereby acquired a similar interest. 

This cannot well happen unless there is a fraud on the part of those who pass 
the two parts to different persons, such as would bring them within the grasp of 
the criminal law, and, from the nature of the transaction, such a fraud must 
speedily be detected. The cases, therefore, in which it occurs are not very fre- 
quent. Nevertheless, it does at times occur, and there are cases in our courts 





= 
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where the rights of the two holders have had to be si 
“om saa v. Meyerstein (6), in this House; and, ihe ic: ee ions “ —— 
aw must be taken to be settled. I have never been abl re ase 
merchants and shipowners continue the practice of making out a bill ee ee 
parts. I should have thought that, at least since the Se ehaceos te ae a 
regular communication by steamers, and still more since the establi h ae 
electric telegraph, every purpose would be answered by making on huis . a 
only, which should be the sole document of title, and taking as rie it i = ey 
fied by the master to be true copies, as might be thought ieee ee a 
would suffice for every legitimate purpose for which the other parts of the bal sat . 
now be applied, but could not be used for the purpose of pretending to be id a 
a bill of lading already parted with. However, whether ae there ead 
practical benefit of which I am not aware, or because, as I suspect, m i ee 
dislike to depart from an old custom for fear that the novelty ans oe He sly 
unforeseen effect, bills of lading are still made out in parts, and asbikie sae 


’ tin : ¥ ; Ok 
ue to be so made out. So long as this practice continues it is of vast importance 


not . eee principles which have been already settled, and when a new 
case has i it i i : iou inci ; 

alg o be decided it is desirable to be very cautious as to what principles are 
The facts in the present case bear in many respects a close resemblance to those 
in Barber v- Meyerstein (6), but they are not quite the same; and the question 
on the solution of which, in my opinion, the decision in the present case ought 
to depend, did not arise in Barber v. Meyerstein (6), though Lorp Westsury did in 


that case mention it when he said (L.R. 4 H.L. at p. 336) : 


“There can be no doubt, therefore, that the first person who for value gets 
the transfer of a bill of lading, though it be only one of a set of three bills, 
acquires the property, and all subsequent dealings with the other two bills must 
in law be subordinate to that first one, and for this reason, because the 
property is in the person who first gets a transfer of the bill of lading. It 
might possibly happen that the shipowner, having no notice of the first dealing 
with the bill of lading, may, on.the second bill being presented by another 
party, be justified in delivering the goods to that party. But, although that 
may be a discharge to the shipowner, it will in no respect affect the legal 
ownership of the goods.”’ 
That point did not arise, and Lorp Westsury did not express any opinion on it. 


He only mentions it, so as to show that it was not decided either way. 


In the present case Cottam & Co., on May 15, 1878, applied in writing to Glyn 


& Co., bankers in London, for an advance on the security of certain bills of lading. 


From the terms of the application it is plain that the bankers were to have a 


property, with a power of sale, in the goods represented by the bills of lading so 
far as was necessary to secure their advance, and that, subject thereto, Cottam & 
Co. were to remain owners of all the rest of the interest in the goods, and might 
do, as owners, everything consistent with the property thus given to the bankers. 
I do not think it necessary to express any opinion on a question much discussed by 
Bretr, L.J.,—I mean, whether the property which the b * 
the whole legal property in the goods, Cottam’s interest being equitable oa ae 
whether the bankers were only to have a special property as pawnees, ( Rota ; a 
having the legal general property. Hither way the bankers oe ne Pt ee 
and at law the right to the possession, subject to the shipowners a a taed 
entitled to maintain an action against anyone who without ages pi nate, 2 
excuse deprived them of that right. Cottam & Co. delivered 7 ‘ ane: bh 
part of their security, a bill of lading for twenty hogsheads oI EH a a siete 
Jones, shipped by Elliot, in Jamaica, deliverable to ae es eat pare mi 
assigns, endorsed in blank by Cott This bill : re Chery ia 
of it, distinctly printed, the word ‘first,’ sort : 


ankers were to have was 


am & Co. 
‘and at the enc 
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i d three bills of lading 
“In witness whereof the master of the ship hath affirme ( 
all of this rion and date, the one of which bills being accomplished the others 


to stand void.”’ 

There could be no doubt, therefore, that the bankers had distinct notice that there 
were two other parts of the bill of lading. nae 7 ‘i 

It appears in Barber v. Meyerstein (6), that in a similar transaction t e 
Chartered Mercantile Bank, before making a similar advance to Abraham, had in- 
sisted upon having all three parts of the bill of lading delivered to them, and so no 
doubt might Glyn & Co. have done here; but I infer that Abraham, who soon after 
was guilty of a very gross fraud, was not a person who could ask any reliance to be 
placed on his honesty, and that where the person depositing the bill of lading is of 
good repute, a banker would rather run the risk, in most such cases nominal, of the 
depositor having committed a fraud than the risk of offending a good customer by 
making inquiries which might be construed as implying that they thought him 
capable of committing a gross fraud. However this may be, it appears that Glyn 
& Co. made no inquiry, and were content to take the one part; and as, in fact, 
neither of the other parts had been transferred, the security which Glyn & Co. had 
was not impeached by such a prior transfer, and as the Mary Jones was then at sea, 
the question mainly discussed in Barber vy. Meyerstein (6) does not arise in this 
case. 

The Mary Jones arrived on May 27, and next day the master reported her at 
the Customs, and the goods were there, for Customs purposes, entered by Cottam 
& Co. as owners. All this was quite right and did not require the production of any 
bill of lading; it could and ought to have been done as well as if the other parts 
of the bill of lading had been delivered to the appellants or had remained locked 
up in the desk of the shipper, Elliot, in Jamaica. The master appears to have 
been in a hurry to get his vessel empty, and to have resolved to avail himself of the 
provisions of the Merchant Shipping Amendment Act, 1862, ss. 66 to 78 [see now 
Merchant Shipping Act, 1894, ss. 493-501]. He had not, in strictness, any right to 
do so till default had been made in making entry, which never was the case 
at all, or till default had been made in taking delivery within seventy-two hours 
after the report of the ship, which would not in this case be till May 31. But the 
master, apparently being in a hurry, on May 28 prepared and signed a notice to 
the East and West India Docks to 


“detain all the undermentioned goods which shall be landed in your docks 
now on board the ship Mary Jones, from Jamaica, whereof I am master, until 
the freight due thereon shall be duly paid or satisfied, in proof of which you will 
be pleased to receive the directions of James Shepherd & Co. The whole cargo 
as per bills of lading.” 


This stop was lodged with the dock company on May 29. The dock company, it 
appeared, were in the habit of requiring the master to sign an authority at the foot 
of a copy of the manifest, and in this case the copy manifest was signed and 
lodged on May 28. It is not necessary to inquire what would have happened if 
before the seventy-two hours had expired a duly authorised person had tendered 
the freight and demanded delivery, for no such thing occurred; and I think as soon 
as the seventy-two hours had elapsed the dock company held the goods under the 
provisions of the Act, just as much as if they had not been landed till then. 
Counsel for the respondents wished your Lordships to draw the inference of fact 
that all this must have been done, not under the provisions of the Act, but by 
virtue of some agreement to which Cottam & Co. were a party. I do not see any 
evidence of this; and, looking at the manner in which the admissions were made 
so as to apply not only to the Mary Jones, but to two other ships mentioned in the 


pike aa of defence, I should, if necessary, draw the inference that it was not 
© Tact. 


On May 31, on which d 


ay the seventy-two hours had i 
brought down and showed : waryormiananet eth 


to the dock company a bill of lading, with the word 


Ay 
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“second"’ distinctly printed on 
tgs the face of it i 
simil : : ‘ , and in every ot . 
The xb gg at that time in the hands of Glyn & Co. 1 aioe precisely 
Pe a e ock company entered in the books of the ae v ve! a endorsed. 
iar — of the goods, and marked the bill - Hahn Pian: 
Co. It was eer cer pi en he had seen it and returned it Pa ae ae 
: ’ ink would have been infer : i ee 
this the dock een inferred without 
aiid PA, SEP ORE bala beoetng to their ordinary ea ree nee 
: op for freight was removed ‘ = 
unless, : : ved to the order of 
in the meantime, they had got notice that another bill of ee oe 
’ e 
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- witness say i 
says, out. It appeared in Barber v. Meyerstein (6) that in the case of 


Abraham, whose honest 
, y they seem to have di 
Bank had lodged a stop; and so might Glyn hoochie a oarned pase es 
They did not do so; and,. the sto fo frei ra ave done in'the present ease, 
, ’ p for freight having been removed 
pany, though not till the month of J i : phiegese sagt 
; of July, delivered the d : 
ee Co. hol having then either notice or knowled goods to the order of Cot- 
of the bill of lading had been endorsed to Glyn & C oe ies a iat Aaa a 
the bill itself notice that th ; yn & Co., but having from the form of 
0 aoa ere were two other bills of ladin ith : 
ottam & Co., if dishonest enough, might h g, elther of which 
some other party. gh, mig ave endorsed and delivered for value to 
The real question, I think, i 
A ’ k, is, whether the dock ar 
Bede justified in or rather excused ae aay rag. ANP a ee 
though, if they had had notice or ] pa een a 
Mens knowledge of the previ t ; sas 
lading to Glyn & Co., it would ha Tie mange ee et ea re 
“ ve been a mis-delivery, for which th 
been responsible. I do not think SPORE ERY Wave 
. the dock com 7h i 
contract. They held them under the Sapa ai ae ea by ee aed 
statute to deliver them to the person to whom the shi hs aot ya 
deliver them [see Bills of Lading Act, 1855, s. 3 d ‘thi pce = 
a ela = Dy 8. ], and, as I think, they were justi- 
ere eee 3 used, by anything which would have justified or excused the 
D eided 3 a SS VETIOg them. So that, I think, the very point which has to be 
ided is t at raised by Lorp Wesrsury—viz., what will excuse or justify the 
master in delivering. 
fe v. Meyerstein (6) settles that the mere fact there were parts of the bills 
in t e ands of the mortgagor or pledgor does not form a justification or excuse 
for an innocent purchaser from the mortgagor or pledgor, whichever he was, taking 
the goods. If it could be proved that the other parts of the bills of lading were left 
in the hands of the mortgagor or pledgor in order that he might seem to be the 
owner, though he was not, a purchaser from the person in whose hands they were 
thus left might either at Common law or under the Factors Acts have a good 
title; but there is not in this case, any more than there was in Barber v. Meyerstein 
(6), any evidence to raise such a question. But the master is not in the position 
of a purchaser from the holder, or person supposed to be the holder, of a bill of 
lading. He is a person who has entered into a contract with the shipper to carry 
the goods, and to deliver them to the persons named in the bill of lading, in this 
ease Cottam & Co., or their assigns—that is, assigns of the bill of lading, not 
assigns of the goods—and I quite assent to what was said in the argument that 
this means to Cottam & Co. if they have not assigned the bill of lading, or to the 


assign if they have. 

If there were only one part of the 
under such a contract would be clear, 
to Cottam & Co. on their producing t 
fulfil his contract if he delivered the goods to 


with a genuine endorsernent by Cottam & Co. 
delivered them to anyone else, though, if the person to whom he delivered was 


really entitled to the possession of the goods, no one might be entitled to recover 
damages fromm him for that breach of contract. But at the request of the shipper, 
and in conformity with ancient mercantile usage, the master has affirmed to three 


bill of lading, the obligation of the master 
he would fulfil the contract if he delivered 
he bill of lading unendorsed, he would also 
any one producing the bill of lading 
He would not fulfil his contract if he 
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bills of lading all of the same tenor and date, the one of which bills being accom- 


lished, the others to stand void. 1 
5 Tn Fearon v. Bowers (1) (1 Hy. BI. at p. 364, n.), decided in 1753, Ler, C.J., 8 


reported to have ruled 
‘that it appeared by the evidence that according to the usage of trade the 
captain was not concerned to examine who had the best right on the different 
bills of lading. All he had to do was to deliver the goods upon one of the 
bills of lading, which was done. The jury were therefore directed by the Chief 
Justice to find a verdict for the defendant.”’ 


Lorp TenTERDEN says (I quote from Asgotr on Surpprne (5th Edn.), the last 
published in his lifetime, pt. 3, ch. ix., s. 24): 


‘‘But perhaps this rule-might, upon further consideration, be held to put too 
much power in the master’s hands.’’ 


It is singular enough that 129 years should have elapsed without its having been 
necessary for any court to say whether this rule was good law. 

It was suggested in the argument with great plausibility that, especially after the 
caution given immediately after the passage I have read in ABBoTT ON SHIPPING 
(pt. 3, ch. ix., s. 25), masters have declined to incur the responsibility of deciding 
between two persons claiming under different parts of the bill of lading, so that the 
case has not arisen. If this rule were the law, it would follow a fortiori that if the 
master was entitled to choose between two conflicting claims, of both of which he 
had notice, and deliver to either holder, he must be justified in delivering to 
the only one of which he had notice. So that I think it is necessary to consider 
whether it is law, and I do not think it can be law, for the reason given by Lorp 
TENTERDEN—it puts too much power in the master’s hands. Where he has notice 
or probably even knowledge of the other endorsement, I think he must deliver, at his 
peril, to the rightful holder, or interplead. But where the person who produces a 
bill of lading is one who—either as being the person named in the bill of lading 
which is not endorsed or as actually holding an endorsed bill—would be entitled to 
demand delivery under the contract, unless one of the other parts had been pre- 
viously endorsed for value to someone else, and the master. has no notice or know- 
ledge of anything except that there are other parts of the bill of lading, and that, 
therefore, it is possible that one of them may have been previously endorsed, I 
think the master cannot be bound, at his peril, to ask for the other parts. It is 
not merely that, as Bramwetn, L.J., says: ‘“‘It is the undoubted practice to 
deliver without inquiry to anyone who produces a bill of lading’’—i.e., when no 
other is brought forward—and that the evidence given in Fearon v. Bowers (1) 
must have proved that much, though it seems also to have proved more, but that, 
as it seems to me, unless this was the practice, the business of a shipowner could 
not be carried on, unless bills of lading were made in only one part. I cannot say 
on this anything in addition to what Baaaaunay, L.J., says (6 Q.B.D. at pp. 502, 
503), and I quite assent to his reasoning. 

I think also that the only reasonable construction to be put upon the clause at 
the end of the bill of lading is that the shipowner stipulates that he shall not be 
liable on this contract if he bona fide, and without notice or knowledge of anything 
to make it wrong, delivers to a person producing one part of the bill of lading 
designating him—either as being the person named in the bill if it has not been 
endorsed, or if there be a genuine endorsement as being assign—as the person to 
whom the goods are to be delivered. In that case, as against the owner, the other 
bills are to stand void. 
nb pba that clause I should say that the case falls within the principle 
l >wn as long ago as the reign of James I in Watts v. Ognell (7). Wut.es, J 
in De Nicholls v. Saunders (8) said (L.R. 5 C.P. at p- 594) : 

“That depends upon 

in action, though it se 


"7 


a rule of general jurisprudence, not confined to choses 
ems to have been lost sight of in some recent cases, viz., 
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that if a person enters into a contract, and, without notice of an i 
: 2 ’ y assignment, 

ner og person with whom he made the contract, he is discharged from 
The equity of this is obvious. It was act i w 
goods lodged in the docks by Reid & ee ee re ee a wack 
delivery order was given by Reid & Co. to Townsend. Townsend aid ets a, 
to Reid & Co.’s brokers, who misappropriated the money. Then Rel ned 
countermanded the order and finally removed the goods from the docks bef - 
the dock company had any notice either of the sale to Townsend or of the! dalivecs 
ert ca ae ee, fet Esl & Oo, the do 
whether Wewtisend wea: on the evidence me ye muh i ‘ oe te es pepe 
ing the broker, which the jur found he was eh ee ie Lic Do, aes 
Reid & Co.; but the learned Chiet Justi ai a ta pia cap sie a 
Biving (asit, treater) ustice directed a verdict for the dock ec 

“Though the skins were the property of the plaintiff from the completion of 

the bargain, the company had made no transfer, and had no notice of their 

possessory title when they delivered the skins to Reid & Co.”’ 
In Knowles v. Horsfall (10) Assorr, C.J., treats this as indisputable. Goods, 
parts of which were in a warehouse, had been sold by Dixon to the plaintiff. 
Assorr, C.J., says (5 B. & Ald. at p. 139) as to the parcel in the warehouse: 

“If the plaintiff had given notice of the sale to the warehouse keeper, the latter 

would not have been justified in delivering them to any other order than that 

of the plaintiff, but not having received any such notice, the warehouse 
keeper would have been justified in delivering them to the order of Dixon, 
who placed them there.”’ 
I know of no case in which this principle has been departed from intentionally, 
and though it is very likely that it may have been sometimes lost sight of, I do not 
know to what cases WiLtes, J., alludes. 

The sum involved in the present case is not large, but the amounts advanced 
by those who lend money on the security of bills of lading, and the value of the 
goods for which warehouse keepers and wharfingers become responsible, are 
enormous. Which is the more important trade of the two I do not know, but the 
decision of this case must have an effect on both, and it is, therefore, of great im- 
portance, and requires careful consideration. That being so, I have felt some 
diffidence in differing from the two learned judges who had below come to a 
different result. Frrup, J., seems to have taken a view of the facts as to the way 
in which the goods came into the hands of the dock company different from that 
which I have taken, and consequently to have thought that the very important 
question suggested by Lorp WestgBury did not arise. Brert, L.J., thinks that the 
master cannot be excused as against the first assignee of one part of the bill, who 
has the legal right to the property, for delivering under any circumstances a a 
who produces another bill of lading bearing a genuine endorsement, unless he woul 
be excused in all circumstances—in other words, unless l’earon Vv. Bowers (1) is 

w to its full extent. In this I cannot agree. ; 
estas te I have already said, that where the master has notice eget 
been an assignment of another part of the bill of lading the gee Pome = 

p Sa ly p rlgnt, é bs 
or deliver to the one who he thinks has the be tter right, at his eg hy 
wrong; and IJ think it probably would be the same if he had knowledge aa 
had been such an assignment, though no one had given notice of it mi as ye og 
under it. At all events; he would not be safe in such a case 1n delivering : 

‘ s ‘ sy has not notice or knowledge of 

further inquiry. But I think that when the master d hehics 16% 
anything but that there are other parts of the bill of Seiad sonal 
possible may have been assigned, he is justified or CA°stn TT of lading which 
to his contract to the person appearing to be the assign of the 


is produced to him. 


ompany, 
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I further think that a warehouseman taking the custody of the goods ae the 
provisions of the Merchant Shipping Amendment Act, 1862, ss. 66-78, is under an 
obligation cast upon him by the statute to deliver the goods to the same eit 
to whom the shipowner was by his contract bound to deliver them, ane is Nae Fy: 
or excused by the same things as would justify or excuse the master; and n 
as a fact that this was the position of the respondents here. On this ratio 
decidendi I think that the appeal should be dismissed with costs. 


LORD WATSON.—I am of the same opinion. It appears to me that the goods in 
question were placed in the custody of the respondents under the provisions of the 
Merchant Shipping Amendment Act, 1862, and I agree with your Lordships that, 
in the circumstances of this case, the duty of the dock company, in regard to their 
delivery, differed in no respect from that of the shipowner. The nature and extent 
of the obligation undertaken by the shipowner to deliver the goods at the end of the 
voyage must depend upon the terms of the bills of lading, which contain his con- 
tract with the shipper; and every assignee of a bill of lading has notice of, and 
must be bound by, those stipulations, which have been introduced into the contract, 
for his own protection, by the shipowner. 

In the present case the master, for the convenience of the shipper, subscribed to 
three bills of lading of the same tenor and date, by which he undertook to deliver 
the goods at the port of London, to Cottam & Co. and their assigns, and each bill 
of lading bore the usual affirmation by the master that he had signed three in all, 
‘the one of which bills being accomplished, the others to stand void.’’ That is a 
stipulation between the shipper and the shipowner, and is plainly intended to give 
some measure of protection to the latter, after he has delivered the goods upon one 
of the bills of lading, against subsequent demands for delivery, at the instance of 
the holders of the other bills of the set. It is, in my opinion, inconsistent with 
any reasonable construction of the stipulation, that the shipowner should be held 
liable in all cases to deliver to the true owner of the goods, because in that. case it 
would give him no protection. The stipulation can have no intelligible meaning 
or effect, if it does not under some circumstances enable the shipowner to resist a 
claim for second delivery, preferred by the holder of a bill of lading, who has, by 
virtue of it, the right of property in the goods. On the other hand, it is obvious 
that the stipulation is meant exclusively for the protection of the shipowner, and is 
not intended to confer.upon him the right to select the person to whom he shall 
deliver, or to affect the rights inter se of the holders of the bills of lading. 

That being so, I think that the natural and reasonable construction of the 
language of the contract is that the shipowner is to be exonerated by delivery 
upon one of the bills of lading, although it does not represent the property of 
the goods, with this qualification, that bona fides being an implied term in every 
mercantile contract, the delivery must be made in good faith, and without know- 


a or notice of any right or claim preferable to that of the person to whom he so 
elivers, 


LORD FITZGERALD.—I also have had the advantage of reading the judgment 
of Lorp Buacksurn. I had previously arrived at the same result, though not 
entirely on the same grounds. and I concur in the decision which has now been 
announced, I entirely concur in the condemnation of the law laid down in Fearon 


v. Bowers (1) (if it was so laid down there), that in case of presentation to the J 


captain of two or more parts of the bill of lading by parties claiming to be holders, 
and adversely to each other, the captain was not bound to look into the merits of 
the particular claims, but had a right to deliver to which of the claimants he 
thought proper. Such a rule would go far to enable the captain to violate his con- 
tract and his duty, and to ‘‘accomplish’’ his obligation by delivery to one whom 
he may have had reason to believe was not the real owner of the goods. 

Before the close of the argument, Earn Carns suggested for your Lordships’ 
consideration that the practice of having so many parts of the bill of lading all in 


H 


q 
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the nature of originals was introduced for some purpose of convenience to the 
consignor or consignee, and that the concluding passage, ‘‘the one of which beine 
accomplished, the others to stand void,”’ was probably intended for the protecti “ 
of the shipowner. He further suggested that, in carrying into effect that aoe 
the true interpretation should be that if the master, acting in entire good faith, 
rr ee ar tit fhe orale names 
of lading so far as it is a Mouteacl for pam =; ad i ae Pie an eas: 

g ge and delivery, and be protected, even 
though another part of the bill of lading should prove to be outstanding in the hands 
of a prior endorsee for value, but of which the master had no notice. | 

It is singular that on this point there seems to have been hitherto no direct 
decision, though the present form of bills of lading has been in use, and the practice 
of having several parts of the bill of lading has been followed, for considerably more 
than a century. In Fearon v. Bowers (1), tried in 1753, there were three parts 
and the same form, and in Wright v. Campbell (11), in 1767, there were two parts, 
and the form the same. Fearon v. Bowers (1) may be considered to bear on the 
question of construction, for Ler, C.J., is there represented to have said (1 Hy. Bl. 
at p. 364, n.): “All the captain had to do was to deliver the goods on one of the bills 
of lading.’’ In the absence of any authority to the contrary, I have come to the 
conclusion that, so far as the bill of lading is a contract for carriage and delivery, 
the noble and learned Earl suggested the true interpretation of ‘tone of which being 
accomplished, the others to stand void.’’ I should have had some difficulty in 
assenting to the proposition, either generally or as applicable to this particular 
case, that a delivery which, if made by the master, would justify or excuse him, 
would equally justify or excuse the warehouseman. The position of the warehouse- 
man when the stop-order had been removed seems to me to be different, and pos- 
sibly his liability more extensive. If we had to determine that question, it would 
be necessary to consider carefully the position of the warehouseman, and to have 
regard to the Merchant Shipping Amendment Act, 1862, ss. 67-75, and in this 
particular case to his obligation under the memorandum at foot of the manifest. 

I refrain from pursuing this topic further, as I do not consider it to be a neces- 
sary part of your Lordships’ decision, nor does it, in my opinion, affect the result. 
A loss has been sustained by the wrongful act of Cottam & Co., which must be 
ultimately borne by one of three parties. Williams & Co. are not before us, and I 
say nothing as to whether or not they may be ultimately subject to any liability; 
but as between the plaintiffs and the defendants in this suit, it seems to me that the 


who, by their omissions and want of proper caution, and by their mis- 


plaintiffs, bled Cottam & Co. to commit that 


nfidence in Cottam & Co., have ena 
= siaxt, in reason and justice, to bear the loss. The plaintiffs omitted to get 
from Cottam & Co. the second and third parts of the bill of lading, or to make any 
They were not bound to do so, nor did that omission affect 
hem open to a risk from which they are now to suffer 
loss. The insecurity created by that omission might have been prenones wo 
of their title to the master, or by notice to the defendants at any on € een 
actual delivery to Williams & Co. The plaintiffs used no proper _ ie ee 
no action of any kind in relation to the goods until after oes , “| = a“ 
& Co., and the discovery of the insolvency of Cottam & Co. | W oo pi cet 
question to them: ‘‘Why did you pursue s0 incautious sehen perth! 
probably would be: ‘‘We trusted to the integrity of wig tt oe at aeaiieetee 
entry and warehousing of the goods, the payment of rates c Scouts 
detail to Cottam & Co."’ It cannot be truly said that, as binant aa 
defendants, the plaintiffs are innocent sufferers by the act be is oh oh Rh 
The result has been the misdelivery of the goods, ee at eae er 
as an act of wrong by the defendants, rendering them liable 1 Hire hae ouite 
regard to the plaintiffs’ legal title, it was no doubt a m cit oie Lipa she 
defendants are excused by law from the consequences of an er 


inquiry about them. 
their legal title, but it left t 
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have been led by the plaintiffs. In Lickbarrow v. Mason (4) Butter, J., in 
delivering his opinion in this House, observes (6 East, at p. 30, n.): rag 
‘In all mercantile transactions one great point to be kept uniformly in bes 
is to make the circulation and negotiation of property as quick, as easy, and as 
certain as possible.”’ . : , PY 
i i ri ati re ty’’ the words -‘‘an e 
I may amplify his language by interpolating after property it 
advance Gs security of capital.” It will be observed that, in this present ge 
of your Lordships, nothing has been expressed adverse to that proposition. ‘ 
give full effect to the bill of lading as a symbol of title to the property comprise 
a it, and to its indorsement as a transfer of that title as full and effectual as if 
accompanied by a delivery of actual possession. We do no more than lay down 
a rule of construction, and apply a well-established principle of law, to this par- 
ticular case, and we hope it may serve as a landmark for the future. 
Appeal dismissed. 
Solicitors: Murray, Hutchins & Stirling; Freshfields & Williams. 


[Reported by C. E. Matpen, Esq., Barrister-at-Law.] 





BALLARD v. TOMLINSON AND ANOTHER 


[Court or AppraL (Sir Balliol Brett, M.R., Cotton. and Lindley, L.JJ.), Feb- 
ruary 3, 4, 17, 1885] 


[Reported 29 Ch.D. 115; 54 L.J.Ch. 454; 52 L.T. 942; 
49 J.P. 692; 33 W.R. 533; 1 T.L.R. 270] 
Water—Pollution—Underground water—Right of landowner to uncontaminated 
water—Sewage discharged into well by landowner—Polluted water, flowing 
underground, pumped by neighbouring landowner from his well. 

While no one has, at any time, any property in water percolating below the 
surface of the earth even when it is under his land, yet every landowner has 
a right to appropriate that water while it is under his land, even by artificial 
means such as pumping, and has a right to appropriate it uncontaminated by 
any act of any other person. When a landowner, therefore, uses his land in 
such a way as to be a nuisance to his neighbour, as by contaminating his own 
well, he must take care not to injure his neighbour and not to poison water 
which other persons have a right to use as much as himself. 

The plaintiff and defendant were adjoining landowners and each had a well 
on his own land, that of the plaintiff being the deeper of the two. The water 
in the plaintiff's well rose naturally to within twenty-seven feet of the surface 
of the land, and he used a pump to raise it to that height. The defendant 
began to discharge sewage from premises on his land into his well, and that 
sewage percolated through the soil, and polluted the water which the plaintiff 
pumped up from his well, 

Held: although the plaintiff had no property in the water at the time it was 
polluted, the defendant was not justified in injuring his right to appropriate it 
in its natural, uncontaminated state, and, therefore, the plaintiff was entitled 
to an injunction restraining the defendant from using his well in such a way 
as to pollute the water in the plaintiff's well, and also to damages for any injury 
he had sustained in consequence of the pollution. 


Notes. Considered: Jordeson v. Sutton, Southcoates and Drypool Gas Co., 
[1899] 2 Ch. 517. Applied: Foster vy. Warblington U.D.C., [1904-7] All E.R.Rep. 
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As to property and ownership of inland waters, see 39 Hatsrourr’s eee (3rd 

gl 506 se and for cases see 44 Digest 5 et seq. As to pollution, see 39 
ALSBURY’s Laws (8rd Edn.) 721 et seq.; and for cases see 36 feemta (tend 

enesece q ses see 36 Dicrst (Repl.) 


B Cases referred to: 
(1) Womersley v. Church (1867), 17 L.T. 190; 44 Digest 39, 277. 
(2) Whaley v. Laing (1857), 2 H. & N. 476; 26 L.J.Ex. 327; 5 W.R. 834; 157 - 
E.R. 196; on appeal sub nom. Laing v. Whaley (1858), 3 H. & N. 675; 
27 L.J.Ex. 422, Ex. Ch.; 44 Digest 49, 349. 
. (3) Chasemore v. Richards (1859), 7 H.L.Cas. 349; 29 L.J.Ex. Bl: 3a Oe 
350; 5 Jur.N.S. 878; 23 J.P. 596; 7 W.R. 685; 11 E.R. 140, H.L.; 44 
Digest 34, 252. 
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Appeal from a decision of Prarson, 
had no cause of action against the de 
running under his land. Pree: 
“4 plaintiff was a brewer at Brentford, where he had for rks aeere 
on business, the water supply having since 1849 been draw : ie apet ae 
predecessors exclusively from a certain well, which sensors pas e ape 
and greensand down to the chalk, which it pierced for as wor semrerbtl it font 
the defendant Tomlinson became possessed of certain ae arbor cecal ane 
tiff's brewery, upon which property there was 4 second ¥ on ei eb dt 
from the plaintiff's well. This well was also driven down to the ' ) 


J., reported 26 Ch. D. 194, that the plaintiff 
fendant for the pollution of an underground 
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differences between it and the plaintiff's well being that the surface of the land 
at the mouth of the latter was about ten feet below that at the mouth of the 
defendant's well, and that the plaintiff's well was sunk somewhat deeper than 
the defendant's, viz., to about 227 feet. The construction of both wells was alike 
in this, that the lower portion consisted in each case of a tube of less diameter 
than the upper portion, passing from the level of the lower strata of the London 
clay to the commencement of the chalk. Both wells were carried down beyond 
the tubing by open boring. It appeared from the evidence that in the absence of 
disturbing causes the water stood in each well at the same level, Le., at about 
twenty-seven feet from the surface in the plaintiff's well, and about thirty-seven feet 
from the surface in the defendant’s well; and it was further established that, owing 
to their proximity, and the nature of the ground through which they passed, there 
was a connection between the two more or less perfect, so that pumping in one 
well lowered the level of the water in the other. 

A few years before this action was commenced the defendant Tomlinson, the 
owner of the land, erected a printing house on that land and let it to the defendant 
Jackson for his business of printing. The defendant Tomlinson constructed a drain 
from a water-closet on the premises into the well, by means of which the sewage 
from the closet was discharged into it. The plaintiff alleged that this sewages so 
polluted the water supply of the well that it became unfit for use in brewing, and 
claimed an injunction to restrain the defendants from permitting the well to be 
so used, and from using the same, as to pollute the water coming into the plaintiff’s 
well, and from allowing the well to remain in such a condition as to pollute 
the water in or coming into the plaintiff's well, and he claimed damages. The case 
was heard by Pearson, J., in February, 1884, who held that the plaintiff had no 
property in the underground water, and had no cause of action against the defen- 
dants for polluting it. He, therefore, dismissed the action. The plaintiff appealed. 


Cookson, Q.C., Webster, Q.C., and De Castro for the plaintiff. 


Sir Farrer Herschell, Q.C., Warmington, Q.C., and Vaughan Hawkins for the 
defendants. 


SIR BALIOL BRETT, M.R.—As the proposition of law which is raised by this 
case seems to all of us clear, we think it right to give judgment at once. 

The defendants were possessed of a well upon their own property which at one 
time they used merely as a well, but afterwards in a manner inconsistent with its 
being merely a well, as they allowed the Sewage arising from the use of their 
buildings to go into the shaft of such well. It Seems to me, that the shaft of that 
well is an artificial thing, and that the defendants therefore collected a quantity 
of sewage into an artificial reservoir. The plaintiff, at a considerable distance from 
this well (the distance to my mind is wholly immaterial), has a well on his own 
property of considerable depth which is lower than the bottom of this artificial 
shaft or well of the defendants. The collected sewage in the artificial shaft on the 
defendants’ property has gone through the sides or bottom of this well into what 
is called the percolating water below the defendants’ lands. It is said on behalf 
of the defendants that, but for the mode in which the plaintiff uses his well by 
pumping, the sewage in the artificial shaft on the defendants’ property would not 
have gone into the percolating water beneath his land, or if it had it would have 
remained on his land, or, at all events, it never would have gone into the plaintiff's 
well. In the result, when the plaintiff used his own well by means of the mechani- 
eal pump, it is clear that the water which then came into his well from the 
percolating water beneath his own land came there adulterated by the sewage which 
had been in the artificial shaft in the defendants’ well. ; 

Then arises the question whether the plaintiff, under the circumstances, can 


maintain an action against the defendants. What are the rich ‘ 
It seems to my mind to be clear ¢ ° nents of the parties? 


any property in water percolating below the surface of th 
under his own land, bu 
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A that percolating water i 
. » at least while it i i 
he may take it all so as to prevent o under his own land, to the extent that 
aatre. Pp any of it going on the land i ; ; 
is neighbour below him, according to the fl aba 
Sloth thaspersan above bas 2s elit . : e flow of water, has an equal right 
the water from the percolating stream cea peg re it all. He has a right to take 
may thereby cause the water which is under th ia oat this extent, that he 
Nad elie We. othirwigs wouldéoot nna ite and above him to come on his 
he has absolutely dried the land above him stots take that, and so on, until 
RN 6 Filed davihy. iy therclore ‘a. common as percolating water below the 
has any property, but of which everybody h a ae ala Ne con 
priating the whole. y has, as far as he can, the right of appro- 
Then arises the questio 
‘pant n, has one of ae 

I alacodiartight: to. contaninate ate ; ee who have an unlimited right of appro- 
who have an equal right with him to Dieta thie or source as against those 
not to do anything which will prevent an <a pi when he does not, or is he bound 
appropriation shall come having such Sgr? - 9 eons that unlimited right of 
said by counsel for the defendants in his clear ve oe : quality? It has been 
| pollute this common source under their own feeds ane abtribbewenlieericisicrn= 
D which the plaintiff has any property. That is obi i not pollute any water in 
property in that water whilst it is under the def : d eds ae oe pee me 
it is under his own land; and if all that Pare nem eihaptetiiscathcas 
ate was contaminated before the plaintiff had ee t “ib ane 
plaintiff could not, to my mind, maintain an ion i 2 reek pine 
, , y action in respect of th ina- 
tion. Suppose a man had tapped this common source eva rear pa as 
E land for the purpose of experiment, and found it was contaminated before it wo id 
come under his own land. I think, under those circumstances, he could es 
maintain an action because he had not appropriated the water, and therefore no 
som was done to him at that time. But it does not seem to me to follow from 
3 em he cannot maintain aD action when water which he has appropriated 
as been contaminated by something which another person has done to that com- 
fF mon source. In other words, it- seems to me that, although nobody has any 
property in the common source, yet everybody has a right to appropriate it, and to 
appropriate it in its natural state, and no one of those who have a right to appro- 
priate it has a right to contaminate that source so as to prevent his neighbour 

from having the full value of his right of appropriation. 
The next point taken by counsel for the defendants was this. Assuming it to be 
} true that there is such right to appropriate, yet, if the person who has such right 
only appropriates by artificial means, and does so to such an extent that if he did 
not use those artificial means the water he would tak 
then the polluted water must be said to be appropriated by 
his own act, and therefore he cannot maintain the action. I cannot think that is 
The principle of natural user does not apply at all. The 


J plaintiff, if he has the right to use anything in nature, has a right to exercise that 
of which man is capable, and it seems to me 


user by all the skill and invention 

that so long as the plaintiff uses only lawful means as against his neighbour, how- 

ever ingenious or however artificial those means may be, his right to appropriate 

the common source is not diminished because he uses the most artificial or the 
ate the water from 


Therefore, however he may appropri 
e has a right to have the 


act of any other person. Neither does it 
tiguous neighbours. If it can be 
ted or fouled the common source 


e would not be contaminated, 
him in that state by 


a true proposition. 


most ingenious methods. 

I the common source by the use o 
common source uncontaminated by any 
matter whether the parties are or are not con 
ghown in fact that the defendants have adultera 
it signifies not how far the plaintiff's land is from their land. 
The nearest case to the present I take to be Womersley v- Church (1). T think 
that case does show that the first proposition of counsel for the defendants 1s wrong, 
but I do not think that it governs the second point taken by him. I think that 


f such artificial means, h 
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the second point is partly noticed in Whaley v. Laing (2), but it does not, in my 
opinion, want any authority. 

I disagree with the decision of Pearson, J., on this ground, that although nobody 
has any property in the percolating water, yet such water is a common source 
which everybody has a right to appropriate, and that therefore no one is justified 
in injuring the right of appropriation which everybody else has. 





COTTON, L.J.—I also am of opinion that the decision appealed from is erro- 
neous. As I understand the judgment of Pearson, J., on the first point, namely, 
that this was underground water in an indefinite channel, he thought that his 
decision was a necessary consequence of Chasemore v. Richards (3). Chasemore v. 
Richards (3) simply decided, as I understand it, that every man has a right to 
take all the underground water (by which I mean water going in no definite chan- 
nel) which he can find in his own land, notwithstanding that the effect of his 
doing so may be that his neighbour will have no underground water in his land, 
or that the stream which he owns will be diminished in consequence of the under- 
ground water which has been so appropriated not coming into that stream. That 
in no way decides the present case. 

Let us consider what the underground water is. Such water, whether in the 
chalk or other strata, is a natural incident of the land which the man has who owns 
the surface, unless he has parted with the minerals below. According to the 
decision in Chasemore v. Richards (3), the owner of the land has as a natural 
incident to his ownership a right to avail himself of that incident to whatever 
extent he chooses, even though the consequence may be that he takes not only 
the water which at first was under his property but all the adjoining water which 
by natural force comes under the land when he has taken that which was there 
in the first instance. But here what is it the defendants are doing? They are 
not using the natural right; they are not taking the water, but they are putting 
upon their land filth which gets down into the underground water in the water- 
bearing stratum, which is partly under their land and partly under that of their 
neighbour. They are therefore in no way exercising that right which a person who 
draws the water under his own land is exercising. All that the House of Lords 
decided was, that a plaintiff could not complain of a defendant exercising that 
natural right in taking the water which for the time being was under his own soil. 
But here the defendants are not doing that, but are simply putting filth on their 
own land in such a way as that it gets into the underground water in the stratum 
common to themselves and other persons. In my opinion, therefore, it is no 
necessary consequence of Chasemore v. Richards (3) to say that here the plaintiff 
cannot complain of the act of the defendants. 

Then why has not the plaintiff a right of action? The defendants, not by exer- 
cising a natural right incident to the ownership of land, but by putting filth on 
their land, interfere with the exercise by the plaintiff of a natural right incident 
to the ownership of his own land, and although while dirty water is in the stratum 
under the defendants’ land, or even perhaps while it is under the plaintiff's land, 
so long as he is not desiring to appropriate and use it, the plaintiff has no right 
of action, yet as soon as the act of the defendants interferes with the beneficial 
use by the plaintiff of that right incident to the ownership of the land 
opinion he has a right of action. Of course, if what the defendants were doing 
was a natural use of their land—that is to say, an exercise of a natural right 
incident to ownership—the plaintiff could not complain. But the defendants are 
i tone a ie say that putting filth on your own land in such a 
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the water polluted. In one sense, that is true; that is to say, if the ee 
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the water which was under his land; but the plaintiff is not seeking to get water 
from the defendants’ land. He is seeking merely to exercise his natural right of 


S| . defen- 
dants’ well, it comes from that cone or section of the circle which the water is Fel 


from, and as he is exercising his own right to take the water which is under his soil 
iN My opinion he can maintain a right of action against the defendants tien 
the natural consequence of his exercising his own right is that there comes water 
which has been polluted by the act of the defendants.. The plaintiff has a right to 
take all the water under his soil as far down as human skill can get it, and rea 

machinery being an appropriate means of getting the water which is in Fg 
underground stratum, the defendants cannot, in my opinion, be held not liable 
because from the plaintiff's using powerful means of getting the water, water comes 
to his well which would not otherwise have done so. In my opinion the plaintiff 
is entitled to judgment against the defendants. 


LINDLEY, L.J.—The question decided in Acton v. Blundell (4) and Chasemore v. 
Richards (3) was the right of a landowner to remove underground water from his 
own land when that water did not flow in any visible defined channel.. The court 


decided that every owner of land has a right to sink a well in his own land, and to 


take from his well all the water he can get, and that, as every owner has this right, 
no owner can maintain an action against another for exercising that right, even 
although by exercising it he drains underground water from the plaintiff's land, 
and so deprives him of water which would otherwise come to his well. The 
alternative was to hold that no one could take water from his own well to such an 
extent as materially to affect the supply to those whose wells were fed from the 
same source as his own. This alternative was considered too inconvenient to be 
laid down as law, and the court was consequently driven to reconcile the conflicting 
rights of neighbouring landowners in the way it did, and to draw a distinction, as 
regards the right to get naturally supplied water, between water in defined and 
visible channels and water percolating through the soil and not yet in any defined 


_ visible channel. 


How far the distinction was sound it is useless now to inquire; it is settled in 
law by the highest judicial authority. But the reasons for the distinction must be 


borne in mind, or the decisions establishing it may be misunderstood, and be made 
the basis of reasoning leading to results which are as startling as they were un- 
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which other persons have a right to use as much as himself. To hold the contrary 
on the ground that water is not their property until they get it, and that it is 
poisoned before they get it, is to take an inadequate view of the subject and to 
overlook the fact that the law of nuisance is not based exclusively on rights of 
property. Light is not property, and yet if a man has a right to have it come 
to his windows he can maintain an action against those who prevent it from 
so coming. So air is not property, but a man who poisons the air which another 
has a right to breathe commits an actionable wrong. Upon precisely the same 
principle underground water which supplies a well may not be the property of the 
owner of the well, but he has a right to take and use such water, and upon principle 
he appears to me to have a right of action against those who poison what he has a 
right to get. If, indeed, the well owner had no right to get unpolluted water he 
would have no right of action, but it lies upon those who deny this right to main- 
tain their position. Prima facie, at all events, the right of a man to get water 
from his well is to get the water as nature supplies it, and if anyone contends that 
he has a right to pollute the natural supply he must establish such right. A right 
to foul a stream may be acquired by prescription, and possibly a right to foul an 
underground basin of water might be similarly acquired, but no such question 
arises in this case. Upon principle, therefore, and independently of authority, the 
judgment below cannot be supported. 

On turning to the authorities, there is not one which warrants the judgment, 
whilst there are at least three which are difficult to reconcile with it: Womersley v. 
Church (1), Hodgkinson v. Ennor (6), and Whaley v. Laing (2). These decisions 
show that, prima facie, one man has no right to foul water which another has a 
right to get; and, if he has a right to get it, the fact that by pumping he draws it 
partly from the defendant’s land is immaterial. The moment any water is taken 
out of the well, by whatever means, its place is supplied by natural causes operating 
on all the surrounding water which supplies the well, and if the well is used at all, 
and any of such surrounding water is poisoned by soluble matter, it will inevitably 
find its way into the well. Probably the same thing would take place, though 
more slowly, by simple diffusion without pumping; but however this may be, the 
fact that the plaintiff has used a pump to get water out of his well, and has thereby 
drawn poisoned water from the defendants’ land, does not deprive the plaintiff 
of his right to maintain an action against the defendants for poisoning water which 
supplies the plaintiff's well. 

In my opinion the decision appealed from ought to be reversed. The plaintiff is 
entitled to an inquiry as to the damages he has sustained, and to an injunction 
and to the costs of the action and of the appeal. 


Solicitors: G. H. K. & G. A. Fisher; Wright & Pilley, for Ruston, Clark & 
Ruston, Brentford. 


[Reported by W. C. Biss, Esq., Barrister-at-Law. |] 
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HARDY v. ATHERTON 


[Queen’s Bencu Division (Huddleston, B., and Hawkins, J.), May 23, 27 1881] 


[Reported 7 Q.B.D. 264; 50 L.J.M.C. 105; 44 L.T. 776: 
45 J.P. 683; 29 W.R. 788] , 


Bastardy—Affiliation order—Enforcement—Marri 
§ nf —Marriage of mother t ther ° 
after making of order—Ability of husband to Ain d child—1 tardy cal 

Amendment Act, 1872 (35 ¢ 36 Vict., c. 65), s. 5. 

An affiliation order obtained by a single woman for the maintenance of a 
vents nape Sear aes against the putative father even though the 
mother has married another man since the making of the order 
is able to maintain the child. ' CoE SSS peeing 

Dictum of Fretp, J., in Sotheron v. Scott (1) (1881), 6 Q.B.D. at p. 520 
explained. ; a | 


Bastardy Laws 


Notes. The Bastardy Laws Amendment Act, 1872, s. 5, has been replaced by 
s. 6 of the Affiliation Proceedings Act, 1957 (837 Haussury's Srarures (2nd Edn.) 48), 
The law does not now attach to a husband any liability to maintain his wife’s 
illegitimate child: see the National Assistance Act, 1948, s. 42 (16 Haussury’s 
Sratutes (2nd Edn.) 968). 

Followed: Davies v. Evans (1882), 9 Q.B.D. 238. Referred to: Plymouth Guar- 
dians v. Gibbs, [1903] 1 K.B. 177. 

As to bastardy orders, see 38 Haussury’s Laws (8rd Edn.) 122 et seq.; and for 
cases see 3 Dicrst (Repl.) 461 et seq. 

Cases referred to: 

(1) Sotheron v. Scott (1881), 6 Q.B.D. 518; 44 L.T. 522; 45 J.P. 423; 29 W.R. 
666; sub nom. Southeran v. Scott, 50 L.J.M.C. 56; 3 Digest (Repl.) 466, 488. 

(2) Lang v. Spicer (1886), 1 M. & W. 129; 1 Gale, 426; 3 Nev. & M.M.C. 556; 
5 L.J.M.C. 60; 150 E.R. 374; sub nom. Laing v. Spicer, Tyr. & G. 358; 
87 Digest 236, 295. 

(3) Stacey v. Lintell (1879), 4 Q.B.D. 291; 48 L.J.M.C. 108; 40 L.T. 553; 
43 J.P. 510; 27 W.R. 551, D.C.; 3 Digest (Repl.) 442, 342. 

Case Stated by justices of Lancashire under the Summary Jurisdiction Acts, 1857 
and 1879. 


At the petty sessions h 
an order in bastardy was made on the applic 


eld at Newton in the county of Lancaster, on Aug. 25, 1877, 
ation of the appellant, Hannah Vernon, 
lliam Atherton, the putative 


father of an illegitimate child of Hannah Vernon, born on July 8, 1877. The 


order, so far as material, was as follows : | 
‘‘We do hereby adjudge the said William Atherton to be the putative father 
of the said bastard child, and we order that the said William Atherton do pay 
unto the said Hannah Vernon, the mother of the said child, 80 long + ” 
shall live and be of sound mind and shall not be in any gaol or prison ¢ eres 
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On Nov. 27, 1880, the appellant preferred an information and complaint calling 
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ohia: the order could not be enforced. They, therefore, declined to make an order 
for the committal of the respondent to prison, and dismissed the information and 


complaint and the appellant appealed. 


McClymont for the appellant. 
Croome for the respondent. 
Cur. adv. vult. 





May 27, 1881. HUDDLESTON, B.—This is a Case stated by justices for our 
determination, which raises the question whether a bastardy order can be enforced 
against the putative father of an illegitimate child when the mother has married 
a husband who is able to support the child. 

The point turns on the construction of the Bastardy Laws Amendment Act, 1872. 
I may premise by stating that, under the old law, bastardy orders were made in 
relief of the parish in the event of the child becoming chargeable to the parish. 
Subsequent legislation enabled the order to be made in favour of the mother (the 
Poor Law Amendment Act, 1844), and it is quite clear that the policy of: that 
Act and the subsequent Acts was to throw on the father a portion of the burden 
of maintaining the child. In the present case, the order has been obtained by the 
appellant under s. 4 of the Bastardy Laws Amendment Act, 1872, and it is to be 
observed that the only occasions on which the order is to cease are to be found 
in s. 5, namely, the death of the child, or that the child has attained the age of 
thirteen or sixteen years. =2 

There was a proviso in a previous Act (the Poor Law Amendment Act, 1844, 
s. 5) to the effect that no order for the support of a bastard child should be of 
any force after the marriage of the mother. Had, therefore, that proviso remained 
in existence, the order would have ceased on the marriage of the mother; but that 
portion of the section is repealed by the Act of 1872, and, consequently, it is clear 
that the attention of the legislature had been called ‘to the proviso, and that it was 
no longer intended that the order should cease on the marriage of the mother. This 
is the more remarkable, because that portion of the section which enacts that all 
money due under the order shall be payable to the mother, so long as she lives 
and is of sound mind, and is not in any gaol or prison, or under sentence of trans- 
portation, and that in such case the justices may appoint some person to have 
charge of the child, remains unrepealed. These provisions are introduced into 
the bastardy order, and appear in the order before us in the present case. 

Under these circumstances, I entertain no doubt that the order on the putative 
father continues, although the mother marries, and the husband she marries is 
competent to maintain the child. On the other view great difficulties would arise. 
The mother might have to make frequent applications to the justices to order the 
putative father to continue payment, and they would have, on each occasion, to 
decide whether the husband was competent to maintain the child or not. One 
week he might be able, and another week he might not be able. Whatever the 
age of the mother, she may apply for the order, because the policy of the law is 

compel the father to contribute to the support of his own offs pring. 
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Against this view of the law, counsel for the respondent quoted L, 
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ec id had become chargeable to the parish, and the parish had led ; 
the putative father to maintain the child; but it was held that as th Po ap 
Amendment Act, 1834, s. 57, had enacted that a man who plated ‘ 3 ce me 
a bastard child should be liable to maintain such child, if the child be er 
chargeable to the parish, the husband of the mother was tlisble for its s Scan 
In the other case which was cited (Stacey v. Lintell (3)), the question was aie : 
the order could be obtained by a married woman, and it is therefore not eet ity 
in point. It is true that, in giving judgment, Lusu, L.J., threw out a su — é 
that, on the marriage of the mother, the justices would have a discretion ee 
they would continue an order made on the putative father; but, with all res sh 
to that learned judge, I do not see that the justices have any such iiseeatens 


ang v. Spicer (2), 
on there was not 


_ They only have power to make the order, and the only occasion when they have 


putative father for payment to her of a weekly sum, 


maintenance and education of the child till it re 


power to discontinue the order is when the child attains the age of thirteen, or dies 
and, by the previous statute, the Poor Law Amendment hank 1844, s. 5 aa te hia 
mother dies, or becomes of unsound mind, or is in prison, in which ae the pay- 
ments may be transferred to some other person appointed by the justicés to 
have the custody of the child. Therefore, I am of opinion this order remains in 
force, and the question of the competency of the husband to maintain the child 
has no bearing on the case. 


HAWKINS, J., read the following judgment.—Under the circumstances stated 
in this case, I am of opinion that the order can be legally enforced against the 
respondent. As between the parish and the husband, no doubt he is liable to main- 
tain the child as a part of his family under s. 57 of the Poor Law Amendment Act, 
1834, and so long as he is of ability so to maintain it, the child cannot legally 
become chargeable on the parish. 

On this ground, on the authority of Lang v. Spicer (2), it was contended on 
behalf of the respondent that the order could not be enforced. Had the law 
remained at the present day the same as it was when that case was decided, it 
would have been an authority in point by which we should have been bound. 
Indeed, I, for one, should have come to the same conclusion, for, as the law then 
stood, the putative father was only liable so long as the child was chargeable to 
the parish, which it could not be if it formed part of the family of a person able to 
maintain it without parish assistance. Orders at that period were only made in 
relief of the parish, and on the face of them it was so expressed. The Poor Law 
Amendment Act, 1844, however, repealed the Poor Law Amendment Act, 1834, 
and the earlier statutes, so far as related to the orders on putative fathers, and 
by s. 2, s. 8, ands. 5, justices were empowered, on the application of any single 


woman who had been delivered of a bastard child, to make an order on the 
to be due and payable to her so 


; provided always that 
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arid, since the repeal of the proviso to s. 5 of the Poor Law Amendment Act, res, 
no ground for saying they are suspended, or of no avail during the marriage 0 the 
mother. They are made payable generally to the mother, and the only limits to 
their power are those to which I have referred, namely, the child attaining thirteen 
(or sixteen, if specially ordered) years of age, or its death. itd 

Stacey v. Lintell (3) was cited in support of the respondent s view, but that 
case only decided that where a woman is married and living with her husband 
she can no longer be deemed a single woman having power to apply for an affilia. 
tion order under the Bastardy Laws Amendment Act, 1872. It is no authority for 
saying that an order already made on the application of a woman when single cannot 
be enforced after her marriage. The observations of Lusn, J., just before the 
close of his judgment, though entitled to great respect, as everything which falls 
from that learned judge is, were not necessary to the decision of that case, and 
do not purport to be the result of deliberate reflection. 

It only remains for me to notice one other case, that of Sotheron v. Scott (1), 
by which it was decided that an order of affiliation was not necessarily revoked or 
suspended by the marriage of the mother; so far that case is strongly in favour 
of the appellant. Fretp, J., is reported to have said (6 Q.B.D. at p. 520): 


“Tt may or may not be the law that they [the justices] have a discretion, upon 
the hearing of a summons against the putative father to enforce payment, té 
take into account the means of the woman's husband, when they are shown 
to be sufficient to maintain the child.” 


I do not understand those remarks to be intended to intimate any hostile opinion 
to that which I have arrived at. 

In the result, I am of opinion that the order can be enforced, notwithstanding 
the marriage of the appellant and the ability of her husband to support the child, 
which, by compulsion of law, he has taken as a member of his family; and I am 
glad that it is so, for common sense and common humanity tell me that the 
putative father ought not to be relieved from liability to contribute his share of 
the maintenance of his own offspring at the expense of the man who has married 
the woman who had the misfortune to bear it, who possibly may have a hard 
struggle to support the family of which he is legitimately the head, and to whom 
the contribution towards the one foreign member of it may be of much importance. 
I rejoice to think that, since the days of that chaste and humane sovereign, Queen 
Elizabeth, our laws have been so far humanised that a bastard child is no longer 
a mere thing to be shunned by an overseer, whose existence is unrecognised until 
it becomes a pauper, whose only legitimate home is the workhouse, that it-is no 
longer permissible to punish its unfortunate mother with hard labour for a year, 
nor its true father with a whipping at the cart’s tail (see 18 Eliz. 1, c. 8 and 
Witson’s Justice oF THE Pracr, p. 86); but that even an illegitimate child may 
now find itself a member of some honest family, and that the sole obligation now 
cast on its parents is that each may be compelled to bear her and his own fair 


share of the maintenance and education of the unfortunate offspring of their 
common failing. 


Case remitted to the justices. 


Solicitors : Horne, Hunter & Birkett, for Moore & Son, Warrington; Allen. 


[Reported by W. E. Gorvon, Ese., Barrister-at-Law.] ] 
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R. v. MARTIN 


(Court For THE CoNSIDERATION oF Crown Caszs Reserv 


Field, Hawkins, Stephens and Cave, JJ.) ED (Lord Coleridge, O.J., 


| » November 19, 1881] 
[Reported 8 Q.B.D. 54; 51 L.J.M.C. 36; 45 L.T. 444; 46 J.P. 298: 
30 W.R. 106; 14 Cox, 0.C. 633] ore 


Criminal Law—Grievous bodily harm—Malice— 38 5 
Offences Against the dice Act, 1861 (4 & ee 
At the conclusion of a performance at a theatre, the defendant was the first 

or almost the first, to leave the gallery. He ran down the staircase ut ie 
the gaslights on the staircase, and placed an iron bar across the exit ee 
the doors of which became closed. On the lights being put out, panic seized he 
audience, who rushed down the staircase, and a large number were injured 
through the pressure from behind forcing those in front against and one the 
iron bar and against the doors. The defendant was convicted of unlawfully 
and maliciously inflicting grievous bodily harm on two of those injured. ; 
Held: the defendant had been rightly convicted. 


Notes. Applied: R. v. Halliday, [1886-90] All E.R.Rep. 1028. Followed: 
R. v. Chapin (1909), 22 Cox, C.C. 10. Considered: R. v. Cunningham, [1957] 
2 All E.R. 412. Referred to: R. v. Clarence, [1886-90] All E.R.Rep. 133. 

As to acts causing grievous bodily harm, see 10 Hatssury’s Laws (8rd Edn.) 
735-737 ; and for cases see 15 Diaest (Repl.) 999, 1,000. For the Offences Against 
the Person Act, 1861, s. 20, see 5 Haussury’s Starutes (2nd Edn.) 795. 


. 


Case referred to: 
(1) R.-v. Pembleton (1874), L.R. 2 C.C.R. 119; 48 L.J.M.C. 91; 80 L.T. 405; 
38 J.P. 454; 22 W.R. 553; 12 Cox, C.C. 607, C.C.R.; 14 Digest (Repl.) 503, 

4852. 


Case Reserved by the deputy recorder ot Leeds. 

At the general quarter sessions for the borough of Leeds, held on July 4, 1881, 
Edward Martin was charged on an indictment charging, inter alia, that, on Apr. 80, 
1881, he unlawfully and maliciously inflicted” grievous bodily harm on George 
Pybus and Martin Dacey, contrary to s. 20 of the Offences Against the Person Act, 
1861. The evidence for the prosecution was to the following effect. The gallery in 
the Theatre Royal at Leeds was reached from the street by a stone staircase, which 
was lighted by three gaslights, of which one was at the top, one on a landing about 
which was at the bottom of 
the stairs. Those lights were all fastened to the walls at the height of seven feet 
or thereabouts above the stairs or landings. Between the street and the bottom 
of the staircase there were a pair of folding doors opening outwards into the street. 
Each of those doors were divided into halves, of which the halves nearest to the 
door posts or walls on each side could be kept closed by means of strong = pee 
let into sockets in the stonework of the staircase and connected with the pa y 
iron bolts. Those bars were moveable. The practice was to open only wee: a 
halves of the doors whilst the audience were assembling, and bye. ne Gia 
office so as to limit the number of those who could pass 11 at the paar eri os 
to remove the iron bars, and open the whole of the doors, some time wri re 
conclusion of the performance, so as to allow the audience to pass OU 


street more quickly. sg 
It was proved that, on the night of April 30, 


he performance, the folding doors were opene t . ot 
os eoad against the wall of the staircase to the right hand of a person leaving 


the theatre and close to the door, according to the usual om es 
showed that the gallery on that night was filled to sbecgptene es tit the theatre 
of its total capacity “The defendant (who was well acquainted w! Shay 


1881, shortly before the conclusion 
d to their full extent, and the iron 
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having assisted on several occ 
in reais on that night, and to have been the first, or almost the first, to leave 


it at the conclusion of the performance. He ran quickly down the gallery staircase, 
and, as he did so, he reached up with his hand and put out the gaslight on the 
middle landing, and also that over the pay office. As he passed out into the street, 


he took one of the iron bars which was leaning against the wall close to the door | 
on his right-hand side, and threw it or placed it partly across the doorway. Almost — 


immediately after this had been done by the defendant the whole of the folding 
doors became closed. The result of the doors being closed and the lower lights 
extinguished was to leave the lower part of the gallery stairs in almost entire 
darkness. 

Almost immediately after the lights were put out a panic seemed to have seized 
the audience, who rushed down the stairs and endeavoured to find their way into 
the street. In consequence of the presence of the iron bar which the. defendant 
had: placed or thrown across one part of the doorway, and of the doors being shut, 
it was some time before any of them could reach the street, and in the meantime 
the pressure from behind forced those in front against and under the iron bar 
and against the doors, and a large number of persons were very seriously injured 


and had to be removed to the infirmary. Amongst those injured were George © 


Pybus and Martin Dacey. The medical evidence was to the effect that George Pybus 
showed signs of a fracture of the base of the skull, which was probably caused by 
his slipping and falling backwards as he was running down the stairs after the 
gaslights had been extinguished, and so striking his head on the stairs; and that 
Martin Dacey was suffering from collapse, the result of partial suffocation, arising 


from the pressure to which he had been subjected in the crowd or at the foot of ~ 


the stairs. It was clearly proved that the defendant was on the stage of the theatre 
after the accident assisting the injured persons who had been brought there. There 
was no evidence of any previous quarrel or dispute between him and the managers 


or officials of the theatre, or between him and any person in the gallery. The 


defence set up for the defendant was an alibi. 

In summing-up the evidence-to the jury the recorder directed them that malice 
was an essential ingredient in the offence charged against the defendant, and that, 
if they were of opinion that his conduct in extinguishing the gaslights and throwing 
the iron bar across*the doorway amounted to nothing more than a piece of foolish 
mischief, they ought to acquit him, but that, if they believed that he did those 
acts with a deliberate and malicious intention, they ought to convict him, and the 
following questions were left to the jury: (i) Did the prisoner extinguish the gas- 
lights, or either of them? (ii) Did he place or throw the bar across the doorway 
in such a manner as to make the means of exit more difficult? (iii) If he did 
extinguish the lights, or either of them, did he do so as a‘mere piece of thoughtless 
mischief, or with the intention of causing terror and alarm in the minds of the 
persons leaving the gallery? (iv) If he did throw or place the bar across the 
doorway, did he do so as a mere piece of thoughtless mischief, or with the intention 
of wilfully obstructing the means of exit from the gallery? (v) Were Pybus or 
Dacey, or either of them, injured by reason of any of the acts of the prisoner, and 
if so by which of them? . 

The jury found the defendant guilty, answered the first two questions and the 
latter portions of the third and fourth questions in the affirmative, and stated that 
they found that both Pybus and Dacey were injured by reason of each of the acts 
of the defendant mentioned in the first and second questions. ; 

The question for the opinion of the court was whether, on the above facts and 
finding of the jury, the defendant was properly convicted. - 


No counsel appeared. 
LORD COLERIDGE, C6.J.—I confess that I entertain no doubt that the convie- 


oe of the prisoner was right, and certainly he received as favourable treatment 
as he deserved in the Summuing-up of the learned recorder who tried the ease His 


asions as a supernumerary) was proved to have been — 
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A offence, in my opinion, was more serious than it seems to have been considered 


‘ natural consequence oO 


foolish mischief in such a case; if the prisoner 


at the trial. 
As to the question of law raised at the trial, the pri indi 
6 , the prisoner 
Offences Against the Person Act, 1861, s. 20, which ee thet ce ain 


= Whosoever shall unlawfully and maliciously wound, or inflict any grievous 
bodily harm upon any other person, either with or without anv weapon or 


instrument, shall be guilty of a misdemeanou : 
: ; J é s r, and beir - , 
shall be liable’’ eing convicted thereof 


to certain ‘specified punishments. The words ‘‘with or without aity Woeneatee 
instrument are worthy of attention, because those familiar with the old law know 
oe difficultics often arose as to the construction of the word ‘“‘weapon,’’ and the 
words with Pe without any weapon or instrument’’ were introduced to meet those 
difficulties. What the prisoner did was this: he was the first, or almost the first, 
to leave the gallery at the conclusion of the performance, he ran down the staircase, 
put out the gaslights, and, as he passed into the street, seized one of the iron 
door bars and threw it or placed it across the doorway, and then went his way. 
This caused a panic among the audience who rushed down the stairs, and the 
pressure from. the people behind forced those in front against and under the iron 
bar, and against the doors, and a large number of persons were seriously injured, 
but happily no one was killed. For that the prisoner was indicted for unlawfully 
and maliciously inflicting grievous bodily harm, and the jury have found all that 
was necessary to sustain the charge, and that he did unlawfully and maliciously 
inflict grievous bodily harm on the persons named in the indictment without any 
weapon or instrument in his hand. 

The question is whether, under the circumstances, he was guilty within the 
meaning of the section. I am of opinion that he was. The prisoner must be taken 
to have intended the natural and probable consequences of what he did; and what 
he did was that which would certainly alarm and frighten a number of persons, 
and also obstruct their exit from the theatre, and cause them to run against the 
iron bar which he placed before the door, and do themselves serious injury. So 
that, if a person was thus injured, the prisoner would be guilty of unlawfully 
and maliciously inflicting on him grievous bodily harm, maliciously not in the 
sense of malice against the particular person injured, but in the sense of doing 
an unlawful act from which another person suffered grievous bodily harm, as in 
the familiar instance where a person who wantonly fires a rifle down a street and 
kills another person is in point of law guilty of murder, though he never saw or 
heard of that person. The same principle is applicable to this case. The prisoner, 


therefore, in my opinion, was properly convicted. 
FIELD, J.—I am of the same opinion. 


HAWKINS, J.—I am of the same opinion. 


STEPHENS, J.—I am also of the same opinion. Jt appears to me that the 


i ] e fe rably than, in my 
stions ‘to the jury much more favourably) 
ind to hate don "ett it to the jury to say whether the 


: he 

judgment, he ought to have done, for ce ‘aia 

Sener extinguished the gaslights or placed the iron bar actors the : iors. rite 

piece of foolish mischief or with the intention of causing sane Tt eee prisouer 
. : ~ > j P t ery. ‘ 

wilfully obstructing the exit of the persons leaving the ge! er) and the 


did extinguish the gaslights or place the iron bar across bio nari — 
f either act was to cause alarm and terror 1n - Pp mi 
injuring themselves and each other, tha 
IT do not understand what 1s meant by 
did these acts recklessly he did them 
yord ‘“‘malicious”’ is 4 word capable 


BLACKBURN, J., said (L.R. 2 


leaving the theatre, and to lead to their 
comes within the definition of malice. 


stood, as the v 


wilfully. This ought to be under 
owe : v. Pembleton (4), 


of being misunderstood. In Kk. 
C.C.R. at p. 122): 
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‘‘We have not now to consider what would be malice aforethought to bring a 
~ given case within the common law definition of murder ; here the statute says 
that the act must be unlawful and malicious, and ‘malice’ may be defined to 
be ‘where any person wilfully does an act injurious to another. without lawful 


, 99 


excuse. 
This ease falls within that definition. 


CAVE, J.—I am of the same opinion. Conviction affirmed, 


[Reported by J. Tompson, Esg., Barrister-at-Law, | 


STANDING v. BOWRING 


|CourT oF AppeaL (Lord Halsbury, L.C., Cotton and Lindley, L.JJ.), August 10, 
December 18, 1885} 


[Reported 31 Ch.D. 282; 55 L.J.Ch. 218; 54 L.T. 191; 34 W.R. 204; 
2 T.L.R. 202] 


Gift—Acce ptance—Stock—Transfer into joint names of donor and donee—Donee 
without knowledge of transfer—Legal title of donee. 

A transfer of property to a person vests the property in him at once, even 
if he does not know of the transfer, subject to his right to repudiate when he is 
informed of the transfer. 

In 1880, the plaintiff, a widow, transferred certain consols into the joint 
names of herself and the defendant, who was her godson and a relative of her 
late husband. She did this intending to receive the dividends during her life 
and that, in the event of the defendant surviving her, he should become entitled 
to the consols. Two years later the defendant’ became aware for the first 
time of the transaction by means of a letter requiring him to re-transfer the | 
consols to the plaintiff. . 

Held: although the defendant had not assented to the transfer, his legal 
title was complete’since the legal title of a transferee of stock was complete 
without acceptance; on the evidence, there had been no intention on the part 
of the plaintiff to make the defendant a mere trustee for her; and, therefore, 
the defendant could not be compelled to re-transfer the stock. 


Notes. The National Debt Act, 1870, s. 22. has been repealed. Provisions as to 
transfer and registration of government stock are now contained in the Finance 
Act, 1942, s. 47 (21 Hatssury’s Srarures (2nd Edn.) 1274), and the Government 
Stock Regulations, 1943 (14 Hauspury’s Statutory INsrRuMENTs 232), as amended, 
which are in some respects different from s. 22 of the Act of 1870. 

Applied: Re Howes, Howes v. Platt (1905), 21 T.L.R.:501. Considered: Young 
v. Sealey, [1949] 1 All E.R. 92. Referred to: London and County Banking Co. v. 
London and River Plate Bank (1888), 21 Q.B.D. 585; Re Blake, Blake v. Power 
(1889), 60 L.T. 663; Re Arbib and Class's Contract, [1891] 1 Ch. 601; Re Weston, 
Davies v. Tagart, [1900] 2 Ch. 164; Mallott v. Wilson, [1900-3] All E.R.Rep. 326; 


Brown v. Brown, [1936] 2 All E.R. 1616; Curran v. Newpark Cinemas, Ltd. [1951] 
1 All E.R. 295. , 


As to acceptance and disclaimer of a gift, see 18 Hatssv 
388, 389; and for cases see 25 Dicest (Repl.) 569 et seq. 
Cases referred to: 

(1) Butler and Baker's Case (1591), 8 Co. Re 

Poph. 87; Moore, K.B. 254; 76 E.R. 684 


o 


ry’s Laws (8rd Edn.) 


p. 25a; 1 And. 348; 83 Leon. 271; 
; 25 Digest (Repl.) 570, 145. 


| 


} 
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(2) Thompson v. Leach (1690), as reported in 2 Vent. 198; 86 E.R. 391; on 
appeal (1692), 2 Vent. 208, H.L. ; 25 Digest (Repl.) 569, 144. 

(3) Siggers vy. Evans (1855), 5 E. & B. 367; 3 C.L.R. 1209; 24 L.J.Q.B. 305; 
25 L.T.0.8. 218; 1 Jur.N.S. 851; 119 E.R. 518; 25 Digest (Repl.) 570, 149. 

(4) Smith v. Wheeler (1671), as reported in 1 Vent. 128; 86 E.R. 88; sub nom. 

Smyth v. Wheeler, 2 Keb. 772; 43 Digest 700, 1393. 
(©) Small v. Marwood . (1829), 9 B. & C. 800; 4 Man. & Ry.K.B. 181; 7 
L.J.0.8.K.B. 197; 109 E.R. 112; 43 Digest 701, 1395. 
Also referred to in argument : 
. Xenos v. Wickham (1866), L.R. 2 H.L. 296; 36 L.J.C.P. 313; 16 L.T. 800; 
16 W.R. 38; 2 Mar.L.C. 537, H.L.; 17 Digest (Repl.) 216, 153. 

Clavering v. Clavering (1704), Prec. Ch. 235; 2 Vern. 473; 1 Eq. Cas. Abr. 24, 
pl. 6; 24 E.R. 114; affirmed (1705), 7 Bro. Parl. Cas. 410, H.L.; 17 Digest 
(Repl.) 216, 149. 

Doe d. Garnons v. Knight (1826), 5 B. & C. 671; 8 Dow. & Ry.K.B. 348; 
4 L.J.0.S.K.B. 161; 108 E.R. 250; 17 Digest (Repl.) 218, 174. 

Tate v. Leithead (1854), Kay, 658; 2 Eq. Rep, 1105; 23 L.J.Ch. 736; 23 L.T.O.S. 
252; 2 W.R. 630; 69 E.R. 279; 25 Digest (Repl.) 584, 243. 

Fowlkes v. Pascoe (1875), 10 Ch. App. 343; 44 L.J.Ch. 367; 32 L.'. 545; 23 W.R. 
538, L.JJ.; 25 Digest (Repl.) 568, 142. 

Re Eykyn’s Trusts (1877), 6 Ch.D. 115; 87 L.T. 261; 27 Digest (Repl.) 152, 1103. 

Dyer v. Dyer (1788), 2 Cox, Eq. Cas. 92; 30 E.R. 42; 25 Digest (Repl.) 559, 84. 


Appeal by executors of the plaintiff from an order of Pearson, J. 

In November, 1880, the plaintiff, being then a widow, and aged eighty-six years, 
transferred £6,000 consols, to which she had become entitled in 1861, as the 
survivor of herself and her first husband, into the joint names of the defendant 
and herself. The defendant was a relative of the plaintiff’s first husband, and 
was the godson-of the plaintiff herself as well as of her husband, and it appeared 
that the plaintiff had, before making the transfer, expressed her intention of thereby 
conferring a benefit on the defendant on her own death, and, in particular, so 
informed her stockbroker. She did not, however, inform the defendant of what 
she had done. She continued to receive the dividends, and treated the fund as 
her own separate property. In Deceinber, 1882, the plaintiff was married for the 
second time, and ‘shortly afterwards the defendant was asked to concur in re- 
transferring the consols into the plaintiff's name. That was the first information 
which the defendant had that the stock had been transferred into their joint names. 
On his declining to concur, the plaintiff claimed declarations that she was abso- 
lutely entitled for her separate use to the £6,000 consols and that the defendant 
was a trustee vf the stock for herself. Parson, J., held that, as the transfer was 
originally made with the intention of benefiting the defendant, and not with a 
view to create a trust, the defendant could not be compelled to re-transfer the 
stock and dismissed the action with costs. The plaintiff having died, the appeal 


was brought by her executors. 
Cozens-Hardy, Q.C., and Chadwyck Healey for the executors. 


Giffard, Q.C., and Dunning tor the defendant. 
Cur. adv. vult. 


Dec. 18, 1885. LORD HALSBURY, L.C.—In the year 1880, ae 
then eighty-six years of age and possessed of consols to the camer . eae 
ferred them, by an instrument appropriate for that sala a ; é hepa * 
herself and the defendant Robert Alner Bowring, who was i e ~ padael mip 
was proved that she was aware when she did this that t : a Pipher 
enable her, during her lifetime, to receive the dividends, eae “* een en 

ived her which seemed probable, and has in fact now appe e i tis 
ila titled as survivor to the consols so transferred. I think it is proved that this 
_npyiereter and intention, but, for reasons which she explained herself, namely, 
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that the anticipated wealth would make him less active in the duties of life, she 
kept from him any knowledge of the disposition which she had made. Two years 
afterwards she married, and shortly afterwards the defendant became aware for 
the first time of the facts above stated, by the receipt of a letter requiring him to 
re-transfer, into the name of the plaintiff, the stock in question. 

The facts which I have assumed to be proved seemed, on the argument, to have 
disposed of every question ‘but one, and that one is whether the intended gift 
was complete, in which case it would not be revocable at the option at the donor, 
or, to speak more accurately, whether, the gift not being complete, it rested only 
in intention, although the subject-matter of the gift remained within the control 
of the donor. If the matter were to be discussed now for the first time, I think that 
it might well be doubted whether the assent of the donee was not a preliminary 
to the actual passing of the property. One certainly cannot make a man accept 
as a gift that which he does not desire to possess. That is a matter which is 
settled by authorities which were not called to our attention during the argument. 

In Butler and Baker’s Case (1) (8 Co. Rep. at p. 26 b)itissaid: , ; 


“The same law of a gift of goods and chattels, if the deed be delivered to the 
use of the donee, the goods and chattels are in the donee presently, before 
notice or agreement; but the donee may make refusal in pais, and by that the 
property and interest will be devested.”’ . 


That case was decided in the year 1591. In Thompson v. Leach (2), the 
question again arose, and was decided in the same way by the Court of Queen's 
Bench, against the opinion of Venrris, J. But that opinion so given was reversed 
afterwards by the House of Lords, and that was a very strong case indeed, because 
the effect of the surrender was to bar a contingent remainder which would other- 
wise have become vested by the birth of a son, which happened before the assent 
of the surrenderee. In Siggers v. Evans (3), which was decided in 1855, the old 
authorities are reviewed in the judgment of Lorp CampBeLL, who formulated the 
principle which I have indicated above, and by which this case must be governed, 
that, where the party taking the legal interest under a deed has also the beneficial 
interest, no assent is necessary to complete his title. . 5 ; 

In. the present case, it seems to me that both the beneficial and the legal 
interests in the consols passed to the defendant. If both the legal and the beneficial 
interest were intended to pass, and did pass, I do not see how any question of trust 
can arise. The result, therefore, is, that I agree with the decision which the 
learned judge in the court below has arrived at, and I think that that decision 
must be affirmed, and this appeal dismissed with costs. . 


COTTON, L.J.—The late plaintiff commenced this action in order to have it 
declared that the defendant was a trustee for her of a sum of £6,000 consols. The 
facts have been sufficiently stated by the Lord Chancellor. Though the defendant 
was the nephew of the first husband of the late plaintiff, she was not in loco parentis 
to him, and the rule is well settled that, where there is a transfer by a person 
into his own name jointly with that of a person who is not his child or his adopted 
child, there is, prima facie, a resulting trust in favour of the transferor. But that 
1s a presumption capable of being rebutted by showing that at the time the 
transferor intended a benefit to the transferee, and in the present case there is 
ample evidence that, at the time of the transfer, and for some time previously 
the late plaintiff intended to confer -a benefit by this transfer on her late hushantdle 
godson. In fact, when she desired -to get the stock back again, what she said 
showed that she had originally intended ‘to confer a benefit an the defendant but 
that, in consequence of something which he had done which had displeased her, she 
desired, if possible, to take back that which she had intended to be a benefit to 
him. That being so, the presumption that there would be a resulting trust for her 
is entirely rebutted, and it must be taken here that, although she did not intend 
the defendant to have any right to the dividends during her litetinas: she intended 
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' to ~~ — a beneficial interest in the stock. Therefore, on her death, as he 
aay, the legal right must prevail, and he must take the property for his 
Another question, which has been already referred to by the Lord Chancellor 
was raised in this case, viz., whether anything vested in the defendant inasmuch 
as, until he was informed that the plaintiff desired to get back this stock, he 
3 never knew of the transfer. The transfer of stock in the public funds is regulated 
by Act of Parliament, and the statutory mode of transfer is by an entry in the 
books of the Bank of England, signed by the transferor. That was done here, and 
although the National Debt Act, 1870, recognises an acceptance by the featigianen 
yet it does not make that acceptance necessary or essential to a complete transfer, 
for s. 22 [repealed. See the Finance Act, 1942, s. 47: 21 Hauspury’s Srarvres 
~ (2nd Edn.) 1274] provides that 


“the person to whom a transfer is so made may, if he thinks fit, underwrite 
his acceptance thereof,”’ 3 


I take the rule of law to be that, where there is a transfer of property to a person, 

even although it carries with it some obligations which may be onerous, it vests 
)y in him at once before he knows of the transfer, subject to his right when informed 

of it to say, if he pleases, that he will not take it. When informed of it he may 

repudiate it, but it vests in him until he so repudiates it. Siggers v. Evans (3) 

which was referred to by the Lord Chancellor, is a case to that effect, in which the 

earlier authorities are reviewed, and one very remarkable case, Smith v. Wheeler (4) 
is cited by Lorp Camppety. It is also cited in Small v. Marwood (5). There 
3 the right of the Crown was defeated by an assignment made before that right 
accrued, but not communicated to the assignee until after the title of the Crown 
had accrued. It was held that, although the assignee knew nothing of the assign- 
ment, it became effectual at once so as to defeat the title of the Crown, which 
accrued before the knowledge was communicated to the assignee, and, therefore, 
of course, before acceptance by the assignee. In my opinion, therefore, the 
appeal fails. . 





LINDLEY, L.J.—The right of the plaintiff to have the £6,000 consols in question 
in this action re-transferred to her depends on the legal effect of her own conduct 
on Nov. 3, 1880. On that day, she caused £6,000 consols, then belonging to her, 
to be transferred in the books of the Bank of England into the joint names of 
herself and the defendant, and the evidence shows that she did this deliberately, 
after being advised that she would not be able to rescind the transaction, and 
clearly at the time intending the defendant to keep the consols for his own 
benefit after her death in the event of his surviving her, which event was pk 
probable. The transfer was made without consideration, and without any iki 
ledge on the part of the defendant of what was done. She now wishes to aes 
the consols re-transferred into her own name, and the question is whether she 1s 

i ck. ; 
ee a icck ond the rights of stockholders (or of persons in none names 
stock is standing) depend partly on general principles and partly on - ber 
of the National Debt Act, 1870. By this statute, a transferee of peer ee — 
‘acquires the legal title to it; and if his transferor had himself a 00% a yak. 
stock and a right to transfer it, and has transferred it, the transicr oanme Bee - 
by him or by the Bank of England as a nullity. Nor is hers any ake 
which the transferor can get back his stock without the pigint 7% i cape 
epee seeder o° & ai cea ie ee | = i in. tet OD to 

4 ansieree O de transte ( iit © ve 
es tesa tls ” ee The defendant in this pete by ean 
the stock, and the question is, purge ee onal 08 pedi 
ic » court can orde “i pig 
_ eae ee: the stock which she seeks to get back from him. ‘The 
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plaintiff in her statement of claim and in the court below rested her case on equitable 
grounds, and sought to establish a trust in her favour. But the only trust which 
was consistent with the evidence was a trust to pay her the income of the consols 
for the joint lives of herself and the defendant. This trust was not in controversy, 
but is not sufficient for the plaintiff's purpose. No trust will suffice short of an 
absolute trust for herself.’ But it is impossible to impose such a trust on the 
defendant when the evidence conclusively shows that she never intended to create 
any trust of the kind. Trusts are neither created nor implied by law to defeat the 
intentions of donors or settlors; they are created or implied, or are held to result in 
favour of donors or settlors, in order to carry out and give effect to their true 
intentions, expressed or implied. It appears to me that there are no equitable, as 
distinguished from legal, grounds on which the plaintiff can obtain relief. 

It was, however, contended before us that the legal title had not passed to the 
defendant; that, as he never knew of the transfer or assented to it until after 
he was requested to re-transfer the stock, the gift of it to him was really incomplete, 
and that the legal title to it was still in the plaintiff. I am of opinion, however, 
that this is not the case. An incomplete gift can, of course, be revoked by the 
donor at any time; and I believe that, by the civil law, and the laws of some if 
not all foreign countries founded on it, a gift is incomplete until the donee has 
assented to it, or at least until he has been informed of it and has tacitly assented 
to it by not objecting to it. But I have not been able to ascertain that this 
doctrine is ever applied where, as in this case, the donor has put the thing given 


out of his own power, and has placed it in such a position that he can only get the - 


thing back with the concurrence of the donee. When once the possession is 
changed, it is too late to revoke; but whether possession is changed until the 
donee has assented to the change is not so clear. 


However this may be on general principles or by the civil law, our own law as _ 


to the necessity of assent to gifts seems settled by Butler and Baker’s Case (1), 
Thompson v. Leach (2) in the House of Lords, and Siggers v. Evans (8). The 
older authorities were carefully examined in this last case by Lorp CampBeLi, and 
I take it now to be settled that, although a donee may dissent from and thereby 
render null a gift to him, yet that a gift to him of property, whether real or 
personal, by deed, vests the property in him subject to his dissent. The same 
principle appears to me to be applicable to transfers of stock in the books of the 
Bank of England. If the assent of the transferee were necessary to complete his 


legal title, the legislature would not have made his formal acceptance of a transfer — 


to him unnecessary, as it has done by the section to which I have already alluded. 
It would be very embarrassing to the Bank of England if acceptance of a traasfer 
were necessary, and yet that no evidence of it in their books should be so. For 
these reasons, I am of opinion that the plaintiff's attempted revocation of her gift 
was too late, and that the appeal fails, and ought to be dismissed, with costs. 


‘vel Appeal dismissed. 
Solicitors : Sandom, Kersey Knight; Bell, Brodrick & Gray. ; 


| Reported by Franx Evans, Ese., Barrister-at-Law. | 
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THE ALHAMBRA 


(Court or Apprat (James, Brett and Cotton, L.JJ.), March 25, 1881] 


[Reported 6 P.D. 68; 50 L.J.P. 36; 44 L.T. 687; 29 W.R: 655: 
E 4 Asp.M.L.C. 410] . 
Shipping—Charterparty—‘‘Port’'— ‘Safe port’’—Port at which ship could not 
safely always lay and discharge afloat. ; 

By a charterparty a vessel was to sail to Falmouth for orders, ‘‘thence to a 
safe port in the United Kingdom... or as near thereunto as she can safely 
get, and always lay and discharge afloat.’ The vessel was ordered to Lowestoft. 
On account of her draught when loaded, the vessel could not be unloaded in 
Lowestoft harbour, and the master, despite an offer by the purchaser of the 
_ cargo-to lighten the cargo in'Lowestoft Roads, discharged the cargo at Harwich. 
At the trial of an action by the charterers for damages for breach of the charter- 
party against the owners, evidence was adduced that it was the custom at 
Lowestoft for vessels which were too deep to enter the harbour to discharge a 
portion of their cargo in Lowestoft Roads, at a distance from the harbour, and 
that this could be done with reasonable safety. . 

Held: (i) since the vessel could not “always lay afloat and discharge’ in 
Lowestoft harbour, it was not a ‘‘safe port’? within the meaning of the 
charterparty and the owners were not liable in damages for the refusal of the 
master to discharge the cargo there; (ii) the evidence as to the custom of 
the port at Lowestoft was not admissible. 


Notes. Considered: Horsley vy. Price (1883), 52 L.J.Q.B. 603. Followed: 
Reynolds vy. Tomlinson, [1896] 1 Q.B. 586. Applied: Hall Bros. Steamship Co., 
Ltd. v. R. and W. Paul, Ltd., [1914-15] All E.R.Rep. 234. Avzel Brostrom & Son 
y. Louis Dreyfus & Co. (1932), 388 Com. Cas. 79. ‘Referred to: The Curfew, [1891] 
P. 131; Erasmo Treglia v. Smith's Timber Co. (1896), 1 Com. Cas. 360; Carlton 
Steamship Co. v. Castle Mail Packets Co. (1897), 66 L.J.Q.B. 819. 

As to safe ports, see 35 Hatssury’s Laws (8rd Edn.) 488 et seq.; and for cases 
see 41 Dicrst 521-523. 

Cases referred to: . 
(1) Shield v. Wilkins (1850), 5 Exch. 804; 19 L.J.Bx. 288; 155 E.R. 130; 41 
Digest 444, 2786. oe terete: 
(2) Hillstrom v. Gibson and Clark (1870), 8 Macph. (Ct. of Sess.) 463; 22 L.'. 
248; 41 Digest 564, 3894. - 
Also referred to in argument :_ , “lee pommliae 
Capper ¢ Co. v. Wallace (1880), 5 Q.B.D. 168 ; 49 ee 350; 42 L.T. 130; 
28 W.R. 424; 4 Asp.M.L.C. 223, D.C.; 41 Digest 519, 3478. 


Appeal by the defendants from a decision of Sm ree yg 08 vet 
Admiralty Division, reported 5 P.D. 256, holding that the plaintiffs were e 
g each of contract. f 
ee pais ects dated Nov. 8, 1879, the ship Alhambra = Pada S i a 
Knox & Co. for a voyage from Baltimore to Queenstown or ne vps " ce 
“thence to a safe port in the United Kingdom ... OY as warn ahi 
can safely get, and always lay and discharge afloat... Mati signe wets 
arrived at Falmouth with a cargo, the plaintiffs, the de oe : Panel 
ordered the master to proceed to Lowestoft and there ee ar Wenatie 
objected to discharge at Lowestoft on account of the om — Agr 
when loaded, and the plaintiffs told him that they were Aplin = — “ 
vessel sufficiently in Lowestoft Roads to enable her ti ye sigaiiel ii tae 
Lowestoft harbour. The master proceeded to hate Paget agp 
and there discharged the cargo which the plaintiffs rsa : . orb rite 
action by the charterers for damages for breach of contract agains 
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evidence was adduced that: it was the custom at Lowestoft for vessels which were 
too deep to enter the port to discharge a portion of their cargo in Lowestoft Roads, 
and that this could be done reasonably safely. 

The action came on before Sir Ropert PHILLIMORE, who decided that the defen- 
dants had broken their contract and the plaintiffs were entitled to damages. - 

The defendants appealed. 


Butt, Q.C. (with him Clarkson, Q.C.), for the defendants. 
Millward, Q.C., and J. P. Aspinall for the plaintiffs. 


JAMES, L.J.—I am of opinion that the question in this case depends on what 
construction is to be put on the words used in the charterparty. The charterers had 
the right to order the ship to proceed to a safe port—any safe port—or as near 
thereto as she could safely go, and there ‘always lay and discharge afloat.’’ On 
the construction of the whole of the charterparty, the plain meaning is that she 
is to be sent to a safe port, that is, a port in which a position of safety was to be 
got, and, moreover, a port into which the ship could safely get and always lie and 
discharge afloat. She has contracted to go to such a port only, and not to that 
port with a little variation. In making the charterparty, the shipowner says: 
“T will go to that port if I can get there; if I cannot get there I will get as near 
thereto as I can safely get and lie afloat and discharge, whether at Lowestoft or 
not, so long as I go to a safe port.’’ It is conceded that Lowestoft was not a port 
in which a ship of the size and burthen of the ship in question -could safely go 
when she was drawing 16 ft. 6 in. It is admitted that at low water at Lowestoft 
there is not more than 11 ft., and sometimes less; that was not in my opinion a safe 
port. A safe port is not a port in which a vessel can lie with safety merely by 
reason that there is somewhere outside the place in which the ship can lie afloat, 
and in which she can discharge a part of her cargo, as is contended ought to have 
been done in this case. It may be all very well that that should be done in 
some cases, but that is not the contract which the parties entered into. The 
contract was to go to some place of safety for a ship of such a burthen, and which 
complies with the other requisites. 

I am of opinion, therefore, that the defendants are entitled to the judgment of 
the court. 


BRETT, L.J.—I am of the same opinion. The question is what was the sort of 
port to which, when the ship arrived at Falmouth for orders, the charterers 
or their agent had the right to order the ship to go. The first necessity was 
to order her to go to a port in the sense in which that word is used in seafaring 
language. Secondly, it should be a port in which she might always lie and 
discharge afloat, and according to my view, the meaning of that is that it should 
be a port in which, from the moment she entered into it, in the condition in 
which she was entitled to go into it, she should be able to lie afloat until the time 
of final discharge. The condition in which she was entitled to go in would be 
the condition of a fully loaded vessel, and she was not bound to unload before, 
but to go into that port. The meaning, then, must be a port in which she would, 
when fully loaded, be able to lie afloat, and to lie afloat from that moment until 
discharged in a reasonable way. 


But there is something more than that; it must be a safe port. Therefore, - 


if ordered to a port where she could lie afloat from the beginning to the end 
of her discharge, yet if it were not a safe port, she was not bound to go to it 
at all. The question is whether Lowestoft was a port to which, taking that 
construction of the charterparty, the plaintiffs were entitled to order her to go. 
They ordered her to go to Lowestoft. The meaning of that is not to go to 
Lowestoft Roads, but to Lowestoft harbour. Therefore, the question must be 
whether Lowestoft harbour was a place into which she could enter fully loaded 
and lie afloat and unload. In my opinion, it was not. It was said that she cou 
have done it if she had partially unloaded in Lowestoft Roads at a distance from 


A 


I 
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the harbour,.and a custom to do so Was vouched. 
is inadmissible, because it related to a thin 
Lowestoft. Therefore, it seems to me th 
authorised to do. Shield v. Wilkins (1) i 
my opinion as to Hillstrom v. Gibson (2) 
arise here. 


COTTON, L.J.—I am also of the same opinion. In my opinion, the true con- 
struction of the charterparty is that a safe port means a safe port for a vessel loaded 
Shield v. Wilkins (1) is exactly in point. The port must also have been sata: 
The only question is whether Lowestoft was such a place, or whether there was 
anything as regards the custom to justify the plaintiffs in ordering the ship there, 
and whether Lowestoft means the Lowestoft Roads. The Roads are not part of 
the port. The plaintiffs ordered the ship to go to the port. Must not that mean 
the harbour where the ship can safely unload always lying afloat? That will not 


It seems to me that that custom 
g to be done before the ship got to 
at that was a thing which she was not 
s an authority in point. I will reserve 
» as the question there decided does not 





- entitle the plaintiffs to say that the ship shall go to the Roads. As to the custom, 


it is that, when the ship has got to the port, the unloading will be according to 
the custom of the port. In this particular case, the construction of the contract 
must be that the ship in a loaded state shall safely go in and unload and discharge, 
and that is varied by this, that at this particular port ships do lie outside and take 
out part of their cargoes. The custom is in no way admissible as a construction 
of the charterparty. When the port is fixed the custom may regulate certain things 
to be done, but, in my opinion, the custom of a port to which a ship shall go 
cannot apply in this place. 


JAMES,’ L.J.—I only wish to say a word as to the custom. The custom 
attempted to be established in this case is that Lowestoft does not mean Lowestolt, 
but something else. 





Appeal allowed. 
Solicitors: H. C. Coote, for C. Diver, Yarmouth; Hughes, Hooker & Co. 
[Reported by F. W. Ratxes, Esq., Barrister-at-Law. | 
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GILLINGHAM v. WALKER | 


[|QuEEN’s Bencu Division (Huddleston, B., Hawkins and Bowen, JJ.), May 381, 
1881] 
[Reported 44 L.'T. 715; 45 J.P. 470; 29 W.R. 896] 


Railway—Offence—Travelling without having paid fare—Travelling in class 
superior to that for which fare paid—Intent to avoid payment of proper fare— 
Railway Clauses Consolidation Act, 1845 (8 € 9 Vict., c. 20), s. 103. 

The respondent paid for a third-class railway ticket and travelled in a 
second-class carriage. He being charged with travelling without having paid 
his fare and with intent to avoid payment thereof, contrary to s. 103 of the 
Railway Clauses Consolidation Act, 1845, the magistrate found that he had 
acted fraudulently and with intent to avoid payment of the second-class fare, 
but dismissed the charge on the ground that, as he had paid the third-class 
fare, he could not be convicted of not having paid his fare. On appeal, 

Held: the respondent, not having paid the fare proper for the class by which 
he travelled should have been convicted. 


Notes. The Railways Clauses Consolidation Act, 1845, s. 103, is replaced 
(except as regards the offence of not quitting a carriage) by s. 5 of the Regulation 
of Railways Act, 1889, as amended by the Transport Act, 1962, ss. 84 (2), 93 (1) 
(42 Hatspury’s Sratrures (2nd Edn.) 653, 662). 

As to offences in relation to tickets and fares, see 31 Hatsspury’s Laws (8rd Edn.) 
669-671; and for cases see 8 Dicesr (Repl.) 119, 120. For the Railway Clauses 
Consolidation Act, 1845, s. 103, and the Regulation of Railways Act, 1889, s. 5, 
see 19 Haussury’s Srarures (2nd Edn.) 644, 865. 


Case referred to: 
(1) Langdon v. Howells (1879), 4 Q.B.D. 337; 48 L.J.M.C. 133; 40 L.T. 880; 
43 J.P. 717; 27 W.R. 657, D.C.; 8 Digest (Repl.) 119, 765. 


Case Stated by a metropolitan police magistrate. 

The appellant, on behalf of the Great Western Rail. Co. and the Metropolitan 
Rail. Co., preferred ‘an information against the respondent, charging that, on 
Jan. 22, 1881, contrary to the provisions of s. 103 of the Railway Clauses Con- 
solidation Act, 1845, he travelled in a carriage of the companies on their joint 
railway, without having previously paid his fare and with intent to avoid payment 
thereof. It was proved that the respondent, on Jan. 22, 1881, took a third-class 
ticket and paid the third-class fare from Hammersmith on the joint railway to 
Westbourne Park, available in the alternative from Hammersmith to Notting Hill, 
and that, without having paid any other than such third-class fare, he travelled 
in a second-class carriage of the companies on their joint railway from Hammer- 
smith to Notting Hill. The magistrate found as a fact that the respondent 
travelled without having paid the proper second-class fare, fraudulently and with 
intent to avoid payment of such fare, but dismissed the information on the ground 
_ that, although the respondent had not paid his proper fare for the class of carriage 
in which he travelled, yet he had paid a fare for travelling in a third-class carriage, 
and, therefore, that he could be said to have travelled in any carriage of the 
companies without having previously paid his fare within the meaning of s. 103 
of the Railway Clauses Consolidation Act, 1845. fs 

By the Railway Clauses Consolidation Act, 1845, s. 103: 


“If any person travel or attempt to travel in any carriage of the company, 
or of any other company or party using the railway, without having previously 
paid his fare and with intent to avoid payment thereof, or if any person having 
paid his fare for a certain distance, knowingly and wilfully proceed in any such 
carriage beyond such distance, without previously paying the additional fare 
for the additional distance, and with intent to avoid payment thereof .... 
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every such person shall for every such offence forfei 
\ ‘ > forfeit to the ¢ r 
not exceeding forty shillings.”’ oa 
Butterworth for the appellant. 
The respondent did not appear. 


HUDDLESTON, B.—There was a case decided in this division on s. 108 of the 
Railways Clauses Consolidation Act, 1845 [Langdon v. Howells (1)], in which it 
was held that the words “‘having paid his fare’? mean havine paid: the fare for 
the class by which the passenger has travelled. The respondent here had a third- 
class ticket and travelled in a second-class carriage, and the magistrate finds that 
there was evidence of that having been done fraudulently.and with intent to avoid 
payment of the second-class fare. Under these circumstances, the question being 
whether the respondent had paid his fare, although he had paid a fare, he had 
‘not paid the fare proper for the class by which he travelled. I am, therefore, of 
opinion that he ought to have been convicted. . 


HAWKINS and BOWEN, JJ., concurred. 


we Se Appeal allowed. 
Solicitor: R. R. Nelson. 


[Reported by W. E. Gorvon, Esq., Barrister-at-Law.} 





WHITMORE v. FARLEY AND OTHERS 


(Court or Appeat (James, Baggallay and Lush, L.JJ.), May 18, 14, 1881] 
[Reported 45 L.T. 99; 29 W.R. 825; 14 Cox, C.C. 617] 


Contract—Illegality—Public policy—Compounding felony—Larceny by bailee— 

Prosecution withdrawn—Agreement to repay money stolen. 

A., haying been arrested at the instance of B. on a charge of having com- 
mitted the offence of larceny by a bailee, was brought before a magistrate and 
remanded. A.’s wife induced B. to withdraw the prosecution on her agreeing 
to charge her separate real estate with the amount taken. The title deeds of 
the property were deposited at a bank in the joint names of the solicitors of 
the parties. A. being again brought before the magistrate, the latter, having 
been informed of the terms, allowed the prosecution to be withdrawn. A.’s 
wife afterwards refused to perform her agreement. In an action by B. to enforce 
the charge, A.’s wife counterclaimed for a declaration that she was entitled to 
have the deeds delivered up to her. . 

Held: the agreement to charge her separate property, being an agreement 
_to compound a felony, was illegal, and she was entitled to the declaration she 


sought. 
Per Curiam: Even if the offence had been 
would still have been illegal. 
Notes. Referred to: Windhill Local Board of Health v. Vint (1890), 
551. 
As to agreements tending to perver 
(Srd Edu.) 136-138; and for cases see 


a misdemeanour, the agreement 
45 Ch.D. 


t the course of justice, see 8 Harispury’s Laws 


12 DiarEst (Repl.) 286 et seq. 
Cases referred to: , LO pe Re iy 
(1) Keir v. Leeman (1846), 9 Q.B. 3871; 14 L.J.Q.B. aad ( L.T.0.8. etn 
J.P. 88; 10 Jur. 742; 115 E.R. 1315, Ix. Ch.; 12 Digest (Repl.) 290, 


2236. 
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(2) Williams v. Bayley (1866), L.R. 1 H.L. 200; 35 L.J.Ch. 717; 14°L.T. 802% 
30 J.P. 500; 12 Jur.N.S. 875, H.L.; 12 Digest (Repl.) 331, 2566. 

(3) Davis v. Holding (1836), 1 M. & W. 159; 1 Gale, 380; Tyr. & Gr. 371; 5 
L.J.Ex. 102; 150 E.R. 388; 4 Digest (Repl.) 162, 1471. 


Also referred to in argument : 

Re Shepherd, Ex parte Ball (1879), 10 Ch.D. 667; 48 L.J.Bey. 57; 40 L.T. 141; 
27 W.R. 563; 14 Cox, C.C. 287, C.A.; 1 Digest (Repl.) 76, 566. 

Haigh v. Kaye (1872), 7 Ch. App. 469; 41 L.J.Ch. 567; 26 L.T. 675; 20 W.R. 
"597, L.JJ.; 12 Digest (Repl.) 337, 2607. 

White v. Spettigue (1845), 1 Car. & Kir. 673; 13 M. & W. 603 5 14 L.J.Ex. 99; 
4 L.T.0.8. 317; 9 J.P. 761; 9 Jur. 70; 153 E.R, 252; 1 Digest (Repl.) 74, 
DDT. 

Davies v. London and Provincial Marine Insurance Co. (1878), 8 Ch.D. 469; 38 
L.T. 478; 26 W.R. 794; sub nom. London and Provincial Marine Insurance 
Co. v. Davies, Davies v. London and Provincial Marine Insurance Co., 47 
L.J.Ch. 511; 12 Digest (Repl.) 322, 2484. 

Osbaldiston v. Simpson (1848), 13 Sim. 513; 1 L.T.0.S. 335; 7 Jur. 734; 60 
E.R. 199; 12 Digest (Repl.) 104, 610. : 


Appeal by the plaintiff from a decision of Fry, J., reported 43 L.T. 192. 

The plaintiff, Miss Whitmore, in the early part of 1878, placed in the hands of 
the defendant, J. N. Anstruther, a financial agent and moneylender, certain 
securities which belonged to her of the value of about £800, and on which the 
defendant was to raise money; but he was not to part with the securities, and 
was to pay interest thereon. On Mar. 14, 1878, an agreement was signed by the 
plaintiff and the defendant Anstruther, by which he undertook to hold the securities 
on certain terms, and to return the same to the plaintiff on six months’ notice. 
The six months’ notice was given to him by the plaintiff on the same day. The 
six months’ notice expired on Sept. 14, 1878, but the defendant Anstruther failed 
to return the securities with the exception of one of them. Time elapsed, but no 
more of the securities were returned, and, on July 27, 1879, he was adjudicated a 
bankrupt. The plaintiff received notice of the proceedings, and that she had been 
included in the list of creditors. On Sept. 5, 1879, the plaintiff swore an informa- 
tion against the defendant Anstruther for the crime of larceny by a bailee, and 
he was arrested. On Sept. 9, he was brought up at the Mansion House before 
Str A. Lusx, and remanded till Sept. 11. On Sept. 10, the defendant, Mrs. 
Anstruther, wife of the defendant Anstruther, went with a solicitor to call on the 
plaintiff for the purpose of obtaining the withdrawal of the prosecution against 
the defendant Anstruther. Some terms were proposed by Mrs. Anstruther, but 
the plaintiff declined to withdraw from the prosecution without the advice of her 
solicitor. The next morning, before the time for the hearing arrived, an interview 
took place between the plaintiff and the defendant Mrs. Anstruther, and their 
respective solicitors, at which an agreement was come to by which the prosecution 
was to be withdrawn, if the consent of the Lord Mayor, or the alderman represent- 
ing him, could be obtained, and Mrs. Anstruther was to charge her separate 
estate with the loss which the plaintiff had incurred through the conduct of 
the defendant Anstruther. After the interview, Mrs. Anstruther’s solicitor, accom- 
panied by a Mr. Leader (a clerk of the plaintiff's solicitor), went to Messrs. 
Hoare’s bank, and there deposited the title deeds of a certain freehold property, 
which was vested in the defendant G. C. Farley, as a trustee for the defendant 
Mrs. Anstruther’s Separate use, such deposit being made in the joint names of 
pov Se ae of Mrs. Anstruther, who had a charge on the property, and 

. Leader, eeds not to be delivered without a joint receipt. When the 
case was called on at the Mansion House, before Sm A. Lusk, the solicitor who 
appeared for the defendant Anstruther informed the alderman that the plaintiff 
had agreed to withdraw from the prosecution, the defendant Mrs. Anstruther being 
prepared to give a charge on her separate estate for her husband's defalcations. 
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Sm A. L i i 
\ 1 2 Gencotedag his sanction to the prosecution being withdrawn, which was 
The defendant Mrs. Anstruther subsequentl i 
plaintiff the loss which she had sustained, as vs ae et. ae ms 
was commenced by the plaintiff against Mr. and Mrs. rete arin iin ane 
trustee, in which the plaintiff sought to charge the separate ciake of Miva As i 3 
3 ther with the sum in question. Mrs. Anstruther, by her defence a ‘es ir 
facts as to the prosecution of her husband, but did not express] ie ne the 
illegality of the compromise of: the criminal proceedings. She iba decicanan 
any agreement had been arrived at, or that the transactions between her and th 
plaintiff had progressed beyond mere negotiations, and she alleged that the ey 
fendant Anstruther had been discharged because no case had been shown to support 
{ the charge against him; and she also pleaded the Statute of Frauds, the acree- 
ment not having been reduced to writing or signed. She also put - a counters 
claim, by which she claimed a declaration as against the plaintiff that she was 
entitled to the delivery up to her of the title deeds. Fry, J., held that the deposit 
of title deeds in pursuance of the contract was a sufticient part me AT to 
take the case out of the Statute of Frauds. He also held that the agreement alleged 
y had been entered into by the defendant Mrs. Anstruther, but that it was against 
public policy, and could not be enforced. He dismissed the action without costs, 
and ph the declaration claimed by the defendant Mrs. Anstruther. The plaintiff 
appealed. 


Fischer, Q.C., and Oswald for the plaintiff. 
North, Q.C., and Godefroi for the defendants. 


JAMES, L.J.—This case has been argued: at length and with perseverance. It 
is a case of great hardship on the plaintiff, who has lost a considerable sum of 
money through the default of the defendant husband. However hard the case 
may be, we must decide it on principles of law, and those are as plain and clear 
as ever occurred in any court. * 
7 ‘The facts of the case which raised the question to be decided are shortly as 
follows. There was a criminal prosecution for larceny by a bailee, which is felony. 
Whether the offence was a felony or misdemeanour does not matter so far as this 
ease is concerned. The husband was in the dock. His wife desired to relieve 
him from the prosecution. She proposed to give a security on her separate 
property to stop the prosecutrix from proceeding. That proposal was acceded to 
by the prosecutrix. In the course of the negotiations the title deeds relating to 
the defendant Mrs. Anstruther’s property were handed over to a bank. No 
evidence has been given as to what was precisely agreed on, but it has been clearly 
shown what was intended to be done. ‘The learned judge in the court below 
himself took the objection that an illegal agreement was sought to be given effect 
to, as it is the duty of every court to take the objection when such facts appear 
as to show that something has been done to stop a criminal prosecution. The 
court is bound to say: ‘‘We will do nothing to enforce such an agreement against 
public policy.”’ I think that any party setting up such case would probably think 
twice before he admitted in his pleading that he had been party to such an agree- 
ment. The authorities clearly show that what was done here was an offence which 
might have been made the subject. of a prosecution. It is said that there is a 
difference in this case from the ordinary offence of compounding a felony by ‘i 
fact of the presiding magistrate having consented to reparation being oo to t 
prosecutrix. There might be something to be said on that score as ie the ee 
of punishment to be inflicted on the offender; but if authority were ae ; 
show that what was done did not make the affair lawful, there is 9 anole . 
the Exchequer Chamber in Keir v. Leeman (1) a gen i i of assize canno 
‘onsent to such a compromise of a prosecution Tor elony. 
pada by counsel for the plaintiff that the judge in the court bays tin 9 
only denied the plaintiff the relief to which she was entitled, but that he has 
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given the defendant relief, thus ignoring the maxim in pari delicto potior est 
conditio possidentis, and that no relief ought to have been given to the defendant 
Mrs. Anstruther on the counterclaim set up by her. Independently of the cases 
which have been cited to me, it has been decided in the House of Lords in Williams 
v. Bayley (2) that, where there has been pressure in cases like this, the court 
will grant relief to the person on whom such pressure has been put. But here 
what has been done is that a declaration has been made which is a logical result 
of what was claimed by the plaintiff in the action. The plaintiff says: ‘‘I have a 
charge on Mrs. Anstruther’s separate estate.’’ The court declares, in answer to 
the plaintiff's question, that she has no such charge. Thereupon the defendant 
Mrs. Anstruther and her estate are necessarily held to be free from the charge 
which has been claimed. The court, thinking the case a hard one, did even 
more for the plaintiff than she was entitled to ask should be done, for it made 
no order as to costs, although it is impossible to say that the action was not un- 
founded. Having obtained a decision of a competent court on a point which was 
evidently clearly against the plaintiff, she chooses to bring an appeal from such 
decision. She does so at her own risk, and, although her case is a hard one, I 
see no reason for making any exception to the rule as to costs. In my opinion, 
the appeal should be dismissed with costs. 


BAGGALLAY, L.J., stated the facts, and continued: I am clear that, on the 
authorities, it is immaterial whether the charge which was attempted to be com- 
promised was a felony or only a misdemeanour. Any agreement to compound a 
criminal prosecution for a public offence is illegal, and it is wholly immaterial 
that such agreement has received the sanction in court of the magistrate before 
whom the charge was brought. The sanction of the magistrate cannot render valid 
a transaction which would otherwise be illegal. I am of opinion, therefore, that 
the appeal must be dismissed. 


LUSH, L.J.—I am of the same opinion. I share fully in the sympathy which 
has already been expressed for the plaintiff, but I cannot -give legal effect to my 
sympathy. There is no doubt that to compound a felony is an illegal act, and also a 
crime which renders the person guilty of committing it liable to punishment. 
Every agreement, therefore, by which a prosecutor, in consideration of a private 
benefit, has consented to compound or withdraw from a charge of felony is one 
which, on account of its illegality, the court will not enforce. There is certainly 
no legal obligation on a person who has suffered injury by the commission of a 
felony to prosecute the person who has committed the crime; but, if he has once 
instituted the prosecution, he has acted on behalf of the public, and used the name 
of the sovereign as representing the public, and cannot legally enter into a 
binding agreement to discontinue the prosecution. The cases clearly establish 
that any such agreement in consideration of a benefit to the prosecutor is illegal 
and cannot be enforced. It is utterly immaterial whether the charge is proved or 
not, if once it has been made. Although the offence here was a felony, it would 
not matter if it were a misdemeanour. There are, no doubt, certain cases, as 
that of an assault, where the parties may compromise the offence without being 
guilty of an illegal act. But this does not apply to misdemeanours of a serious 
kind. Kmbezzlement is only a misdemeanour, yet it is a criminal offence to 
compromise a prosecution for embezzlement. 

The principle has been stated by Lorp ABrNGER, C.B., in Davies v. Holding (8). 
The court there held that an agreement which was illegal and void, as being 
against the general policy of the law, should not be enforced, and applied the 
doctrine to an agreement to abandon a fiat in bankruptcy. The doctrine has also 
been applied in cases where a debtor has entered into a bargain with certain 
creditors not to oppose him in obtaining a composition with the general body of 
his creditors. It is a well-established doctrine that an agreement to forego public 
rights is an illegal agreement. Whether the felony could have been proved here 
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PERUVIAN GUANO CO. v. BOCKWOLDT AND OTHERS 


fCourr or Appeat (Sir George Jessel, M.R., Lindley and Bowen, L.JJ.), 
February 14, 16, 1883] 
[Reported 23 Ch.D. 225; 52 L.J.Ch. 714; 48 L.T. 7} 31 W.R. 851; 
5 Asp.M.L.C. 29] 


Conflict of Laws—Lis alibi pendens—Concurrent actions in H 


courts—Election. 

The plaintiffs, an English company, brought an action in England against 
a French company for the delivery of the cargoes of seven ships, or, alter- 
natively, for damages, and for an injunction and a receiver. At the time the 
action was commenced, the ships were in British waters, but they were later 
removed to French ports, and the defendants sold the cargoes and received 
the proceeds.’ The plaintiffs instituted proceedings in a French court against 
the defendants in relation to six of the cargoes. The defendants moved that the 
plaintiffs be ordered to elect whether they would proceed with the English 
action or the French action. ade 

Held: since the double proceedings were not vexatious, the plaintiffs would 
not be put to their election. 
Notes. Applied: Hyman v- Helm (1883), 24 Ch. 


(1885), 10 P.D. 141. Considered : Mutrie v. Binney 
strong v- Armstrong, [1892] P. 98; Logan v. Bank of 
E.R.Rep. 438; The Hagen, [1908-10] All B.R.Rep. 21; 
103. Referred to: St. Pierre v. South American Stores (G 


1936] 1 K.B. 382. : , 
As to lis alibi pendens, see 7 Haussury’s Laws (3rd Edn.) 1 
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Also referred to in argument: 
Pieters v. Thompson (1815), Coop.G. 294. 


Appeal by the defendants from a decision of Bacon, V.-C., dismissing a te 
by the defendants that the plaintiffs be ordered within seven days to elect whether 
they would proceed with the action relating to seven ships or with an action brought 
by them in France in relation to six of the same ships. 

On May 6, 1880, the plaintiffs, an English company, commenced an action 
against the defendants, who were captains of certain ships called the Charles 
Gui. the Woodfield, the True Briton, the British Princess, the Chancellor, the 
North Star, and the Struan, claiming delivery of the cargoes of the ships, or, alter- 
natively, for damages, and for an injunction and a receiver. On June 8, 1880, 
Messrs. Dreyfus Bros. & Co., merchants, of London and Paris, were made 
defendants in the place of the captains, who were dismissed from the action.. On 
Dec. 2, 1882, Dreyfus Bros. & Co. were served with a citation to appear before the 
Tribunal of Commerce of the Department of the Seine, sitting at Paris, in an action 
by the plaintiffs for restoration of the cargoes of all the ships, except the Struan, 


or payment of their value, and for damages. At the commencement of the Eng- v 


lish action, the ships were in British waters, but they had since been removed to 
ports in France, and it was admitted that all the cargoes had since been sold and the 
proceeds received by the defendants. 


Ingle Joyce for the defendants. 
Millar, Q.C., and H. B. Buckley for the plaintiffs. 


SIR GEORGE JESSEL, M.R.—It is very important in these cases that the 
court should, in stopping an action, clearly see that it does not do injustice. Of 
course a man brings an action at the peril of having to pay the costs if the action 
does not succeed, and, as a general rule, that is sufficient to protect defendants from 
ill-founded actions. There is another protection, which is that, where the action is 
vexatious, it may be stayed. It may be vexatious on many grounds. It may be 
so utterly absurd that the court can see that it cannot possibly succeed, but that it is 
brought only for annoyance; and then there is jurisdiction to stay the action. 
That is pure vexation. Or it may be vexatious in this way: the plaintiff, not 
intending to annoy or harass the defendant, but thinking that he will get some 
fanciful advantage, sues him at the same time in two courts within the same 
jurisdiction—in two of the Queen's courts. That is vexatious, because, whatever 
the intention of the plaintiff may be, he cannot get any benefit in that way, and the 
defendant is harassed by two suits. Similar, although not perhaps the same, con- 
siderations apply in a case where the actions are brought, one in a foreign country 


I have recently had to consider the general rule in McHenry v. Lewis (1) and I 
went so fully into it there that I do not think that it is necessary for me to discuss 
it further. It may be put shortly, as regards this case, in this way. It is not 
vexatious to bring an action in each country where there are substantial reasons 
of benefit to the plaintiff. He has the right to bring an action, and, if there are 
substantial reasons to induce him to bring the two actions, why should we deprive 
him of that right? Seeking to obtain a substantial advantage is not vexatious. It 
18 very unpleasant no doubt to be sued twice, and it is unpleasant to many people 
to be sued once; but still that does not make it vexatious, in a legal sense, where 
the plaintiff seeks to get a real substantial advantage. You cannot accuse him of 
vexation because he endeavours to obtain an advantage. As I put it in McHenry 
v. Lewis (1), and as I put it now, Suppose in the one action a plaintiff could get 
execution against defendants residing and having large property in France, but not 
resident or having any property in England, that might be a good reason tor suing 
them in Trance, and that might seem a reason for doing so when the action here 
was So advanced that the plaintiff saw his way to a verdict here. The plaintiff 
Says: ‘‘I shall get a verdict and judgment, but that will not avail me unless I can 
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. ' other? It appears to me that it cannot be so. They have 
a right to sue in each country for a different subject-matter. 

That brings me to the substance of the case. Supposing the plaintiffs elected to 
go on with the French action for six cargoes, and in England for one, which is what 
is suggested on the part of the defendants that they might do, ricki good would 
that be to anybody? The two actions would still go on, and the only consequence 
suggested is that a witness or two less would possibly—not necessarily—be re- 
quired in carrying on the litigation. That is not a ground for putting a man to his 
election. I asked whether any precedent could be found for putting a man to his 
election simply because he might have to call a witness or two less in one of the two 
actions, and I need not say that no such precedent could be produced. All the 
election rules proceed on the doctrine that you can put a final stop to at least one 
action, and this appears to be quite a novel attempt—and an attempt which is not 
founded in sufficient reason—to stop one action on the ground that you can have 
a little less evidence in the other action, or try it in a less expensive mode. It 
seems to me that this, also, is a reason for our not interfering; and, again, the fact 
that there is no precedent for such an interference, is also a reason for this court 
I think that, if a precedent could have been found for an 
between so much of the subject-matter of one 
action as is embraced in another, it would have been discovered a long time ago. 
The absence of precedent “is not immaterial; and, considering the danger of depriv- 
ing men of the opportunity of asserting rights which they are asserting bona fide, 
unless it is clear that the assertion of them is vexatious, I think that we ought to be 
slow to extend the doctrine beyond the case to which our attention has been called. 

For these reasons, I think that the appeal should be dismissed with costs. 
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there may be for preferring one court to another. If in any case it is phere 
that there is nothing except vexatious litigation, there is ample jurisdiction in ; 
court to make the order asked, but we ought to take care what we are about, an 
am bound to say that, in this case, I do not see my way to make such an order as is 
asked. In other words, I do not see that there is such vexation in this case as to 
justify our interference. Apart from the fact that the action in France is for six 
cargoes, whereas the action here is for seven there are certainly reasons—not 
vexatious reasons, not trumpery reasons, not harassing reasons—for bringing 
that action in France. The fact that the action in France is for six cargoes, and 
that the action here is for seven, satisfies me that it would be wrong to stop that 
action, because both actions must go on together, unless we see our way to stop 
one action altogether. I do not see how we are to do that. If we were to inter- 
fere in the way in which it is suggested that we ought to interfere, we should not 
accomplish what ought to be the result of interference, that is to say, stopping one 
action out of two; both actions would still go on. I think that the appeal ought 
to be dismissed with costs. 


BOWEN, L.J.—I am of the same opinion. I think that the law is clear enough. 
The difficulties which arise are the difficulties of administering or applying that law. 
When a plaintiff comes into an English court he asks for justice, and the court is 
bound not to refuse him justice. The court is bound, therefore, not to refuse to 
hear his case and not to put him under difficulties in the way of having the action 
brought to a conclusion. Of course, that rule does not mean that a plaintiff, under 
the pretence of asking for justice, is to do that which is oppressive and vexatious, 
and the courts have always at law—with which I am more familiar—and no doubt 
in equity also, interfered to prevent a plaintiff, under the colour of asking for 
justice, doing injustice for the sake of harassing others. Therefore, when what 
the plaintiff has been asking for has been frivolous, or sometimes when he has asked 
for it in a way which necessarily involves injustice, the courts have interfered. It 





seems to me that the principle on which a plaintiff is put to his election,-when it is: 


suggested that a double action is being pursued, is a branch of the general law. The 
reason for putting him to his election and compelling him to decide whether he will 
go on with one action or the other is that the prosecution of either one or the other 
appears to the court to be necessarily attended with injustice—that although one 
of the actions is right, two of them necessarily must be wrong. It is really a 
branch of the general law. 

How are we to apply that doctrine to foreign courts? It seems to me that we 
have no sort of right, moral or legal, to take away from a plaintiff any real chance 
which he may have of an advantage. If there is a fair possibility that he may have 
an advantage, and a just advantage, by prosecuting a suit in two countries, why 
should this court interfere and deprive him of it? I think that this case has 
illustrated, during its progress, the necessity of being very careful in exercising 
on behalf of the court this sort of prerogative power of interfering with actions. 
At turned out in the course of the argument that the French suit had this advan- 
tage, that the plaintiffs could, or thought that they could, get execution more 
easily—and, as far as I know, they can get execution more successfully, and with 
more completeness—against the defendants than if they rested only on the Eng- 
lish action. The defendants are so conscious, although they are applying to us to 
stay this action and to put the plaintiffs to their election, that there is something 
in that, that they cannot undertake (without referring to their clients abroad) to 
cure the blot, and put the procedure here on exactly the same footing with regard 
to the remedy as the procedure in France. That seems to me to illustrate exactly 
what was said by the court in McHenry v. Lewis (1), and what I think ought 
always to be in the minds of the court in interfering with these actions. Persons 
who sue in different countries very often have reasons for doing so, which are not 
easily explained. There may be many reasons why a French action at the same 
time as an English action may not be vexatious or unreasonable. One obvious 
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» PALMER v. JOHNSON 


[Court or Appeat (Sir Baliol Brett, M.R., Bowen and Fry, L.JJ.), May 13, 1884) 


[Reported 13 Q.B.D. 351; 53 L.J.Q.B. 348; 51 L.T. 211; 
33 W.R. 36] 


E Auction—Sale of land—Error of description in particulars of sale—Condition pro- 

viding for compensation—Right to recover after conveyance accepted. 

The plaintiff purchased freehold property at a sale by auction. The particu- 
lars of sale erroneously stated the value of the rental, in consequence of which 
mistake the plaintiff gave more for. the property than he otherwise would have 
done. The conditions of sale contained a provision that if any error should 

F be discovered in the particulars the purchaser should be entitled to compensa- 

tion. The plaintiff did not find out the error until after he had paid the pur- 
chase money and had accepted the conveyance of the property. 

Held: the acceptance of the conveyance did not bar the right of the plaintiff 
to recover compensation as provided by the conditions of sale. 

G Notes. Explained: Clayton v. Leech, {1886-90} All E.R.Rep. 446. Considered ; 
Saunders v. Cockrill (1902), 87 L.T. 80; Lawrance v. Cassell, [1980] 2 K.B. 83. 
Referred to: Re Orange and Wright's Contract (1885), 52 L.T. 606 ; A,-G. and 
Hare v. Metropolitan Rail. Co. (1893), 69 L.T. 811; Mason v. Schupisser (1899), 
81 L.T. 147; Greswolde-Williams v. Barnely (1900), 49 W.R. 203; De Lassalle v. 
Guilford, [1901] 2 K.B. 215; Knight Sugar Co. v. Alberta Railway and Irrigation 
Co., [1938] 1 All E.R. 266. 


i As to rights under particula 
(8rd Edn.) 232 et seq.; and for cases see 40 Diarst (Re 


r conditions in sale of land, see 34 Hauspury’s Laws 
pl.) 111 et seq. 


Cases referred to: 

(1) Cann v. Cann (1830), 

(2) Bos v. Helsham (1866), 

1 Helsham, 4 H. & C. 642; 36 

107, 822. Sipe . 

(3) Besley v. Besley (1878), 9 Ch.D. 108; 88 L.T. 844; 42 J.P. 
184; 85 Digest (Repl.) 117, 162. ; 

(4) Allen v. Richardson (1879), 13 Ch.D. 524 ; 

gub nom, Allen vy. Riehardson, Richardson Vv. 


Digest (Repl.) 107, 826. ery 
(5) Re Turner and Skelton (1879), 18 Ch.D. 180; 49 L.J.Ch., 114; 41 L.T. 668; 
28 W.R. 812; 40 Digest (Repl.) 107, 825. 


3 Sim. 447; 57 E.R. 1065; 40 Digest (Repl.) 107, 821. 
L.R. 2 Exch. 72; 15 L.T. 481; sub nom. Boss v. 
L.J.Ex. 20; 15 W.R. 259; 40 Digest (Repl.) 


806; 27 W.R. 


49 L.J.Ch, 187; 41 aE S O16; 
Allen, 28 W.R. 818; 40 
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i . T. 966; 47 J.P. 678; sub nom. 
6) Jol . Baker (1883), 11 Q.B.D. 255; 48 a be ; 
a per v. — 52 L.J.Q.B. 609; 82 W.R. 59; 40 Digest (Repl.) 109, roniien 
(7) Hart v. Swaine (1877), 7 Ch.D. 42; 47 L.J.Ch. 5; 37 L.T. 376; 26 W.R. 30; 
40 Digest (Repl.) 895, 3156. . 
(8) Leggott v. Barrett (1880), 15 Ch.D. 306; 51 L.J.Ch. 90; 43 L.T. 641; 28 
W.R. 962, C.A.; 17 Digest (Repl.) 347, 1538. 


Also referred to in argument: 
Manson v. iihicker (1878), 7 Ch.D. 620; 47 L.J.Ch. 312; 42 J.P. 485; sub nom. 
Manson v. Thacker, Ex parte Croshaw, 38 L.T. 209; sub nom. Manson v. 
Thacker, Thacker v. Manson, 26 W.R. 604; 40 Digest (Repl.) 107, 823. 


Appeal from a decision of A. L. Smrrx, J., on further consideration, reported 
12 Q.B.D. 32, in an action brought by the purchaser of certain property against 
the vendor to recover damages for a misdescription of the property contained in 
the particulars of sale. 1 

The property in question was sold by auction, and was described in the particulars 
of sale as producing a net annual rental of £39. In consequence of this statement 
the plaintiff gave £650 for the property. After the conveyance of the property 
to the plaintiff had been completed he discovered that the rental which had been 
described as a net annual rental was in reality a gross rental, and that the net 
rental was considerably less than £39. The conditions of sale contained (inter alia) 
the following provision : 


“The property is believed and shall be taken to be correctly described, 
but if any error, misstatement, or omission in the particulars be discovered, 
the same shall not annul the sale, but compensation shall be allowed by the 
vendor or purchaser, as the case may require; the amount of such compensation 
to be settled, regard being had to the purchase money, by the auctioneer, 
whose decision shall be final.’’ 


The auctioneer refused to adjudicate. At the trial of the action the jury found 
that there had been no fraudulent representation, but that the plaintiff purchased 
the property believing that the net annual rental was £39, which was in fact the 
gross rental. The defendant contended that the plaintiff could not recover after 
having taken a conveyance of the property, as the conveyance contained no pro- 
vision similar to the above provision in the conditions of sale. A. L. Suirsz, J., 
on further consideration, gave judgment for the plaintiff. The defendant appealed. 


Lawrance, Q.C., and Graham for the defendant. 
Buszard, Q.C., and Stanger for the plaintiffs, were not called on to argue. 


SIR BALIOL BRETT, M.R.—In this case, deliberately and I think rightly, one 
point and one point alone has been argued, and that point is, that the right of 
the plaintiff to recover damages cannot be maintained after t 
the property sold has been completed. The point that the a 

_ settled the amount of compensation, as he was to do according to the terms of the 
conditions of sale, is not taken, and, therefore, I express no opinion upon it. There- 
fore, the question is this: whether, where the particulars of a sale by auction of 
real property contain a mis-statement of fact, and where they also contain an 
express contract in the form of the contract in these particulars of sale, the 


purchaser can recover compensation in respect of the mis-statement on the com- 
pletion of the conveyance. 
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: . . . * se 
eases. To my mind it is impossible for us to decide this case in favour of the 


defendant without clearly overruling both Cann v. Cann (1) and Bos v. Hels} 
(2). Such a transaction as this is of daily occurrence. Nothing: can be cae 
common than the sale of real property by auction, and when we find a decision 
like that in Cann v. Cann (1), which was come to fifty-four years ago, and ike 
that in Bos v. Helsham (2), which was come to eighteen years ago aud gh: 
we find that these cases were not challenged at the time, ‘and hives tails gone 
forth as a deliberate and judicial statement of the law, by what rule are we 6 be 
guided when it is suggested that such cases are to be overruled? It has always 
been the legal practice to say that where the matter which is affected by the © 
decision is of common and daily occurrence, and must constantly have been carried 
out upon the assumption that the decision in question is-good law, yet if the 
decision has lasted and has been acted on for some time, a court of error will 
not reverse that decision, even though it should be of opinion that it would not 
have come to the same conclusion. For this reason I do not think it is open to 
us now to overrule Cann v. Cann (1) and Bos v. Helsham (2). : 

It is true that two cases have been cited to us in Besley v. Besley (8) and Allen v. 
Richardson (4) in which Mattns, V.-C., differed from the views expressed in those 


‘eases; but, according to the comity of the courts of this country, courts of co- 


ordinate jurisdiction do not overrule co-ordinate courts, and I think that rule 
must be applied to the cases before Marins, V.-C., and with great respect to his 
memory I do not think he was justified in differing from similar cases decided 


~ in a court of co-ordinate jurisdiction with his own; and that view was expressed by 


‘Sm Grorcer Jessen, M.R., in Re Turner and Skelton (5), who was also of opinion 


that the learned Vice-Chancellor ought to have followed the current of authority. 
To speak my own mind, uninfluenced by authority, I cannot doubt that strong 
arguments may be used against the view upheld by Cann v. Cann (1) and Bos v. 
Helsham (2); but it is not because we can see that strong arguments may be used 
against the decision that we are to say that we should not then have decided in 
the same manner. The judgments in the cases I have referred to seem strong 
and fairly conclusive, and I am far from saying that if I had had to decide those 
cases at that time I should have ventured to differ from the conclusion which 
was then arrived at. On the contrary, I think I should have agreed with those 
conclusions; but I wish to be understood to rest my decision in this case on this 
ground, that we cannot now-overrule cases which, in a matter of daily occurrence, 
have laid down a rule of law which has been acted upon as a good rule of law 
through a long series of years. . 

2 ath shes cases as cited to us, but I do not think I need deal with any 
of them, except to say that I do not agree with Besley v. Besley (3) and Allen v. 
Richardson (4) decided by Matis, V.-C., and to say further, that if the ape sae 
of WiusaMs, J., in Joliffe v. Baker (6) is in conflict with Cann v. Cann (1) an 


Bos v. Belsham (2), I do not agree with it; and I prefer the judgment of A. L. 


Suirn, J., in the present case. Hart v. Swaine (7) was much pressed upon us, 


but I do not think that has anything to do with the point. That was a ets 
fraud, and Fry, L.J., sitting as a jury, found that there was fraud, “a — — 
the deed in consequence, but there is no question of that peng dot 
y. Barrett (8), which was used as an authority for. the proposition a . se 
contained in these conditions of gale had been merged in the deed of conveyance, 


I see nothing wrong in that case; and I think I said nothing — “mee I siege 
nc i i the present case. A. L. SMITH, @., 
of now, but the case is not applicable to Pp oS tee 


‘. tdoment in the court below in the present case, is quite | 
ott "eras out what was the sole point of the decision in Leggolt v. mete 
(8). For these reasons, I think that the judgment of A. T). Surrn, J., was right, 


and that this appeal must be dismissed. 
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BOWEN, L.J.—I am of the same opinion. We have to decide what was the 
true agreement made between these parties, and it is a question of construction 
to a considerable extent. It is said that it is involved in the nature of this 
transaction that it was the intention of the parties that the formal deed of con- 
veyance should displace the conditions of sale; but I think that cannot be so, 
because nothing is easier to conceive than a clause inserted in these conditions 
which would manifestly have vitality after the completion of the conveyance, and, 
therefore, we must interpret these conditions of sale. 

I confess that, if the question were quite untouched by authority, I should 
have felt that there was much to be said for the view for which counsel for the 
defendant contended; but I do not think that even on this question of construction 
we are left free to consider the main arguments that may be advanced upon it, 
because we find that, rightly or wrongly, a judicial construction has already been 
placed upon such a contract as this, which judicial construction must have con- 
stantly been acted upon in the daily occurrence of these sales by auction contracts 
during the many years through which those judgments have stood. The state of 
authority seems to have been this: that the point was apparently open, but 
apparently it was only open on account of the view taken by one learned judge— 


Mains, V.-C., and which view I do not think, looking at the other authorities in- 


co-ordinate courts, he was justified in taking. I agree with what the Master of the 
Rolls has said about Joliffe v. Baker (6), and, as it seems to me that we cannot 
properly consider this point, as it is in truth concluded by authority, I think 
this appeal must be dismissed. 


FRY, L.J.—I am of the same opinion. The question is really one of construction. 
Does the condition in the conditions of sale provide for payment of compensation 
at any time, or only before the completion of the conveyance? I think that much 
might be said upon both sides of the question, and no one can be insensible of 
some of the inconveniences which arise from the view contended for by the 
plaintifis, but that view has been commonly acted upon in these transactions for 
a long series of years. Cann v. Cann (1) decided the point in favour of that view 


as long ago as 1830, and there was no authority varying from that until, I think, 


the year 1866; meanwhile Cann v. Cann (1) had been upheld in Bos v. Helsham (2). 
I entirely agree with the opinion expressed by the other members of this court, 
that under these circumstances it is not desirable to interfere with the state of the 
law, upon the ground that in everyday transactions of this sort much must have 
been done upon the footing that the law is as then laid down. 

Then the only remaining question is whether this contract has been varied by 
the conveyance. I think that is not so. I ean find in this conveyance nothing 
in any way approaching an expressed intention to vary. The only other point 
I wish to mention is this, that in Besley v. Besley (3) and Joliffe v. Baker (6) 
there was no such express contract as there is in this case, and that point must 
always be remembered when those eases are cited as authority upon this point. 


Appeal dismissed. 


Solicitors : Swann & Co., for Elborne, Nottingham; Lee, Ockerby & Everington, 
for Bright, Nottingham. 


[Reported by A. A. Horxtys, Esq., Barrister-at-Law. ] 
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A 
Re CURTOYS. Ex Parte PILLERS 


[Court or AppeaL (James, Baggallay and Lush, L.JJ -), April 28, May 5, 1881] 


[Reported 17 Ch.D. 658; 50 L.J.Ch. 691; 44 L.T. 691; 
29 W.R. 575] 


Bankruptcy—Property available for distribution—Debt due to bankrupt— 
Garnishee order served on debtor. to bankrupt before petition, but after act 
of bankruptey—No notice of act of bankruptcy. 

A judgment creditor, before the presentation of a bankruptcy petition against 
the debtor, but after the commission of the act of bankruptcy, of hich 
C he had no notice, served a garnishee order nisi attaching moneys due to the 
debtor from a third party, . < 
Held: he was not protected under the Bankruptcy Act, 1869, s. 95 (3) [now 
Bankruptcy Act, 1914, s. 45], and, therefore, was not entitled to the debts 
attached as against the trustee in bankruptcy. 


Notes. The Bankruptcy Act, 1869, s. 94 (3), has been replaced by the Bank- 
D ruptcy Act, 1914, s. 45 (d). ’ 

Considered: Re Chinn, Ex parte Sulger (1881), 17 Ch.D. 839; Butler v. Wearing 
(1885), 17 Q.B.D. 182; Re O’Shea’s Settlement, Courage v. O'Shea, [1895] 1 Ch. 
325; Hosack v. Robins, [1918-19] All E.R.Rep. 565. Applied: George v. 
Tompson’s Trustee, [1949] 1 All E.R. 554. Referred to: Re Bannister, Ex 
parte Vale (1881), 45 L.T. 200. 

EAs to attachment of debts, see 16 Hautssury’s Laws (83rd Edn.) 79 et seq.; for 

- eases see 5 Dicest (Repl.) 895-896. For the Bankruptcy Act, 1914, ss. 45, 46, see 
2 Hauspury’s Statutes (2nd Edn.) 382, 383; and for Bankruptcy (Amendment) 
Act, 1926, s. 4, see ibid. 453. ‘ 


Cases referred to in argument: . 
Re Bissell, Ex parte Duignam (1871), 6 Ch. App. 605; 40 L.J.Bey. 68; 25 L.T. 

286: 19 W.R. 1127, L.C. & L.JJ.; 5 Digest (Repl.) 895, 7443. 

Holmes v. Tutton (1855), 5 E. & B. 65; 24 L.J.Q.B. 346; 25 TIO 36 ola ad 
Jur.N.S. 975; 3 C.L.R. 1848; 119 E.R. 405; 4 Digest (Repl.) 387, 3514. 
Wadling v. Oliphant (1875), 1 Q.B.D. 145; 45 L.J.Q.B. 178;°33: L.T 887; 24 

W.R. 243; 5 Digest (Repl.) 794, 6722. 
Hirsch v. Coates (1856), 18 C.B. 757; 25 L.J.C.P. 815; 27 L.T.0.8. 202; 4 W.R. 

a 656; 139 E.R. 1568; 21 Digest (Repl.) 781, 1568. 

Emanuel v. Bridger (1874), L.R. 9 Q.B. 286; 48 L.J.Q.B. 96; 30 L.T. 194; 
22 W.R. 404; 4 Digest (Repl.) 388, 3520. 

Re Watt, Ex parte Joselyne (1878), 8 Ch.D. 3827; 47 L.J.Bey. 91; 38 L.T. 661; 
26 W.R. 645, C.A.; 4 Digest (Repl.) 387, 3516. 

Anglo-Italian Bank v. Davies (1878), 9 Ch.D. 275; 47 L.J.Ch. 888; 89 L.T. 244; 

1 27 W.R. 3, C.A.; 21 Digest (Repl.) 778, 2586. 

Re Watkins, Ex parte Evans (1879), 13 Ch.D. 252; 49 
28 W.R. 127, C.A.; 4 Digest (Repl.) 890, 3542. 
2¢ Stanhope Silkstone Collieries'Co. (1879), 11 Ch.D. 160; 48 L.J.Ch. 409; 40 
L.T. 204; 27 W.R. 561, C.A.; 10 Digest (Repl.) 998, 6855. 

I Appeal by Alfred William Pillers, the trustee in bankruptey of Charles Cur- 
toys, from a decision of Bacon, Chief Judge, affirming a decision of the Bath 
County Court judge holding that a garnishee order nisi served by William cana 
Taggart, a judgment creditor of Curtoys, was valid against the trustee in bank- 


L.J.Bey. 7; 41 L.T. 565; 


ruptcy. od his 
The bankrupt, Charles Curtoys, of the Walcot Brewery, Bath, mortgage: S 


brewery to Charles King. The mortgage deed contained a provision whereby King 
was at liberty to purchase the business at a valuation. Pursuant to this seg 
King purchased the brewery on Aug. 11, 1880, and after repaying the amount due 
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upon his mortgage, retained the balance in his hands, amounting to £503 7s. 7d., 
in trust for Curtoys. On Aug. 14, Curtoys committed an act of bankruptcy. 
On Aug. 30 William Henry Tagart, a brewer at Bath, recovered judgment against 
Curtoys. On Sept. 1 Tagart obtained a garnishee order nisi, attaching the balance 
in the hands of King. This order was served upon King on Sept. 2. At that time 
Tagart had no notice of any act of bankruptcy having been committed by Curtoys. 
On Sept. 3 a bankruptey petition was presented against Curtoys, the alleged act of 
bankruptcy being that he had on Aug. 14, 1880, with intent to defeat or delay his 
creditors, departed from his dwelling-house, or otherwise absented himself. On 
Sept. 15, the garnishee order nisi was made absolute, and on the 25th the debtor 
was adjudicated a bankrupt. At the first meeting held on Oct. 23 Alfred William 
Pillers was appointed trustee. 

The judge of the Bath County Court held that the service of the garnishee order 
nisi before the filing of the bankruptcy petition, followed by adjudication, made the 
judgment creditor a secured creditor within the Bankruptcy Act, 1869, inde- 
pendently of any prior act of bankruptcy, and that, inasmuch as in his opinion the 
garnishee order nisi was ‘‘a dealing’’ with the bankrupt under s. 94 (3), and was 


obtained without notice of an act of bankruptey committed by the bankrupt, and. 


available against him for adjudication, it came within the protection of that sub- 
section. On Feb. 28, 1881, Bacon, Chief Judge, afiirmed the decision of the county 
court judge, but on different grounds, holding that the transaction was protected 
under s. 95 (3). The trustee appealed. 

By the Bankruptcy Act, 1869, s. 94: 


‘‘Nothing in this Act contained shall render invalid . . . (83) Any contract or deal- 
ing with any bankrupt, made in good faith and for valuable consideration, 
before the date of the order of adjudication, by a person not having, at the time 
of making such contract or dealing, notice of any act of bankruptcy committed 
by the bankrupt, and available against him for adjudication.’’ 


By s. 95: 


‘Subject and without prejudice to the provisions of this Act relating to the pro- 
ceeds of the sale and seizure of goods of a trader, and to the provisions of this 
Act avoiding certain settlements, and avoiding on the ground of their constitut- 
ing fraudulent preferences, certain conveyances, charges, payments, and 
judicial proceedings, the following transactions by and in relation to the 
property of a bankrupt shall be valid, notwithstanding any prior act of bank- 
ruptey,... 

(2) Any execution or attachment against the land of the bankrupt, executed 
in good faith by seizure before the date of the order of adjudication, if the 
person on whose account such execution or attachment was issued had not at 
the time of the same being so executed by seizure notice of any act of bank- 
ruptey committed by the bankrupt, and available against him for adjudication : 
(3) Any execution or attachment against the goods of any bankrupt, executed 
in good faith by seizure and sale before the date of the order of adjudication, 
if the person on whose account such execution or attachment had not at the 
time of the same being executed by seizure and sale notice of any act of bank- 
ruptey committed by the bankrupt, and available against him for adjudication.” 


By the statute 6 Geo. 4, c. 16, s. 81 [repealed by the Bank i 
tion Act, 1849] : [rep y the Bankrupt Law Consolida- 


“All conveyances by and all contracts and oth 
by and with any bankrupt bona fide made and entered into more than two 
calendar months before the date and issuing of the commission against him 


and all executions and attachments against the lands and tenements or goods 
and chattels of such bankrupt, bona fide executed or levied more than two 


er dealings and transactions 
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B 


calendar months before the issuing of such commission, shall be valid not- 
withstanding any prior act of bankruptey by him committed: Provided... .” 


Winslow, Q.C., and Finlay Knight for the trustee. 
Roxburgh, Q.C., and Charles J. Ruscombe Poole for the judgment creditor. 


JAMES, L.J.—I find it impossible to agree with the decision of the Chief Judge 
in this case. I am also unable to concur in the opinion expressed by the county 
court judge, that a garnishee order, which is an execution in invitum, is a ‘‘contract 
or dealing’’ with the bankrupt, within the meaning of sub-s. (3) of s. 94 of the 
Bankruptcy’ Act, 1869. Whatever the effect of the execution may be, in order 
to be protected it must be brought within the words of sub-s. (3) of s. 95 of the 
Act, or within the reasonable meaning of those words. It is there expressly pro- 
vided that the attachment, in order -to be protected, must be ‘‘executed in good 
faith by seizure and sale before the date of the order of adjudication,” without 
notice of any act of bankruptcy available for adjudication. The particular thing 
now in question was not capable of being seized and sold. A debt which is atbaated 
under a garnishee order is not capable of being seized and sold, and is not within 
the exact words of the subsection. The procedure under which debts are taken in 
execution is called an ‘‘attachment’’ of debts; it is pointed out that the word 
“attachment’’ is used in the Bankruptcy Act, and it is said that it ‘is necessary for 
the court to give effect to every word of the statute. But the only attachment 
which is protected under sub-s. (3) of s. 95 is an attachment ‘“‘against the goods.’’ 
Ti debts are to be held to be protected under this subsection, we must construe 


_ “‘goods’’ as including debts. 


Without expressing a final opinion on this point, I must state that I have a very 
strong impression that the word ‘‘goods’’ here means goods and chattels which are 


_ capable of being sold, and the title to which may be perfected by seizure and sale. 


-— 


It has been argued that, unless you apply the word ‘‘attachment’’ to the process 
now in question, that word has no meaning; and I was at first impressed by the 


- consideration that there were no things in the nature of goods which were the sub: 
fF ject of attachment. The word ‘‘attached’’ was, however, used in the Bankrupts 


-when the case came bef 


Act, 1825 (6 Geo. 4, c. 16), and I think the legislature from that time downwards, 
when using the word ‘‘attachment,’’ has had in view the equitable execution in a 
court of equity whereby goods were sequestered and sold. Any person who obtained 
an attachment in respect of a sum which had been ordered to be paid by the Court 
of Chancery, applied to the court for an order for sale, and for payment, out of the 
proceeds of such sale of the sum of money owing to him. When that word 
‘attached’? was first used by the legislature, there was something, therefore, to 
satisfy every word in the statute then passed. If a meaning is to be given. to the 
words applicable to the present case, the only equivalent to a sale of goods would 
be the realising of the security by actual payment to the garnishee of the debts which 
have been attached. So long as the security is not realised, and the thing remains 
in fieri, it is impossible for us to put an attachment of a debt in a higher position 
than that of a seizure under a writ of fi. fa. which has not been perfected by a sale. 


BAGGALLAY, L.J., stated the facts, and continued: ‘The county court judge, 
ore him, held that this transaction was a ‘‘dealing’’ with the 
-s. (8) of s. 94 of the Bankruptcy Act, 


ic é tected under sub 
ee rt edi view, but held that it came under sub-s. 


1869. The Chief Judge did not take that 
(3) of s. 95. If the debt which has been attached is part of the bankrupt's goods 


and chattels, the transaction, in order to be protected under s. 95, uae ae ee 
perfected by seizure and gale of the debt. If the debt was not part - - goo oh 
the attachment is not within the section at all. But, in my opinion, W a ‘ wre 

by ‘‘attachment against goods’’ under s. 95 is one against the goods ” re els, 
commonly so called, of the bankrupt. Such a thing as an esha pe ote 
vided for by the Common Law Procedure Act, 1854, was 7 ws : Bs “y: ' 
bankruptcy statute (the statute 6 Geo. 4, ¢. 16) was passed, which first referred to 


726 ALL ENGLAND LAW REPORTS REPRINT [1881-5] All E.R. Rep. 


There was then a process of attachment in the Mayor’s 
Court of London and elsewhere by custom, and there was also another attachment, 
which was a process used to compel the payment of an equitable debt, and which 
was a transaction only supported in bankruptcy if followed by seizure and. sale. 
Whether I am right in applying that view of the Act or not, I feel no hesitation in 
saying that the process of attachment in this case, not having been completely 
executed by seizure and sale, the creditor's argument cannot prevail. 


process of attachment. 


LUSH, L.J.—I entirely agree with my learned colleagues that it is not necessary 
to inquire whether sub.-s. (3) of s. 95 of the Bankruptcy Act applies to an attach- 
ment of debts by a garnishee order, but I do not wish it to be supposed that I agree 
with the construction which they have put on the clause. I think, however, that 
we must give effect to every word of the clause; and when the word ‘‘attachment”’ 
was used in the Bankruptcy Act passed in the reign of Geo. 4, the word was not 
known in the sense in which it has since been used in the Common Law Pro- 
cedure Act, 1854, but in 1869, when the Bankruptcy Act now in force was passed, 
the process of attachment of debts was well known by that name, and I cannot help 
thinking that the two subsections (2) and (3), of s. 95 of the Act of 1869 were 
intended to apply, when taken together, to all property which passed to the trustee 


in the bankruptcy. If the word ‘‘goods’’ does not apply to debts, they do not 


come within sub-s. (3) at all. If the word does apply, when this attachment was 
made the debt was not, by reason of the relation back of the trustee’s title, within 
the power of the bankrupt at all. The subsection protects, upon given conditions, 
goods which are seized under a fi. fa., or their proceeds. They must have been 
actually sold; otherwise the seizure is not protected. In order to take the property 
out of the trustee there must be seizure and sale. We must find an equivalent to 
the sale of goods (assuming that debts are within the section) after a garnishee 
order has been obtained. The only equivalent, in the proceedings for attachment, 
of a debt is obtaining payment of the debt attached, either voluntarily or by an 
execution against the garnishee. The debt is not sold, and there has been in this 
case no such equivalent for seizure and sale as I have suggested. Until there has 
been sale or an equivalent for it the seizure is not perfected. To hold otherwise 
would be to bring us within the maxim Qui heret in litera, heret in cortice. 


JAMES, L.J.—If the case ever arises we must not be held to have decided what 
takes place where the money has been actually received by the judgment creditor 
before the date of the order of adjudication. 


LUSH, L.J.—I agree. 


Solicitors: Van Tromp, for Benson & Carpenter, Bath; Whitakers & Woolbert, 
for Simmons, Clark & Collins, Bath. 


[Reported by Frank Evans, Esg., Barrister-at-Law.] 
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KEARSLEY v. PHILIPS AND ANOTHER 


(Courr or Apprau (Sir Baliol Brett, M.R., Lindley and Fry, L.JJ.), June 29 
1883] , ae =, 


B [Reported 11 Q.B.D. 621; 52 L.J.Q.B. 581; 49 L.T..435; 
31 W.R. 909] 


Distress—For rent—Mortgage—Mortgagor attorning tenant to mortgagee—arrears 
of rent—Right of mortgagee to distrain. 
A mortgage deed contained a clause by which the mortgagor attorned 
tenant to the mortgagees at a yearly rent. After the mortgage the mortgagor 
© let the premises to a tenant who assigned goods which were on the prannlaes 
to the plaintiff by a bill of sale. The mortgagees seized the goods so assigned ~ 
to the plaintiff as a distress for rent due from the mortgagor. In an action 
by the plaintiff to recover damages for the seizure of the goods, 
Held: the attornment clause created a rent properly so called with all its 
incident remedies, and, therefore, the distress was justified, and the plaintiff 
) was not entitled to recover. 


Notes. As to distress by mortgagees, see 12 Hausspury’s Laws (8rd Edn.) 95; 
and for cases see 18 Dicest (Repl.) 267-272. 


Cases referred to: ; 
(1) Keech v. Hall-(1778), 1 Doug.K.B. 21; 99 E.R. 17; 30 Digest (Repl.) 420, 
y 631. 
(2) Morton v. Woods (1869), L.R. 4 Q.B. 298; 9 B. & S. 682; 38 L.J.Q.B. 81; 
17 W.R. 414, Ex. Ch.; 18 Digest (Repl.) 256, 68. 
(3) Anderson v. Midland Rail. Co. (1861), 3 E. & EK. 614; 30 L.J.Q.B. 94; 3 
L.T. 809; 25 J.P. 405; 7 Jur.N.S. 411; 121 E.R. 573; 18 Digest (Repl.) 
354, 1014, 4 
~f @©6©(4) Jolly v- Arbuthnot (1859), 4 De G. & J. 224; 28 L.J.Ch. 547; 33 L.T.O.S. 
268; 23 J.P. 677; 5 Jur.N.S. 689; 7 W.R. 532; 45 E.R. 87, L.C.;.18 
Digest (Repl.) 268, 163. 
(5) Pinhorn v. Souster (1853), 8 Exch. 763; 1 C.L.R. 99; 22 L.J.ix. 266; 21 
L.T.O.S. 92; 1 W.R. 336; 155 E.R. 1560; 18 Digest (Repl.) 269, 171. 


, Also referred to in argument: : 
Evans v. Elliot (1838), 9 Ad. & El. 842; 1 Per. & Dav. 256; 1 Will. Woll. & H. 
744; 8L.J.Q.B. 51; 112 E.R. 1242; 18 Digest (Repl.) 272, 185. . 
Trent v. Hunt (1853), 9 Exch. 14; 1 C.L.R. 752; 22 L.J.Ex. 318; 22 L.T.O.S. 
23; 17 Jur. 899; 1 W.R. 481; 156 E.R. 7; 18 Digest (Repl.) 267, 154. 
Snell v. Finch (1863), 18 C.B.N.S. 651; 1 New Rep. 328; 82 LJ.C.P. ahh bye 
L.T. 747; 9 Jur.N.S. 8338; 11 W.R. 841; 143 E.R. 258; 18 Digest (Repl.) 
267, 155. Fe 
Re Kitchin, Ex parte Punnett (1880), 16 Ch.D. 226; 50 L.J.Ch. 212; 44 L.T. 
226; 29 W.R. 129, C.A.; 25 Digest (Repl.) 354, 591. 
from a decision of Fieutp, J., on a 
ants, the mortgagees of certain 


if 


Appeal by the plaintiff, Robert Kearsley, 
demurrer, dismissing his claim against the defend 
premises, for damages for the seizure of goods distrained by them. pany: 

The statement of claim alleged that a person named King was venen ) a 
premises to one James Kearsley, and that King had in his setae toe 
premises certain goods which he had assigned to the plaintiff, aaa ack oy 
by a bill of sale dated Nov. 22, 1881, and duly registered. On Dec. 2, : 2 
defendants seized the above-mentioned goods of the plaintiff as a distress - ren ; 
At the time of the distress no rent was due from King. The grok a 
damages in respect of the seizure of his goods. The state ey ¢ andar eged 
that the premises in question were mortgaged to the defendants to secure a st 
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of £6,000 which the defendants had advanced to James Kearsley. By an in-. 


denture of mortgage, dated Aug. 23, 1878, James Kearsley demised the premises 
to the defendants for the residue then unexpired, except the last day, of a term 
of 993 years, created by an indenture of lease to James Kearsley, dated Jan. 31, 
1875, which term commenced from Sept. 29, 1874. By the indenture of mortgage 
James Kearsley attorned and became tenant to the defendants, at the yearly rent 
of £360, payable half-yearly; and the indenture of mortgage provided that it 
should be lawful for the mortgagees to determine the tenancy by giving seven days 
notice to the mortgagor. On Dec. 2, 1881, James Kearsley was in arrear with his 
rent to the defendants, and the defendants, by their agents, lawfully distrained the 
goods and chattels on the demised premises, which were the trespasses complained 
of. ‘he plaintiff, by his reply, joined issue, and further alleged that neither 
the plaintiff nor King had any notice or knowledge of the indenture of Aug. 23, 
1875, or of the contents or provisions thereof. In November, 1881, James Kearsley 
was lawfully and in fact in possession of the premises, and in receipt of the rents 
and profits thereof, and the defendants never in any way interfered with or required 
the same. King then became tenant of the premises to James Kearsley, at a 
yearly rent of £435. James Kearsley was not at’the time of the alleged attornment 
in occupation or possession of the premises, or of any part thereof. King had 
not, nor had the plaintiff, at any time previous to the commission by the defendants 
of the acts complained of, any notice of the alleged attornment or tenancy of 
James Kearsley to the defendants. Freip, J., gave judgment on a demurrer for 
the defendants, and the plaintiff appealed. 


The case is reported on a question as to production of documents 10 Q.B.D. 36, 


465. 


Ambrose, Q.C., and Bigham for the plaintiff. 
Smyly for the defendants. 


SIR BALIOL BRETT, M.R.—I am of opinion that the judgment of Frexp, J., 
is right and ought to be affirmed. There was an attornment clause in the mortgage 
deed, and it is not denied that the mortgagor had power to make such a deed. 
Then the question is, what is its effect? I am of opinion that the statement of the 
law in the note to Keech v. Hall (1) in 2 Swirn’s Leapinc Cases (8th Edn.), 
p. 583, is correct in terms. It is as follows: 


‘“‘A mortgage deed sometimes contains an agreement that the mortgagor shall 
be tenant to the mortgagee at a rent; or a power enabling the mortgagee to 
distrain for interest, by which no tenancy is created. The object of such 
provisions is generally to further secure the payment of the interest, an 
object more completely effected by adopting the former rather than the latter 
mode of framing the deed, because, whilst the former makes the mortgagor 
tenant at will only to the mortgagee, so that his interest may be put an end 
to by demand of possession, and at the same time creates a rent, properly 
so called, with all its incident remedies, the latter mode operates merely by 
way of personal licence from the mortgagor, and affects his interest only.”’ 


Therefore, such a deed as the present creates a rent, properly so called, with all 
its incident remedies. 

After the mortgage the mortgagor let the land to a tenant, and this tenant 
assigned his goods by bill of sale to the plaintiff. With regard to the mortgagor 
and mortgagees the plaintiff was a stranger, and his goods were seized as a distress 
for rent due from the mortgagor to the mortgagees. It is not denied that if the 
relation of landlord and tenant exists the goods can be seized, but the question is 
whether the’ mortgagee, as well as the rent, has ell the incident remedies for the 
recovery of that rent. 

As to Morton v. Woods (2), I am of opinion that the reasoning of the judgment 
shows that at law the mortgagor is tenant to the mortgagee, and i sieht of 
distress exists. Anderson v. Midland Rail. Co. (3) is an authority to Sua aoe 
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effect; it applies the Distress for Rent Act 7, giving eer 

of fraudulent removal to the case of an eee. for a nies 5 eux 

_ v. Midland Rail. Co. (3) is a clear authority (even if Misekis ve "Wa ibe 
oes not make it clear), that such a deed as this creates the painter! f Ta — 

and tenant, both in equity and at common law, and therefore Sibiucied; path 

recovery of rent are applicable. It follows that this appeal must be dismissed a 


LINDLEY, L.J.—It seems to me obvious that the judgment appealed from i 
right, and ought to be affirmed. The case depends on whether the morte . 
became tenant to the defendants by virtue of the attornment clause sontat eee 
the mortgage deed. This point has been decided several times—in Jolly Vv | Arb th. 
not (4); in Morton v. Woods (2); and in Anderson v. Midland Rail Co. 8) ; Tt 
was also raised and decided in Pinhorn v. Souster (5), where the facts Ben 

similar to those alleged here, and it was held that a tenancy at will was ‘neti 
and the right to distrain existed. The question in the present case is was Pay 
- tenancy? It is shown that there was, and it follows that there ssi is “ght 
to distrain. aon 


FRY, L.J., concurred. 


Appeal dismissed. 


Solicitors: Pritchard & Englefield, for Storer & Lloyd, Manchester; Johnson ¢ 
Wetheralls, for Wigglesworth & Rogerson, Manchester. 


[Reported by P. B. Hurcurys, Esq., Barrister-at-Law.} 





STEEL AND ANOTHER v. DIXON AND OTHERS 


[CHANCERY Division (Fry, J.) March 26, 28, 29, 1881] 
[Reported 17 Ch.D. 825; 50 L.J.Ch. 591; 45 L.T. 142; 
29 W.R. 735] 
s—Security given to two co-sureties—Later guarantee by 
further sureties—No knowledge of security previously given—Right of 
further sureties to share benefit of security. 

R. having borrowed a sum of money, two persons became sureties upon R. 
agreeing to charge certain property as security for any loss they might sus- 
tain. Later, two other persons also became sureties, not then knowing 
of the charge. R. failed to repay the money, and the four sureties con- 
tributed equal amounts to make up the sum he had borrowed. 

Held: where a surety obtained a benefit in respect of the suretyship which 
he had undertaken he must bring it into account as between himself and co- 
sureties; this applied whether the benefit was obtained by a bargain entered 
into between the co-surety and the debtor at the time of his becoming 4 
surety, or related to a voluntary security subsequently given, oF arose in any 
other manner whatever, and it applied even though the other co-sureties did 
not know of the security when they became sureties; accordingly, the charge 


enured for the benefit of all the sureties. | 
Per Curiam: The principle that a benefit obtained by a co-surety must be 
brought into hotchpot may be varied by contrac 
cases may arise in which one co-surety, by reason O 
his duty towards the other, may estop himself fror 
wise he would have had against his co-surety. 


t between the eo-sureties, and 
f his default in performing 
1 the equity which other- 
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‘onsi : Berri ri 1890), 44 Ch.D. 168. Referred to: 
Notes. Considered: Berridge v. Berridge ( ; 
Re Arcedeckne, Atkins v. Arcedeckne (1888), 24 Ch.D. 709; Ellesmere Brewery 
Co . Cooper, [1895-9] All E.R.Rep. 1121; Re Denton’s Estate, Licenses Insurance 
Corpn. and Guarantee Fund v. Denton, [1908] 2 Ch. 670. pare de 
As to the rights and liabilities of co-sureties inter se, see 18 Hatspury's Law 
(8rd Kdn.) 484-492; and for cases see 26 Dicest (Repl.) 154-155. 


tases referred to: ' 
eid aa vy. Earl of Winchelsea (1787), 1 Cox, Iq. Cas. 318; 29 E.R. 1184; aub 
nom. Deering v. Earl of Winchelsea, 2 Bos. & P. 270; 26 Digest (Repl.) 145, 
1065. 
(2) Pendlebury v. Walker (1841), 4 Y. & C.Ex. 424; 10 L.J.Ex. 27; 5 Jur. 384; 
160 E.R. 1072; 26 Digest (Repl.) 146, 1067. 
(3) Miller v. Sawyer, 30 Vermont, 412. 
(4) Hall v. Robinson, 8 Tredell, 56. 


Also referred to in argument: ; P 
Stirling v. Pabsdaton (1821), 8 Bli. 575; 4 E.R. 712; 26 Digest (Repl.) 148, 1048. 
Craythorne v. Swinburne (1807), 14 Ves. 160; 33 E.R. 482, L.C.; 26 Digest 

(Repl.) 145, 1063. 


Swain v. Wall (1641), 1 Rep. Ch. 149; 21 E.R. 534; 26 Digest (Repl.) 149, 1093. 


McCune v. Belt, 45 Missouri, 174, 179. 

Knight v. Hughes (1828), 3 C. & P. 467; Mood. & M. 247, N.P.; 26 Digest 
(Repl.) 150, 1103. 

Hindsdill v. Murray, 6 Vermont, 136. 

Aldrich v. Hapgood, 39 Vermont, 617, 620. 

Done v. Walley (1848), 2 Exch. 198; 17 L.J.Mix. 225; 12 Jur. 338; 154 E.R. 463; 
26 Digest (Repl.) 154, 1143. 


Action by which the plaintiffs Messrs. Steel and Chater, sought to enforce a 
claim against the defendants Messrs. Dixon and Gurney, as their co-sureties, to 
share the benefit of a security which the defendants had obtained to guard them 
against loss in consequence of their becoming sureties. 


On Oct. 28, 1878, William Robinson, of Heston, borrowed the sum of -£800 from: 


his bankers, Messrs. Hull, Smith & Co., of Uxbridge, on the security of a joint and 
several promissory note, signed by the defendants, George William Dixon and 
Jason Gurney, payable on April 30, 1879. Robinson had induced the defendants 
to sign the note by promising to give them security to cover any liability which 
they might thereby incur. On Oct. 28, in accordance with his promise, Robinson 
signed an agreement by which he assigned the whole of his furniture and effects 
in and about Bulstrode House, Hounslow, to the defendants to secure them against 
any loss they might sustain in consequence of becoming sureties for him to the 
extent of £400, and he agreed to execute a more formal charge or mortgage. 
About Nov. 15, 1878, the plaintiffs, Thomas Arthur Steel and William Chater, 
signed the same promissory note, and were not informed that security had been 
given to Dixon and Gurney. By an indenture, dated Feb. 24, 1879, Robinson 
demised to Dixon and Gurney a leasehold house at Hounslow, and assigned to 
them the furniture in the house to secure them against any loss they might sustain 
in consequence of becoming his sureties. The deed, after declaring that the 
premises demised and assigned, should be held by the defendants Dixon and 
Gurney upon trust for sale, provided that Dixon and Gurney 


“Shall and will apply the proceeds of such sale, in the first place, in the 
payment of all expenses of, or incidental to, the sale and to the preparation 
and execution of this security. And, in the second place, in or towards pay- 
ment of the share or shares of the moneys which shall or may become payable 
upon or in respect of the said promissory note for £800, and which share or 
shares the said George William Dixon and Jason Gurney shall or may, as 
between themselves and the said William Chater, jun., and Thomas Steel, be 








If 





_ 
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liable to pay or contribute in the event of default bei i 
William Robinson in payment of all or any part of oe pao felt oe ri 
said promissory note. And, in the third place, in or towards payment er the 
residue of the moneys which shall or may become payable upon a in ; : 
of, the said promissory note, and which residue the said William 
and Thomas Steel will, upon default of the said William Robinson, be’ Stiaatibs 
liable to pay or contribute; but so that the said William Ghater cats ae 
Thomas Steel, or either of them, shall have no right or power to ‘atu a : 

' claim any benefit in the provisions of the security. And, lastly, the said 
George William Dixon and Jason Gurney, or the bevivawesii bees his 
executors or administrators, or their or his assigns, shall pay any surplus of the 
said proceeds to the said William Robinson.”’ 


On Mar. 18, 1879, Robinson filed his petition for the liquidation of his affairs by 
arrangement, and the defendant Joseph John Saffery. was appointed trustee in the 


liquidation. When the promissory note became due, the four co-sureties dis-- 


charged the debt by equal payments of £200. In June and July, 1879, Dixon and 
Gurney sold the property comprised in the deed of Feb. 24, 1879, and realised 
slightly over £600. They paid the expenses of the sale, and the £400 which they 
had paid on account of the promissory note, and a small balance was left available for 
Steel and Chater. The latter, however, claimed to share equally with the 
defendants in the proceeds of the sale, and this action was eventually commenced. 

By their statement of claim the plaintiffs asked that it might be declared that 
the defendants were bound to account to the plaintiffs, as co-sureties of the promis- 


_ sory note of Oct. 28, 1878, for the sums received by them in exercise of the powers 


contained in the indenture of I'eb. 24, 1879, and for an account and payment by the 
defendants Dixon and Gurney to each of the plaintiffs of one equal fourth part of 


what, upon taking such account, should appear to have been received by them 


as aforesaid. Saffery, as trustee of Robinson’s estate, was made a party to the 
action at the instance of the defendants Dixon and Gurney, and alleged that the 
deed of indemnity was void, and asked that it might be set aside. The first 
question argued was whether, assuming the deed was not void as against Saffery, 
and created a good security in favour of Dixon and Gurney, the plaintiffs were 
entitled to share in the benefit of it equally with Dixon and Gurney. 


Cookson, Q.C., and Warmington for the plaintiffs. 
North, Q.C., and Chubb for the defendants Dixon and Gurney. 
Millar, Q.C., and Maidlow for the defendant Saffery. 


FRY, J.—On Oct. 28, 1878, the sum of £800 was advanced by the bank at 
Uxbridge to Mr. Robinson. It was done upon the faith of the promissory note 
which was then signed by the defendants Dixon and Gurney. Dixon and Gurney 
consented to sign it upon an agreement between themselves and Robinson, that 
Robinson should give to them the security of a charge upon a certain house and 
furniture. At a subsequent date the same note was signed by the plaintiffs, 
Messrs. Steel and Chater. Mr. Chater signed some time before Nov. 15, and Mr. 
Steel signed on the 15th, in pursuance of a bargain made on the 8th. I refer to 
those dates in order to make it apparent that the plaintiffs Steel and Chater signed 
after the defendants Gurney and Dixon, and to add the observation that Steel and 
Chater, when so signing, and when, therefore, knowing that they would become 
liable with Gurney and Dixon for one-fourth of the entire debt, were informed of 
the bargain which had been made between Robinson and Gurney and Dixon. In 
February, 1879, a deed was executed upon the property which I have already 
referred to, by which, after payment of the expenses of the trust, the trustees were 
directed to hold £400 for the benefit of Dixon and Gurney, and subject to that to 
hold another £400 for the benefit of Steel and Chater; Steel and Chater, therefore, 
being postponed, as regards their demand on the fund, to the demand of iver 
and Dixon. I March, Robinson became 4 liquidating debtor, and on April 80, 
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the day of the maturity of the note, the money was paid in equal fourths by a 
four co-sureties to the bank. In June and July the greater portion of saa y 
comprised in the deed of February was sold and realised £604 7s. 6d., oe after 
payment of expenses, seems to have left enough to pay the £400 reserved sat 
of indemnity for benefit of Gurney and Dixon, and enough to leave something 
over for the next £400 reserved by way of indemnity forthe benefit of Steel and 
Chater. 

The result is, that the indemnity of Gurney and Dixon is preferred to the in- 
demnity of Steel and Chater. The plaintiffs, by their reply to Saffery, who is the 
trustee in liquidation of the defendant Robinson, make no claim under the deed 
except to the extent of the £400 which has been raised under it for Dixon and 
Gurney, and the question, therefore, on which I have now to express my opinion, 
assuming that the deed of February, 1879, created a valid security in favour of 
Dixon and Gurney, is, whether Steel and Chater, as between themselves and Dixon 
and Gurney, are entitled to share in the security. 

In my opinion the plaintiffs are entitled to share in the benefit secured by- that 
deed to the defendants. I base my conclusion on the general principle applicable 
to co-sureties, as established by the well-known and often-cited case of Dering v. 
Earl of Winchelsea (1), the short effect of which I take to be that, as between co- 


sureties, there is equality of burden or benefit. When I say equality, I do not 


mean necessarily equality in its simplest form, but what has been sometimes 
called the proportionable equality. The result of that case has been expressed by 
Auperson, B., in Pendlebury v. Walker (2) in these terms (4 Y. & C.Ex. at p. 441), 
that 


‘where the default of the principal renders all the co-sureties responsible 
all are to contribute; and then the law superadds that which is not only the 
principle, but the equitable mode of applying the principle, that they should 
all contribute equally if each is a surety to an equal amount; and, if not 
equally, then proportionably to the amount for which each is a surety.’’ » 


I hold, therefore, that the result of that case is to require that the ultimate burden, 
whatever it may be, as between co-sureties is borne by them in proportion to the 


share of the principal’s debt for which they made themselves responsible. If that 


be the case, it follows that each surety must bring into hotchpot every benefit 
which he has received in respect of the suretyship which he undertook, and if he 
received a benefit by way of indemnity from the principal debtor, it appears to me 
he is bound to bring that into hotchpot as between himself and his other co-sure- 
ties, in order that that ultimate burden may be distributed between them equally 
or proportionately, as the case may require. 

In coming to that conclusion, which I do upon principle, I am much 
strengthened by the American authorities to which my attention has been called 
by counsel for the plaintiffs. Srory, J., in his work on Equrry JurisPRUDENCE 
(11th Edn.), pl. 499, asserts that principle in these terms 


““Sureties are not only entitled to contribution from each other for moneys 
paid in discharge of their joint liabilities for the principal, but they are also 
entitled to the benefit of all securities which have been taken by any one of 
them to indemnify himself against such liabilities.’’ 


In Miller v. Sawyer (3), which was before the Court of Chancery in the State of 
Vermont, the principle is stated in these terms by the learned judge who delivered 
the judgment of the court, Barrer, J. Having referred to Dering v. Earl of 
Winchelsea (1), he says this (30 Vermont, at p. 417) : 


‘‘For present purposes it is needless to cite and discuss the books and cases 
to any considerable extent, in which this subject is treated, and the leading 
principles of it applied in settling the rights and duties of parties. It may be 
comprehensively stated that persons subject to a common burden stand in their 
relation to each other upon a common ground of interest and of right, and 


| 
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\ whatever relief, by way of indemnity, is furnished to either by him for whom 
the burden is assumed, enures equally to the relief of all the common 
associates.”’ 


And in the course of his judgment he beter among other ca 
. , : 8 ses to that of ‘ 
- Robinson (4), in which Rurrin, C.J., said: Ge 


“The relief between co-sureties in equity proceeds upon the maxim that 
equality is equity, and that maxim is but a principle of the simplest natural 
justice. It is a plain corollary from it that, when two or more embark in the 
common risk of being sureties for another, and one of them subsequently 
obtains from the principal an indemnity or counter-security to any extent, 
it enures to the benefit of all. The risk and the relief ought to be co-exten- 

~  Sive. 

Those American decisions are exactly, it seems to me, in point. 

_ Senior counsel for the defendants Dixon and Gurney has urged that a difference - 
may arise on this question, namely, whether the security taken by one or more co- 
sureties is taken by virtue of a bargain entered into between.the co-surety and the 
debtor at the time of his becoming surety. In my judgment that is immaterial. I 

) think it does not affect the principle of equity to which I have referred, whether 

the security is the result of contract between the debtor at the time of the co-surety 
becoming surety, or is a voluntary security subsequently given, or arises in any 
other manner whatever. I repeat, whatever goes to diminish the total amount of 
burden must, in my judgment, be brought into hotchpot. 

In saying that, I wish to guard myself against its being supposed that this 
equity may not in any case be varied or departed from. Those to whose benefit 
the security enures may contract themselves out of the benefit, and the question 
may, therefore, well be considered in each case, whether there has been such a 
contract between the co-sureties. But a contract between one surety and the 

debtor is not to be confounded with a contract between the co-sureties by one 

co-surety renouncing his equity in favour of another. 

In the next place it appears to me that many cases may arise in which one 
co-surety, by reason of his default in performing his duty towards the other, may 
estop himself from the equity which otherwise he would have had against his 
co-surety. Some of such cases have been suggested by senior counsel for the 
defendants Dixon and Gurney in the course of his argument, but neither of those 
principles appear to me to apply in the present case, because here the contract 

upon which the security was given was one between the debtor and two co-sureties, 

and was not communicated at the time of the suretyship to the other sureties, and 
here there appears to me to be nothing in the contracts of the plaintiffs upon the 
assumption of which I am now proceeding, which deprives them of the eee e 
their right against the co-sureties. Therefore, on those assumptions I hold the 
plaintiffs would be entitled to the benefit they claim. 

Solicitors : Armstrong & Lamb; J. B. Churchill; Stocken & Jupp. 

[Reported by W. C. Biss, Esq., Barrister-at-Law.] 
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SMALLEY AND ANOTHER v. HARDINGE 


[Court oF APPEAL (Bramwell, Baggallay and Lush, L.JJ.), March 31, 1881] 


[Reported 7 Q.B.D. 524; 50 L.J.Q.B. 367; 44 L.T. 508; 
29 W.R. 554] . 


Bankruptey—Disclaimer—Lease—Bankruptey of lessee after granting sub-lease 

—Right of lessor to recover possession as against sub-lessee. 

A lessee of premises for a term of years assigned part of the premises to a 
sub-lessee for a shorter term. The sub-lessee having entered into possession, 
the lessee became bankrupt, and his trustee, under an order of the court, dis- 
claimed the lessee’s intérest in the premises. The sub-lessee received reason- 
able notice of the application for leave to disclaim. The lessor sought to 
recover possession of that part of the premises demised to the sub-lessee. 

Held: the lessor was not entitled to recover possession. 

Taylor v. Gillott (1) (1875), L.R. 20 Eq. 682, distinguished. 

Notes. The Bankruptcy Act, 1869, s. 28, has been replaced by s. 54 of the 
Bankruptey Act, 1914. . 

Considered: Re Levy, Ex parte Walton (1881), 17 Ch.D. 746; Re Cock, Ex parte 
Shilson (1887), 20 Q.B.D. 348. Referred to: East and West India Dock Co. v. 
Hill (1882), 22 Ch.D. 14; Hardinge v. Preece (1882), 9 Q.B.D. 281; Hill v. East 
and West India Dock Co. (1884), 48 J.P. 788. 

As to disclaimer of property by a trustee in bankruptcy, see 2 Hatspury’s Laws 
(3rd Edn.) 457 et seq.; and for cases see 5 Diaest (Repl.) 1008 et seq. For the 
Bankruptey Act, 1914, s. 54, see 2 Hanspury’s Statutes (2nd Edn.) 389. 


Cases referred to: ; 
(1) Taylor v. Gillott (1875), L.R. 20 Eq. 682; 44 L.J.Ch: 740;°82 Lely. 
24 W.R. 65; 5 Digest (Repl.) 1018, 8241. 


A 


CL 


(2) O'Farrell v. Stephenson (1879), 4 L.R.Ir. 151, 715; I1.L.T. 161; 5 Digest 


(Repl.) 1020, *4543. 
Also referred to in argument: #) 

Doe d. Beadon v. Pyke (1816), 5 M. & S. 146; 105 E.R. 1005; 31 Digest (Repl.) 
585, 7057. : 

Smyth v. North (1872), L.R. 7 Exch. 242; 41 L.J.Ex. 103; 20 W.R. 683; 5 
Digest (Repl.) 1018, 8238. 

Re Roberts, Ex parte Brook (1878), 10 Ch.D. 100; 48 L.J.Bey. 22; 39 L.T. 458; 
43 J.P. 53, 286; 25 W.R. 255, C.A.; 5 Digest (Repl.) 1015, 8210. 

Lowrey v. Barker (1880), 5 Ex.D. 170; 49 L.J.Q.B. 483; 42 L.T. 215; 28 W.R. 
559, C.A.; 5 Digest (Repl.) 1015, 8212. 

te Shand, Ex parte Corbett (1880), 14 Ch.D. 122; 49 L.J.Bey. 74; 42 L.T. 164; 
28 W.R. 569, C.A.; 4 Digest (Repl.) 475, 4173. ‘ 

Re Muller, Ex parte Buxton (1880), 15 Ch.D. 289; 43 L.T. 183; 29 W.R. 28 
C.A.; 5 Digest (Repl.) 1010, 8154. — 

Re Woods, Ex parte Ditton (1876), 3 Ch.D. 459; 45 L.J.Bey. 141; 24 W.R. 1008; 
2 Char. Pr. Cas. 66, C.A.; 5 Digest (Repl.) 1012, 8173... 22 


Appeal by the defendant from a decision of Marnew, J., reported 6 Q.B.D. 3871 
overruling a demurrer to the plaintiffs’ statement of claim which sought te ae 
possession of certain premises. ur 

The plaintiffs were the owners of the messuage and premises known as 90, New 
Bond Street, in the county of Middlesex. By an indenture of lease dated D 30 
1870, the plaintiff Smalley demised to F. Jones the said messuage for the 4 " 
of sixty-one years from Dec. 25, 1868, at a certain rent, and iy the indi pi 
F. Jones covenanted that he would not at any time thereafter during the te a 
assign, or otherwise convey, give, or dispose of the lease, and the ee ite i 
demised, or any part threof, without licence in writing of and Pai the plaintif 
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Smalley, his executors, administrators, or assigns, first had and obtained. O 
— 19, 1871, FP. Jones, by an indenture of lease, but without the proper saitiablis 
rom the plaintiff Smalley, demised a portion of the said premises to one J. Gard : 
for a period of twenty-one years from Mar. 25, 1870. J. Gardner meee mi tly, 
by an indenture of lease, assigned to the defendant, without ‘the “pro se i 
of the plaintiff Smalley, all his interest in the indenture of May 10s Wein 


the defendant thereupon entered and took possession of the premises. In December 


_ 1879, the said F. Jones filed a petition in bankruptcy for the liquidation of his 


| 


= 


affairs by arrangement, and afterwards a resolution for the liquidation of the 


affairs of F. Jones was duly passed and registered, and on Jan. 23, 1880, J. Ferrier 


was duly appointed trustee under the said liquidation. On April 29, 1880 
J. Perrier; as such trustee, applied to the court for leave to disclaim the itesed 
of F. Jones in the premises demised to him as above, and by an order of court 
dated June 31, 1880, leave was given to J. Ferrier, as such trustee to disclaim 
such interest. Shortly after the making of the application the defendant Rectixed 
notice thereof and within a reasonable time before June 3, 1880, the defendant 
received notice that the application would be heard and disposed of by the Court 
of Bankruptcy on June 3. On July 14, 1880, J. Ferrier, by virtue of the order 
of the court, dated June 3, by writing duly disclaimed the interest of F. Jones 
in the above premises. : 

The plaintiffs claimed possession of the premises, and the defendant demurred to 
the claim. 

By the Bankruptcy Act, 1869, s. 23: 


“When any property of the bankrupt acquired by the trustee under this Act 
consists of land of any tenure burdened with onerous covenants, of unmarket- 
able shares in companies, or unprofitable contracts, or of any other property 
that is unsaleable, or not readily saleable, by reason of its binding the 
possessor thereof to the performance of any onerous act, or to the payment 
of any sum of money, the trustee, notwithstanding he has endeavoured to 
sell, or has taken possession of such property or exercised any act of ownership 
in relation thereto, may, by writing under his hand, disclaim such property, 
and upon the execution of such disclaimer the property disclaimed shall, if 
the same is a contract, be deemed to be determined from the date of the 
order of adjudication, and if the same is a lease be deemed to have been 
surrendered on the same date, and if the same be shares in any company be 
deemed to be forfeited from that date, and if any other species of property it 


shall revert to the person entitled on the determination of the estate or interest 
shall be no person in existence so entitled, then 
bankrupt. Any 


person interested in 
court may, on such applic 
to be detivered up to him, or make such other or 
as may be just. Any person injured by the ope 
deemed a creditor of the bankrupt to the exten ‘ 
accordingly prove the same as a debt under the bankruptcy. 


ration of this section shall be 
t of such injury, and may 


Warmington for the defendant. eit 
A. Charles, Q.C. (Moorsom with him), for the plaintiffs. 


BRAMWELL, L.J.—-This seems to me a plain, case. I cannot but ae se 
Matuew, J., did not exercise his independent judgment on ar oa of : sh 
as he thought he was doing, Hau, V.-C., in Taylor v. a. é. fs : ek 
is not to speculate on hardship to one side or the other, as is : <5 Ai sp 
by Gienon, L.J., in O'Farrell v. Stephenson (2). W hat a ek ome 
Bankruptcy Act, 1869, say? “... the property disclaimed shall . ts bee ne 
is a lease be deemed to have been surrendered on the date of the order j 


t Ss y 4 r j ever j co 3 efor 6 
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them, as if it had been surrendered on that day. But if the lease that has 
been disclaimed in this case had been surrendered on the date of the order of 
adjudication, this action could not be brought. Then it is said that we are to 
treat it, not as if it had been surrendered, but as if it had never existed. But 
the Act does not say so. It is argued that this cannot be treated as a surrender, 
because a surrender can only take place with the consent of the landlord, and this 
is involuntary on his part. The answer to that is that the Act says that a thing 
that is not voluntary on the part of the landlord is to be treated as if it was 
voluntary. As to hardship, I think that the landlord has a much better opportunity 
of protecting himself than the under-tenant has. I do not think, with all respect 
to Marnew, J., that we are overruling Hatt, V.-C.’s decision in Taylor v. Gillott 
(1). I think that the Irish case of O'Farrell v. Stephenson (2), is expressly in 
point, and that the reasons given by the learned judges of the Court of Appeal 
in that case cannot be added to or improved. 


BAGGALLAY, L.J.—The giving effect to s. 23 of the Bankruptcy Act, 1869, 
by which a trustee may disclaim the interest of the bankrupt as lessee, may inflict 
hardship on one side or the other. But we are not to consider questions of hard- 
ship, but what is the legal effect of the statute. A discussion has taken place 
as to the effect of the disclaimer; but the Act says that the effect of the disclaimer 
of a lease is that it is to be deemed to have been surrendered. What, then, is 
the effect on a sub-lessee of the surrender of the lease? The Real Property Act, 
1845, was in force at the date of this order of adjudication, and, by s. 9 of that Act, 





‘‘When the reversion expectant on a lease, made either before or after the 
passing of this Act, of any tenements or hereditaments, of any tenure, shall 
after the first day of October, 1845, be surrendered or merge, the estate which 
shall for the time being confer as against the tenant under the same lease 
the next vested right to the same tenements or hereditaments, shall, to the 
extent and for the purpose of preserving such incidents to, and obligations on, 
the same reversion, as, but for the surrender or merger thereof, would have 
subsisted, be deemed the reversion expectant on the same lease.”’ 


The estate of the sub-lessee has not, therefore, been extinguished by the sur- 
render of the reversion expectant on it. 


LUSH, L.J.—I am unable to agree with Maruew, J., that Taylor v. Gillott (1) 
governs this case. They seem to me essentially different. This case was that of 
an under-tenant in possession by virtue of an indenture of lease for twenty-one 
years which had not expired. He had, therefore, a definite legal interest, which 
would have entitled him to remain in possession for the remainder of the term if 
the bankruptcy had not taken place. In Taylor vy. Gillott (1) no estate was created 
between Pask and Taylor before Pask became bankrupt; his trustee then dis- 


claimed, and thereby surrendered Pask’s interest to his lessor. I am unable to 


see what obligation there was on the lessor to carry out the undertaking of the g 


lessee that he would grant Taylor a lease. The estate of the bankrupt, Pask, was 
entirely gone; there was no privity whatever between Gillott and Taylor, and no 
obligation on Gillott that the court could enforce to carry out the undertaking of 
his lessee. The essential distinction between the cases is that, in this case. there 
was an existing legal interest at the time of the bankruptcy in the defendant; in 
that case, there was nothing more in the plaintiff than an equitable claim to have 
a lease granted him. I entirely dismiss all considerations of hardship in this case 
We have to carry out the statute, according to its language. . 


es: Oe Appeal allowed. 
Solicitors : Walters, Deverell & Walters; W. H. Herbert. 


[Reported by A. H. Brrrieston, Esa., Barrister-at-Law.] 
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_Re EARL OF CHESTERFIELD’S TRUSTS 
(Cuancery Drvisron (Chitty, J.), Tune 23, 1883] 


[Reported 24 Ch.D. 643; 52 L.J.Ch. 958; 49 L.-T. 261; 
32 W.R. 361] 


Some Estates—Apportionment between tenant for life and remainder- 

i ate. qa pene estate—Property falling in after testator’s death. 

y his wi gave his residuary personal estate to trustees upon trust 
to convert the same (with power to postpone such conversion if they should 
think fit), to invest the proceeds in real estate, and to hold the same upon 
trust for C. for life, with remainder to P. for life, with remainders over. The 
residuary estate included outstanding personal estate, the conversion of which 
the trustees in the exercise of their discretion postponed for the benefit of the 
estate, which eventually fell in some years after the testator’s death, and 
among other things a mortgage debt with arrears of interest and moneys 
payable on a life policy. A petition for advice was presented by the executors 
and trustees of the will as to the apportionment of the fund in question be- 
tween the tenants for life and the remaindermen, and whether the tenants 
for life were to receive simple or compound interest. 

Held: the outstanding personal estate should, on falling in, be apportioned 
as between capital and income by ascertaining the sum which, put out at 
interest at 4 per cent. per annum on the day of the testator’s death, and 
accumulating at compound interest calculated at that rate with yearly rests, 
deducting income tax, would, with the accumulations of interest, have pro- 
duced, at the day of receipt, the amount actually received; the sum so ascer- 
tained should be treated as capital and the residue as income, such income 
also being apportionable between the successive tenants for life. 

Beavan v. Beavan (1) post p. 740, applied. 


Notes. Re Hobson, Walker v. Appach (1885), 55 L.J.Ch. 422; Re Flower, 
Matheson v. Gocdwyn (1890), 62 L.T. 216; Re Morley, Morley v. Haig, [1895] 
2 Ch. 738. Considered: Re Goodenough, Marland v. Williams, [1895] 2 Ch. 587. 
Applied: Re Hollebone, Hollebone v. Hollebone, [1918-19] All olan a 323. 
Distinguished: Re Woodhouse, Public Trustee v. Wi oodhouse, (3e41j 2 All ee 
265. Applied: Re Fisher, Harris and Fisher v. Fisher, [1948] 2 nar, at 
Re Payne, Westminster Bank, Ltd. v. Payne, [1943] 2 All E.R. a ‘Cons: ae 
Re Holliday’s Will Trusts, Houghton v. Adlard, [1947] 1 = ni 695. ie 
Re Chance, Westminster Bank v. Chance, [1962] 1 All E.R. 942. pallens 
Re Nash, Sweet v. Nash (1894), 38 Sol. Jo. 478; Re Hubbuck, Hart v. saat ( ; 5), 
73 L.T. 738; Re Searle, Searle v. Baker, [1900] 2 Ch. 829, Re W a ate. eg! “ 
Whiteford, {1903} 1 Ch. 889; Re Woods, Gabellini v. sie tes sal p- ae 
Re Davy, Hollingsworth v. Davy, [1908] 1 Ch. 61; Re stone sicsgs pala 
Trustee, [1924] 2 Ch. 271; Ite McKee, Public Trustee v. concent if : & ne - 
Re Plowman, Westminster Bank, Ltd.'v. Plowman, [1943] 2 4 1. R. 982; 


ickell- 1945] 1 All E.R. 
1, @ ; ‘ll Trusts, Hey v. Nickell Lean, [ J 
a re ts gh “itd. vy. Berry, [1961] 1 All E.R. 529. 


: decd.), Lloyds Bank, L canal bosiagne wrt 
a Z ia ee sbtats see 16 Hatspory’s Laws (8rd Edn.) 879 384; an 

s ottle state, 
for cases see 20 Digest (Repl.) 388-392. 
op seacieaele q 94 C i - 62 L.J.Ch. 961, n.; 
opm Beavan v. Beavan (1869), post p- _ - si ES Saver 

49 L.T. 263, n.; 82 W.R. 863, n.; ige 

Also referred to in argument : 169; 96 L.J.Ch. 490; 99 L."1.0.8. 85; 


Lei 5 93 DBeav. 
still igi tg ee ae. 58 E.R. 184; 20 Digest (Repl.) 889, 1108. 
0 JUTLIN-D. Vt 9 ¢ ; a ee 
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Cox v. Cox (1869), L.R. 8 Eq. 848; 88 L.J.Ch. 569; 17 W.R. 790; 40 Digest 


(Repl.) 763, 2476. 
Wright v. Lambert (1877), 6 Ch.D. 649; 26 W.R. 206; 40 Digest (Repl.) 732, 
2205. : 

Re Grabowski’s Settlement (1868), L.R. 6 Eq. 12; 37 L.J.Ch. 926; 40 Digest 
(Repl.) 760, 2456. 


Petition presented under Lord St. Leonard's Act (the Law of Property Amend- 
ment Act, 1859) by the executors and trustees of the testator, the seventh earl of 
Chesterfield, raising the question whether certain moneys, which were paid to 
them several years after the death of the testator under a mortgage and a policy of 
life assurance, and which formed part of the residuary personal estate of the 
testator, ought to be apportioned between the successive tenants for life and 
yemaindermen under his will, and if so, upon what principle the apportionment 
should be made. - 

By an indenture dated Mar. 18, 1850, and made between Col. Tynte, of the 
one part, and George, sixth earl of Chesterfield, of the other part, Col. Tynte 
covenanted with the earl that in case he, the colonel, should be living at the 
death of his father, C. K. K. Tynte, he, the colonel, would, within six calendar 
months after the death of his said father, pay to the earl, his executors, adminis- 
trators, or assigns, the sum of £18,310, with interest for the same at the rate of 
5 per cent. per annum from the day of such death until payment of the principal 
sum; and the colonel conveyed his life interest in remainder expectant on the 
death of his said father in the Tynte family estates (subject to certain prior 
encumbrances) to the earl. by way of mortgage for securing the repayment of the 
£18,310 and interest. The earl then effected two policies of insurance for £5,000 
each on Col. Tynte’s life, and these policies were thenceforward kept up, and the 
premiums thereon paid by the earl during his life. Colonel Tynte’s father died in 
1860; but as there were prior mortgages of Col. Tynte’s life interest, it was not 
until 1878 that any of the moneys due under the earl’s mortgage were paid, as 
hereinafter mentioned. The sixth earl died on June 1, 1866, having by his will 
given all his property to his son, the seventh earl of Chesterfield, absolutely, and 
appointed him sole executor. 

The seventh earl, by his will dated May 6, 1871, after certain specific bequests and 
legacies, devised and bequeathed unto and to the use of his trustees his real and resi- 
duary personal estate upon trust, as to his real and personal estate in the county of 
Derby, to pay the income thereof to his mother the Dowager Countess of Chesterfield 
for life, and after her death to his sister Evelyn Countess of Carnarvon during her life 
for her separate use; and after the decease of the survivor of his said mother and 
sister, as to his real and personal estate in the county of Derby, and from and after his 
decease as to all other his said real and personal estate, upon trust that his said trustees 
or trustee should at such times or time after his decease as they or he should in their or 
his absolute discretion think fit, and with power to postpone such conversion at such 
discretion, get in, receive, and convert into money so much of his personal estate as 
should not consist of money, and out of the money arising thereby should pay his debts 
and funeral and testamentary expenses and legacies, and in the next place should 
PAY all the debts of his late father then remaining unpaid, and after such payments 
che lay out the surplus of such personal estate in the purchase of lands and 
vereditaments in England or Wales to be settled upon the uses thereinatter declared 
of his real estate, or as near thereto as circumstances would permit. The will 
went on to declare limitations of the testator’s real estate in favour of his sister 
Toe ets fl Gamarzon during her ie for her eoparato use, and after et 
hatabar denlared that all Or a ee his life with remainders over. The 

stator f that pecuniary legacies and bequests of personalty and all 
annuities under his will should bear interest at the rate of 4 per cent. per annum 
ae ee until payment. The testator, the seventh earl, died on Dee. 1, 

“f", without issue. Shortly after the death of the seventh earl, his trustees got 
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in and converted his 
due from Col. Tynte 
payment of his funer 
legacies. 

The Chesterfield family estates consisted of large est 
and. Nottingham, the bulk of which stood limited under certain circumstances to 
such uses as he should by deed appoint, and subject thereto to the use of the 
seventh earl in tail male, with remainder to him in tail general, with remainder 
to the heirs of the body of his father, the sixth earl, in tail general, with remainders - 
over. On the death of the seventh earl without issue it was ascertained that his 
will did not operate upon the settlement estates, his power of appointment over 
them being exercisable by deed only. The will, however, did operate upon the 
real estate in both counties which had been purchased by himself and the sixth 
earl. On this being ascertained the Countess of Carnarvon barred the estate tail 
in the settlement estates which devolved upon her as the only other child of the 
sixth earl, and executed a settlement. Under this indenture, dated Aug. 6, 1874 
(being a re-settlement of the Chesterfield family estates), all the hereditaments 
subject to the will of the seventh earl, whether originally devised or directed to be 
purchased with his residuary personal estate, and to be conveyed to the’ uses of the 
will, and also his residuary personal estate until invested in land as by the said 
will directed, became limited to the use of the said Countess of Carnaryon during 
her life, with remainder (subject to a rentcharge thereby limited in favour of Lord 
Porchester on his attaining twenty-one) to the use of her husband, the ha 
- Carnarvon, during his life, with remainder to the use of Lord eat rite Se 
life, with remainders over. The lige of Sess Ge pee Jan. 25, : 

i ill appointed the Earl of Carnarvon her execu . 
aks Pee sixth Earl of Chesterfield the two policies on Pe pes 
life were kept up by the seventh earl during ~ Sacto a omint spe : 

s of Carnarvon during her life, and after ery death "byt ET: 
oa down to the end of 1878. In 1878 the time at poe erg a is 
payment out of the income of the Tynte family estates as ne ‘ Mes ame 

i Tynte, and the trustees of the will of the seve oe 
LS ane raapeiata iene 1879, 1880, and 1881, accordingly 
from time to time, in the course of the years 1878, 1879, , | aes 

j interest sums of money amounting toge her 
received in respect of the said debt and in “the Tynte moneys”), of which 
1 5s. 4d. (hereinafter referred to as “‘the Ty : ‘interest from 
ped ri 8,331 5s. 4d. accumulations of int 
iamees nscab recived Principe’, ands, 6 “1879 the trustees of the will of the 
Se eneeente goons Saitieniss aan via deste eighth Earl of Carnarvon 
seventh earl, out of the Tynte moneys, rag himself and the countess on the 
the aggregate amount of the premiums ae ae ae Toe pak a ease 
policies, and thenceforward the WEUSL AOR, ee Col. ‘Tynte died on Sept. 16, 1882, 
on the policies down to Col. Tynte’s death. Col. of £10,000, the amount of the 
and thereupon the trustees duly received the sum satdie "Onl" THR Oe. ite aka 
licies. ‘They had also received at various eee : fd, Be rR ame 
mee to £539, by way of bonuses on Spee sts: a rlgt careraenis 
Riactiter to £10,539, are hereinafter a bara amounting together to 
invested the Tynte and policy : to time as opportunities arose 

Bera bs. 11d. in Exchequer-bills, and ed cite the proceeds in payment of 
le aioe “ rama the balance remaining : ram The 

sj 4 aa ’ . ai 7AS Py , 
encumbrances + secpryer Exchequer-bills, and pinit ‘enon capita’ Ge 
hid ay angen a ae the balance was distributable as de 
question the 


pt 's will were still subject to certain 
ested iletes subje i he geventh earl'’s will w ~ pei ae deah~ 
The real estates subjec exceeding the balance of the Ty Pn ee 
charges and ccaccaarege ae Bet the tbyaie- 0nd polloy | 
and in consequence o 2 
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personal estate not specifically bequeathed (except the debt 
and the policies on his life) and exhausted the proceeds in 
al and testamentary expenses, and of some of his debts and 


ates in the counties of Derby 
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was subject to some further liability for legacy duty, and a further question arose 


as to how this duty should be borne. 


Macnaghten, Q.C., and Douglass Round for the petitioners. 
Fish Q.C., and Bromehead for the respondents, the Earl of Carnarvon and 


Lord Porchester. 


CHITTY, J.—It appears to me that Beavan v. Beavan (1)* adopts the right 


principle, and I, therefore, follow it in the present case. 
The order stating the opinion of the court was, so far as 1S material, in the 


following form : A 
‘Upon the petition, ete., this court is of opinion that the said Tynte moneys 


are apportionable between principal and income by ascertaining the respective sums 
which put out at 4 per cent. per annum on Dec. 1, 1871, the day of the death 
of the seventh Earl of Chesterfield, and accumulating at compound interest 
calculated at that rate, with yearly rests, and deducting income tax, would, with 
the accumulations of interest, have produced, at the respective dates of receipt, 
the amounts actually received; and that the aggregate of the sums so ascertained 
ought to be treated as principal, and be applied accordingly, and the residue should 
be treated as income; and that the amount apportioned in respect of income is 
payable to the Earl of Carnarvon in his own right, and as representing his late 
wife, Evelyn, Countess of Carnarvon, deceased; and that the policy moneys, includ- 
ing bonuses, after deducting and repaying the sums advanced for premiums with 
simple interest at 4 per cent., are apportionable and distributable in the same way; 
and this court is also of opinion that the legacy and other duty is payable out 
of capital and income according to their respective liability thereto; and that the 
costs of the petitioners and respondents of this petition ought to be apportioned 
between capital and income according to their respective amounts.” 


Solicitors : Frere, Foster & Co.; Bowlings, Foyer & Hordern. 
[Reported by A. CoysGarne Sim, EsqQ., Barrister-at-Law. | 


NOTE 
BEAVAN v. BEAVAN 
[Cuancery Division (Lord Romilly, M.R.), February 22, 1869] 


Adjourned Summons in an action for the administration of the estate of the testator, 
Henry William Beavan, deceased, and a decree for that purpose was made on March 5, 1853. 

By his will, dated Mar. 8, 1849, the testator gave the residue of his real and personal estate 
to his trustees upon trust to sell his real estate at such times and in such manner as they 
should, in their uncontrolled discretion, think most advantageous to his estate, and should 
with all convenient speed after his decease, and in such manner as they should, in their dis- 
cretion, think most beneficial, sell, call in, and convert into money all the said residuary per- 
sonal estate (except such part thereof as should consist of ready money), and should, out of the 
moneys which should arise therefrom, pay his debts, and funeral and testamentary expenses 
and legacies, and subject thereto should invest the same, and should pay the income thereof 
to his said wife during her life or widowhood, with remainders over. The testator appointed 
his said wife sole executrix. 

The testator died on June 23, 1852, leaving surviving him his widow the defendant Joanna 
Beavan, and the plaintiffs, the remaindermen. Part of the testator’s personal estate con- 
sisted of a moiety of an annuity of £675 granted by Col. Tynte (named in the principal case) on 
Mar. 10, 1847, for ninety-nine years if three persons who were now still living, or any of them, 
should so long live. The annuity was secured principally upon certain estates and trust 
moneys to which Col. Tynte was entitled for life in remainder expectant on the several 
deceases of his father and other persons, subject to ineumbrances, and was payable quarterly 
with interest at 5 per cent. per annum on any quarterly payment remaining unpaid. The 
entire annuity was redeemable at any time on payment of £4,668 15s., and arrears (if any) of 
interest and costs. Nothing whatever was paid to the testator during his life, nor to his 
executrix, in respect of the annuity from the time it was granted down to Aug. 8 "1865 there 
being in fact no income of the estates charged with the annuity until after the death of Col 
l'ynte’s father, and the colonel himself being personally unable to pay it. The testator also 
died possessed of a mortgage dated Mar. 31, 1848, whereby Col. Tynte mortgaged the above- 





* See infra. 
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mentioned estates to him as securit; : 
€ ‘ ‘ y for the repa 
some therein mentioned, with ebedegs i Saniage - = ‘ene of £3,000 and other principal 
clerk’s certificate, dated Feb. 23, 1858. i : 
the nature of th Pei oo oe a 
~ocrranaabe a Seager: Mar. 31, 1848, and the testator’s marae ” 
ae pate paella ec’ a of the testator’s estate outstanding or mer eit 
_oyctecaniene my eee pee _ t of all parties interested under the will that th sh 
cre aps eah ace pte ed ao ners in their then present state during the life f the 
oor pe websimpr daiphermapata e ol the greater part of the estates comprised in th . % ia 
cern weet odes y ; M years of age, or until further order. Col. Tynte’s fe hairy 
4 tons hear a the colonel’s life interest in two estates fell into eee mf at nis 
2 ep cre Piha and trust moneys fell into sddebestont at a < =n od. 
scp ee ‘n wy oe suits relating to the family estates were pa 5 
peeanently & v. U'ynte and other suits were instituted also relating S 
In 1865 i i 
5 orders were made in these suits for payment of all arrears of the said annuity and 


- interest on such arr i 
ears, and for keeping down the same. The total sum received for arrears 


ove ers a aha agile moiety of the annuity down to Aug. 8, 1865, was £8,656 10s. 7d 
eeenich | ira a ‘ Sta aes arrears and interest due at his death. For the ai 
ch delayed the payment of the annuity no payment was made in sb TF 


‘of the mortgage of 1848 until 1866, and ultimately the balance of the whole principal money 


and interest was paid off in 1868 eiv 
laf the oes bce ae pase a6 ed by the defendant Joanna Beavan, as 
sum of £3,000, part of the sums secured by th ae aes and the other sujts on account of the 
made during the years 1866, 1867 and 1868, to £5, OBO TT, 6 i en Seca ee 0) eee 
money and £616 Os. 3d. for arrears of interest thereon i 9 SPs eee ee 
£2,332 17a. 3d. for interest at 5 reon due at the testator’s death, and of 
; per cent. accrued subsequent to his death. The two s 
£8,656 10s. 7d. and £5,950 17s. 6d. having been receive phvartape gee tote Peo 
mentioned, the question arose upon what sarap gral raat a eae "tic Ray % he 
ga for life and the remaindermen under the will. The engi a aa cpeeyses 
court. | 
ao ee arth ees ie Smith for the defendant Joanna Beavan, the tenant for life, in 
Sir Richard Baggallay, Q.C., and Macnaghten forthe plaintiffs, the remaindermen. 

; Lord Romilly, M.R., held that the £8,656 10s. 7d. and the £5,950 17s. 6d. ought to be appor- 
tioned on the principle laid down in Wilkinson v. Duncan, but that in making such apportion- 
ment the several amounts should be calculated at compound and not simple interest. 

The order was, so far as is material: 
is On the application of the defendant Joanna Beavan, &c., his Lordship is of opinion 
That the £8,656 10s. 7d. received by the defendant Joanna Beavan on Aug. 8, 1865, in 
respect of the arrears of the testator’s moiety of the annuity of £675 and interest, ought to be 
apportioned as on that day as between corpus and income by ascertaining the sum which, put 
out at interest at 4 per centum per annum on June 23, 1852, the day of the death of Henry 
William Beavan, the testator in the cause, and accumulating at compound interest calculated 
at that rate with yearly rests, and deducting income tax, would, with the accumulations of 
interest, amount on Aug. 8, 1865, to £8,656 10s. 7d., and that the sum so ascertained ought to be 
treated as corpus as on that day, and the difference between £8,656 10s. 7d. and the sum so 
ascertained ought to be treated as income payable on that day to the defendant Joanna 
Beavan as tenant for life. 
y of the annuity of £679, with or without 


“9 That each of the instalments of the said moiet, 
865, or to be hereafter received, ought to be apportioned 


the day on which such instalment was or shall be received, 
6 10s. 7d. received on Aug. 8, 1865, is hereinbefore 


interest, received after Aug. 8, 1 
between corpus and income as on 
on the same principle on which the £8,65 
directed to’ be apportioned. 

**9 That each of the several sums making up th 


defendant Joanna Beavan on account of principal and interest 
the sum secured by the mortgage of Mar. 31, 1848, irrespective of premiums, ought to be 


apportioned between corpus and income as on the day on which each such sum was received, 
on the same principle on which the said £8,656 10s. 7d. is to be apportioned as aforesaid.’ 


Solicitors: C. J. & H. Shoubridge. 


e sum of £5,950 17s. 6d. received by the 
crest on the sum of £3,000, part of 
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MADDISON v. ALDERSON 


| House or Lorps (The Earl of Selborne, L.C., Lord O’Hagan, Lord Blackburn 
and Lord FitzGerald), April 17, 19, 20, 23, June 4, 1883 | 


[Reported 8 App. Cas. 467; 52 L.J.Q.B. 787; 49 L.T. 3038; 
47 J.P. 821; 81 W.R. 820] 


Land—Disposition of land—Contract—Contract not in writing—Part performance— 

Acts required to be unequivocally referable to contract. 

The appellant lived ‘with A. for many years as his housekeeper, and he 
became indebted to her for unpaid wages. She wished to leave his service, 
but, as she asserted, she was induced to remain with him by a promise that he 
would leave her a life interest in a certain farm. Accordingly, she remained 
with him till his death without receiving any wages, and he made a will 
leaving her a life interest in the farm. This will was, however, inoperative, 
not being duly attested. The heir-at-law of A. brought an action to recover 
the title deeds of the farm, and the appellant made a counterclaim for a declara- 
tion that she was entitled to a life interest in the farm. 

Held: the appellant had not established any contract between her and her 
employer; even if there were a contract, it would only be enforceable if the 
appellant’s acts relied on as part performance to take it out of the operation 
of s. 4 of the Statute of Frauds, 1677, were unequivocally and in their own 
nature referable to the contract: per Lorp SeLBorNE, Lorp O’HacGan and Lorp 
FirzGeratp and (per Lorp FrrzGrratp) they would necessarily have to affect 
the land which was the subject of the agreement; the appellant’s acts were 
not unequivocally referable to any contract for they were manifestly capable 
of an explanation in no degree involving the assumption that an agreement 
ever was made, since she might have remained with her employer in the enjoy- 
ment of some present comforts and in the expectation of some future provision . 
though no contract had ever been contemplated; and, accordingly, the action 
failed. 


Estoppel—Estoppel by representation—Representation of existing fact, not of 
future promise. 

Per the Hart or Setzorne, L.C.: The doctrine of estoppel by representation 
is applicable only as to representations as to some state of facts alleged to be 
at the time actually in existence, and not as to promises de futuro, which, 
if binding at all, must be binding as contracts. 


House of Lords—Costs—Jurisdiction to vary order of Court of Appeal, otherwise 
correct, as to costs. 
Per the Hart or Setsorne, L.C., and Lorp FrrzGeraup: A decree of the 
pe chinese ‘ ; easeih 
Court of Appeal, being correct in other respects, cannot be varied in respect 
of costs by the House of Lords. 


Notes. ‘The words in the Statute of Frauds, 1677, s. 4, dealing with contracts 
relating to land and interests therein were replaced by the Law of Property Act, 
1925, s. 40 (1) (20 Hauspury’s Srarures (2nd Edn.) 500). 
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Rawlinson v. Ames, [1925] Ch. 96. Referred to: A.-G. v. Hubbuck (1884), 13 
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he 
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he by the defendant in the action, Elizabeth Maddison, from a decision of 

e Court of Appeal (BacGattay, BraMwELt and Brerr, L.JJ.), reported 7 Q.B.D. 
174, reversing a decision in her favour of SterHen, J., reported 5 Ex.D. 298, upon 
further consideration of an action tried before him at Durham Assizes. The 
action was brought by the respondent, as heir-at-law of one Thomas Alderson, who 
died in 1877, to recover from the appellant the title deeds of a property known as 
‘‘Manor House Farm,’’ at Moulton, Yorkshire. : 

The appellant lived for many years as housekeeper in the service of Thomas 
Alderson, who died on Dec. 16, 1877. She originally entered his service in 1845, 
and, having become his housekeeper some years before 1860, continued to serve 
him in that capacity down to the time of his death. He was, when he died, the 
owner in fee simple of a freehold estate at Moulton, in Yorkshire, called the Manor 
House Farm, in extent about 92 acres, and in value about £137 per annum, which 
had been devised to him by the will of an uncle. It was certain that he intended 
to leave the appellant a life-interest in this estate, subject to a small annuity, for 
he had a will prepared for that purpose in 1872, which he signed in 1874, but it 
failed for want of due attestation. .The appellant having possessed herself of the 
title-deeds, the heir-at-law to whom the estate descended, brought the present 
action to recover them. The appellant, by her statement of defence and counter- 
claim, insisted that she was entitled to the same benefit which she would have 
taken under the will if duly executed, by virtue of a parol agreement alleged to 
have been made with her by Thomas Alderson for sufficient consideration, and to 
have been on her part performed. 

The question which was left by SrerHEN, J., to the jury was, 

‘whether the defendant was induced to serve Thomas Alderson as his house- 

keeper, without wages, for many years, and to give up other prospects of estab- 

lishment in life, by a promise made by him to her that he would make a i 

leaving her a life estate in Moulton Manor Farm, if and when it became his 


property ?”’ 


That question the jury answered in the affirmative. The evidence on which the 


verdict proceeded was that of the appellant herself, without pis pts 
other than the unattested will, which made no mention of any 7a pmeesteer 
The material parts of her evidence were that 1n M ay, 1860, mera sre ‘ 
in Thomas Alderson'’s service, contemplated leaving him, wn o oe hes : 
being married, and she so informed him. She had, = aphasia gu N 
leave wages in his hands’; the arrears went sg fromm -_ a sm yee 
straitened circumstances, and in May, 1860, £23 7s. 2 cree pare = : 3 
told her of his expectations from his uncle, and that sa ; : dee “7 caine 
with him as log as he lived, and wished him to ma > “ oe fe got = 
her the Moulton Manor Farm, which he promised to do entle ee wae 
; at Aid widens that she had taken his advice anc remainec = 
ee os ‘qd. “I did not leave him, because he advised 
promises. In another place, she said : ( 


im”’ f ‘Ages } his death she 
She did not afterwards ‘‘press him" for wages; but after his death s 


arin his administrator for them, which was dropped, before 


brought an action against 
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or at the time when, the present action was commenced. When Thomas Alderson 
signed his will he read it over to her, and asked her whether it was right, -and 
‘“whether she was satisfied.” a 
SrepHen, J., entered judgment. for the present appellant, but his decision was 
reversed by the Court of Appeal, and she appealed to the House of Lords. 


Rigby, Q.C., and Rawlins for the appellant. 
Davey, Q.C., and G. Bruce (W. Barber, Q.C., with them) for the respondent. 


Their Lordships took time for consideration. 


June 4, 1883. The following opinions were read. 


THE EARL OF SELBORNE, L.C., stated the facts and continued: The case 
presented was manifestly one of conduct on the part of the appellant, affecting her 
arrangements in life and pecuniary interests, induced by promises of Thomas 
Alderson to leave her a life estate in the Moulton Manor Farm by will, rather than 
one of definite contract for mutual considerations made between herself and him 
at any particular time. There was certainly no contract on her part which she 


would have broken by voluntarily leaving his service at any time during his lite; 


and I see no evidence of any agreement by her to serve without, or to release her 
claim to wages. If there was a contract on his part it was conditional upon, and 
in consideration of, a series of acts to be done by her, which she was at liberty 


to do or not to do, as she thought fit; and which, if done, would extend over the 


whole remainder of his life. If he had dismissed her, I do not see how she could 
have brought any action at law, or obtained any relief in equity. 

It was admitted in the argument at the Bar that the appellant had endeavoured 
to bring her case within the supposed authority of Loffus v. Maw (2), decided by 
Sruart, V.-C., under circumstances not dissimilar, on the doctrine of representa- 
tion; for which purpose he relied upon some expressions used by Lorp CorreNHAM 
in Hammersley v. Baron De Biel (4), and considered himself at liberty to dis- 


regard the reasons assigned by Lorp Cranworru and Lorp Brovueuam for the later 


decision of this House in Jorden v. Money (5), SterpHEN, J., and the Court of 
Appeal, rightly in my opinion, took a different view. I have always understood 
it to have been decided in Jorden v. Money (5) that the doctrine of estoppel by 
representation is applicable only to representations as to some state of facts 
alleged to be at the time actually in existence, and not to promises de futuro, 
which, if binding at all, must be binding as contracts—a distinction which is 
illustrated by such cases as Prole v. Soady (6), and Piggott v. Stratton (7). Ham- 
mersley v. Baron De Biel (4) was a ease of contract for valuable consideration, 
duly signed so as to fulfil the requirements of the Statute of Frauds, in the view 
both of Lorp Lanepaie and Lorp Corrennam in Chancery, and of Lorp CAMPBELL 
in the House of Lords. Those decisions are consistent with each other; Ham- 
mersley v. Baron De Biel (4) does not justify, and Jorden v. Money (5) is irrecon- 
cilable with the reasons stated by Sruarr, V.-C., for his judgment in Loffus v. Maw 
(2). 

SterHen, J., and the Court of Appeal arrived at the conclusion that a contract 
was proved in this case, notwithstanding the character of the evidence and the 
form of the verdict, on which, but for the Statute of Frauds, the appellant might 
have been entitled to relief; but they differed on the question of part performance, 
Srepuen, J., thinking that there was part performance sufficient to take the case 
out of the Statute of Frauds, the Court of Appeal thinking otherwise. 

This makes it necessary for your Lordships now to examine the doctrine of 
equity as to part performance of parol contracts. The case upon this subject, 
which are very numerous, have all, or nearly all, arisen under those words of gs. 4 
of the Statute of Frauds which provide that 


“no action shall be brought to charge any person upon any contract for sale 
of lands, tenements, or hereditaments, or any interest in or concerning them, 
unless the agreement upon which such action shall be brought, or some memo- 
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randum or note thereof, shall be in writin i 
robe ’ g, and signed by th . 
charged therewith, or some other person thereunto by him tere ee 


It has been recently decided by the Court of i itai i 
that the equity of part be eetahrive does not tte, ae ri cignihl ipgotts 
to contracts concerning any other j ie ee ae 
g any other subject-matter than land—an opinion which 
seems to differ from that of Lorp Corrennam (see Hammersley v. Baron De Biel 
(4), and Lassence v. Tierney (9)). That equity has been stated by high cleo 
to rest upon the principle of fraud: ‘‘courts of equity will not perinit. the stat b 
to be made an instrument of fraud.’’ By this it cannot be meant that e tity 
will relieve against a public statute of general policy in cases admitted to fall within 
it; and I agree with an observation made by Corton, L.J., in Britain v. Rossiter 
(8), that this summary way of stating the principle, however true it nity be oie 
properly understood, is not an adequate explanation, either of the precise grounds, ~ 
or of the established limits, of the equitable doctrine of part performance 
It has been determined at law, and in this respect there’ can be no difference 
between law and equity, that s. 4 of the Statute of Frauds does not avoid parol 


- contracts, but only bars the legal remedies by which they might otherwise have 


been enforced: Crosby v. Wadsworth (10); Leroux v. Brown ,(11); Britain v. 
Rossiter (8). Crosby v. Wadsworth (10) was an action of trespass brought by the 
purchaser against the vendor of a growing crop. The contract was by parol, and it 
was held to be concerning an interest in land within s. 4 of the statute. Lorp 
ELLenporouGH, C.J., said (6 East, at p. 611): 


“But the statute does not expressly and immediately vacate such contracts, if 
made by. parol; it only precludes the bringing of actions to enforce them by 
charging the contracting party, or his representatives, on the ground of such 
contract, and of some supposed breach thereof, which description of action does 
not properly apply to the one now brought, viz., a mere general action of tres- 
pass, complaining of an injury to the possession of the plaintiff, however 
acquired, by contract or otherwise.. But, although the contract for this interest 
in or concerning land may not be in itself wholly void under the statute, merely 
on account of its being by parol, so that. if the same had been executed, the 
parties could have treated it as a nullity, yet being executory, and as for as 
the non-performance of it no action could have been by the provisions of s. 4 
maintained, we think it might be discharged before anything was done under 
it which could amount to a part execution of it.’’ 

thus stated the equitable consequences of the part performance of 
a parol contract concerning land appear to, me naturally to result. In a suit 
founded on such part performance the defendant is really “‘charged”’ upon the 
equities resulting from the acts done in execution of the contract, and not within 
the meaning of the statute upon the contract itself. If such equities were 
excluded, injustice of a kind which the statute cannot be thought to have had in 
contemplation would follow. Let the case be supposed of a parol contract n sell 
land, completely performed on both sides as to everything except conveyance ; wi 
whole purchase money paid; the purchaser put into possession; expenditure a 
him, say in costly buildings, upon the property; leases granted by him to pig é’ 
The contract is not a nullity; there is nothing in the statute to estop any = 
which may have to exercise jurisdiction in the matter from pepe ~~ co 
taking notice of the truth of the facts. All the acts done must pe eeeeete P te 
actual contract, which is the measure and test of their legal and equitable character 


nd consequences. : ee 
3 If, eh in such a case a conveyance were refused, and an ee of fn 
ment brought by the vendor or his heir against the purchaser, hey RE 
done towards ascertaining and adjusting the legal and equitable ois ¥ sities a 
ties of the parties without taking the contract into bear 7 ated ties 
advanced beyond the stage of contract; and the equities wine pci re erie’: 
stage that it has reached cannot be administered unleas the contract 18 reg 


From the law 
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The choice is between undoing what has been done, which is not al ares. 
or, if possible, just, and completing what has been left undone. vise ine hee: 
always be capable of being so clearly shown as in the case which ‘ ave rite a 
but it is not arbitrary or unreasonable to hold that when the statute says tH 
action is to be brought to charge any person upon a contract sOsCeh ere a : 
it has in view the simple case in which he is charged upon the contract only, an 


not that in which there are equities resulting from res geste subsequent to and F 


arising out of the contract. So long as the connection of those res geste ae the 
alleged contract does not depend upon mere parol testimony, but is reasonably to 
be inferred from the res geste themselves, justice seems to require some such 
limitation of the scope of the statute, which might otherwise interpose an obstacle 
even to the rectification of material errors, however clearly proved in an executed — 
conveyance, founded upon an unsigned agreement. i: 

It is not in England only that such a doctrine prevails; a similar, perhaps éven a 
larger equity is also recognised in other countries, whose equitable jurisprudence 
is derived from the same original sources as our own. By the law of Scotland, 


‘written contracts in strict technical language are those of which authentic 
written evidence is required not’ merely in proof, but in solemnity; as obliga- — 
tions relative to land, or obligations agreed to be reduced to writing, or those 
required by statute to be in writing.”’ 


ae be : 
To constitute any such contract there must be a ‘“‘final engagement’’; and as a 
corollary to that rule a locus peenitentiz is given, i.e., 


‘ta power of resiling from an incomplete engagement, from an unaccepted 
offer, from a mutual contract to which all have not assented, from an obli- 
gation to which writing is requisite, and has not yet been adhibited in an 
authentic shape.”’ 


But to this 


‘rei interventus raises a personal exception, which excludes the plea of locus — 
penitentie. It is inferred from any proceedings nof unimportant, on the 
part of the obligee, known to and permitted by the obligor to take place on 
the faith of the contract, as if it were perfect; provided they are unequivocally 
referable to the contract and productive of alteration of circumstances, loss, 
or inconvenience, though not irretrievable”’: 


see Be.u’s Princretes or THe Law or Scortann, ss. 18, 25, 26. This must, I 
think, have been the principle on which the House of Lords proceeded in 1701, 
when it reversed the decree of Lorp Somers in Lester v. Foxcraft (12). 

Lorp Repespate, in Clinan v. Cooke (13) and Bond v. Hopkins (14), referred 
to that case as if it had been the earliest decision on the subject. But there were 
in fact two prior cases before Lorp GurprorpD: Hollis v. Edwards (15) and Butcher 
v. Stapely (16) decided in 1683 and 1685, within the first ten years after the enact- 
ment of the Statute of Frauds, in the earlier of which he refused, and in the latter 
granted, relief. Butcher v. Stapely (16) was a strong case upon its circumstances, 
for the relief was there granted to a purchaser in possession of land under an 
unsigned agreement, against a subsequent purchaser with notice of the same land © 
from the vendor, the defendant having paid his money under a signed agreement, 
and having obtained a conveyance of the legal estate. Lorn Gur~prorp 


“declared that, inasmuch as possession was delivered accordin 


g to the agree- 
ment, he took the bargain to be executed.” 


Among later cases I may refer to Pengall vy. Lord Ross (1) decided by Lorp 
Cowrer in 1709; Lockey v. Lockey (17), by Lorp Macctesrietp in 1719; and 
Potter v. Potter (18), by Srrance, M.R., in 1750. Lorp Cowrer said in Pengall v. 
Lord Ross (1) (2 Eq. Cas. Abr. at p- 46) 


“There must be something more than a bare payment of money on the one 
part to induce the court to decree a specific performance on the other part, 








ie 


_ All the authorities show that th 
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either by putting it out of the party’s power to undo the thing, or where it 
would be a prejudice to the party performing his part, as eres to b ae 
or letting the other into possession, etc., in such case where the an FF 
proceeded so far on one part, the statute never intended to Sie cien thia : 
from decreeing a performance of the other.” “rm 


Lorp MACCLESFIELD said in Lockey v. Lockey (17) (Prec. Ch. at p. 519) that an un- 
written agreement 


“if executed on one part had been always looked upon as so far conclusive 
as to induce the court to decree an execution on the other part, not to destroy 
or avoid the agreement so far as it was already carried into execution.”’ 


Strrance, M.R., said in Potter v. Potter (18) (1 Ves. Sen., at p. 441): 


sé . . . . . . . . . 
rit confessed, or in part carried into execution, it will be binding on the 
parties, and carried into further execution as such in equity.” 


The doctrine, however, so established has been confined by judges of the greatest 
authority within limits intended to prevent a recurrence of the mischief which the 
statute was passed to suppress. The present case, resting entirely upon the parol 
evidence of one of the parties to the transaction after the death of the other, 
forcibly illustrates the wisdom of the rule which requires some evidentia rei to 
connect the alleged part performance with the alleged agreement. There is not 
otherwise enough in the situation in which the parties are found to raise questions 
which may not be solved without recourse to equity. It is not enough that’an act 
done should be a condition of, or good consideration for, a contract, unless it is, 
as between the parties, such a part execution as to change their relative positions 
as to the subject-matter of the contract. Lorp Harpwicke, L.C., in Gunter v. 
Halsey (19) said (West temp. Hard. at p. 681) : 


“As to the acts done in performance they ‘must be such as could be done 
with no other view or design than to perform the agreement.”’ 


He also said (ibid.) that 
“the terms of the agreement must be certainly proved.” 


He thought it, indeed, consistent with that rule to treat the payment of purchase- 


money, in whole or in part, as a sufficient part performance: (Lacon v. Mertins 
(20); Owen v. Davies (21). This Lorp Cowrer in Pengall v. Ross (1) and Lorp 
MAccLEsFIELD in Seagood v. Meale and Leonard (22) in L721, had refused to do. 

On that point later authorities have overruled Lorp HarpwickKE's opinion ; and -- 
may be taken as now settled that part payment of purchase-money 1s not enough ; 
and judges of high authority have said the same even of payment in full yet v. 
Cooke (13); Hughes v. Morris (28); Britain v. Rossiter (8). Some of the geome 
which have been given for that conclusion are not satisfactory. The best ex we 
tion of it seems to be that the payment of money is an equivocal act in itself un 
the connection is established by parol testimony, indicative of a contract eons 
land. I am’ not aware of any case in which the whole apnea it ae 

; ; ; : ‘ da athe 7“ 
paid without delivery of a Ie he pa cise on i 
e referable to some such agreement as 


unequivocally, and in their own nature b (25); Morphett v. Funes 


that alleged: Cooth v. Jackson (24); Frame v. gees 

(26), where PLumeR, M.R., said (1 Swan. at pp- 181, 32) : 
“The acknowledged possession of a stranger 1n an oi 
explicable, except on the supposition of an agreemen ae 
tantly been received as evidence of an antecedent we ra Ars 
authorise an inquiry into the terms, the court regarding whe” 
a consequence of contract or tenure. 


Wioram, V.-C., said in Dale v. Hamilton (27) (5 Hare, at p. wae AS tees 
poi suc ; at the court shall, by reas 
“It is in general of the essence of such an act that the Digests 


of the act itself, without knowing whether there was an agreement 


nd of another is not 
d has therefore con- 
and as sufficient to 
has been done as 
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find the parties unequivocally in a position different from that which, according 
to their legal rights, they would be in if there were no contract. Dut ad act 
which, though in truth done in pursuance of a contract, admits of explanation 
without supposing a contract, is not in general admitted to constitute an act 
of part performance, taking the case out of the Statute of Frauds; as, for 
example, the payment of a sum of money alleged to be purchase money. The 
fraud, in a moral point of view, may be as great in the one case as in the 
other, but in the latter cases the court does not in general give relief.”’ 


(See also, Britain v. Rossiter (8) (11 Q.B.D. at p. 130), per Corron, L.J.). 
The acts of part performance exemplified in the long series of decided cases in 
which parol contracts concerning land have been enforced, have been almost, if not 
quite, universally relative to the possession, use, or tenure of the land. The law 
of equitable mortgage, by deposit of title deeds, depends upon the same principles. 
Examples of circumstances which have been held insufficient for this purpose are 
found in Clerk v. Wright (28) and Whaley v. Bagnel (29) where acts preparatory 
to the completion of a contract were held not to be part performance; in Wills y. 
Stradling (30), where the mere holding over by a tenant, unless qualified by the 


payment of a different rent, was held not to be enough ‘‘even to call for answer’’; 
in Lamas v. Bayly (31) where the plaintiff, being engaged in a treaty for the pur- - 


chase of land, desisted in order that the defendant might buy it, on an agreement 
that he should have a part of it when so bought at a proportionate price, but his 
‘‘desisting from the prosecution of his purchase’’ was held to be no part perform- 
ance; and in O'Reilly v. Thompson (32) where the agreement alleged, was that, 
upon the plaintiff obtaining from a third party a release of a right to a lease claimed 
by him, the defendant would grant to the plaintiff a release of the same premises on 
certain terms. The plaintiff did obtain a release from the party in question of 
the right claimed by him for valuable consideration; but nevertheless a plea of the 
Statute of Frauds was allowed, Eyre, C.B., saying (2 Cox, Eq. Cas. at p. 273): 


“These circumstances are not a sufficient part performance, but they are a 
condition annexed, and necessary to be fulfilled by the plaintiff to entitle him 
to call for an execution of the contract.”’ 


meaning, as I presume, that they were a condition precedent to the contract, as 
oe Me aes from acts done after a concluded contract and in part performance 
of it. 

The law deducible from these authorities is, in my opinion, fatal to the appellaat’s 
case. Her mere continuance in Thomas Alderson’s service, though without any 
actual payment of wages, was not such an act as to be in itself evidence of a new 
contract, much less of a contract concerning her master’s land. It was explicable 
without supposing any such new contract as easily as the continuance of a tenant 
in possession after the expiration of a lease. The relinquishment of any chance 
which she might have had of marriage was of no greater force than the relinquish- 
ment of the treaty for purchase in Lamas v. Bayly (31). The alleged acts of part 
performance preceded, and therefore could not be evidence of any mao on her 
part; their performance was, as in O'Reilly v. Thompson (32) a condition precedent 
without the fulfilment of which the promise which the jury found to have been 
made by Thomas Alderson could not on his part become a binding contract. 
atin cases on which I think it well to add some remarks, were cited by the counsel 
Bie a as favourable to their argument Walker v. Walker (33) and Parker 

In Walker v. Walker (33) Lory Harpwicxe did not execute any parol contract 
on the ground of part performance or otherwise; all that he did was to relieve the 
defendant from a liability which the plaintiff’s contract had made it inequitable 
to enforce. There had been a good agreement between A. and B. that ad would 
surrender a copyhold belonging to him to C., charged with annuities in favour of 
B., if B. would surrender another copyhold of his own to C. A. surrendered hi 
copyhold accordingly, charged with the annuities, and died; B. dia not ise 


ys 
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i but he sought, nevertheless, by his bill to enforce payment of the annuities against 


C. Lorp Harpwicke dismissed the bill, saying ‘‘he w no? 
ment might not have been established reshgerth ee he Seah ni = er 
performance. _To such a dictum even the authority of so great a sted ae 
give much weight. It does not appear how, if there had been a binding poe 
C., who was no party to it, could have claimed specific performance “The tr . 
equity was that which was actually administered, namely, to relieve At co Ahold 
in the hands of C. from the charge which B. unconscientiously sought to Bion 
Of the other case, Parker v. Smith (84), before Knicut-Bruce, V.-C., I think it 
enough to say that it was dealt with in an extraordinary manner; and it is difficult 
to reconcile it with Cooth v. Jackson (24). The acts to which the court gave the 
effect of part performance were done before any definite terms of pe Me had 
been, even by parol, concluded between the parties. It might well have been 


“held that there was an agreement duly signed according to the Statute of Frauds 


on Nov. 30, 1842, but the supposed acts of part performance were done before that 
time, and until then everything as to the terms of the intended new lease remained 
unsettled. I cannot, therefore, regard it as a satisfactory authority. 

I am sorry for the appellant’s disappointment through the ignorance of her late 
master as to the attestation requisite for a valid testamentary act. But the law 
cannot be strained for the purpose of relieving her from the consequences of that 
misfortune. It would, in my opinion, be much strained, and the equitable doctrine 
of the part performance of parol contracts would be extended far beyond those 


~ salutary limits within which it has hitherto been confined, if your Lordships were to 


reverse the order of the Court of Appeal. 

I should have been glad if that court had dealt differently with the costs, as she 
has lost, not only the estate intended for her, but also her wages; but costs were 
within their discretion, and their decree cannot be altered in that respect, being 
otherwise correct. This House has also to exercise a discretion as to the costs of 
this appeal, and I humbly venture to recommend to your Lordships that it should 


be dismissed without costs. 


LORD O’HAGAN.—I have had the advantage of perusing the opinion of the 
Lord Chancellor, and, concurring as I do with his conclusions and the reasons on 
which they are grounded, I shall. briefly indicate the grounds of my concurrence. 

It seems to me impossible to hold that without a dangerous extension of the 
principles on which the operation of the Statute of Frauds has been held to be 
avoided as to certain parol contracts, on the ground of part performance, your 
Lordships can refuse to affirm the unanimous decision of the Court of Appeal. 

There have been, I think, two errors in the conduct of the case, which have 
created difficulty and contradiction in the decision of it. In the first ae a 
reliance of the plaintiff on the ruling of Stuart, V.-C., in Loffus v. Maw Os ie } j 
consequent effort to shape the evidence so as to make that ruling applicable, : e 
to raise a false issue, and to place her contention on an untenable a We 
I quite agtee that the authorities on which that ruling was based 2 pe 
sustain it. This case must be dealt with, not upon the ground 0 ee pci 
but as one of contract, having relation to some binding engagemen 0 


i nt of existing 
conduct, and not to a respons! 


bility created by any misleading averme f ex 2 
facts. The result of the argument has made the mistake apparent, and it 1s now 
confessed. 


Next, assuming that the action 
the purpose of enforcing a parol contract pa 
argument appears to me to have been further pareene. 
seeking primarily to establish such a performance ®™ poeicnn t= 
existence of the contract, and then proceeding to ascer i. er a aa 
the order of the contention. The sila mere ei te ie a py tek 

ing them, to say there w® ontract, | é 
ee, <r acta of performance sufficient to validate the bargain 


maintainable, if at all, for 
rtly performed, the course of the 
erroneous in this, that, instead of 
ist necessarily imply the 
it reversed 


must be considered 
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so previously ascertained. Too much attention was bestowed upon the proof of 
the contract, and too little on the sufficiency of the performance, which was the 
more substantial part of the burden on the appellant in supporting her claim. - The 
alleged agreement regarded an interest in Jands, and the statute nullified it for 
the purposes of the action. Per se, it was of no account, and could have no value 
given to it unless, in the first instance, it was evidenced by acts to be accounted 
for only on the supposition of its existence. The allegation of it could not be 
made the subject of judicial consideration, as founding any right of suit, in the 
absence of such acts satisfactorily ascertained. 

In this case StepHen, J., at the trial, and the judges of the Court of Appeal, seem 
all to have thought that an unwritten contract, capable of execution by a court of 
equity on the fulfilment of the proper conditions, was established by the verdict 
and the reported testimony. In my view, it is not necessary to decide the point, 
though it was the subject of ingenious argument at the Bar, on the one side and 
the other. For my own part, I have some hesitation in holding upon it with the 
appellant, from the want of definiteness in the supposed arrangement and the 
obscurity of the proof as to some of its material elements. If at any time, as I 
conceive, consistently with the proved agreement, during his life, Thomas Alderson | 
might at his will have dismissed the appellant from his service; and if she, 
reciprocally, might have declined to serve him further, and so have prevented the 
fulfilment of the alleged condition of his promise, which could only have had effect 
on the continuance of her service until he died; and if, as the Lord Chancellor 
has, in my opinion, correctly stated, there is no evidence that she agreed to serve 
without the wages which she claimed and sued for after her master’s death, I do 
not see that a bargain so obscure in its terms, so uncertain in its effect, and so 
doubtful in its intention, could have been properly enforced. I do not see that 
we have before us that ‘‘certain proof’’ of the agreement which the authorities 
appear to require. But I do not deem it necessary to discuss further the grounds 
of the view adopted by the learned judge. 

The previous question as to the sufficiency of the part performance must be 
settled before the construction and operation of the unwritten contract can be 
legitimately approached. Str Wiuntam Grant, M.R., said in Frame v. Dawson (25) 
(14 Ves. at pp. 387, 388): 


“The principle of the cases is that the act must be of such a nature that, if 
stated, it would of itself infer the existence of some agreement; and then parol 
evidence is admitted to show what the agreement is.”’ 


Then, but not till then. 

I confess I have found it hard to follow the reasoning of the judges in some 
of the cases to which the Lord Chancellor has referred, to reconcile the rulings in 
others of them, and to regard as entirely satisfactory the state of the law in which 
the taking of possession or receipt of rent is dealt with as an act of part perform- 
ance ; and the giving and acceptance of any amount of purchase money, confessedly 
in pursuance and affirmance of a contract of sale, is not. As to some of the judg- 
ments, prompted no doubt by a desire to defeat fraud and accomplish justice, I am 
inclined to concur with Brerr, L.J., in Britain v. Rossiter (8) when he called them 
‘bold decisions.”’ 

But there is no conflict of judicial opinion, and, in my mind, no ground for 
reasonable controversy as to the essential character of the act which shall amount 
to & part performance in one particular. It must be unequivocal. It must have 
relation to the one agreement relied upon, and to no other. It must be such, in 
Lorp Harpwicxe's words in Gunter v. Halsey (19) (West temp. Hard. at Dp. 681): 


Ohad, ee - F 
as could be done with no other view or design than to perform that agreement.”’ 


It must be sufficient of itself, and without an 
satisfy a court, from the circumst 
formed, that they are only consist 


y other information or evidence, to 
ances it has created and the relations it has 
ent with the assumption of the existence of a 
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cb Mbt the terms of which equity requires, if possible, to be ascertained and 

The appellant’s case fails in the fulfilment of this indispensable condition. It 
seems impossible to say that the mere statement of the acts on which she ‘pcieie 
of necessity implies the existence of the agreement which she is bound to establish 
Those acts are manifestly capable of an explanation in no degree involving the 
assumption that such an agreement’ever was made. Briefly summarised in the 
way suggested by Srr Wiii1am Grant, M.R., and most favourably for the appellant's 
contention, they may be taken to represent her service in Alderson’s house, her 
abandonment of a purpose, as she describes it, ‘‘of making a home of my ion = 
and her continuance to serve from 1860 until the death of her master without dia 
wages she had theretofore claimed and partially received. But though her long 


service is consistent with her present case, it is not demonstrative of any contract 


‘to give her the life estate she claims. She might unquestionably have remained 


with her master in the enjoyment of some present comforts and the expectation 
of some future provision, though no such contract had ever been dreamt of. There 
have not been wanting recorded cases in which time and care have been bestowed 
by one person upon another, even from a vague anticipation that the affection and 
gratitude so created would in the long run ensure some indefinite reward. And 
legal tribunals have refused in those cases to turn courtesy into contract, and 
compel any payment, although such service had been performed. In such circum- 
stances, and even where there may have been a general undertaking to afford a 


suitable acknowledgment, there would be no ground for inferring a contract for 


bee 


. person deeply interested, giving te 


the conveyance or devise of landed estate to the person rendering the service, how- 
ever valuable it might have been, and however clear might have been the right 
to remuneration for it in another way, the rendering of it not being necessarily 
referable to any such contract. 

As to her service without wages, I repeat that there is no proof of any engagement 
so to serve, or anything to show that she might not have demanded and recovered 
them at any-time in a court of law. But, even if the appellant had made such 
an engagement, she might have done so from motives and with hopes such as 
those I have indicated, or others of a like kind, strong enough and persuasive 
enough to induce her for the time to labour gratuitously and without any agreement 
to give her in return an interest in land, the fact that her master designed and 
strove to give her such an interest at the close of his life cannot be taken to establish 
the existence of such an agreement a dozen years before. As to her continuance 
in a state of celibacy, the evidence does not show that she ever had a real purpose 
to abandon it. She only ‘“‘thought of making a home > and that she failed : 
make it may be attributable to very many reasons, having no relation whatever : 
the contract on which she would now rely. She may have taken other views 0 
i i > oht of’? undesirable or impossible. 
life, or found such a connection as she had thought o ( ; We 
Her case does not appear to me to be helped by the suggestion that . pene e 
she contemplated an arrangement of the kind. I have come ie re . ae 
the conclusion that the judgment of the Court of Appeal was rg t an 
appeal must be dismissed. . 

: ‘ standing how STEPHEN, J., 

LORD BLACKBURN.—I have great aimoulty tones oe Ma tk 
came to the conclusion that there was a contract betw ane ST date 
appellant to the effect alleged. It seems to me ne Meee: “ead eral 
found that there was such a contract by their answer to the 4 permeate x 
not think that the course taken at the trial rampant to ‘ ope wage pr be 
ne bean te ews eee paee a spearing on the notes 
to such a reservation, I do not think that the evidence 4} 8 


i r thé le witness is a 
justi ‘ng. It is not merely that the so 
ee ten ae atin Oa as to what took place between — 
d d, and that no judge, sitting in equity and deciding bot e 
Te conld bs ‘thout confirmation ; and that 


rj ’ eA } 
law and fact, would have acted on such evidence Ww 
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the causing a draft will to be prepared in 1872 in favour of the peas ee 
considered as confirmation of a promise alleged to have been made at least twelve 
years earlier. I do not think there is any rule of law which prevents such uncon- 
firmed evidence from being admissible, or that would prevent a jury ie ie 
and acting on such evidence, though it ought to be strongly pointed out 2 t em 
how dangerous it would be to do so. The risk of a jury coming to such a ecision 
and the consequent practical change in the doctrine of specific performance, is one 
of those things which the legislature in amalgamating law and equity did not, 
perhaps, sufficiently provide for. But it seems to me that in this case the evidence 
is evidence from which a contract would not have been found by a jury, if it had 
been explained to them that to make a contract there must be a bargain between 
both parties. I doubt, therefore, whether in any way the judgment in favour of the 
appellant could have stood, though perhaps it might have been necessary to have a 
new trial. : 

I do not decide this, for it is quite clear that the contract alleged is a contract for 
an interest in lands; and it is not denied that there was no note or memorandum of 
the contract signed by Thomas Alderson. I have come to the conclusion that 
this is not a case in which part performance gives an equitable right to have the - 
contract, assuming that there was one, specifically performed, though I speak with 
diffidence, as I have not been able to discover to my satisfaction what is the 
principle which is involved in the numerous cases in equity on the subject. 

I think it is now finally settled that the true construction of both ss. 4 and 17 
of the Statute of Frauds is not to render the contracts within them void, still less 
illegal, but is to render the kind of evidence required indispensable when it is sought 
to enforce the contract. At first this was not universally accepted as the true 
construction; it was thought by many very high authorities that the statute did 
not apply when, from the nature of the proof, there could be no risk of perjury. 
Sales by auction and sales negotiated through brokers were by some thought, for 
this reason, not to be within the statute. Lorp MansrrieLp intimates such an 
opinion in Simon v. Motivos (35). I do not think that it can be said to have | 
been finally settled that such sales were within the statute till Kenworthy v. 
Schofield (36), as late as 1824. 

And there are still indications that great equity judges, on a similar principle, 
thought that whenever acts had been done which were such as to be consistent only 
with the existence of a contract, the case was taken out of the mischief of the 
statute, and the only question was the sufficiency of the proof of what the contract 
was. I so understand some of Lorn Harpwicxkr’s remarks in Gunter v. Halsey 
(19) and Lacon v. Mertins (20). This principle would apply whether the 
unequivocal act was a giving possession of the land or paying the price in whole 
or in part. As soon as it was established that the construction of the statute was 
not what had been supposed, and that a contract within s. 4 was not enforceable 
unless signed by or on behalf of the party to be charged, even though signed by 
the one party and accepted and kept by the other who was sought to be charged, 
or otherwise unexceptionally proved, I think this class of cases ought to have been 
considered overruled; but, though I speak with diffidence as to the effect of 
decisions in equity, it seems to me that to some extent at least they were not. 
Those which tended to show that payment in whole or in part would take the case 
out of the statute are overruled by the authorities cited by the Lord Chancellor, 
Paka kar - anita pire Reei vinaby for the purpose of enforcing a specific per- 
as - ss we ae e purchase of an interest in land, a delivery of posses- 
ict | ; a : ese cm the Statute. This is, I think, in effect to 
Sg _ i ee ee _ Prauds . if it contained the words ‘“‘or unless 
high dethoatnarantelon a and accepted. Notwithstanding the very 
were res sewers in r f oe haan gaa pelea eh oe ie hoattateyiiea 
Sects act , ae rani pe such words, or put such a construction 
numerous that this anomal ‘if res Invesra, and I think that the cases are so 

aly—if, as I think, it is an anomaly—must be taken as 
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at least to some extent established. If it was originally an error, it is now, I 
think, communis error, and so makes the law. , 
There are many rules laid down as to what should guide a judge, determining 
for himself what the facts are, in thinking the proof of a contract sufficient. I see 
great difficulty, now that equity is to be administered by a court which has the 
facts found by a jury, in applying these to a trial by jury, but that is a question 


not raised now. But I do not think this anomaly should be extended; and it is 


qe 


not a little remarkable that there is no case—at least none was cited, and I have 
found none—in which there has not been a change in the possession of the land, 
or, in the case where the purchaser was a tenant already in possession, a change 
in the nature of his tenure, which, rightly or wrongly, was held equivalent to a 
change in the possession. The conduct of the parties may be such as to make 


it inequitable to refuse to complete a contract partly performed. Wherever that 
is the case I agree that the contract may be enforced on the ground of an equity 


arising from the conduct of the party. bal 
The moral justice of the case was completely with the appellant in Lester v. 
} pletely pp 
Foxcraft (12), and as that case was decided more than 180 years ago by this 
House, it is too late now to inquire whether the decision there overruled was not 
more consistent with technical equity. If there was proof that the heir-at-law kept 
back the deeds from the dying man when he wished to execute them, it would seem 
that the reversal was quite right. In Bond v. Hopkins (14) Lorp RepEsDALe 
doubted whether the cases founded on it have been as well considered. But the 
cases where this is given as a ground of decision are all cases in which there has 
been a change of possession, and I do not think that, as far as they are anomalous, 
they should be extended to a case where there has not been such a change. 

I do not doubt that, without any such change, actual fraud might give a ground 
for equitable relief. But Alderson, whether he only held out hopes that he would 
make a will in the appellant’s favour, or actually contracted so to make his will, 
did mean to make it. There can be no fraud on his part, therefore, unless it is 
said that in equity it amounts to fraud not to complete a contract when the 

i ion i tored or compensated for. But this would 
consideration is one that cannot be restored or compens® : 
go a great deal too far. Where a parol promise is in consideration of marriage, an 
the marriage actually takes place, the consideration can neither be restored a 
compensated for; when a parol promise is to answer for the default of another nt 
eredit is given on the faith of such a parol guarantee to one who apanareie gs 
th nsideration cannot be restored, and cannot be compensated for except Dy 

ialling h a principle would render 
fulfilling the contract of guarantee. Tn ead ee : aaah. ray fist SA 
é . 2 l. h ye 4 
the statute a nullity, and -it has been decided in Britain v. ? 

inci d t A ly to contracts not to be performed within a year. It would, 
—. ee, ; j ‘noinle to one of the four cases 
I think, be a strange construction to apply this pes e sean qharaieus, atid 
in the same section of the statute where it cannot be “Cl papeapsiaenemmnnne fe 
It has never been done, and it is impossible a see = oy ig baghtanaahiiiia 

; ; i arly ap : 
in which .the policy of the Statute of Frauds ¢ eon y ms jul sath aieben. teenie 
this, where the promise set up is one not to come into er eae re 
of the person who is alleged to have made it. I have, there , 
conclusion that the judgment below should be affirmed. 

The costs are entirely in the discretion of this House. ' 

rp for departing from the usual rule as to cos s, Me 
sufficient reason Io pa: . s  T will not contest the point. 
your Lordships are of a different opinion + W 


I do not myself see any 
but if the rest of 


onounced by the Lord 
The decision of your 
d that there is nothing in the case to 
ation of s. 4 of the Statute of Frauds. 
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own nature referable to some such agreement as that alleged, and, I may add, must 
necessarily relate to and affect the land, the subject of that agreement. I quite 
agree that the doctrine, whatever may have been its foundation, has been too long 
established to be now questioned. We are bound to follow, but should rather 
confine than enlarge its limits. 

There was no part performance in the case before us such as has been defined 
as necessary, and I may add that the peculiar character of the alleged agreement 
does not admit of such a part performance by the appellant as could affect the 
operation of the statute. If there was such an agreement as the appellant alleges, 
she has done all that was to be performed on her part—that is to say, she remained 
in the service of Alderson up to the time of his death, and there is no proof that she 
received any wages, or was paid the arrears due to her in 1860. SrepuHen, J., thus 
deals with this part of the case: 


‘As it was a contract relating to land, it obviously falls within s. 4 of the 
Statute of Frauds. But, as it is obvious that it was completely performed on 
the part of the defendant [the present appellant], it is equally clear that, accord- 
ing to the well-known doctrine of equity, the application of the statute is « 
barred.”’ 


But it is equally obvious that the acts of the appellant had no necessary reference 
to any contract such as is relied on, or indeed to any contract whatever, or to the 


land, and would be properly accounted for by some expectation of bounty from her — rf 


master. 

At an early stage of the discussion I had satisfied my mind that there never 
had been any such agreement as that relied on, and that the jury did not find that 
there had been any such agreement. The case made by the appellant at the trial 
would not probably have lasted many minutes had it not been for the document | 
called the will, which was supposed to afford confirmation of the appellant’s story, 
but is not such in reality. There is not to be found in it any allusion to any 
agreement or promise or representation, nor is the intended devise for her benefit 
said to be as a reward for her services; and while she alleges a promise to leave , 
her the Manor Farm, the will gives her a life estate in it, and in all other the 
intended testator’s real estate, and in all his personal estate. The intended will 
does indicate a desire td benefit the appellant very largely, but contains not a word 
that is referable to such an agreement as is alleged. The agreement relied on by 
the appellant in her defence is thus put forward in para. 3: 


‘and, it being inconvenient to him, or he being unable to pay the said arrears 
of her said wages, he, in order to induce her to continue to serve him, pro- 
posed to the defendant, and represented to her that if she would not press 
him for payment of her wages, and would continue to serve him, and remain 
with him while he lived, he would leave her a life estate in the property which 
he expected his uncle would leave him, and in any property of which he might 
die possessed.”’ ‘ 


and in para. 4, 


“that it was agreed between the said Thomas Alderson and the defendant, 
that in consideration of the defendant remaining and continuing so to serve 
him during his life, and of the defendant forbearing to press him for payment 
of the said arrears, and in lieu of wages for the future, the said Thomas 


Alderson, would, by his will leave to the defendant a life estate in his property, 


pee fet at his death, and that he would duly secure to her the said life 
estate. 


[t is obvious that these two 
n the intended will, and that t 
intending to confine the appel 
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representations to her of the benefits he intended to confer on her if she remained 
with him during his life, there never was any agreement binding on him to do so 
I concur in the observations which have been made in the course of the case ag 
to the inexpediency of giving effect to an agreement of the character in question 
alleged by the appellant to have been entered into verbally, more -than twenty 
years ago, not binding on her, and not to come into effect, 80 far as Alderson am 
concerned, until after his death, and resting on the unaided testimony of the 
appellant. If an instance was wanted-to justify the wise provisions of the Statute 
of Frauds, and of the Wills Act, we find it in the case now before us. 

On the question of costs I confess that I have some difficulty. My view at 
the commencement was that the costs should follow the event; but, on reflection, 
considering that the appellant succeeded in obtaining the judgment of the primary 


-court, and that she has lost everything, not only the intended provision made for 


her by the imperfect will, and the benefit conferred upon her by it, but also her 
wages; and, further, taking into account that the Court of Appeal has, in the 
exercise of its discretion, with which we cannot interfere, given against her the 
costs in the primary court and in the Court of Appeal, I think that here we may, 
under these circumstances, exercise our discretion in favour of the appellant in 
the manner indicated by the Lord Chancellor. 


Appeal dismissed. 
Solicitors: Harvey, Oliver & Capron, for J. Proud, Bishop Auckland; Ridsdale ¢ 


| Son, for W. W. d W. J. Watson, Barnard Castle. 
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[Reported by C. , Maupen, Esq., Barrister-at-Law. | 





TITTERTON v. COOPER 


[Court or APPEAL (Lord Coleridge, C.J., Brett and Cotton, L.JJ.), June 29, 30, 
1882] ° 
[Reported 9 Q.B.D. 473; 51 L.J.Q.B. 472; 46 L.T. 870; 
30 W.R. 866] 
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Rendall v. Andreae (1892), 61 L.J.Q.B. 680; Stein v. Pope, [1902] 1 KB: 595; 
Hole v, Cuzen, [1958] 1 All E.R, 87. 7 

As to the eat in the trustee of the bankrupt’s property and as to the trustee’s 
right to disclaim, see 2 Hatspury’s Laws (3rd Edn.) 882-390, 457-463. -For cases 
see 4 Diaest (Repl.) 286 et seq., 5 Digest (Repl.) 1006 et seq. 


ases referred to: 
‘ (1) Goodwin v. Noble (1857), 8 E. & B. 587; 27 L.J.Q.B. 204; 4 Jur.N.S. 208; - 

120 E.R. 219; 5 Digest (Repl.) 1003, 8079. 

(2) Turner v. Richardson (1806), 7 East, 335; 8 Smith, K.B. 330; 103 E.R. 129; 
5 Digest (Repl.) 1003, 8085. 

(3) Hastings v. Wilson (1816), Holt, N.P. 290; 5 Digest (Repl.) 1003, 8084. 

(4) Re Sneezum, Ex parte Davis (1876), 3 Ch.D. 468; 45 L.J.Bey. 137; 35 L.T. 
889; 25 W.R. 49, C.A.; 5 Digest (Repl.) 1005, 8102. : 

(5) Re Solomon, Ex parte Dressler (1878), 9 Ch.D. 252; 48 L.J.Bey. 20; 89 L.T. 
877; 48 J.P. 23; 27 W.R. 144, C.A.; 5 Digest (Repl.) 1021, 8262. 

(6) Wilson v. Wallani (1880), 5 Ex.D. 155; 49 L.J.Q.B. 487; 42 L.T. 3875; 44 
J.P. 475; 28 W.R. 597; 5 Digest (Repl.) 1007, 8122. 


Also referred to in argument: 

Cartwright v. Glover (1861), 2 Giff. 620; 30 L.J.Ch. 324; 3 L.T. 880; 7 Jur.N.S. 
857; 9 W.R. 408; 66 E.R. 260; 5 Digest (Repl.) 1006, 81123. 

Mackley v. Pattenden (1861), 1 B. & 8S. 178; 30 L.J.Q.B. 225; 4 L.T. 285; 25 J.P. 
517; 7 Jur.N.S. 1056; 9 W.R. 601; 121 E.R. 681; 5 Digest (Repl.) 1004, 
8093. 

Re Roberts, Ex parte Brook (1878), 10 Ch.D. 100; 48 L.J.Bey. 22; 39 L.T. 458; 
43 J.P. 53, 286; 27 W.R. 255, C.A.; 5 Digest (Repl.) 1006, 8108. 

Lowry v. Barker (1880), 5 Ex.D. 170; 49 L.J.Q.B. 433; 42 L.T. 215; 28 W.R. 
559, C.A.; 5 Digest (Repl.) 1015, 8212. 

Mills v. Hast London Union (1872), L.R. 8 C.P. 79; 42 L.J.C.P. 46; 27 L.T. 557; 
87 J.P. 6; 21 W.R. 142; 81 Digest (Repl.) 370, 5012. _ | 

Re Hawkins, Hawkins v. Hawkins (1880), 13 Ch.D. 470; 42 L.T. 306; 44 J.P. 
329; 28 W.R. 526, C.A.; 23 Digest (Repl.) 486, 5530. 

Re Foster, Ex parte-Blandy (1835), 1 Deac. 286, Ct. of R.; 5 Digest (Repl.) 1023, 
8274. 

Lindsay v. Limbert (1827), 12 Moore, C.P. 209; 5 L.J.0.8.C.P. 52; 5 Digest 
(Repl.) 1004, 8090. 

Copeland v. Stephens (1818), 1 B. & Ald. 593; 106 E.R. 218; 80 Digest (Repl.) 
479, 1217. 


Appeal from a decision of Huppieston, B., in an action by a lessor for rent 
brought against the trustee in bankruptcy of the lessee. 

The plaintiff sued the defendant, who was trustee in liquidation of one Morrison, 
to recover rent payable under a lease by which Morrison had held a wharf as 
tenant to the plaintiff. The petition for liquidation was filed on Dec. 8, 1880. | 





On Dee. 30, 1880, the defendant was appointed trustee under the liquidation. The 
registrar's certificate of his appointment was dated Jan. 8, 1881. On Jan. 5 notice 
was given to the defendant requiring him to decide whether he would disclaim 
the lease or not. On Feb. 4 notice was given to the plaintiff of an application to | 
the court by the defendant for an extension of time within which to decide. A | 
fortnight’s further time from Feb. 7 was given. On Feb. 18 another application for [ 
further time was made and refused. Shortly afterwards the defendant entered 
into negotiations for the sale of the lease to a third party, but these negotiations 
ultimately went off, and the proposed sale was never carried out. The deterideatl 
had never entered upon or taken possession of the premises comprised in the lease 

but he did not disclaim. The first quarter's rent claimed in the action betaw 
due at Christmas, 1880, before the appointment of the defendant as trustee. At 
the trial, which took place before Huppirston, B., without a jury judgment was 
given for the plaintiff for the whole amount of rent claimed. The trustee appealed, 
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By the Bankruptcy Act, 1869, s. 17: 


“Until a trustee is appointed the registrar shall be the trustee for the pur- 
poses of this Act, and immediately upon the order of adjudication being made 
the property of the bankrupt shall vest in the registrar. On the appointment 


of a trustee the property shall forthwith pass to and vest in the trustee 
appointed...” 


By s. 23: 


“When any property of the bankrupt acquired by the trustee under this Act 
consists of land of any tenure burdened with onerous covenants, of unmarket- 
able shares in companies, of unprofitable contracts, or of any other property 
that is unsaleable, or not readily saleable, by reason of its binding the possessor 
thereof to the performance of any onerous act, or to the payment of any sum of ~ 
money, the trustee, notwithstanding he has endeavoured to sell, or has taken 
possession of such property, or exercised any act of ownership in relation 
thereto, may by writing under his hand disclaim such property, and upon the 
execution of such disclaimer the property disclaimed shall, if the same is a 
contract, be deemed to be determined from the date of the order of adjudica- 
tion, and if the same is a lease be deemed to have been surrendered on the 
same date, and if the same be shares in any company be deemed to be. forfeited 
from that date, and if any other species of property it shall revert to the person 
entitled on the determination of the estate or interest of the bankrupt; but if 
there shall be no person in existence so entitled, then in no case shall any 
estate or interest therein remain in the bankrupt. Any person interested in any 
disclaimed property may apply to the court, and the court may, upon such appli- 
cation, order possession of the disclaimed property to be delivered up to him, 
or make such other order as to the possession thereof as may be just.”’ 


By s. 24: 


“The trustee shall not be entitled to disclaim any property in pursuance 
of this Act in cases where an application in writing has been made to him by 
any person interested in such property, requiring such trustee to decide whether 
he will disclaim or not, and the trustee has for a period of not less than twenty- 
eight days after the receipt of such application, or such further time as may 
be allowed by the court, declined or neglected to give notice whether he dis- 


claims the same or not.” 


Cohen, Q.C., and Peile for the trustee. 
Cock (Kemp, Q.C., with him) for the plaintiff. 
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r the old Act in order to make the expression ‘‘vest’’ have any 
practical effect. It is said that, although the property vested, still the trustee 
must do some unequivocal act, as was said in Goodwin v. Noble (1), The two 
Acts, however, are in very different terms. I rely not so much on the enacting 
part of the Act of 1869 (s. 17), as on the qualification introduced by the subsequent 
section, s. 23. Three cases were dealt with by s. 145 of the Act of 1849—first, 
where the assignees elected to take the lease; secondly, where the assignees 
declined to take the lease and, thirdly, where they remained passive. | In this 
last case something might be done by the holder of the property which would have 
the effect of compelling the assignees to make an election. That being the scheme, 
s. 145 showed the law to have been that, although under certain circumstances 
the property vested in the assignees, still to make them liable for the rent it was 
contemplated that something must be done. The decisions on the old Act which 
have been cited are determinations as to what was the meaning of these sections 
in that Act; as such they carry conviction to my mind, but in the later statute 
we find a very different set of provisions. 

In the first place the words of s. 17 of the Act of 1869 are very different from 
the provisions contained in the former Act. The provision that 


necessary unde 


‘‘immediately upon the order of adjudication being made the property of the 
bankrupt shall vest in the registrar”’ 


was not in the earlier Act. There was no immediate passing of the property 
out of the bankrupt, through the conduit-pipe of the registrar, on to the trustee when 
appointed. The provision 


‘‘on the appointment of a trustee the property shall forthwith pass to and 
vest in the trustee appointed,”’ 


was also absent from the earlier Act. Therefore, the Acts are very different from 
one another on the construction of the vesting sections, if we give full effect and 
a reasonable construction to the words ‘‘immediately’’ and ‘‘forthwith’’ in s. 17 
of the Act of 1869. Again, s. 23 of the Act of 1869 is-very different from the 
correlative section (s. 145) in the Act of 1849. Section 23 enacts, in very different 
language from that used in the old Act, that : 


‘“When any property of the bankrupt acquired by the trustee under this Act 
consists of land of any tenure burdened with onerous covenants... [or] of 
unprofitable contracts, . . . the trustee, notwithstanding he has endeavoured to 
sell, or has taken possession of such property, or exercised any act of ownership 
in relation thereto, may by writing under his hand disclaim such property . . .”’ 


whereupon the contract shall be determined, or lease surrendered from the date of 
the order of adjudication—that is, the act of disclaimer relates back to the date 
of the order of adjudication. The mere statement of these provisions shows how 
very different this language is from that which was contained in s. 145 of the 
earlier Act. 
In my opinion, the reasonable interpretation is that Parliament meant what 
it said, and that the lease vests in the trustee on his appointment. If the lease 
is onerous or unprofitable he is entitled to disclaim after having taken a reasonable 
time to decide what course is best to adopt, and the disclaimer sets him free fr 
the burden of the covenants and liabilities of the lease. and relates back t the 
date of the order of adjudication. Therefore, it relieved him altogether ii the 
trustee has acquired property, that property has vested in him. ‘The re s ’ 
in providing for the right of disclaimer, ‘‘when any property of the pane 
acquired by the trustee...’ The reasonable inference seems to be that if th 
trustee does not disclaim he has the property, and he has it with the b me : 
which would have entitled him to disclaim. He may disclaim, but if oe d Pe 
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decide whether he will disclaim or not, he loses the right to disclaim unless by 
special leave of the court. Putting the two sections together, I think the fair 
result is that the property passes to the trustee on his appointment,-and he might 
disclaim. If he does not do so within twenty-eight days after being applied to, 
that is the limit of time fixed, and his right to disclaim is gone unless the court 
extends the time. I think also that this is the proper interpretation in the case of 
the registrar before a trustee is appointed, and also in case of the devolution 
of the property from one trustee to- another if there is any interval between the 
date at which the person first appointed ceases to be trustee and the appointment . 
of a second trustee. 

I admit that what I say of the trustee is true also of the registrar [see now 
Bankruptcy Act, 1914, s. 74 (1)], but generally the property would only be in the 
registrar for a very short time, for by s. 14 the first thing to be done after the 
_ order of adjudication is to call a meeting of the creditors, who shall appoint a 
trustee. It is imperative. Therefore, only a short period can elapse between the 
order of adjudication and the appointment of a trustee, and, therefore, the question 
of the liability of the registrar to such a claim as the present is not practically 
very important or likely often to arise. E 

For the reasons which I have given, I think it is immaterial whether anything 
has been done by the trustee in the present case which would have been sufficient 
to show under the old law that he had elected to accept the lease. I am of opinion 
that it is not necessary that he should accept, but that by the Act the lease vests 
in him, and he can only get rid of it by disclaimer, and, therefore, on that ground 
the trustee fails. I think further that the facts of the present case would be 
sufficient to fix the trustee with liability if it were within the old cases which a 
been referred to. Having attempted to sell, and negotiated with the rit ns 
purchaser, and insisted on his right to enforce the contract, I think the trus ee 
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BRETT, L.J.—This is an action against the trustee of a bankrupt to recover 
rent payable under a lease. The action is against him personally, and the question 
which we have to decide is whether the trustee is personally liable for all or any of 
the quarterly payments claimed. The question is raised whether the lease vested 
in the trustee. It is not denied that, if it did vest in him, he is personally liable. 
If the lease vested in him as assignee of the lease, then by common law he would 
be liable for rent. It is admitted that he has not disclaimed. 

The gist of the argument on behalf of the trustee is that the lease had not 
vested. It was said that a lease cannot vest in the trustee of a bankrupt unless the 
trustee accepts the lease, and it is said that the trustee in the present case has 
done no act which can amount to an unequivocal act of acceptance. It is said that 
a mere omission to disclaim, although the trustee has received notice requiring him 
to decide whether he will disclaim or not, is no evidence of acceptance. This 
argument admits that, if the trustee did any act amounting to an acceptance, the 
lease vested in him. If the trustee must do some personal positive act amounting 
to an acceptance, what sort of act is necessary? It is said that the act must be 
unequivocal. If this were necessary, I must say that I think the trustee did an 
unequivocal act in the present case. There are many such acts, but. the most 
common are taking possession or exercising some unequivocal act of ownership. 
Here there was an attempt to sell the lease. It has been held in Turner v. 
Richardson (2) that a mere putting up for sale by an assignee in bankruptcy, not 
describing himself as the vendor, is not a sufficient act of ownership; it is a nice 
point, but it was so held, the act done being considered to have been preliminary 
to determining whether the assignee should exercise acts of ownership or not; but 
in Turner v. Richardson (2) it was said that, if the assignee puts the lease up for 
sale as owner, that is an act of ownership, for he cannot assert that he, as owner, 
is willing to sell, and afterwards say that he never was owner. This would fix the 
trustee here with liability, even if his argument on the construction of the Act 
were correct. 


I am, however, of opinion that the true construction of the Act is not that. 


contended for on behalf of the trustee, but that the lease vests in the trustee on 
his appointment without any act of acceptance on his part. The question turns 
entirely on the true cgnstruction of the vesting section of the Act of 1869, s. 17: 
Section 23 enables the trustee who has acquired the property afterwards to disclaim 
it. Section 23 can only be used to help to the true construction of s. 17. It is said 
for the trustee that s. 23 cannot be called in to explain s. 17, because the lease had 
never vested under s. 17. A true canon of construction is that in seeking to ascer- 
tain the meaning of an Act of Parliament one may consider what the law was 
when the Act passed. Therefore, in the present case we may look back to the 
Act of 1849. The vesting section in that Act was s. 142 If that section had 
stood alone it would have vested the property in the trustee without any positive 
act on his part. But s. 145 of that Act was used to construe the vesting section, 
just as in the present case s. 23 of the Act of 1869 was attempted to be used to 
construe s. 17. The courts held that s. 145 threw light on the meaning of s. 142, 
and obliged them to construe s. 142 in such a way as to say that the lease did not 
vest without an act of acceptance. The difficulty was caused by the presence of 
8. 145 of the Act. 

If we look at the vesting section in the Act of 1869 (s. 17), we find that the words 
are different, and the proper conclusion is that they differ for some reason. The 
words of s. 17 of the Act of 1869, if read grammatically, are as strong as they 
can be. That a lease is ‘property’? within the meaning of s. 17 there can be no 
doubt, for it clearly comes within the definition given in s. 4, and if we look at 
s. 23 it is obvious that land and a lease are treated as property in s. 17, by which 
the property of the bankrupt is to vest in the registrar immediately upon the 
order of adjudication being made, and on the appointment of a trustee it forthwith 
me in the trustee. If, then, the property vests in the trustee at the moment of 

S appointment, it follows that to say that he may make tentative inquiries before 


B 
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accepting such property is to do away with the word ‘‘forthwith,’’ and to keep 
alive the difficulty ‘which arose on the old Act. It was clearly intended that on 
his appointment the property should vest in the trustee. It is‘said that the 


words of s. 23 do away with s. 17 by means of the provision that the trustee may 
disclaim 


“notwithstanding he has endeavoured to sell, or has taken possession of such 
property, or exercised any act of ownership in relation thereto."’ 


The argument is that on the interpretation contended for on behalf of the plaintiff 
those words would be immaterial; but if those words were not there it might be 
argued that, if the trustee had done any positive act which showed he treated 
himself as owner, he could not disclaim. Such an argument had been used in 
the cases before the Act of 1869, and these words were put in to get rid of the 
doubt which had been raised. I think there is nothing in s. 23 to militate with 
the construction of s. 17, looking at the then state of the law. I think there is 
nothing in s. 24 to help either side. Counsel for the trustee relied on ss. 89, 90, 
but they do not help him. What is dealt with in those sections is not property 
which would pass by s. 17; they are not limiting, but enabling, clauses, empowering 
the court to put in the trustee’s hands certain moneys which could not otherwise 
have been made available. 

I think, therefore, no act of acceptance was necessary. But it is contended that 
we are prevented from giving this construction to the Act by the cases which 
have been referred to. Re Sneezum, Ex parte Davis (4), does not govern this 
ease. There certain matters were decided, not in an action against the trustees, 
but in proceedings in which the question of the trustees’ personal liability arose. 
The liquidating debtor had entered into a mercantile executory contract, which the 
trustees at first went on with. After a time they ceased to fulfil the terms of the 
contract. Therefore, there was a non-fulfilment of the contract for which it was 
sought to establish a claim, and the question was : Could the trustees be personally — 
liable for such non-fulfilment? It was answered that they could not under any 
circumstances. I take it the ground of that decision was that, whether the trustees 
took the contract or not, at the most they could only be assignees of the contract, 
and as such could not be sued, because there “in no mes = sane But the 

i is personally liable, because there is privity of estate. 
Aan cae in Re Divan: Ex parte Dressler (5), the court Wein! 
the affirmative acts of the trustees, as showing that they had enter ree 
I admit that in that case I did state those facts, and I think emo rier a pies 
same; but, if there are facts which make the case before the court an pine pie ee) 
judges usually do state them. I did not say in that case that, if there ha 


val agit th ee ae kee ah pak B.. in the court below, and 
; sree with the judgmen ESTON, B., pa Ne EB se 
Leger rerun * ha Wilson v. Wallani (6). camper ne sp bis 
decision appealed from is right, but as to the first + - . Pol slnies 
- rather reserved for argument here than decided on argumen Espa eames! 
7 think the trustee is not personally liable. The queens ia ape tira ee 
| . it > as assig 2e Of a lease i -) 
liability, and a man cannot be perma at this a dificulty arose from the cate 
ee oe b oi tog It was suggested that, as the lease was vested in e 
x capa fers siete ‘statute it vested from the date of the adjudication . : 
apelin ed a The question being whether personal liability veste Hs 
aoe enponmen pei inal le of law, the doctrine of relation could be applica ne 
some ei th a iT a ha appointment of the trustee, and nothing owes in - 
The time fixed ny hat t If he becomes assignee of a lease in the a tet 
sapere fae ie day is after he becomes assignee, he would be ss 
eae — Te ont | Sedo the quarter-day in question was before _ 
ew ag sported re the lease, and, therefore, he is not personally liable. 
rustec became j 
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I am of opinion that the appeal ought to be dismissed, except as to the first 
quarter’s rent. 


COTTON, L.J.—In this case the trustee has been held liable for the rent, not 
on the ground of any special provision in the Bankruptey Act declaring that he shall 
be so liable, but on the ground that under the Act he was assignee of the lease. 
In the decided cases under the earlier Bankruptey Acts it was held that, when 
assignees in bankruptcy became entitled to a lease, in order to make them liable 
for the rent it must be shown that they had done something amounting to an 
acceptance. It was attempted to be established that to make them liable they 
must have a beneficial occupation. It was held that this was not so, but the question 
was whether facts had occurred which showed that they had accepted the 
lease. Not possession, but whether the assignees had consented to accept the 
lease, was the true test. Under the former Acts it was held that acceptance was 
necessary in order to create the liability to pay rent, even where a conveyance was 
not necessary in order to vest the lease in the assignees in bankruptcy, just as in an 
ordinary case of transfer what is transferred must be accepted by the transferee. 
If it were necessary in the present case that there should be an acceptance, I 
am of opinion that enough was done to amount to a sufficient acceptance of the 
lease. With full knowledge of the facts, the trustee took upon himself, as owner, 
to dispose of the property. 

A case has been referred to where it was held that putting up a lease for sale 
by auction was not an acceptance (Turner v. Richardson (2)), but there the putting 
up for sale was done as a mere test, in order to ascertain the value of the lease 
for the purpose of deciding whether it ought to be accepted or not. 

That would dispose of the case, but I wish to say further that I do not differ 
from the other members of the court on the construction of the statute. We have 
been referred to the cases decided on the old Acts, in which it was held that an 
acceptance was necessary; but when the question arises on this Act we have to 
consider provisions which differ materially from those contained in the previous- 
statutes. The principal section of the Act of 1869 relating to the case is s. 17, 
which differs from the previous statutes in providing that on the appointment of 
a trustee the property-shall forthwith pass to and vest in him. That is an enact- 
ment that the property shall vest in the trustee without any further act done by 
him. It is said that this is hard on the trustee, but he has a right to be indemnified 
out of the bankrupt’s estate. Moreover, s. 23 provides an effectual remedy by 
means of disclaimer, the effect of which on the lease is the same as if it had been 
surrendered at the date of the adjudication. The section is in very general terms. 
To prevent the argument, which otherwise might be raised, that the trustee could 
not disclaim after having dealt with the property, it introduces the words, 


ae * ° 
notwithstanding he has endeavoured to sell, or has taken possession of such 
property, or exercised any act of ownership in relation thereto.”’ 


Then s. 83 (6), provides : 


‘The property of the bankrupt shall pass from trustee to trustee, including, 
under that term, the registrar when he fills the office of trustee, and shall vest 
in the trustee for the time being during his continuance in office, without any 
conveyance, assignment, or transfer whatever.”’ 





I 


That points to this, that there need be no acceptance of any of the property of 
the bankrupt in order to make it become the property of the trustee. The Act 
proceeds on the footing that the property at once vests in the registrar, and then in 
the trustee as soon as he is appointed. Our attention has been called to ss. 89 and 
90; but those sections relate to property which is not assignable, and is not affected 
by s. 17. There is also s. 88 enabling the trustee to apply for sequestration of the 


profits of a benefice, but that, in my opinion, does not prevent a fair interpretation 
being given to s. 17. 
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Reliance was also placed on the decisions on the Act of 1849, but I do not think 
they can govern the present case, for s. 145 of that Act was in different term 
from those of s. 23 of the Act now in force. Section 145 empowered the, assignees ia 
decline to accept the lease, and gave a remedy to the person entitled to a rent 
if the act of the assignees, with regard to the lease, was equivocal, whereas s. 23 
of the present Act says nothing about accepting or declining, but provides for the 
disclaimer of property already acquired. This difference justifies a different. inter- 
pretation of similar words in s. 142 of the Act of 1849 from that placed on the 
words of s. 17 of the Act of 1869. 

It is said that the cases decided on the present Act are favourable to the contention 
put forward on behalf of the defendant. The first of these cases referred to is 
Re Sneezum, Ex parte Davis (4). All that case decided was that where trustees 


_ at first carried on a continuing contract entered into by the bankrupt, and afterwards 
ceased to carry it on, ss. 28 and 24 and s. 25 (2) did not make them personally liable 


for damages occasioned by the breach of the contract.. Metiisu, L.J., after 
referring to the words of s. 25 (2), which empower the trustee to carry on the 
business of the bankrupt, says (8 Ch.D. at p. 475): 


‘‘Are those words sufficient to make the trustee personally liable for any damage 
the other party to the contract may have sustained by reason of the trustee 
throwing up a contract of the bankrupt after he had carried it on for a time, 
and after he had neglected to disclaim it; or are they sufficient to make the 
trustee liable to pay out of the estate the full amount of the damages occasioned 
by the breach? In my opinion, those words are wholly insufficient for that 
purpose.” 
In that case the trustees disclaimed, and the question was whether the estate or 
the trustees should be held liable for damages for the breach of contract. If the 
trustees had been assignees of the contract without the statute, there would have 
been no liability, because there would have been no privity of contract. The 
assignee of a contract would not be personally liable, and there is nothing in the 
Act to make him so. So here the assignee of a lease is left in the same position 
as an assignee of a lease would have been in before the Act, being liable by reason 
of privity of estate. 
As to Re Solomon, Ex parte Dressler (5), I agree with what has been said 
by Brett, L.J. There the trustees had taken possession, So there was an acceptance 
of the lease, whether on the true construction of the Act it was necessary OF not, 
and, therefore, this question did not arise. No doubt James, L.J., said the trustees 
need not have taken possession, but that was an observation thrown out during 
the course of the case in answer to the argument of hardship. For these reasons 
my opinion is that on the true construction of the statute, without eerie 
on the appointment of a trustee, s. 17 makes him assignee of the lease and liable 
on the covenants. I think the defendant is not liable for the quarter’s rent which 


became due before he was appointed trustee. . 
: Appeal dismissed. 


Solicitors: W. A. Downing; Keen & Rogers. 


[Reported by P. B. Hurcars, Esa., Barrister-at-Law.] 
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CLARK v. REGINAM 


[Quren’s Bencn Division (Grove and Hawkins, JJ.), November 24, December 1, 
1884] 
[Reported 14 Q.B.D. 92; 54 °T: SIMIC) 66; 52 TT. 186; 
“49 J.P. 246; 83 W.R. 226; 1 T.L.R. 109; 15 Cox, C.C. 666] 


Criminal Law—Vagrancy—Rogue and vagabond—Frequenting street with intent 
to commit felony—‘‘Frequenting’’—Need to prove more than one visit to 
street. 

By s. 4 of the Vagrancy Act, 1824, as amended by s. 15 of the Prevention of 
Crimes Act, 1871, every suspected person or reputed thief frequenting any 
street, or any highway, or any place adjacent to a street or highway, with intent 
to commit felony, shall be deemed a rogue and vagabond. 

What amounts to ‘‘frequenting’’ a street within the meaning of s. 4 of the 
Act of 1824 must depend on the circumstances of each particular case. One 
visit (or per Grove, J., two visits) to a street, highway, or adjacent place, 
with or without an intent to commit a felony, does not amount to ‘‘frequent- 


ing.”’ 


Criminal Law-—-Vagrancy—Rogue and vagabond—Frequenting street with intent 
to commit felony—No opportunity to commit offence—Need to prove overt 
act or attempt. 

Per Hawkins, J.: A man who frequents a public street having in his mind 
the intent to commit a felony when and wheresoever opportunity arises is 
liable to the penalties of the Vagrancy Act, 1824, even though no opportunity 
to commit the offence arises. The overt act or the attempt to carry out the 
intent is not an essential part of the offence against s. 4 of the Act. 


Notes. Considered: Clark v. Taylor (1948), 92 Sol. Jo. 634. Referred to: - 


Apothecaries Co. v. Jones, [1893] 1 Q.B. 89. 

As to offences by vagrants, see 10 Hausspury’s Laws (8rd Edn.) 697-703; and 
for cases see 15 Diarsr (Repl.) 921 et seq. For the Vagrancy Act, 1824, s. 4, as 
amended by s. 15 of the Prevention of Crimes Act, 1871, see 18 Hatspury’s 
STaTuTes (2nd Edn.) 203 et seq. 

Cases referred to: 

(1) Re Cross (1857), 1 H. & N. 651; 26 L.J.M.C. 28; 28 L.T.0.S. 257; 21 J.P. 
87; 5 W.R. 307; sub nom. Hx parte Cross, 8 Jur.N.S. 820; 15 Digest 
(Repl.) 926, 8878. 

(2) Anon. (1850), 17 Q.B. 884, n. 

(3) R. v. Brown (1852), 17 Q.B. 883; 16 Jur. 101; 117 E.R. 1500; sub nom. 
Kx parte Brown, 21 L.J.M.C. 113; 16 J.P. 69; sub nom. Re Brown, 18 
L.T.O.S. 238; 15 Digest (Repl.) 926, 8871. 

(4) Re Jones (1852), 7 Wxch. 586; 16 Jur. 801; sub nom. Ex parte Jones, 21 
L.J.M.C. 116; 16 J.P. 298; sub nom. R. v. Jones, 19 L.T.0.8, 94-38 
Digest (Repl.) 926, 8872. 

(5) Re Timson (1870), L.R. 5 Exch. 257; sub nom. Ex parte Tinson, 39 L.J.M.C. 
a 18 W.R. 840; sub nom. Tinson’s Case, 22 L.T. 614; 15 Digest (Repl.) 
926, 8873. 

Case Stated by justices of South Shields. 


The appellant was found in Victoria Road, South Shields, by two constables at 
about 1.50 a.m. on Mar. 5, 1884, having in his possession part of a brass pump— 
the chamber part, or that portion which is usually exposed above the ground for 
use. It appeared as if it had been torn or wrenched off from a continuation pipe 
The appellant was stopped on the suspicion of the constables, and was asked e 
give an account of how he became possessed of it, and where he was taking it to 
The appellant stated that he had got it from a Mr. Johnstone, an engineer, ea 


A 


| 
| 


F 


L 
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resided at No. 40, Meldon Terrace, South Shields; that he had just left Johnst 

who was well known to him, at the door of that place; and that he was takin "the 
metal to a Mr. Hepple, an engineer, to be repaired. He also stated that his sae 
was George Wilson, and that he resided at 52, Adelaide Street. Thea appellant ee 
not known to the two officers, but the latter, having their suspicions aroused tick 
him to the police station, and on their way they met other constables to wats 


the prisoner was known as a convicted thief, and that his name was not George 
‘ to] 


Wilson but William Clark. The prisoner was locked up and inquiries made, but 
no such person as Mr. Johnstone could be found at No. 40, Meldon Terrace ay at 
any other place. The appellant was informed of the inquiries made by the police 
and of their inability to verify his statement as to the ownership of the pump by 
Mr. Johnstone, and that no such number existed in Meldon Terrace and no such 


- person lived there, and that an owner for the pump had not been’ found. It was 


further discovered, and the appellant was informed of it, that Mr. Hepple had 
removed some time ago to North Shields. The appellant was reminded that he, 
having been a constable in the South Shields police force, well knew what his duty 
was, and what it was requisite he should do to satisfy the poljce, but this he re- 
fused to do. The appellant was then charged by the police under the Vagrancy 
Act, 1824, s. 4, as amended by the Prevention of Crimes Act, 1871, s. 15, with 
frequenting Victoria Road with intent to commit a felony. To this charge he 
pleaded Not Guilty. In ‘addition to the facts above stated, it was proved on the 
evidence of two constables that the appellant was tried and convicted at the Durham 


Quarter Sessions on Feb. 25, 1876, for stealing rope, and by that court sentenced 


to six months’ imprisonment with hard labour, and that since then he had been 
seen in the company of convicted thieves, and was known to the police as an 
associate of thieves. The justices convicted the appellant and sentenced him to 
one month’s hard labour. 
By s. 4 of the Vagrancy Act, 1824: 
every suspected person or reputed thief, frequenting . . . any street, 
highway, or avenue leading thereto, or any place of public resort, or any 
avenue leading thereto, or any street, highway, or place adjacent, with intent 
to commit felony . . . shall be deemed a rogue and vagabond within the true 
intent and meaning of this Act; and it shall be lawful for any justice of the 
+ such offender (being thereof convicted before him by the 
on oath of one or more credible 
pt to hard labour 


peace to commi 
confession of such offender, or by the evidence 
witness or witnesses) to the house of correction, there to be ke 
for any time not exceeding three calendar months . . .”’ 


By the Prevention of Crimes Act, 1871, s. 15: 

‘Whereas doubts are entertained as to the construction of the said provision, 
and as to the nature of the evidence required to prove the intent to commit 
a felony: Be it enacted, firstly, the said section shall be construed as if ae 
of the words ‘highway or place adjacent,’ there were inserted the words nig : 
way or any place adjacent to a street or highway,’ and secondly —_ 7 powke 
the intent to commit a felony it shall not be necessary to show that the person 


; . a ; is . e 

suspected was guilty of any particular act or acts tending to “e his a a: 
or intent, and he may be convicted if from the circumstances of the case, an 

d to the justice of the peace or court before 


Paes as Te bros i eden to such justice or court that his intent 
was to commit a felony...” 
John Edge for the appellant. 
Walton for the prosecution. Pe 


Dec. 1, 1884. The following judgments were read. 


GROVE, J., referred to the evidence and continued: There was, ak ser 
Rae dp 5 age : 4 ‘ ‘ » We convictec 116 
than suspicion against the appellant since, first of all, he was a ' 
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and, secondly, the portion of the pump was presumably stolen. The facts, how- 
ever, did not show that the man had ever been found in the street before. On 
this evidence the prisoner was convicted, under the Vagrancy Act, 1824, s. 4, and 
the Prevention of Crimes Act, 1871, s. 15, for that he, being a suspected person 
and reputed thief, unlawfully did frequent a certain street in the borough of 
South Shields, called Victoria Road, for a certain unlawful purpose, to wit, with 
intent to commit a felony. The appellant, however, contends before us, in the 
first place, that there is not any sufficient evidence from which the magistrates 
could rightly conclude that he intended to commit a felony; and, secondly, that, 
even if they could have rightly come to this conclusion, there is no evidence that 
he frequented the street in question. / 

As to the first point, I cannot say that the magistrates were wrong 1n assuming 
that a man found at that time in the morning, and giving a false account as to 
who he was and from where he got the article that was found in his possession, 
might be not unreasonably supposed to be looking about for anything else worth 
stealing, and I should not be inclined to question the decision of the justices on 
this ground. 

Then comes the real difficulty. The words of the Act of 1824, s. 4, provide: 


... Suspected person or reputed thief, frequenting any river, canal, or 
navigable stream, dock, or basin, or any quay, wharf, or warehouse, near or 
adjoining thereto, or any street, highway, or avenue leading thereto, or any 
place of public resort, or any avenue leading thereto, or any street, highway, 
or place adjacent, with intent to commit felony ... shall be deemed a rogue 
and vagabond .. .”’ 


Section 15 of the Act of 1871 enacts that, whereas doubts were entertained as tc 
the construction of that section, it is to be construed as if, instead of the words 
“highway, or place adjacent,’’ there were inserted the words ‘‘any highway o1 
any place adjacent to a street or highway.’’ The whole. difficulty, therefore, ir 
this case arises from the question what interpretation we are to put on the word 
“‘frequenting.’’ I certainly, as far as the present case is concerned, am not sur. 
prised that the justices came to the conclusion they did, but I am unable mysel! 
to come to the same conclusion, and to decide that the prisoner frequented th« 
street in question or the neighbourhood of the street, there being no evidence that 
he had ever before been seen there, or in the neighbourhood. To bring him, there: 
fore, within the section, we must apply a different meaning to the words “‘fre 
quenting”’ from any which I have ever heard applied to it before. However muck 
we may think the man deserved the conviction, and the consequent imprisonment 
we must not extend the Act of Parliament, and give it a different meaning from 
that found in any dictionary or book of interpretation. I think it would be to 
dangerous a doctrine to lay down that any man walking about, who can reasonabl; 
be supposed to be going to commit a felony comes within the provisions of thi: 
section, To do this would, I think, be to do more than construe the statute— 
nay, 1n my opinion, it would be an actual departure from it. Besides, in differen 
parts of the section, two separate forms of words are used. In one place it is saic 
that “‘every person being found in or upon any dwelling-hov 


: our ise, warehouse, coach 
1ouse, stable, or outhouse’’ is to be deemed a rogue and vagabond, and in th 


other that ‘‘every suspected person or reputed thief frequenting any street, high 
way, or place adjacent thereto,’’-is to be so dealt with. It is to be vbservad tha 
the word ‘‘found’’ is used with respect to dwelling-houses and their precincts 
whereas this word ‘‘found”’ is not repeated when we come to the part of th 
section dealing with streets, highways, and places adjacent thereto, but the wor 
“‘frequenting’’ is used instead. > 

There is, therefore, I think, a difference between the two parts of the sectio 
made by the legislature itself. If a person is found in any of the places mentione: 
in the first part of the section, he must give a reasonable explanation of hi 
presence there, or otherwise may be rightly convicted of an offence against th 
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\ section; hut, when we come to streets and hi 
__ the right to walk at all times, the statute, 


_ word ‘‘frequenting’’ that a person was to be found there more than once before 
he could be brought within the provisions of the section; and this, in my opinion, 
is the construction to be placed upon the words of the Act. There is an absolute 


want of all evidence in this case that the appellant had ever been seen in the 


3 street in question before. I do not indeed think that the bare fact of his having 


been seen there once before would bring any man within the section, although it 
is unnecessary to say so now, as at present I am only adjudicating on this particular 
ease. The statute uses the word ‘‘frequent,’’ and no one would say that a man 
frequents a public-house, for instance, because he has been seen there once. The 
use of that word would mean that he has been sitting there frequently, or, as my - 
3 brother Hawxrns said in the course of the argument, no one would say that a man 
_ frequents a house to which he goes once to inquire whether the occupier is at home. 
A convicted thief has just as much right when once he has performed his sentence 
to walk through the public streets as any other person. There are, therefore, ample 
reasons for the use of the word ‘‘frequenting’’ in the latter part of the section by 
the legislature instead of the word ‘‘found’’; and I must interpret the words of 
5) the statute in their plain and literal meaning, unless, as is not the case here, 
such an interpretation, taken in conjunction with the context, would lead to a 
manifest absurdity. I am, therefore, reluctantly compelled to come to the con- 
elusion that this conviction is wrong, and must be quashed. 
There were certain cases cited to us in the course of the argument, but I do 
not think that there is anything in them to affect my decision in the present case, 
since it appears to me that the learned counsel for the prosecution relied more 
upon the dicta contained in the judgments than on the points really decided in 
them. In one case (Re Cross (1)) the question raised was whether a man could be 
said to frequent a street if he frequented the neighbourhood, and the judges very 
rightly decided that a person came: within the statute who frequented a certain 
street and was found in an adjacent place with intent to commit a felony, . 
fF otherwise a man who frequented a street and was found in an alley ee 
he had followed some person with intent to rob him would not be within $ e 
section. The court, therefore, decided that the, commitment in ink mage 
not bad, because it alleged that the prisoner was found’”’ in a public i “ee _ 
with intent feloniously to steal; but ae ee ~~ ee pinkie 
was the same thing as the word ‘‘foun 5’? which we shou ? ‘ ‘at 
i i for there there was also an averment that the prisoner 
: Os och sicacte of the ie oe wiioe the court considered 
to be sufficient to bring the prisoner within the sec ais ee 
I think, therefore, that the legislature Se nese this case I 
different meanings to apply to two some fr nei any ‘street or highway at 
eeeeeretscnabie inca haga pane nie the statute if I said that he 
yall. I think, therefore, that I salen joes "of re) tae that this conviction must 
came within it, and for these reasons I am of of 


be quashed. 


ghways over which the public have 
I think, intended by the use of the 


this conviction cannot stand. Upon the 
oubts for a considerable time existed 
frequenting a public street o1 
t or highway led to a 


HAWKINS, J.—I am of opinion that 
construction of s. 4 of the Act of 1824 — 
whether it justified the commitment of a be . pee pies 

vee oo nrneedes a teeny ot adjacent thereto. In 1850 ParrEson, J., 
etl er _ sre gia thieves frequenting 4 street i an bie 
ay habeas Te discharge te., on the ground that the street was not s — : 
End of London, with igh mublic resort ; Anon (2). Ina arene a hald a6 
eae See ee son t fe Queen's Bench (PaTTEsoN, J., dissen ne en iy, 
Brown (3), in 1852 the raid ection applied to any street or place ees spot: 

eT wcosrgpee “es Re Jones (A) the Court of Exchequer dissente 
street. In the same yea be 
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this judgment of the Queen's Bene 
with panne Regent Street with intent to commit a felony on the ground that 


the commitment did not state that the street frequented by the prisoner was a 
street leading to a river, etc., or a place of public resort, or @ street adjacent to a 
place of public resort, and this view was adhered to by the Court of Exchequer in 
Re Timson (5) in 1870. To remedy the inconvenience arising from these conflict- 
ing interpretations of the law, s. 15 of the Prevention of Crimes Act, 1871, enacts 
that s. 4 of the Act of 1824 shall be construed as if instead of the words ‘‘highway 
or place adjacent’’ there were inserted the words ‘‘or any highway or any place 
adjacent to a street or highway.”’ The effect of this enactment is to render every 
suspected person or reputed thief frequenting any street or highway, or any place 
adjacent to a street or highway with intent to commit felony, liable to be dealt 
with as a rogue and vagabond. 

Under these two statutes the appellant was convicted by the magistrates of 
South Shields for that he being a suspected person and reputed thief unlawfully 
did frequent a certain street there called Victoria Road for a certain unlawful 
purpose, to wit with intent to commit a felony, ete.; and we are now asked to say 
whether upon the evidence that conviction was justified in law. Several objections 
were raised by the appellant—first, that there was no evidence of his being a 
suspected person or reputed thief. As to this one has only to read the statement 
of fact on the case to see that it is unarguable. Equally unarguable, in my 
opinion, is the objection that there is no evidence of an intent by the appellant 
to commit a felony, when the facts proved are taken in conjunction with that 
part of s. 15 of the Act of 1871, which enacts that 


‘in proving the intent to commit a felony it shall not be necessary to show 
that the person suspected was guilty of any particular act or acts tending to 
show his purpose or intent, and he may be convicted if from the circumstances 
of the case, or from his known character as proved to the justice of the peace 
or court before whom or which he is brought, it appears to such justice or 
court that his intent was to commit a felony.”’ 


To the objection that the circumstances show, if anything, that a felony had been 
committed, and that the lesser offence of vagrancy merged in the greater charge of 
felony, I have only to observe that the evidence was not such as conclusively to 
establish that a felony had been committed by the appellant, and certainly the 
magistrates did not so find; and even if it had been proved that the appellant had 
committed one felony, it does not follow that he had not an intent to commit 
another. 

The objection that there was no evidence to justify the justices in finding that 
the appellant ‘‘frequented’’ the street called Victoria Road, as alleged, is of a much 
more serious character, and I am of opinion that it must prevail. The only evidence 
on this point was that at ten minutes before two o’clock on the morning of Mar. 5, 
1884, the appellant was found by two constables in Victoria Road, South Shields, 
having then in his possession part of a brass pump, which they had every reason 
to suspect had been stolen by him. There was no evidence of the appellant having 
been in the street on any other occasion with intent to commit a felony—or indeed 
at all. Can the appellant then by any reasonable interpretation of the word be 
said to have been a person ‘‘frequenting’’ the street with the intent, ete.? I think 
not. In Wesster’s Dictionary the verb ‘‘frequent’’ is defined as ‘‘to visit often; 
to resort to often, or habitually.’’ This is also the popular understanding of the 
word. In this sense I think the legislature used it, for in the same s. 4 of the 
Act of 1824, I find a variety of acts which, once (that is to say, on one single 
occasion) committed, create offences punishable as acts of vagrancy, e.g., to tell 
fortunes, to wander abroad and lodge in a barn, etc., having no visible means of 
subsistence, to wander about and endeavour by exposure of wounds, ete., to gather 
alms, to run away and leave a wife, etc., chargeable to the parish, to play or bet in 
the streets with a table, etc., to have possession of a picklock, with intent feloniously 
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to employ it, to be found in or u rellin 
; pon any dwelling-house, etc., for any unlaw 
pose—all these are punishable as acts of vagrancy, though they ws eae < 
one occasion only, whereas the word ‘“frequenting’’ was used when the off 
which the appellant was convicted was created. ae 
Re Cross (1) was cited in support of this convicti 
onviction. In that cz he ¢ 

supported a commitment which alleged that the prisoner, ers oe 


“‘being a suspected person and reputed thief frequenting the public Sree and 
places of and in the said city [of London], then and there wes found in 
Railway Place, being a public thoroughfare, and one of the places of public 
resort of and in the said city, with intent feloniously to steal the moneys 
goods, and chattels of Sarah Seymour from her person.”’ = 


According to the report in Hurusrone and Norman’s Reports the only point taken 
for the prisoner was that it did not appear that the prisoner frequented the spot 
where the prisoner intended to put his felonious intent into execution, viz., Railway 
Place, and the court held that this was unnecessary, Martin, B., saying (1 H. & N. 
at p. 652) : a 
“a reputed thief frequenting Fleet Street cannot escape by going down Inner 
Temple Lane to commit a felony,”’ 


meaning, as shown by the Law Journau Report (26 L.J.M.C. at p. 29) : 


“Tf a man frequents Fleet Street, and attempts to pick a pocket in Inner 
Temple Lane, that is within the Act of Parliament.” 


The case is very unsatisfactorily reported, and the real objection to the commit- 
ment does not appear to have been taken, viz., that it did not state that the 
prisoner frequented the public streets, etc., with intent to commit a felony, but 
only that the felonious intent existed in Railway Place, where he was only shown 
to have been once, and it was quite consistent with the averment that he frequented 
the public streets with an ‘nnocent or lawful intent. In discussing and deciding 
that case it seems, by both counsel and court to have been assumed, though 
there was in fact no averment to that effect, that the frequenting the public 
streets was with the felonious intent charged. On this assumption (but only on 
this assumption) I entirely agree in the decision, for I am clearly of opinion that 
a man who frequents a public street, having in his mind the intent to commit a 


felony when and wheresoever opportunity arises, is liable to the penalties of the 


Vagrancy Act, even though no opportunity arises, and may be committed as a 


rogue and vagabond, if the justices are satisfied, on sufficient evidence, first, that 
he frequented the street; secondly, that he did so with intent to commit felony. 
The dvert act or the attempt to carry out the intent is not an essential part of 
the offence against the Vagrancy Act, and it was decided in R. v. Brown gees 
Re Jones (4) that it is not necessary that the intent should be to commit a ag 
“‘there’’—that is, in the street frequented. Read * east, Cross’s Case (1) is 
ity ei against or in favour of the present appelian’. 

Be tn the sbsaree of any authority to the contrary, and eal I 
have endeavoured to express, reluctantly compelled to come as Seis ee 
that this commitment ought not to stand, because there is a shes 8 Bk 
quenting’’ any public street with a felonious intent, and that t rt e 5B 7 
one occasion of a man in a public street, under circumstances an Bad pics 
clusion that he intended to commit a felony, is not sufficient to ¥ : pMespdhe pe. 
What amounts to a “frequenting” : street Se eae i is all that 

. ic ; nly say one visit \& f ’ 
rd Bock U7 tes, oridaice Red a This conviction must, for the reasons I have 


given, be quashed Conviction quashed. 

, | | ; 5 i - Ol kk By 
Solicitors : Gregory, Roweliffes ¢ Co., for 0. W. potetnd South Shields; Clarke 
Rawlins & Co., for J, M. Moore, Town Clerk, South Shields. 


[Reported by J. Surrn, 18Q., Barrister-at-Law.) 
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Re TAURINE CO., LTD. BECKWITH AND ROBINSON’S CASE 


[Courr or AppeaL (Cotton, Lindley and Fry, L.JJ.), November 26, 27, 1883] 
[Reported 25 Ch.D. 118; 58 L.J.Ch. 271; 49 L.T. 514; 32 W.R. 129] - 
Company—Directors—Delegation of powers—Delegation to ‘‘committee”’ of one 
director. 

By an article of association of a company the board had power to delegate 
to a ‘‘committee’’ all or any of the powers of the board. By a resolution of the 
board a director was ‘‘appointed a committee, with all the powers of the board.”’ 

Held: there was nothing to prevent a committee of one being appointed, and 


the appointment was valid. 


Company—Shares—Transfer—Invalidity—Transfer not signed by transferee— 

Lapse of time—Transferee registered and treated as shareholder. ; 

By an article of association transfers of shares of a company were to be 
effected ‘‘by instrument in writing, signed by the transferor and transferee.”’ 
It was alleged that certain transfers, purported to be made some nine years 
previously, had not been signed by the transferees. The transferees were 
registered as shareholders in the company on the faith of those transfers, calls 
were made on them, and they attended meetings of the company. 

Held: in view of the circumstances, even if the transfers were irregular they 
could not be impeached. 


Company—Shares—Transfer—Power to transfer after notice of meeting to con- 
sider voluntary winding-up. 
Power to transfer shares in a company held not to have been terminated on 
notice being given of an extraordinary general meeting of the company to 
consider a resolution for the voluntary winding-up of the company. 


Notes. The main decision of the majority of the court (Liypiey, L.J., and 
Fry, L.J.) in this case was that where a company had been in course of liquidation 
pursuant to a resolution for voluntary winding-up and an order for compulsory 
winding-up was afterwards made ‘‘the commencement of the winding-up’’ within 
s. 38 (1) of the Companies Act, 1862 [see now Companies Act, 1948, s. 212 
(1) (a)], referred to the presentation of the winding-up petition, and not the passing 
of the resolution for voluntary winding-up, and, therefore, that persons who had 
ceased to be members for more than a year prior to the petition, but not a year 
prior to the resolution, were not liable to contribute to the assets of the company. 
Corton, L.J., took the opposite view which was later embodied in the Companies 
Acts and is now expressed in s. 229 (1) of the Act of 1948 which provides : ‘‘Where, 
before the presentation of a petition for the winding-up of a company by the court, 
a resolution has been passed by the company for voluntary winding-up, the winding- 
up of the company shall be deemed to have commenced at the time of the passing 
of the resolution....'’ The case is included in these reports in view of the 
decisions on the matters mentioned in the headnote. 

Referred to: Re Russell Hunting Record Co., [1910] 2 Ch. 78; Re Havana 
Kexploration Co., Ltd., Nathan's Claim, [1914-15] All K.R.Rep. 1086. 

As to committees of directors and transfer of shares, see 6 Hauspury’s Laws 
(8rd Edn.) 58, 248 et seq.; and for cases see 9 DicEst (Repl.) 505, 506, 358 et seq. 
For the Companies Act, 1948, see 8 Hauspury’s Statutes (2nd Edn.) 452. 

Cases referred to: 
(1) Re Accidental Death Insurance Co., Chappell’s Case (1871), 6 Ch. App. 902; 
25 L.T. 488; 20 W.R. 9, L.JJ.; 9 Digest (Repl.) 898, 2526. 
(2) Re Accidental Death Insurance Co., Allin’s Case (1873), L.R. 16 Eq. 449; 
43 L.J.Ch. 116; 21 W.R. 900; 9 Digest (Repl.) 887, 2498. 
(3) Tennent v. City of Glasgow Bank (1879), 4 App. Cas. 615; 40 L.T. 694; 27 
W.R. 649, H.L.; 9 Digest (Repl.) 266, 1683. 
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(4) Re East India Cotton Agency, Ltd., ‘ 5), 82 . i 
ee gency Sand’s Case (1875), 82 L.T. 299; 9 Digest 
Also referred to in argument: 
Sharp v. Dawes (1876), 2 Q.B.D. 26; 46 L.J.Q.B. 104; 36 L.T. ‘ 
66, C.A.; 10 Digest (Repl.) 1196, 8371. “ po wd hey 
Thomas v. Patent Lionite Co. (1881), 17 Ch.D. 250; 50 L.J.Ch. 544; 44 L.T. 392- 
29 W.R. 596, C.A.; 10 Digest (Repl.) 1022, 7037. , 
Re United Service Co. (1868), L.R. 7 Eq. 76; 10 Digest (Repl.) 902, 6126. 
Re Electric Telegraph Co. of Ireland, Bunn’s Case (1860), 2 De G.F. & J. 275; 
9 W.R. 43; 45 E.R. 627; sub nom. Re Electric Telegraph Co. of Ireland, Ex 
parte Bunn, 3 L.T. 567; sub nom. Electric Telegraph Co. of Ireland v. Bunn, 
29 L.J.Ch. 913; 6 Jur.N.S. 1223, L.JJ.; 9 Digest (Repl.) 210, 1329. 
Murray v. Bush (1878), L.R. 6 H.L. 37; 42 L.J.Ch. 586; 29 L.T. 217;.22 W.R. 
280, H.L.; 9 Digest (Repl.) 875, 2417. 
Re European Bank, Master's Case (1872), 7 Ch. App. 292; 41 L.J.Ch. 501; 26 
L.T. 269; 20 W.R. 499, L.JJ.; 9 Digest (Repl.) 409, 2619: 
Totterdell v. Fareham Blue Brick and Tile Co., Ltd. (1866), L.R. 1 C.P. 674; 
35 L.J.C.P. 278; 12 Jur.N.S. 901; 14 W.R. 919; 9 Digest (Repl.) 559, 3701. 


Appeal from an order of Bacon, V.-C., on a summons in the wimding-up of the 
Taurine Co., Ltd., that the names of shareholders should be included in a list of 
contributories. 

By art. 39 of the company’s articles: 


‘“‘The Board may appoint and remove such committees of their own number 
as they think fit, and may determine and regulate their quorum, powers, duties, 
and procedure.”’ 


By art. 43: 


“The Board may from time to time delegate to any such local or other 
committee, managing director, manager, agent, or representative all or any 
of the powers, authorities, and discretion of the board.” 


By art. 108: 


“Transfers of registered shares shall be effected only by instrument in writing, 
signed by the transferor and transferee, and lodged at the office for registration. 


In November, 1874, shares in the company were transferred to Messrs. John 
Beckwith, Arthur Robinson, and Peter Martin, jointly. They were mies th 
duly registered as shareholders. On Nov. 2, 1874, at a board meeting, ; ses u pos 
was passed that Mr. H. Beckwith, who was already a director, be an « oe 
appointed a committee, with all the powers of the board. On Dec. Cae 
John Beckwith, Robinson, and Martin executed transfers of the spit rare Aces 
to other persons. These transfers were not to be found after athe pie fi 
the present proceedings, and it was suggested, but not ist = Seed 
never been executed by the transferees as required by hoes ic wih renal 
meeting held on Dec. 24, at which only Mr. H. Beckwith, t : at erin 
secretary of the company were present, the transfers sake Hs es pra: 
Robinson, and Martin were approved and ordered to be rahe rican spots 
were immediately entered in the register of Lara oi S enieatiine 
ferees in the register of shareholders and the share pa ae Cranheanatece 10 

eneral meeting of the company, held on Dec. ig Riedie Rr te a od Gara 
esi approved and the above entries made, a apres Saat a pene 

any should be wound-up voluntarily, and the assets of the veh oan if 
se iit nv, and this resolution was confirmed at another meeting Satta 
Ps priyfeeorier he March 17, 1877, a compulsory winding-up order was made 


i s winding-up the transferees 
a ereditor’s petition filed on Mar. 7. In the compulsory pap ep Peete = 


i i ttled on the / 
ith. Robinson, and Martin were settle ‘ ; 
ee $ nario share was made on them and the other shareholders a on res 
fies * hie call being insufficient to pay the eosts of the liquidation and the 
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of the petitioning creditors, they applied to the official liquidator to a me 
list of contributories; but he refused to do so, on the ground tha i et 
transfers of shares had been made more than a year before the filing of the pe i “ae 
there could be no B. list, and in this contention he was supported by the ane 
clerk. Bacon, V.-C., however, gave leave to the petitioning creditors, upon el 
indemnifying the liquidator, to use his name in proceedings to test other persons 
liabilities, and directed the liquidator to concur in any steps for that purpose. 
A summons was accordingly taken out in the name of the liquidator asking that 
J. Beckwith and Robinson (Martin had died in the meantime) should be settled 
ona supplemental A. list of contributories, and that, if necessary, the names of 
the transferees from them and Martin might be struck out of the A. list, or that 
the supplemental A. list might be treated as a B. list, and the names of J. Beck- 
with and Robinson placed thereon; that for the purposes aforesaid the register of 
members might, if necessary, be rectified; and that, if necessary, the proceedings 
in the voluntary winding-up might be adopted. Bacon, V.-C., dismissed the sum- 
mons and the applicants appealed. 


Hemming, Q.C., and H. B. Buckley for the applicants. 
A. G. Marten, Q.C., and A. Terrell for J. Beckwith and Robinson. 


COTTON, L.J.—This is an appeal from the decision of Bacon, V.-C., refusing 
to put on the list of contributories two gentlemen who are already there for fifty 
shares, but whom the liquidator seeks to put on for a much larger number of 
shares which are alleged to be still properly in their joint names. 

There are two points on which the decision of the court below is complained of. 
The liquidator sought to put these gentlemen on the A, list, as holding shares at 
the present time. If that failed, he sought to put them, as past members, on 
what is usually called the B. list. But the two cases are, of course, different. 
I will first deal with the argument urged on us on behalf of the liquidator because 
that depends not on the facts of the case, but on what he considered a point of 
law. These transfers were executed on Dec. 28, 1874, by the transferors, and 
registered on Dec. 24, which was the very day on which a resolution was passed 
for winding-up the company voluntarily. It had been known long before Dec. 23 
that such a meeting would be called, and it was apparent that the resolution was 
the only thing that could be done—not because the company was in such a state 
of indebtedness that it could not go on, but because for various reasons it was 
desirable to form a new company out of the old company. But the argument 
urged was that when it was apparent the company would be wound-up, for whatever 
reason, then the power of transfer given by the articles or the Act was at an end 
and paralysed, and could not be exercised at all. If that is so, there was no 
power of transfer, because the transfer of shares depends on a right given by the 
articles, and does not exist independently of the right given by the articles as 
confirmed by the statute. We were referred to two cases in one winding-up (Re 
Accidental Death Insurance Co., Chappell’s Case (1) and Re Accidental Death 
Insurance Co., Allin’s Case (2)), and to what was not a decision, but only what 
was said by Lorp Carns in the House of Lords in Tennent v. City of Glasgow 
Bank (8). 

In my opinion it cannot be held in this case that the power of transfer given by 
the articles, and allowed by the Act of Parliament, was at an end when notice 
was given that there would be a meeting. The time after which transfers cannot 
be made is fixed by the Act to be the commencement of the winding-up, and in 
the case of a voluntary Wwinding-up even then transfers are not impossible—that is, 
they may be allowed by the liquidator. That is not consistent with the view 
urged on us by counsel for the applicants. He argued that the powers of transfer 
were given with reference to the company as a going and working concern, and 
hot with reference to the company which showed that it was coming to an end 
and must be wound-up. One need not go through the books to show how 
constantly there have been cases where transfers have been allowed, although it 
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must havé been known at the time of transfer that the company could not go on. 
Where there has been an honest transfer and registration before the commencement 


of the winding-up, the transfer has been held to be effectual so far as regards. the 


ci 


transferor not being on the list. 

In Allin’s Case (2), which was a decision of Lorp SELBORNE, and in Chappell’s 
Case (1), in which Jams, L.J., differed from Metrisn, L.J., the company was 
entirely at an end by transfer of its business and of all its property: to another 
company which was to undertake it. There it was held there was no company ; 
that the company, so far as the existence of shares was concerned, might be 
considered at an end, and that after the company had ceased to have property or 
shares, it could not be said to be a company in which the shareholders could transfer 
so as to enable themselves to say they were no longer shareholders in the company. — 
Tennent v. City of Glasgow Bank (8) was a different case. The question there was 
whether one who was on the register at the time he claimed his right to repudiate 
and avoid the contract was not too late. There the observations of Lorp Carns 
when moving the judgment in the House of Lords—they were observations only, 
and he did not decide the point—only amounted to this, that after the bank was 
in the state in which it was when the shareholder attempted to exercise his option, 
it was too late for him to exercise his option and to avoid the contract. That does 
not bear on the present case, where, although a transfer was intended, it is not a 
question whether the shareholder had been induced by fraud to take the shares and 
was in a position to exercise his option of repudiating it, but whether the power 
of transfer given by the articles and sanctioned by the Act of Parliament was at an 
end. In my opinion, the argument on behalf of the applicants cannot prevail. 

Then comes the question whether the board had delegated to Mr. Henry Beck- 
with, as a committee, the power of the directors for recognising transfers. There 
is nothing, in my opinion, in the articles to prevent a committee of one being 
appointed. It is very unusual, but still it may be done. As was pointed out by 
the respondents’ counsel, Table A. does recognise the fact that one person may be 
appointed a committee [see art. 102 of Table A in Sched. 1 to Companies Act, peace 
“©ommittee’’ only means the person or persons to whom powers are committe 
which would otherwise be exercised by another body. There was, in my stae 
no irregularity as regards the baits by ee committee of the board of the 

hich were brought before the committee. 
oe tistics aint which was argued very fully. It was said that the 

: : <écuted, not only by the transferors but by 
articles required the transfers to be executed, y : EE, 
the transferees, and that on the evidence we ought to come to the conc 

} Assuming that the transfers 
these transfers were not executed by the transferees. bs Fi) ARLE SR 
were not executed by the transferees, but the transferees accepte = rn ee Es 
the company recognised the transferees as accepting and sel a nee a 
in my opinion that, although an irregular a oe not be effectual. 
said to be an absolute nullity, but one which, unless acte ae - thavoereanee 
The object of requiring the transferee to execiite hes mer “Ay to take the shares. 
he did agree to the transfer, and so bind him as re as sot intubated 
On the evidence it was apparent that the transferees he pe get WS 
transfer, and the company has been willing to act on the 7 aiccumutallil 

inion, this transaction is to be considered as a ag u 
seananiciaeras =i my/cpinon, ‘ ‘rcumstances that took place in 
but not as a null transfer. What is the state of a secoaticatdeieel Rae 
1874? There was a voluntary winding-up. os hd i aah who were to be 
Henry Beckwith; he treated the transferees of e pet i ah ontedioabatled 
considered as the owners of the shares; and they se That ie sik ail 
meetings which passed the resolution for a preety oe whet thal Ondesmwad 
The compulsory order was made in 1877, and the peti acai by two of the persons 
Seueraee weieee poring under the.orde: Sow na74 and ‘had no title to be 
who had become transferees on Dec. 28 and 24, pil hose vavenadnenee See 
considered as shareholders unless they could act un ais ot ea 
carne before the court as transferees, and the order was 
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They were recognised as shareholders then, and how we are to Lee in a 
winding-up on their petition without recognising them as she ers Se = 
difficult to say. If they are shareholders it cannot be said that the shares whic 
thev hold are those which were ineffectually transferred. That is not all. Some 
time in 1881 an attempt was made to suppose that these transfers were ineffectual, 
and that the persons who ought to be on the register in respect of the shares were 
the two gentlemen whom the liquidator now seeks to put on the list. In my opinion, 
when no fresh facts have been discovered by the liquidator, and all the facts which 
raised the suggestion that these transfers were ineffectual were known, the lapse 
of time that has occurred must be considered as barring an application like this. 
Even if there had not been that lapse of time, I do not say that the transfers could 
have been successfully questioned. The irregularity complained of originally 
entitled the company to say: ‘‘We will not take the transfers,’’ but the right 
to say that has been got rid of by the fact that the company, and successive liqul- 
dators who have represented the company and acted for them, have confirmed the 
transaction by treating these transferees as what they claimed to be, that is, the 
holders of the shares parted with by these two gentlemen. 

It is said it is contrary to the decisions, especially Re East India Cotton Agency, 
Ltd., Sand’s Case (4), which was much relied on by counsel for the liquidator. 
In my opinion, that case has no bearing on the present. There the question was 
whether the liquidator, who had only put on the list the English shareholders, could, 
in order to make the Indian shareholders contribute rateably towards the claims 
paid by the English shareholders, put the Indian shareholders on the list. In that 
case there was no voidable transaction which could be said to be confirmed by 
his delay. The delay had simply been in not putting on the register of shareholders 
persons who had not attempted to get rid of their shares, but whom the liquidator 
had omitted to put on the list, for some reason, at the time when the English 
shareholders were put on. They were persons liable and persons who had not 
attempted to get rid of liability, or done anything capable of confirmation which 
could get rid of their liability, in which the liquidator had acquiesced. That case 
is no authority against the view I have arrived at, and, in my opinion, the Vice- 
Chancellor was right in refusing to put these gentlemen on the A. list of contribu- 
tories. 

His Lorpsuip then dealt with the question of the date of the commencement of 
the winding-up (see Notes supra). 


LINDLEY, L.J.—In this case there are two questions for us to consider, the 
first being whether these gentlemen ought to be put on the A. list of contributories 
in respect of the shares which have been mentioned. The first point to be 
considered with reference to that is whether the transfer from them was void, 
for, if it was, there is an end of it. That turns upon the true construction of the 
articles of association, and upon what was done. 

In my opinion, we cannot say that this was an absolutely void transaction. 
I do not forget the point that the power to transfer had gone because the company 
was about to be wound-up. As to counsel’s observations regarding Chappell’s 
Case (1), when you look at Chappell’s Case (1) you can see the reason for the 
decision. The view taken by James, L.J., in that case was confirmed by Lorp 
SELBoRNE in Allin’s Case (2) as being preferable to that of Metuisu, L.J., and one 
can see why—because the transfer was inconsistent with the scheme resolved upon. 
That was the real reason why Metusu, L.J., did not think the transfer was 
inconsistent. There was a difference of opinion, but having got so far, one can see 
how the consequence followed. It appears to me that this case is not like that. 
I will, in the first place, treat the supposed non-execution by the transfers as a 
mere irregularity, though I am not satisfied there was an irregularity. The people 
who know about it have not been cross-examined, but the ground for supposing 
there was some irregularity about the non-execution by the transferees is a clause 
in an affidavit to the effect that all irregularities were waived, or something of 
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A that kind. It may refer to one of the articles. I do not know that it does, but 


I do not think we can assume u i i 
not | pon the materials before us, which are h 
unsatisfactory, that the transfers were not executed. I do not know seiestiiee = 


"were or not, but I should myself be slow to infer that they were not. 
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Let us assume that they were not. The transferees having been put on the list 
that irregularity cannot be considered as of any importance. Having regard to thie 
course of the decisions on such points as those I have mentioned, acpi to = 
that we cannot disturb the Vice-Chancellor’s decision that the transferors must not 
be put back on the A. list. They have been off for years; the transferees have 
been on for years; the transferees have been treated as the shareholders for more 
purposes than one, and it is impossible to say that the transferors ought now to 
be on the A. list. But as regards the B. list there is more difficulty. [His 
LorpsuP dealt with the question of the date of the commencement of the winding-u 
(see Notes supra).] hd 


FRY, L.J.—There are two questions for decision in this case, one as to list A., 
and the other as to list B. It is contended that the transferors ought to be put 
on list A. because it is said that the transfers, which are in question, were bad, and 
bad for several reasons. The articles of association require a ‘transfer to be 
executed by the transferee, and it is said that in this case the transfers were not 
so executed. Considering that the transfers had been acted upon for more than 
seven years when the proceedings were taken, it appears to me it is incumbent 
on those who desire to show that the transfers were void to make out the case 
with distinctness. Instead of calling the attention of any witness to the question, 
they have thought fit to rely upon the absence of any specific statement in the 
affidavits with regard to the execution by the transferees. In my opinion, nothing 
is more dangerous than to say that a thing does not exist because it is not men- 
tioned, except in cases where the thing would inevitably be mentioned if it existed. 
Long ago it was said by a writer of eminence that that argument would lead to the 
conclusion that Tobit’s dog had no tail, because the tail was not mentioned in the 
Book of Tobit. That is precisely the line of argument which is addressed to us in 
this case. 

The second objection is this. It is said that the transfer was approved by Mr. 
Henry Beckwith acting under the delegation of authority from the board, and it 
is said that delegation of authority was invalid; but it appears to me to be plain 
that art. 43 of the articles of association justifies the delegation of the power of the 
board to a single individual. In the present case that delegation was made to 
Mr. Henry Beckwith. No doubt it is an extraordinary thing to suggest that the 
shareholders were content that such a power should exist, but no creditor can 


complain if it was exercised. 
The last objection which was 
stated with great clearness. 
liquidation was in contemplation, to which ie 
could be executed. In my judgment there is no authority for suc & Prop oe 
The cases relied upon were in substance two—I say two because py py: } oe 
Chappell’s Case (1) occurred in the same winding-up. Tennent ue ‘ y of bps 
Bank (8), in the House of Lords, only showed what the views of Lorp ) 


i stually 
j i a there was actually insolvent, and had ac 
eas ties day presenting the transfers came to 


or of 

stopped payment, and that day the power o Bet 
an oar The oitiar two cases, Chappell’s Case (1) and Allin s Case - ie ras 
4 similar result, where the company had agrecd to assign the whole of its under- 


taking to another company, and there was a subsisting and paras ine ay 
change from the old company to a share in the new. phases et tee le 
authority for the proposition urged before us. Before eusive. ae Rap RTS 
I desire to make this observation, that it is by no ae eg ve cant 
the transfers were fraudulent. Certainly the allegation, wie 3 | 





urged to this transfer was that which Mr. Buckley 
He said that when the resolution for voluntary 


the transferors were parties, no transfers 
osition. 
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repeated, that the whole matter was plainly fraudulent has not in my judgment 


been sustained. 

Even assuming the matter to h 
not such as could originally have been insisted on, it appears plain by what took 
place in the winding-up that the official liquidator has precluded himself from this 
appeal, because it is to be borne in mind that these transfers were acted upon as 
far back as the year 1874, that the transferees became shareholders in the new 
company on the faith of those transfers, that the transferees were put on the list 
of contributories of the new company, that the winding-up meetings were attended 
by the transferees, and the resolution for a voluntary winding-up was passed in their 
presence, that they were put on the list of contributories in the old company when 
that was wound-up, that calls were made upon them in that character, that for 
anything that appears they have made payments in respect of those calls, and 
that the whole of this matter took place as long ago as 1874. I think, under those 
circumstances, it is impossible for us to accede to the contention that these 
transfers were irregular at the time they were registered. It would be another 
thing if that contention could be made out, which, in my judgment, it has not been. 


ave been as alleged, and that the transfers were 


C 


The second question arises with regard to the B. list [His Lorpsurp dealt with the q 


question of the date of the commencement of the winding-up (see Notes supra)]. 
Appeal dismissed. 


Solicitors : Ingle, Cooper d Holmes; G. A. Sedgwick. 
[Reported by Frank Evans, Esq., Barrister-at-Law. | 


FEARON v. EARL OF AYLESFORD 


[Courr or Appa (Sir Baliol Brett, M.R., Cotton and Lindley, L.JJ.), N 
ber 18, 1884] ys .), Novem 


[Reported 14 Q.B.D. 792; 54 L.J.Q.B. 88; 52 L.T. 954; 
49 J.P. 596; 83 W.R. 881; 1 T.L.R. 68] 


Husband and Wife—Separation agreement—Annuity payable by husband to wife 
—Liability of husband—Commission of adultery by wife—Interdependence of 
covenants—No dum casta clause in agreement—Molestation by wife. 

By a separation deed dated May 22, 1877, the husband covenanted with the 
plaintiff as trustee to pay an annuity to his wife during the joint lives of himself 
and his wife, and the plaintiff covenanted with the hiahaaa that his wife should 
not at any time molest him, In an action by the plaintiff as trustee to enforce 
payment of arrears of the annuity, the husband denied liability on the eround 
that his wife was in breach of the covenant not to molest, and sana d 
for damages caused by the molestation. The separation deed contained : 
dum casta clause. The molestation alleged. was the living of the if a 
cries the birth of a bastard child as the result of that adultery Sat -4ahe 
10 lo ri otf . el e,e . 3 
te eae wife of that child as the legitimate offspring of her marriage 

Held: (i) it was not against public policy th i 
allowed to stand otherwise ‘eis on the ote thant pee pedi ie 
adultery, the deed from that time became invalid, and, therefore ee 
the present case was not invalidated by the adultery of the wife; ay ‘th ee 
fact of the commission of adultery by the wife did not constitute ‘ br "y roa 
covenant not to molest her husband, but, even if there had been a be pal rs. 


D 


A 


C 
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covenant, that covenant and the husband's covenant to pay the annuit 
interdependent; accordingly, observance of the covenant not to Rie prides = 
condition of the husband's liability to pay the annuity, which in an ein, 
liable to continue to pay. ina a 
Per Sir Baron Brert, M.R., and Corton, L.J.: i tall 
within the non-molestation clause in the deed civ ae Oa ae pat 
the wife with the purpose and intent to annoy and injure the husband. ive 


Notes. Applied: Sweet v. Sweet, [1895] 1 Q.B. 12. Followed: Hunt v. Hunt 
[1897] 2 Q.B. 547. Referred to: Kennedy v. Kennedy, [1907] P. 49; tomes e 
Hyman, Hughes v. Hughes (1928), 189 L.T. 416. : 

As to separation agreements, see 19 Hatspury’s Laws (3 

’ rd Edn.) 877 : 
and for cases see 27 Dicesr (Repl.) 212 et seq. : aa 


Cases referred to; 

(1) ei i v. Seagrave (1807), 13 Ves. 439; 83 E.R. 358; 27 Digest (Repl.) 155, 

(2) Jee v. Thurlow (1824), 2 B. & C. 547; 4 Dow. & Ry.K.B. 11; 2 L.J.0.S.K.B. 
81; 107 E.R. 487; 27 Digest (Repl.) 220, 1753. | 

(3) Sidney v. Sidney (1734), 8 P.Wms. 269; 2 Eq. Cas. Abr, 29; 24 E.R. 1060, 
L.C.; 27 Digest (Repl.) 155, 1131. ; 

(4) Blount v. Winter, Winter v. Blount (1781), 3 P.Wms. 276, n.; 24 E.R. 1063; 
40 Digest (Repl.) 532, 429. ; 

(5) Sullivan v. Sullivan (1824), 2 Add. 299; 162 E.R. 308; 27 Digest (Repl.) 446, 
3775. 


Also referred to in argument : 

W— v. B—, B— v. W — (1863), 32 Beav. 574; 55 E.R. 226; sub nom. Wil- 
lyams v. Bullmore, Bullmore v. Willyams, 83 L.J.Ch. 461; 9 L.T. 216; 
9 Jur.N.S. 1115; 11 W.R. 506; 12 Digest (Repl.) 310, 2388. 

Hart v. Hart (1881), 18 Ch.D. 670; 50 L.J.Ch. 697; 45 L.T. 13; 30 W.R. 8; 
27 Digest (Repl.) 239, 1923. 

Gandy v. Gandy, ante p. 376; 7 P.D. 168; 51 L.J.P, 41; 46 L.T. 607; 80 W.R. 
678, C.A.; 27 Digest (Repl.) 235, 1887. 

Scholey v. Goodman (1823), 1 C. & P. 36, N.P.; subsequent proceedings, 1 Bing. 
849; 27 Digest (Repl.) 214, 1700. 

Morrall v. Morrall (1881), 6 P.D. 98; 50 L.J.P. 62; 47 L.T. 50; 29 W.R. 897; 
27 Digest (Repl.) 235, 1886. son 

Evans vy. Carrington (1860), 2 De G.F. & J. 481; 30 L.J.Ch. 864; 4 L.T. 65; 
25 J.P. 195; 7 Jur.N.S. 197; 45 E.R. 707, L.C.; 27 Digest (Repl.) 222, 1774. 

Thomas v. Everard (1861), 6 H. & N. 448; 30 L.J.Ex. 214; 158 E.R. 184; 27 
Digest (Repl.) 227, 1818. 

Goslin . Niece hed 12 C.B.N.S. 681; 31 et 330; 6 L.T. 824; 9 Jur.N.S. 
520; 142 E.R. 1310; 27 Digest (Repl.) 229, 1836. 

Charlesworth v. Holt (1878), L.R. 9 Exch. 38; 48 L.J.Ex. 25; 29 L.T. 647; 
92 W.R. 94; 27 Digest (Repl.) 229, 1837. 

Sanders v. Rodway (1859), 16 Beav. 207; 22 L.J.Ch. 230; 20 L.T.0.8. 122; 
16 Jur. 1005; 1 W.R. 11; 51 E.R. 757; 27 Digest (Repl.) 241, Lea ; 

Grant v. Budd (1874), 80 L.T. 819; 22 W.R. 544; 27 Digest (Repl.) 229, 1839. 


Appeal by the defendant and a cross-appeal by the plaintiff from a decision 4 


ivisi 2 ? , JJ.) (12 Q.B.D. 589). 
the Divisional Court (Denman and Mans? ah for the Countess of Aylesford, 


The action was brought by the plaintiff, as tru 0 
on the covenants of an apeiee of separation between the ae yer wipes he 
Aylesford, by which the defendant, the husband, agreed to allow abs whe ot 
of £500 « year during their joint lives, in respect of a years @ ’ eae pape 
in arrear. The plaintiff's claim-was for payment of the patois” peer ri! 
for a year, which amount had not been paid. The indenture containe ] 


covenant to the effect that he (the trustee) 
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‘‘for himself, his heirs, executors, and administrators, doth covenant with the 
said Harl of Aylesford, his executors and administrators, that the said seers 
of Aylesford should not at any time hereafter molest the said Earl of Aylesfor 1, 
and should not in any manner compel or endeavour to compel him to cohabit 


with her.’’ 


The Countess of Aylesford (as was proved at the trial) had, during her separation, 
committed adultery which resulted in the birth of a male child. On the part of 
the defendant it was not denied that the annuity was in arrear, but it was alleged 
by way of defence and counterclaim that the conduct of the plaintiff and the 
Countess of Aylesford in respect of the illegitimate child was such molestation 
as would be a breach of the covenant not to molest, and exonerated the defendant 
from his liability to pay the annuity, and entitled him to counterclaim for damages 
by way of compensation for such molestation. The action came before Day, J., and 
a special jury, and the jury found that there had been a breach of the covenant 
not to molest, and assessed the damages at £100. Day, J., held that the covenant 
to pay the annuity on the one side and the covenant not to molest on the other 
were interdependent and that the molestation was an answer to the claim. 
Therefore, he gave judgment for the defendant upon the claim, and upon the 
counterclaim for £100. The Divisional Court affirmed this decision. The defen- 
dant appealed and there was a cross-appeal on the part of the plaintiff. 


Waddy, Q.C., and Francis Turner (E. F. Studd with them) for the husband. 
Finlay, Q.C., and R. O. B. Lane, for the plaintiff, were not called on to argue. 


SIR BALIOL BRETT, M.R.—I have carefully read the judgments of the judges 
in the Divisional Court, and I agree with part of those: judgments and differ from 
part. The action is brought by the trustee of Lady Aylesford in order to enforce 
the payment of an annuity which was granted by a separation deed executed by 
her husband, it being admitted that the payments were in arrear. In answer to 
that it was pleaded that there was a defence, or that there were defences, which 
relieved the husband from any liability upon the claim. One of those defences 
was that the wife had, after the separation deed had been executed, committed 
adultery, and that adultery caused the deed thenceforth to be inoperative. Another 
defence was that the plaintiff had covenanted in the separation deed that the 
countess should not molest her husband, and it was urged by way of defence that 
she had molested her husband within the meaning of that clause and that the 
payment of the annuity was dependent on her observing that covenant—that is to 
say, that as between those two covenants the one was the condition upon which 
the other was to remain valid, and, therefore, that, the condition having been 
broken, there was a defence to this action. There was a counterclaim on the part 
of the husband to the effect that, though he should have at law no defence against 
the claim, yet he had a right to counterclaim, for his wife had broken the covenant 
not to molest him, and, therefore, he was entitled to damages. That was the 
view which the judgment of the court below upholds. Their judgment was that 
there was no defence to the statement of claim, and that, therefore, on the claim 
the trustee of the wife was entitled to recover the arrears of the annuity, but that 
on the counterclaim there was evidence to go to the jury on which the jury had 
not improperly found that the wife had molested the husband, and that, therefore, 
at husband was entitled to damages which the jury had assessed at £100. We 
1ave to say whether we agree in that judgment. 
homband and wife, and it i of ao ae fehl a ae nen bebo 
: ‘ guise what those differences were. The 
wife had been accused by the husband, and as far as Wwe can see rightly accused, of 
having been guilty of the grievous offence of breaking her marriage vows Mee 
having committed adultery. For reasons into which it is not necessary to ent 
he did not go the length of obtaining a divorce, although he went ‘the estan 
of at first persisting in trying to obtain one. That fell through, and instead of 
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persisting in obtaining a divorce or a judicial separation, a separation was come 
to by agreement and that agreement was carried out by this deed. In the deed 


- there is an absolute covenant by the husband in plain and simple words to pay the 


wife a certain sum of money (£500 a year), by half-yearly payments, as long 
he and she shall live. That is admitted to be one simple, plain, and heals ae 
nant. Then there is a covenant on the part of the trustee for the wife, which is 
equivalent to a covenant by the wife herself, that she will not molest Hert husband 
The first point taken is that, even if that covenant not to molest was not in the 
deed, yet the fundamental condition of a separation deed is that the wife must 
remain chaste after the separation, and that, if she commits adultery, that ipso 
facto prevents her from ever suing on the deed, or insisting upon the sania. 
the annuity. It has been argued that the court must so hold on the ground that 
it is against public policy that a separation deed should be allowed to stand other- 
wise than on the footing that, if the wife commits adultery, the deed from that 
time becomes invalid. I entirely agree that when a covenant is made between two 
persons in plain terms, from which the only inference to be drawn is that they 
intended what they have said, it is a most dangerous doctrine to introduce into 
that covenant, unless one is forced to do it by almost inevitable necessity, another 
covenant which everybody must know the parties did not intend to introduce, on 
the ground that, unless it be introduced, the contract between the parties is against 


_ public policy. If this point were now for the first time to be decided, I should 


th 


Ss 


absolutely refuse to say that, owing to the mere fact of a woman falling into this 
grave offence under any circumstances of neglect by her husband, or after any 
effluxion of time, public policy requires that—whatever may have been the tempta- 
tion under which the woman has succumbed—the husband shall not be obliged to 
pay to her the annuity which he has undertaken to pay to her without any such 
condition being expressed. 

There is more than that. It seems to me that that point has been decided in 
England for many years, for if ever there was such a doctrine in our law, it must 
have existed during the whole of that time, and yet it has again and again been 
overlooked. If the argument be true, the clause which is often put into such deeds 
by the most expert conveyancers is an absolutely futile and senseless clause, 
namely, the clause that the annuity shall be paid only while the wife remains 
chaste. Therefore, authority and principle seem to me to show that there is no 
such doctrine as that as to public policy which has been vouched in order to take 
away the effect of this deed. : 

Then it was urged that, when there is a covenant in the deed that the wife 
shall not molest the husband, this is not only a covenant, but a condition on the 
happening of which the other covenant to pay the annuity becomes ineffective. 
The doctrine on which the courts have decided whether covenants or clauses in 
deeds or agreements, which in their form are separate and distinct, are nevertheless 
to be treated as reciprocal, the one being a condition of the other, has been often 
enunciated, and the rules have been laid down. Does this case, where the two 
covenants are independent in form, come within those rules? Again, if be = 
to be decided for the first time, it would be found that it does not come within the 
rules; but it is not to be decided now on such a footing, for again, for Sian ae 
such deeds as this have been known in England, and it has been nee a pir 
again, both in courts of law and in courts of equity, that these a ate : a fe 
so far reciprocal that the observance of the one is a condition lee da dn as 
breach of which the other fails. I feel that I should have decide _ ae sae tied 

Even if I should not have decided the point in the same a ; aa ee, 
merely a case of the first complexion, nevertheless I must have wane a : 
do, on a rule of conduct which has been adopted many times, ie Tait ye: 
rust come to the conclusion that this deed has been drawn * ds of this kind 
cases which have been known to the skilled persons who aie _ aa ane 
tyen although I were to think that the cases were wrong paren id of of pe 
decided, I cannot overrule them now for the purpose of getting ) 
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which has been drawn upon the faith of them. It follows that deeds drawn on 


the faith of those decisions are drawn with the intent and meaning that those 


decisions will be followed, and, therefore, that these covenants are not reciprocal, 
and the covenant that the countess will not molest is not a condition subsequent, 
which will take away the effect of the independent covenant to pay the annuity. 
Therefore, even although there had been molestation by the wife, that would not 
relieve the defendant from being liable on the claim. 

The rest of the argument only goes to the question of the counterclaim. It has 
been urged that the countess has broken the covenant not to molest, and that her 
trustee is liable in damages. It is true that, if she has broken the covenant not 
to molest, he is liable in damages because he has undertaken with the defendant 
that she shall not break the covenant. It is said that she has broken the covenant 
upon two views. It has been strongly urged, as might have been expected, that 
she broke the covenant, even although it is not proved that she held out a child 
who is not the son of Lord Aylesford as the son of Lord Aylesford. It is contended 
that the wife has molested her husband, because she committed adultery, and, 
further, because she has had a child as the result of that adultery. That is one 
view of the case. It is said to be adultery with an aggravation, and it is contended 
that adultery with an aggravation is molestation. Then it is said that not only 
has she committed adultery, but she has committed it under circumstances of 
public notoriety, and that would be molestation. If the adultery alone is not molesta- 
tion, I fail to see how the fact of having a child, which is the result of that adultery, 
can be said to be molestation by her. My brother Denman, I observe from his 
judgment, went at some length into that matter, and I think it obvious, without 
going further into it, that, if the fact of adultery is not sufficient, the result, which 
sometimes happens as the consequence of adultery, is not sufficient, namely, the 
birth of a spurious child. 

To determine this point of molestation, I think that I am bound to consider what 
would be molestation, or what would entitle a jury to say that within the meaning 
of such a covenant as this in a separation deed there had been molestation by 
the wife. First of all, it seems to me that it must be an act done either by the 
wife herself, or by some agent authorised by her to do it. No act done by anyone 
else can be a breach of the covenant that she will not molest. What kind of act 
must be done in order to constitute a molestation? I am of opinion that the 
act done by the wife or by her authority must be an act which is done with intent 
to annoy, and does in fact annoy, or which is in fact an annoyance; or, to put the 
latter proposition into another shape, that it must be an act done by her with a 
knowledge that what she is doing must of itself, without more, annoy her husband, 
or annoy a husband with ordinary and reasonable feeling. I am not sure, but I 
am inclined to think that what I have put as an alternative proposition is really 
included in the first, because, if a wife does not act with a knowledge that what 
she is doing must of itself without more annoy her husband, if he is a person 
of proper and ordinary feeling as a husband, it seems to me that the natural and 
proper conclusion to be drawn as a matter of inference from the evidence would 
be that she did intend to annoy; but whichever may be the more correct form 
of da proposition, one or other of those propositions must be fulfilled. 
ree shy: “ hn committing adultery come within either ? Can it be said that 
hear Shae ia Mir pan the: adultery is evidence of an intention to annoy 
eee iees Wan he - e consi ered whether it is a true proposition to say that 

, oman committing adultery at any time, at any interval of 
time, at any distance from the place where the husband 
rare An llc? Ke itself kb show that she is then inten 
man who will think eat aiilnie Oana eA ibe in 
SBaLR aris fciy u 7 a aoe to the opinion that a woman, when she is 
She does tt from nets tele ¥ Tt pape cen e900 of annoying her husband, 
sth far -oclavdcutuaehtede ives. It may be from mere wickedness, or she may do it 

ptation, in which case, although it is very wrong, the woman 
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- her mistress has said is evidence of what the lady 
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is as much to be pitied as condemned. To sa 
be F 2 y that a woman ¢ i 
in order to or with intent to annoy her husband, is absolutely idee ee 


‘is the truth, and there is no doubt that in almost all cases when she gives- way 


in that manner, it is not for the purpose of annovj : . 
the man for whom she has Oita: Gein idethat rather * pee ee 
affection. Can adultery come within the principle that i ait ES tore 
act with a knowledge that what she is doing must of itself ithe ‘é Rta: 
her husband ? Certainly not. The utmost that can be said i dish dure 
that, if it comes to the knowledge of her husband, it will annoy him, but thet is 
to introduce another circumstance that does not come within the iironesiion 
that circumstance being that her adultery shall be brought to his knowled sf 
Therefore, the mere fact of the adultery does not come within either ro hee 
and the mere fact of having a child afterwards does not. at ; 
It has been urged that, however great her distance may be from her husband 
if she commits adultery publicly so that people know that she is doing it, that sine 
molest him. But again, the molestation will depend upon whether the people who 
know it will go and tell her husband. Another and a particular circumstance must 
be introduced, for which the wife is not responsible, and which does not necessarily 
follow, and therefore in no view can it be molestation. : 

Then I come to this, if a woman, having a child which she knows is not her 
husband’s, does openly produce that child, and does acts which would intimate 
that she is putting it forward to the world as the child of her husband, fror that 
conduct alone there might be evidence, and possibly strong evidence, of an intent 
to annoy. If she shows that she means to found some legal claim either to his 
litle or to his property in respect of that spurious child, I confess I have not a 
doubt that in either of those cases there would be strong evidence of an intent to 
annoy, and that when that is proved, the jury would be quite justified in saying 
there was a molestation in contravention of the covenant which I am considering... 
If, therefore, there had been evidence that this child was put forward by Lady 
Aylesford to the world as being ‘‘Lord Guernsey,’’ from which the inevitable 
deduction would be that she was flaunting it in the face of the world as the child 
of her husband when she knew that it was not, I say that, without more, that 
would be evidence upon which a jury would be justified in finding molestation. 
The question is whether there was evidence to go to the jury, that the putting 
forward was done with her knowledge. 

The effect of evidence, when it is properly left to the jury, is for the jury alone, 
but the question whether there is any evidence to go to the jury is a question 
of law, and we have to see whether there was in point of law sufficient evidence 
to go to the jury that this child was called Lord Guernsey by the authority or with 
the consent of Lady Aylesford. There is evidence, although it is very slight, that 
this child was called Lord Guernsey in the house of its mother. I am inclined 
to think that every person present at the trial understood that questions asked as 
to conversations with the lady’s maid were put with the view of showing Lady 
Aylesford’s authority. But we must act according to the rules of evidence, Is - 
evidence that Lady Aylesford authorised the lady’s maid to call the child — 
Guernsey, that the lady’s maid told a witness at the trial that Lady Aylesfor 
had told her to do so? It requires the stress of such a case as this even to excuse 


or to authorise counsel to contend that what a lady's maid has said about what 
herself has said. It is impossible 


to hold that that is evidence that Lady Aylesford had authorised it. eerie is 
said that the plaintiff himself had stated that he would call the child Lord Guernsey, 


i hich his name occurred he would put it in, 
and that if he ever drew a deed in which his caper aad Rear pare eset. 


and he would defy the solicitor on the other gi 
Lord Guernsey. How can that be evidence that the mother has rida 1 ein 
to call the child by the name of Lord Guernsey? It seems clear — a ou 

that there was no legitirnate evidence to be left to the jury that the child was 
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called Lord Guernsey by the direction or with the authority of its mother, Lady 


lesford. <s 
ace the whole I have come to the conclusion that the plaintiff was entitled to 


succeed upon the statement of claim, and that there was no evidence a Be to pase 
jury in favour of the defendant's counterclaim, and that, consequently, t ee: 
at the trial ought to have been that the plaintiff was entitled to the verdict an 
judgment against the defendant on the counterclaim. 


COTTON, L.J.—I am of the same opinion. In my view there is no support for 
the argument that the covenant not to molest is coincident with the pad feiien 
pay the annuity, and that upon the breach of one covenant the other also ails. 
I do not differ from the Master of the Rolls on that point. I must consider what 
‘‘molestation’”? is. I have satisfied myself that, in order to come within this 
covenant, it must be some act done by the lady herself which annoys Lord Ayles- 
ford, but that it is not sufficient merely to show that she has done an act which 
annoys Lord Aylesford, and, in my opinion, the first branch of the definition given 
by the Master of the Rolls really involves the whole, namely, that in order to 
hold that there has been molestation within the words of the covenant, there must 
be an act done by Lady Aylesford with the purpose and intent to annoy and 
injure, and, of course, when a person does an act the natural tendency of which 
is to annoy and injure, prima facie she must be supposed to have that intention. 
I quite agree with that. I myself have very often expressed the opinion that 
when a person does an act the obvious consequence of which is a certain result, 
that person must be taken to contemplate that result; but when I find an act 
done which, although it may annoy, injure, or vex, nevertheless is obviously and 
clearly referable, not to an intention to vex, or annoy, or injure, but to an entirely 
different motive, I cannot say that that is molestation. There is always a difficulty 
in definitions. 

What I have to see is whether acts have been done on the part of Lady Aylesford 
which were breaches of this covenant not to molest. I may dispose very shortly 
of the alleged holding out of this child as the legitimate son of Lord Aylesford and 
as Lord Guernsey. I agree with the Master of the Rolls on this point, and, 
therefore, I think I need only say that, if she had so held out the illegitimate 
child, knowing that this child was not Lord Guernsey, she must be considered as 
having done that for the purpose of annoying Lord Aylesford personally or injuring 
him as regards his property; but, in my opinion, there was no evidence to be left 
to the jury on this question. The other acts relied upon are the adultery and the 
birth of the child. In my opinion, it would be wrong for us to say that those 
acts, either the adultery, or the adultery coupled with the birth of the child, can be 
considered a breach of this covenant not to molest. The adultery is obviously not 
referable to an intent to annoy the husband. We know not under what circum- 
stances the act was committed, whether by reason of her having an affection for 
the man with whom she committed the adultery or for the mere purpose of satisfying 
her own passion, and we shall be going contrary to the view which we must 
entertain from our knowledge of the world, if we were, especially under the 
circumstances of this case, to say that the adultery was an act done in order to 
injure, annoy, or vex her husband. Can the birth of a child come to more? 
Obviously this was no fresh act done by her. It must be referred back to the 
adultery, and if the adultery is not of itself a molestation, I cannot see how that 
which is the natural result of an act of illicit intercours 
molestation. It may be, that if 


she had been guilty of adultery t 


e€ can in any way be a 
she had publicly communicated the fact that 


o her husband, that might b ine 
but there is nothing of that sort h 8 e a molestation; 


ere, because she was living under an assumed 
name in Paris, and there is no suggestion that what occurred was done in such a 
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I come to what really is a much graver i ic 
principle, and it is that under the habnatenice Selo on the tri * esting tile 
to the covenant against molestation, the annuity has ceased ee heened iti 
in terms in this deed providing that its continuance must depen J wee - BS ete 
a chaste life, and, although there is a clause to that effect which is id ae 
means unusual in separation deeds, it has not been inserted in this deed. I Shoukk 
say myself that a provision is generally inserted in separation deeds that the 
annuity shall be payable to the wife as long as she leads a chaste life. But it i 
said that the living a chaste life on the part of this wife was so far adie - 
upon which the parties were acting that it ought to be considered as the £ ae ae 
of the deed, that when the chastity came to an end, the provision m rie the 
deed went too, and that this construction must be EB had ered prima facie x ce 
been the intention of the parties. It is true that we cannot suppose the eae 
> Reeratecitied ue = ee would be unchastity on the part of the wife, 

provision for that which was not on their minds, 
namely, the fact of leading an unchaste life. There have been decisions during 
the last fifty years that adultery alone on the part of the wife is not an answer to 
her claim to be paid her annuity; and, in my opinion, this fact shows that the 
parties cannot be considered as having intended that the provision against un- 
chastity should be implied. 

It is said that it is contrary to public policy that this annuity should continue 
to be paid after the wife has committed adultery. That means that, as a matter 
of law, this deed after that event would be ineffectual so far as the payment to her 
of this annuity is concerned. Cases (which I am not prepared to overrule) have 
decided that that is not the law, and those cases for many years have been followed 
in numerous instances, and, in my opinion, not only are we bound by them, but 
the decisions in those cases were right. How was the argument put as a matter 
of principle? It was said that, if the parties contemplated the continuance of 
the annuity after the adultery of the. wife, they were providing for and had in 
their contemplation the wife’s adultery, and on that ground the deed would be 
void; and then it was urged that, if a dum casta clause was not to be implied 
in the deed, there would be a licence to the woman to commit adultery. If the 
deed was so constructed as to enable the woman to commit adultery with impunity, 
and it was executed with that object, no doubt it would be against public policy; 
but it is erroneous to say that because the parties have not provided in the deed 
that the wife shall be chaste, and, if se is not, she shall lose this annuity, they 
are providing for adultery, or_ are giving her licence to commit adultery. It only 
means that they have not said that, if she commits adultery, this provision shall 
come to an end. I am not at all satisfied that public policy would be struck at 
by continuing an allowance to a wife who has committed adultery. I am not at 
all sure that that would be wrong, but I will not express an opinion upon oe 
It is not to my mind an inducement to the wife to commit adultery. I am at 
loss to see how public policy requires that when a woman commits adultery she 
shall at once be made destitute, and be entirely stripped of all those means which 
her husband provided for her when they separated, so as to prevent her ve 
falling into a state of indigence and want. In my opinion, there ” EB Agpevstees 
saying that it is contrary to public policy that this annuity should con ; 
although the wife has committed adultery. ; 

It “ been urged that the. adultery is to be considered as a par tea sana 
defence (at least so I understand it) to the claim of the wile. nes 7 
circumstances of such a character as will prevent the guilty wife from 1n8is wilc'e 
the deed, and will enable the husband in a court of equity to set up an vi en 
defence; but, in my opinion, the mere adultery does not deprive Fee 30 re 
of the right to come into the High Court to get the aarintance ; z rink: 
order to obtain the provision which has been made for mre: a n ae Pat 
therefore, the covenant to pay the annuity can be enforced and there 1s 8 


786 ALL ENGLAND LAW REPORTS REPRINT [1881-5] All E.R. Rep. 


upon which we ought, on behalf of the husband, to interfere and prevent the trustee 
for the wife from insisting upon the legal rights which she possesses under the deed. 


LINDLEY, L.J.—I am of the same opinion, and I shall make observations 
upon three points only. The first is whether the adultery of the wife is a defence 
to the action for the annuity. That appears to me to be so settled by long authority, 
both in law and in equity, that it would be wrong for us to disturb that rule, 
even although we thought it unsound. It has been settled for at least one hundred 
years, as may be seen by tracing the cases back from Seagrave v. Seagrave (1) and 
Jee v. Thurlow (2). The earliest cases that I need mention are Sidney v. Sidney 
(3); decided in 1734, and Blount v. Winter (4), decided in 1781. In these the 
matter was discussed, and from the time of these decisions it has not been 
seriously argued in courts of either law or equity. I am aware that dicta may be 
found in the Court of Arches (see Sullivan v. Sullivan (5)) which are not altogether 
in accordance with the view which has been taken in other cases, But the present 
proceeding is a mere action at common law for an annuity due under a deed, and to 
that action adultery is no answer. That I take to be perfectly settled. 

The next question which arises is whether there has been any breach by this 
lady of the covenant not to molest her husband. I do not attempt to define the 
word “‘molest."’ It may not be capable of being easily defined in ordinary 
language. The word is elastic, and I do not say whether it is possible to ‘‘molest’’ 
without an intent to molest. I do not say it is; but I wish to guard myself 
against being supposed to come to any decision upon it. The lady, by her trustee, 
covenants not to molest her husband. What has she done? It is alleged that, 
because she allowed some man other than her husband to have intercourse with 
her, she has molested her husband. I cannot understand that conduct to be a 
breach of the covenant, and if once it is admitted that such conduct is not a 
molestation, no breach of the covenant has been proved to have been committed. 
No doubt some circumstances coupled with adultery may amount to molestation; 
but I cannot say as a general proposition that the mere fact of adultery, even 
coupled with the birth of a child, is a molestation of him. It seems to me that 
so to hold would be to stretch language, and would be to put a forced construction 
upon the words which they would not bear in ordinary parlance. 

Another point has been taken. It is said that there is evidence to show that the 
wife molested her husband by passing off her bastard son as his. That is another 
matter altogether. I think, if that were made out, there would certainly be 
evidence to go to the jury with regard to molestation by her. But the evidence is 
of the most shadowy kind, and, to my mind, there is not a particle of evidence that 
she did anything of the sort, although there may be some evidence that the 
plaintiff called the child Lord Guernsey; whatever that may have amounted to, 
it has not been traced to her. I think that question ought not to have been left 


to the jury. It appears to me, therefore, that the plaintiff is entitled to judgment 
on the claim and on the counterclaim. 


se Judgment varied. 
Solicitors; J. H. Lee; G. BR. Kaye & Co. 


[Reported by A. A. Horxmys, Esq., Barrister-at-Law.] 
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LONDON AND COUNTY BANKING CO. v. GROOME 


{Queen's Bencu Division (Field, J.), November 26, December 19, 1881} 


[Reported 8 Q.B.D. 288; 51 L.J.Q.B. 224; 46 L.T. 60; 46 J.P. 614; 
30 W.R. 382] 


Bank—Cheque—State cheque—Inference of fraud—Circumstances in which 
cheque taken. 

The rule that persons who take overdue bills of exchange and promissory 
notes take them at their peril does not apply to cheques. Where a person 
takes a stale cheque it is a question of fact whether the cheque was taken by 
such person under such circumstances as ought to have excited his suspicion 
that the cheque was tainted with fraud. 


Notes. As to the effect of a negotiable instrument being overdue in general, see 
3 Haussury’s Laws (8rd Edn.) 185-186; and for cases see 6 Dicusr (Repl.) 182 
et seq. 


Cases referred to: ; 
(1) Down v. Halling (1825), 4 B. & C. 380; 6 Dow. & Ry.K.B. 455; 3 L.J.0.8.K.B. 
234; 107 E.R. 1082; 6 Digest (Repl.) 183, 1249. 
(2) Rothschild v. Corney (1829), 9 B. & C. 388; Dan. & LI. 325; 7 G.J.0.8-K,5: 
270; 109 E.R. 144; 6 Digest (Repl.) 183, 1250. 
(3) Brown v. Davies (1789), 3 Term Rep. 80; 100 E.R. 466; 6 Digest (Repl.) 186, 
1284. 
(4) Serrell v. Derbyshire, Staffordshire and Worcester Junction Rail. Co. (1850), 
9 C.B. 811; 19 L.J.C.P. 871; 15 L.T.0.8. 254; 187 H.R. 1110; 6 Digest 
(Repl.) 183, 1251. 
(5) Gill v. Cubitt (1824), 8 B. & C. 466; 5 Dow. & Ry.K.B. 824; 3 L.J.0.8.K.B. 
48; 107 E.R. 806; 6 Digest (Repl.) 397, 2844. x 
Also referred to in argument: 
Goodman v. Harvey (1836), 4 Ad. & El. 870; 6 Nev. & M.K.B. 872; 6 La kh,B. 
260; 111 E.R. 1011; 6 Digest (Repl.) 131, 970. 
Bank of Bengal v. Macleod (1849), 7 Moo.P.C.C. 35; 5 Moo. Ind. App. 1; 14 
L.T.O.S. 285; 13 Jur. 945; 18 E.R. 799, P.C.; 1 Digest (Repl.) 349, 287. 
Robinson v. Hawksford (1846), 9 Q.B. 52; 15 L.J.Q.B. 877; 7 L.T.O.S. 204; 10 
Jur. 964; 115 E.R. 1195; 6 Digest -(Repl.) 216, 1495. 
Brooks v< Mitchell (1841), 9 M. & W. 15; 1) Leds iz. 51;.10 
(Repl.) 181, 1238. 
Boehm v. Sterling (1797), 
Repl.) 183, 1248. —- 
on sacle ig (1859), 7 C.B.N.S. 82; 28 L.J.C.P. 294; 5 Jur.N.S. 710; 141 
E.R. 745; 6 Digest (Repl.) 398, 2849. 
Further Consideration of an action brought by the plaintiffs, the London ye 
County Banking Co., suing as the holders in due course of a cheque drawn by the 
defendant. 
The plaintiffs alleged in their statement of claim that on ga fe met 
defendant by his cheque directed to the National and eccus “ye mi ‘en 
the bank to pay the sum of £98 to one A. Moss or bearer. T e — cote 
become the bearers of the cheque which had been presented for heap a as an 
honoured. The defendant had due notice of dishonour, but he ie pid eal 
arnount of the cheque or any part of it. The defendant an ie ny pe 
tions except that he had notice of dishonour. He then pleadec ha  teeiiial 
Aug. 20, he handed the cheque to one G. Colls, who gave him nat nk aldol 
for it, a distinct agreement and understanding that the gre Piha - epee 
security for 4 bill of exchange which Colls had requested the defendan I 
discount of for him. Colls further promised that 


2 E.R. 7; 6 Digest 


7 Term Rep. 428; 2 Esp. 574; 101 E.R. 1055; 6 Digest 


he would not part with nor in 
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any way deal with the cheque until the defendant procured discount of the bill of 
exchange. The defendant was unable to procure discount of the bill of exchange, 
and gave notice thereof to Colls before he paid the cheque to the plaintiffs. In 
breach of the agreement and in fraud of the defendant Colls paid the cheque to 
the plaintiffs, who had notice of the premises. The defendant, after repeating the 
above allegations, further alleged that the plaintiffs were the agents of Colls for 
the purpose only of collecting the proceeds of the cheque, and if the cheque were 
paid of placing the proceeds to his credit. The plaintiffs had given no consideration 
for the cheque, and held it subject to the above agreement, and to the equities 
existing between Colls and the defendant. The cheque was presented for payment 
by Colls and dishonoured by the defendant’s bank, and the plaintiffs, after the 
expiration of eight days, took the cheque with notice, and subject to the above 
agreement and the equities existing between Colls and the defendant. The plain- 
tiffs joined issue and specially replied, excusing notice of dishonour. i 

At the trial before Fienp, J., and a special jury on Nov. 7, 1881, the plaintiffs 
recovered a verdict for the full amount but Fretp, J., reserved for further considera- 
tion the point of law arising during the case. 


H. Matthews, Q.C. (J. R. Paget with him) for the plaintiffs. 
Rose Innes for the defendant. 


Cur. adv. vult. 


Dec. 19, 1881. FIELD, J.—This is an action brought to recover £98, the 
amount of a cheque of which the plaintiffs were the bearer. It was dated Aug. 21, 
1880, and it directed the National Bank to pay that sum to A. Moss or bearer; and 
the statement of claim alleged presentation for payment, nonpayment, and due 
notice of dishonour. The defendant, by his defence, denied notice of dishonour, 
and alleged that the defendant, on Aug. 20, handed the cheque to George Colls 
under such circumstances as, if proved and if the latter had been the plaintiff, 
might have furnished a good answer to his claim. The defence further alleged 
that Colls, in fraud, delivered the cheque to the plaintiffs, who had notice of the 
premises. As a separate defence the defendant further alleged the same circum- 
stances, and that the plaintiffs were the agents of Colls, and had given no con- 
sideration, and held the same subject to the equities existing between Colls and 
the defendant. As a further defence the defendant said that the cheque was 
presented for payment by Colls and dishonoured, and the plaintiffs, at the expira- 
tion of eight days, took the same with notice and subject to the equities. 

At the trial the plaintiffs proved that Colls was a customer, having an account 
at one of their branches, and that he had on Aug. 29 (eight days after the date), 
paid in the cheque to the credit of his account, and that they had given him 
consideration for the same. The defendant cross-examined the plaintiffs’ witnesses, 
but did not elicit from them any circumstances tending to show any notice or 
absence of bona fides on the plaintiffs’ part, or anything which tended to show 
that the payment of the cheque by Colls into his account was made under any 
circumstances which ought to have excited the suspicion of the plaintiffs as reason- 
able men of business that the cheque was at all tainted with fraud, except the 
circumstance that the delivery to them was made eight days after the date of 
the cheque. 

The plaintiffs’ counsel contented himself with proving a prima facie case; and 
at the close of it counsel for the defendant said that he had not affirmative evidence 
to prove any notice to the plaintiffs, and did not wish to address the jury upon 
the question as to the consideration given by the plaintiffs, or the presentation by 
Colls alleged in the statement of defence, or the notice of dishonour; but he sub- 
mitted that, inasmuch as the statement of defence alleged that the plaintiffs had 
taken the cheque eight days after its date, I was bound to rule that this circum- 
stance alone was sufficient to entitle him to the benefit of the well-established 
rule of law as applicable to overdue bills of exchange and promissory notes, that 
those who take them take them at their peril, and stand in no better position than 
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was dated Aug. 13, and was not presented until Oc 
was cited by CressweELL, J., for a proposition of Hotroyp, J 


promptly, but that when a reasona 
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those from wh wis 
acceptor atlades a : tah a as to any equities between the latter and the 
E attaching to the instrument; and for his authori : ; 

he cited Down yv. Halling (1). Counsel for the plaintiff ae 
any such rule of law, and relied upon Rothschild : a Be ur they eciatans: a 
of the day ruled against the defendant, and Ea a ee a I for the purposes 
reserving, however, for further consideration the Hepes ne he pie ee 
stance that the plaintiffs took the cheque eight da tt * sib rica ma peg 
by itself, as a matter of law, to place the aD te its date was enough . 
their peril, go as to entitle the defendant to treat th e position of takers at 
position of Colls, and liable to have their title to spe if they were in the 
attaching to the cheque which would have amounted te efeated by any matter 
The case was afterwards argued before me on further con te against Colls. 
authorities on both sides were ably and fully brought before ie sateen all the 
sidered them, I see no reason to alter the view which I took at the trial pi 

That the holder of an overdue bill or note payable at a fixed ae 

; ae ae re e of course 
appearing upon it is in the position suggested is established beyond all doubt. — 
and the reason of the rule is that inasmuch as these itunes are nally 
current during the period before they become payable, and their moire ‘ 
after that period is out of the usual and ordinary course ol dealing, duiNoaien ce 
stance is sufficient of itself to excite so much suspicion that as 2 tule of we 
the endorsee must take it on the credit of, and can stand in no better position 
than, the endorser: Brown v. Davies (3). But with regard to cheques = such 
tule has been laid down; Down v. Halling (1), as I shall show presently not 
amounting I think to any such decision, and there is one case in whieh that 
proposition has been denied or doubted. 

In Rothschild v. Corney (2) the action was brought by the maker of the cheques to 
recover the amount from the defendants. The cheque was dated Jan. 19. It had 
been obtained from the plaintiffs by the fraud of Brady; and Brady five days after 
date handed it to the defendants, who cashed it bona fide, and afterwards pre- 
sented it and received the amount from the plaintiffs’ bank. At the trial the learned 
judge directed the jury that if they thought the circumstances of the case were such 
as ought to have excited the suspicion of a prudent man, and that the defendants had 
not acted with reasonable caution, they should find a verdict for the plaintiff, other- 
wise for the defendant. A rule was then obtained for a new trial on the ground that 
the judge ought to have directed the jury that the cheques were overdue, and so the 
defendants took them at their peril, and could have no better title than Brady. After 


, in which Down v. Halling (1) was cited, the rule was discharged, 


argument 
Lorp Tenrerpen, C.J., saying that it could not be laid down as a matter of law 
d time from its date must do so at 


that a party taking a cheque after any fixe 
his peril. Lrrruepate, J., observed that, although the rule of law was so as to 
bills of exchange and promissory notes, it could not be applied to cheques. 


In Serrell v. Derbyshire, Staffordshire and Worcester Rail. Co. (4) the cheque 
t. 6, and Down v. Halling (1) 


., in it that the defen- 


dants having taken the cheque more than five days after date took it at their peril, 
and Serjt. Byles, arguendo, said that Down v. Halling (1) was not consistent with 
Rothschild v. Corney (2). Mavte, J., held that no such strict law existed that 
a cheque must as against the maker under such circumstances be presented 
ble time has passed a cheque stands on the 


exchange, and holding the cheque in that particular case 
nature of an overdue bill, and fraud being 


thrown upon the plaintiff of showing how 


same footing as a bill of 
might probably be considered in the 
shown in its inception the onus was 
he got it. 

Of course, even with regard to cheques, there i : 
course of business they are intended almost as cash for early, if not rag tt ae 
ment; and it is well known law that as between the maker and payee, alt ough 
there is no absolute duty to present a cheque promptly, that duty so much exists 


s no doubt that in the ordinary 
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i not delay 
laid down beyond what period the payee may 
ee int e consequences of any damage ae to the 
i ther injuries falling upon Dis own 
the insolvency of the drawee, or 0 hi 

len Having regard to this duty, I have come to the ape pr 

looking to the peculiar circumstances of Down v. Halling (1), and the ap e 
Bay the matter was there treated, there is no such conflict between that case 


that exact rules wie 
presentation if he wishes to avoid t 


and Rothschild v. Corney (2) as has been supposed. In Down v. Halling (1) the - 


plaintiff sought to recover the amount of a cheque for £50, dated Nov. 16, rey: 
he did not show how that cheque got out of his hands, but on the pears ; 
99nd a woman unknown to the defendant bought at his shop goods wort P _ 
tendered the cheque in payment, he paying her the difference ; he presented the 
cheque on the following day, and received the amount. No evidence having _ 
given by the plaintiff accounting for its having got out of his hands, the defendan 
ai nonsuit on that ground. 
Sea Tipe told the jury to find for the plaintiff if they thought that the 


defendant had taken the cheque under circumstances which ought to have excited - 


the suspicion of a reasonable man, and further (on the authority of Gill v. Cubitt 
(5), which has since been overruled) asked whether the defendant, although not 


acting fraudulently, had acted negligently in taking the cheque; and upon those _ 


directions the jury found a verdict for the plaintiff. Upon a rule having been 
moved for a new trial on the ground of misdirection, the court supported the 
direction as to negligence upon the authority of Gill v. Cubitt (5), and as to the 
rule, BayLry, J., is reported to have said generally that if a cheque is taken after 
it is due, the party taking it can have no better title than the person from whom 


he took it; and it is in this passage that he is supposed to lay that proposition ~ 


down as a rule of law. It must be remembered, however, that Lorp TENTERDEN 
was also a party to the decision in Rothschild v. Corney (2), and could not have 
intended to hold in that case contrary to the so recent decision in Down v. Halling 
(1); and if the language of Hotroyp, J., is looked at when he says that five days 
ought to have excited the defendant's suspicions, and that in the earlier case a 


reasonable time had elapsed, I think the true result of that case is, that the court _ 


decided it rather upon its own peculiar facts than as intending to lay down any 
strict rule of law. In Serrell v. Derbyshire, Staffordshire and Worcester Rail. Co. 
(4), Mavtz, J., says perhaps the two cases may be reconciled, and if my view of 
the character of the decision in Down v. Halling (1) is right, I have been able to 
come to the same conclusion. 


I should, therefore, under ordinary circumstances, have contented myself with 


giving judgment for the plaintiff; but I think, assuming this to be the true view- 


of Down v. Halling (1), it follows from that case, as well as from the other cases, 
that the true question for the jury being whether the cheque in the present case 
was taken by the plaintiffs under such circumstances as ought to have excited their 
suspicion, and the lapse of eight days, being a circumstance undoubtedly, though 


not conclusive, to be taken into consideration by them in considering that question, | 
IT ought to have left that question to the jury. I should indeed have done go if I 


had understood that counsel for the defendant had wished it. From what passed, 
however, at the argument, I think there may have been some misunderstanding on 
my part in the matter. It is undoubtedly true that that question was not put to 
the jury; and the defendant is entitled to have it put if he so wishes. I, therefore, 
give judgment for the plaintiff with costs, 


defendant elect within ten days after my ju 


dgment to have a new trial, he may 
do so. 


— Rule accordingly. 
Solicitors: White, Broughton & White; J. A. Hales. He 
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MUNSTER v. LAMB 
[Court or Appear (Sir Baliol Brett, M.R., and Fry, L.J.), July 8, 5, 1883) 


[Reported 11 Q.B.D. 588; 52 L.J.Q.B. 726; 49 L.T. 252; 
B 47 J.P. 805; 82 W.R. 243] 


Slander—Privilege—Absolute privilege—Advocate engaged in judicial inquiry. 

No action lies against a counsel or other advocate for defamatory words 
spoken in the course of a judicial inquiry in which he is engaged as counsel or 
advocate with reference to the matter which forms the subject of the, inquiry, 

C- whether the words are relevant or not and whether they are actuated by 
malice or not. An advocate speaking in the conduct of a case must be free 
to do so with his mind uninfluenced by the fear of an action for defamation. 


Notes. Followed: Weldon v. Maples (1888), 4 T.L..R. 529. Considered: Pedley 
and May v. Morris (1891), 61 L.J.Q.B. 21. Applied: Law v. Llewellyn, [1904-7 } 
All E.R.Rep. 536; Marriman v. Vibert, [1962] 8 All E.R. 380. Referred to: 

D Bottomley v. Brougham, [1908] 1 K.B. 584; Burr v. Smith, [1908-10] All 
E.R.Rep. 443; Copartnership Farms v. Harvey-Smith, [1918] 2 K.B. 405; Smith 
v. National Meter Co., [1945] 2 All E.R. 35; Hargreaves v. Bretherton, [1958] 3 
All E.R. 122; Addis v. Crocker, [1960] 2 All H.R. 629; Lincoln v. Daniels, [1961] 
3 All E.R. 740. 

As to absolute privilege, see 24 Hauspury’s Laws (8rd Edn.) 48 et seq., and for 
cases see 32 Dicrst (Repl.) 118 et seq. 


by 


Cases referred to: 
(1) Revis v. Smith (1856), 18 O.B. 126; 25 L.J.0.P. 195; 27 L.T.0.8. 106; 20 
| J.P. 468; 2 Jur.N.S. 614; 4 W.R. 506; 139 E.R. 1314; 82 Digest (Repl.) 
128, 1447. 
EF - (2) Henderson v. Broomhead (1859), 4-H. & N. 569; 28 L.J.Ex. 360; 88 L.T.O.S. 
| 802; 5 Jur.N.S. 1175; 7 W.R. 492; 157 E.R. 964, Ex. Ch.; 32 Digest 
(Repl.) 125, 1462. . 
(3) Scott v. Stansfield (1868), L.R. 8 Exch. 220; 37 L.J.Bx. 155; 18 L.T. 572; 
82 J.P. 428; 16 W.R. 911; 32 Digest (Repl.) 121, 1421. 
(4) Dawkins v. Lord Rokeby (1873), E.R. 8 Q.B. 255; 42 L.J.Q.B. 63; 28 L.T. 


G 134; 21 W.R. 544, Ex. Ch.; affirmed (1875), L.R. 7 H.L. 744; 45 L.J.Q.B. 
8; 83 L.T. 196; 40 J.P. 20; 28 W.R. 931, H.L.; 82 Digest (Repl.) 119, 
1404. 


5) S v. Netherclift (1876), 1 C.P.D. 540; 45 L.J.C.P. 798; 84 L.T. 878; 

« ecw h 884 ; Pateed A pees 58; 46 L.J.Q.B. 128; 35 L.T. 784; 41 
J.P. 389; 25 W.R. 159, C.A.; 82 Digest (Repl.) 128, 1443. 

H (6) R. v. Skinner (1772), Lofft, 54; 98 E.R. 529; 82 Digest (Repl.) 121, ges | 

(7) Kennedy v. Hilliard (1859), 1 L.T. 78; 10 I.0.L.R. 195; 82 Digest (Repl.) 

125, *482. 

(8) Kendillon v. Maltby (1842), Car. & M. 402 ; 
Digest (Repl.) 209, 2269. 


2 Mood. & R. 488, N.P.; 38 


ferred to in argument: 12 
I hrm v. May (1804), 2.Smith, K.B. 3; 32 Digest (Repl.) ta 2028. 
Butt v. Jackson (1846), 10 1.L.R. 120; 3 Digest (Repl.) 908; sig: ‘aan 
Allardice and Boswell v. Robertson (1830), 1 Dow. & Cl. 495; 6 E.R. 610, H.L.; 
$2 Digest (Repl.) 121, aoe aia 
Vu ! 6 ) P 5s 
cairo ee a ey rn 121 B.R. 1150; 82 Digest (Repl.) plea j 
Clark v. Molyneux (1877), 8 Q.B.D, 237; 47 L.J.Q.B. 280; lt 
J.P. 277; 26 W.R. 104; 14 Cox, G.C. 10, C.A.; 82 Digest (hep!.) , 20465. 


81 L.J.Q.B. 139; 6 L.T. 820; 8 
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ivisi oy 5A > Olen 

cision of the Divisional Court (MaTHEW, J “ and A. L. SmirH 

eee ee for a nonsuit to ne set pag isa ae brought by Henry 
i S recover damages, - / 

Sheer ea ear claim aiteead that in March, 1881, his gas: 
ae as broken into, and William Hill and Ellen Hill, his a Mee 
before the recorder of Brighton on the charge of committing e's Oo reg pen: 
Hill beine convicted, and Ellen Hill acquitted on the ground t ee e ha See 
under the influence of her husband; that on June 9, 1881, Ellen Ti ee chi Fe 
at the Brighton Petty Sessions with having unlawfully administere i 
drugs to the plaintiff's servants; that the defendant then falsely and ma pee: 
spoke and published of the plaintiff the words : He has put her rerices ae 
Hill’s) sister into a convent to shut her mouth” (meaning thereby that the plainti 
had caused a sister of Ellen Hill to be placed in a convent against her will, to 
prevent her from giving evidence at her sister's trial, or from disclosing that the 
plaintiff had been guilty of a criminal offence, as he the defendant meant that the 
fact was); that the hearing of the charge was adjourned to June 17, 1881, and at 
the adjourned hearing the defendant spoke and published falsely and maliciously= 
of the plaintiff : 


‘“‘T have my own opinion for what purposes all these young women are resident 
in the house of Mr. Munster. I can believe that there may have been drugs in 
Mr. Munster’s house, and I have my own opinion for what purposes they were 
there, and for what they may have been used.”’ 


The defendant in his statement of defence pleaded that he was a solicitor, and, 
as such solicitor, was engaged in defending Ellen Hill on the charge, and that 
the alleged words were spoken while he was engaged as such advocate, and in 
the capacity of advocate and not otherwise. Issue having been joined, the action 
came on for trial before Warkiy Witurams, J., who, at the conclusion of the 
evidence for the plaintiff, was of opinion that there was no case to be submitted 
to the jury, and nonsuited the plaintiff. A rule nisi calling upon the defendant to 
show cause why the nonsuit should not be set aside was discharged by the Divisional 
Court who held that the expressions complained of were within the line indicated 


by the authorities as the boundaries of the advocate’s privilege. The plaintiff 
appealed. 


Waddy, Q.C., and Woollett (H. Tindal Atkinson with them) for the plaintiff. 
Edward Clarke, Q.C., and Gore, for the defendant, were not called on to argue. 


SIR BALIOL BRETT, M.R.—This action was brought against a solicitor, who 
had been acting as advocate for a person charged with a criminal offence, for 
things said in court while he was so acting as advocate. What he said I shall 
assume, for the purpose of this judgment, to have been malicious, in the sense 
that it was not said for the purpose of doing anything for the defence of his client. 
I shall assume that there was no justification or ground for saying what he said, 
and I shall assume that he acted from an indirect motive—that is, from anger — 
against the prosecutor. If I thought the action would lie at all, I should wish 
to send back the case for a new trial, in order that these facts might be found by 
the jury; but I am of opinion that, even though the defendant may have acted 
from an indirect motive, desiring to injure the plaintiff in consequence of personal 
anger, and not acting for the benefit of his client, and even if what he said was _ 


irrelevant to any issue or fact in the case then before the magistrates, 
inasmuch as it was said with reference to, 


was taking place, no civil action will lie, 
defendant may have been. 

It has been said on behalf of the plaintiff that every person whose character is 
defamed prima facie has a cause of action, that the other party must show a 
defence in order to avoid liability, and that nothing which has ever been held to 
be a defence has been shown here. I cannot agree with that view. The common 


nevertheless, — 
and in the course of, the inquiry which 
however improper the conduct of the 


4 


C.A.] MUNSTER v. LAMB (Sie Bation Brerr, M.R.) 793 


A law consists, not only of inci i 
y. of cases, but of principles, which are stated ing 
. existed from the beginning of the law. The judges do not make seit mee 


H 


een ieahe what the law has always been. New circumstances and new com- 
ations ot facts are constantly arising, and the judges are obliged to apply what 
they consider the common law to be. It sometimes seems as if they were makin 
new law, but they are not really doing so, but only applying the law which Reece 
exists. We, therefore, have to find out what the principle is, which now by d 
cision is to be applied for the first time, for I cannot see theater has ive af 
— i bone same state of facts, though there have been analogous cases. : 
_. es aia and slander are always subject to one principle, namely, that if 

or written is said or written on some particular occasion, it is not an 
actionable slander or libel. The rule is not that what is said or written on such an 
occasion is a slander or libel subject to a defence, but that if it is said or written 
on a privileged occasion, it is not, from the moment it is said or written, slander 
or libel at all. There are many privileged occasions which the eR has 
recognised, for different reasons, but in all cases for good and practical reasons. 
In the class of cases which we have now to consider, the thing said or written is 
said or written in an inquiry which takes place in the administration of the law; 
that it is said on a privileged occasion with regard to some persons is undoubted. 
It was admitted by counsel for the plaintiff that for some purposes counsel are 
privileged; but he said that the privilege exists only as long as the counsel is 
acting bona fide, and is saying what is relevant to the proceedings in which he is 
engaged. He goes on to contend that counsel who do not act bona fide are not 
protected, and that, if what is said is irrelevant, the counsel is not a person to 
whom the privileges applies. That is the question which we have to decide. 

The result of the decisions is that we have got so far as this, that what is said 
in an inquiry held for the purpose of the administration of the law is as to some 
persons privileged. What persons are to be included? There may be mentioned 
(though I do not say it is an exhaustive list) judges, counsel, parties, and witnesses. 
As to judges, parties, and witnesses, there have been decisions, and it has been 
held that whatever is said by them with reference to the matter which is the 
subject of inquiry is privileged, and they are not liable. It has been suggested that 
this is so only in some cases, that is, that judges who are acting without malice, 
and saying what is relevant, are not liable; that parties acting without malice and 
evant are not liable; and that witnesses acting without malice, 
and saying what is relevant are not liable; but it is said, as to all three classes, 
that if they speak without relevancy and with malice, they are not privileged. I 
am inclined to think that, as to some of these classes of persons, there.is not the 
same statement of law to be found in the judgments of the different judges; some 
judges will not carry the doctrine further than they can help, while others are 


inclined to carry it to the full extent. 

As to witnesses we have Revis v. 
These are the chief cases as to witnesses. 
that all witnesses, speaking with reference to t 
of inquiry, whether their statements are relev it or . 
actuated by malice or not, are not liable to any action in respect of such ee 
whether made by words spoken or by affidavit. Different reasons are given for the 
exemption in the different cases, but, though different, the reasons are not pair 
sarily inconsistent. What we have to do is to get at a rule which is wide enough 

ver all the classes of cases if we can. 

aor sab been suggested that although a counsel may not be liable a an ie 
for slander, he might be liable to another action on the case, name ica sale. 
analogous to the action for malicious prosecution, 1n which the saree ae 0 
further than to show that the defendant made a false statement, and one W sae 
was false to his own knowledge, and must allege and prove a want of ae , 
and probable cause. This has been said by great judges, and, erate: ; i 
some hesitation in dealing with the proposition, but 1b seems to me to be wholly 


saying what is rel 


Smith (1) and Henderson v. Broomhead (2). 
The general result of the decisions is 
he matter which forms the subject 
ant or not, and whether they are 
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untenable. How can a man maintain an action, which be could not otherwise 
maintain, by altering the form? It seems to me that every objection which applies 
to the action for slander would apply to the other suggested action. I will deal 
with it by using the words of one of the most consummate pleaders, Crompron, J. 
In Henderson v. Broomhead (2) he said (4 H. & N. at p. 579) : 


“The attempts to obtain redress for defamation having failed, an effort was 
made in Revis v. Smith (1) to sustain an action analogous to an action for 

. s 9 : 
malicious prosecution. That seems to have been done in despair. 


This is a strong and picturesque statement showing an absolute denial on the 
part of that learned judge that the new cause of action which had been suggested 
could exist. 

In answer to the action for defamation for words spoken by counsel in the 
conduct of a case, it is said that from the time of Queen Elizabeth downwards 
such an action has never been successfully maintained, and within the last thirty 
years there have been decisions and dicta which are inconsistent with the right 
to maintain such an action. In the case of the other suggested action, the same 
answer may also be given, and every objection equally applies. No lawyer has 
ever heard of such an action having been successfully brought, and it is impossible 
to suppose that, if it could be maintained, the occasion for bringing it has never. 
arisen. In Henderson v. Broomhead (2), in the part of his judgment immediately 
preceding the passage which I have just read, Crompron, J., made the following 
observations (ibid.) : 


‘“My brother Martin held that, even if the slanderous matter was proved to be 
malicious and false to the knowledge of the defendant, the action would not lie. 
No action will lie for words spoken or written in the course of any judicial 
proceeding. In spite of all that can be said against it, we find the rule acted 
upon from the earliest times. The mischief would be immense if the person 
aggrieved, instead of preferring an indictment for perjury, could turn his 
complaint into a civil action. By universal assent it appears that in this 
country no such action lies. CressweELL, J., pointed out in Revis v. Smith 
(1) that the inconvenience is much less than it would be if the rule were other- 
wise. The origin of the rule was the great mischief that would result if 
Witnesses in courts of justice were not at liberty to speak freely, subject only 
to the animadversion of the court.” 


It is true that the reasoning in that case was only applied to the case of a witness; Ge 


but the reason of the rule with regard to witnesses is given, and that reason is not 
peculiar to the case of a witness or a party, for the reason for the privilege is that 
the words written or spoken are written or spoken in the course of administration 
of the law. The reason is founded on public policy. 

Scott v. Stansfield (8) was the case of a judge. Ketiy, O.B., in giving judgment 
for defendant, said (L.R. 8 Exch. at p. 222): ; 


“The question raised upon this record is whether an action is maintainable 
against the judge of a county court, which is a court of record, for words 
spoken by him in his judicial character, and in the exercise of his functions as 
judge in the court over which he presides, where such words would, as against 
an ordinary individual, constitute a cause of action; and where they are alleged 


to have been spoken maliciously and without probable cause, and to have 
been irrelevant to the matter before him.”’ 


The Chief Baron proceeds to lay down that the privilege applies to all judges, 
whether of superior or inferior courts, and continues as follows (ibid. at p- 223):  ~ 


“This provision of the law is not for the protection or benefit of a malicious or 
corrupt judge, but for the benefit of the public, whose interest it is that the 
judges should be at liberty to exercise their functions with independence and _ 





A 





’ 


‘ 
C.A.] MUNSTER v. LAMB (Sm Batrox Brerv, M.R.) 795 


\ without fear of consequences. How could a judge so exercise his office if he w 
in daily and hourly fear of an action being brought against hirn, and of haviss 
the question submitted to a jury whether a matter on which he had comm é ‘i 
judicially was or was not relevant to the case before him?”’ poet 


The reason of the privilege is there stated to be publi i | 
gree public policy. Martin, os adds 


“If words spoken under such circumstances were the subject of an action of 
slander, the most mischievous consequences would ensue; no judge, as my 
Lord has pointed out, would then be able freely to administer jushite for if 
it were alleged, as is the case here, that he spoke falsely and mslislonsls and 
not bona fide in the discharge of his duty, and that what he said was coslaweds 
to the matter in hand, a jury would have to determine the question whether 
what he said in the course of a case which he had jurisdiction to try was or 
was not said under the circumstances so alleged. What judge could try a case 
with any degree of independence if he were to be afterwards subject to have 
his conduct in the administration of justice commented upon to a jury, and 
the propriety of it determined by them?”’ ' 


Xa 


y It seems to me that he means not only the question of relevancy, but the whole 
question, and holds that for the sake of the public benefit, and looking to the 
balance of convenience, it is better that a judge should not be subject to.any fear 
in consequence of what he may say in the course of a case which he has to try. 
It follows, therefore, that both witnesses and judges are within the rule, and are 
privileged, although they may be acting from an indirect motive and with malice. 
The law says if in some particular case this happens, still it is better on the whole 
to state distinctly that no action will lie. 
There is a later case as to a witness, Dawkins v. Lord Rokeby (4). The decision 
proceeded on the assumption that the statements made were false and malicious, 
and yet it was held that no action would lie. Nothing could be more strong or 
7 decisive than that case. 

What is the ground of the rule thus laid down? ‘The rule was not made in order 
to protect the witness who makes false and malicious statements, and it does not 
look to the benefit of the person injured by such statements, but proceeds on the 
ground of public policy, in order that the administration of law may be free, and 
that a witness may give evidence with no fear of ever being charged in an action 

} for anything that he may have said in the course of his evidence. The same 
point was decided in the Gommon Pleas Division, and in the Court of Appeal in 
Seaman v. Netherclift (5), a case which proceeded on the same ground. We find 
also that the same rule applies to the case of parties to an action. If it is right, 
for the reasons which have been given, that the privilege should attach to judges 
though they act with malice and speak falsely, and have no reasonable ground ss 
what they:say, how can it be suggested that it 1s not for the public benefit that 
counsel should be within the rule? Of all the three classes, judges, witnesses, and 
counsel, the person who most wants to have his mind clear from fear of the tT 
sequences of what he may say is a counsel who is engaged in the conduct ; ; 
case. A counsel is in a position of extreme difficulty, for he has not to speak 0 
the things which he knows; he does not know whether the facts which he : = 
structed to bring forward are true or false, but he has to argue in cid .; ; 
proposition which will best advance the case of his client. If in ; - mg O 
these difficulties he is to be called on to consider whether what he ge : si 
in support of his client's case ‘3 relevant to the question at issue, 1 a eS 
subject to the risk of being liable to an action, should he, by an oe i 1 ts eth 
or in consequence of incorrect instructions, make a statement whic pi ae 
not to be relevant, the difficulty of doing his duty will be greatly eee Wee 
wants protection more than the judge or the witness, and ae ee sc : 
the public benefit. In my opinion, the reason of the rule covers him, not merely 
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as much as the other classes of persons, but more, in order that he may be able 
to keep his mind free for the performance of his duty. It is illogical to my mind 
to say that counsel do not want protection. The protection 1s given, not for the 
benefit of a man who may wish to act with malice, but because, if the rule were 
otherwise, an innocent counsel would be in danger, and would be put to trouble. 
It is better that the rule should be made large, even though it may be large 
enough to cover the case of a man who acts with malice and is guilty of misconduct. 

In Dawkins v. Lord Rokeby (4) the judgment of the Court of Exchequer 
Chamber, which was delivered after the case had been elaborately argued, was a 
written judgment, and, therefore, must have been in terms laid before each of 
the judges who took part in the decision, and each judge must have written on the 
back of the judgment his assent to the terms which it contains. That judgment 
lays down the proposition that no action lies for words spoken in legal proceedings 
against different classes of persons, including counsel. In R. v. Skinner (6), Lorp 
MANSFIELD, a master of legal knowledge, who took pride in laying down principles, 
states the rule in similar terms. That of itself is a very strong authority; and, 
moreover, Lorp Mansriexp’s rule was adopted by the Court of Exchequer Chamber 
in Dawkins v. Lord Rokeby (4) (L.R. 8 Q.B. at p. 264). 

The reasons for the rule are, I think, more applicable to counsel than to any 
other persons, and this remark seems to apply to the rule as stated in Kennedy v. 
Hilliard (7) in the elaborate and learned judgment of Picor, C.B.—a judge of 
immense learning. He says (10 1.C.L.R. at p. 209): 


‘‘Upon a review of the authorities, it appears to me that the law is correctly 
laid down in the following proposition, with which Mr. Srarxig, in his TREATISE 
oN LipeL AND SLANDER, closes his description of this part of the subject, viz., 
‘That an action of slander cannot be maintained for anything said or otherwise 
published by either a judge, a party, or a witness in due course of a judicial 
proceeding, whether criminal or civil.’ I take this to be a rule of law, not 
founded, as is the protection in other cases of privileged statements, on the ~ 
absence of malice in the party sued, but founded on public policy, which 
requires that a judge in dealing with the matter before him, a party in pre- 
ferring or resisting a legal proceeding, or a witness in giving evidence oral or 
written, in a court of justice, shall do so with his mind uninfluenced by the 
fear of an action for defamation or a prosecution for libel.”’ 


It seems to me that we may introduce counsel into this statement, and then the 
rule so stated is the rule of the common law, for the rule requires that a counsel 
speaking in the conduct of a case in which he is instructed shall do so with his 
mind uninfluenced by the fear of an action for defamation. If we take that to be 
the rule, the question of malice, of bona fides, or of relevancy cannot be raised. 
The only question is whether what is complained of was said in the course of the 
administration of the law, and, if this is so, the case must be stopped, for no 
action can be maintained from the moment the fact is established that what the 
plaintiff is suing for was said by the defendant acting as counsel in a judicial inquiry 


in any court of justice. If this rule is applied to the facts of the present case, it 


becomes clear that the plaintiff has no cause of action, and therefore 


the j 
must be affirmed. e judgment 


FRY, L.J.—I concur with the judgment of the Master of the Rolls, and will 
add a very few words. For the purposes of the present argument the facts must 
be taken to be these. An advocate made a statement which was defamatory and 
false and made by reason of malice, but it was made when he was speaking as an 
advocate, and with reference to the case which was being tried; and the eueation 
is: Is it actionable? It is a remarkable fact, and creditable to the legal profession 
that there is no direct decision to be found upon the point; but, although there ia 


not a decision, there are dicta bearing on the question. We have the opinion of 





4 


\ 


C.A.] MUNSTER v. LAMB (Fry, L.J.) 797 


Lord MansrieLp more than one hundred years ago. In R. y 


Aish ; . Skinner (6), he 


**What Mr. Lucas [counsel for the defendant] has said is very just;. neither 
party, witness, counsel, jury, or judge, can be put to answer, civilly or 
criminally, for words spoken in office. If the words spoken are opprobrious 
or irrelevant to the case the court will take notice of them as a contempt, and 
examine on information. If anything of mala mens is found ual 

it will be punished suitably.”’ So ee 


T read this passage in order to show that in stating the rule as to privilege Lorp 
MANSFIELD was dealing with cases where the person whose words were complains 
of was actuated by malice, or mala mens. 

In Dawkins v. Lord Rokeby (4), the rule is thus stated in the judgment of the 
Court of Exchequer Chamber (L.R. 8 Q.B. at p. 263) : 


“The authorities are clear, uniform, and conclusive that no action of libel or 
slander lies, whether against judges, counsel, witnesses, or parties, for words 
written or spoken in the ordinary course of any proceeding before any court 
or tribunal recognised by law.”’ ; 


In the same judgment the following passage occurs (ibid. at p. 268) : 


‘“‘But another ground on which this action must fail, and which embraces the 
great variety of cases in which statements made, whether orally or in writing, 
are privileged and protected, is that by reason of the occasion on which they 
are made, the making of them is not such a publication as will support an 
action for libel or slander. On this ground, whatever is said, however false 
or injurious to the character or interests of a complainant, by judges upon the 
Bench, whether in the superior courts of law or equity, or in county courts, 
or sessions of the peace, by counsel at the Bar in pleading causes, or by 
witnesses in giving evidence, or by members of the legislature in either House 
of Parliament, or by ministers of the Crown in advising the Sovereign, is 
absolutely privileged, and cannot be inquired into in an action at law for 
defamation.”’ 


Although these statements were not necessary for the decision of the particular 
cases, still they are of the highest importance and value, and, in my opinion, 
they declare the common law. The analogous cases are those of witnesses, of 
judges, and of parties. As to judges the cases establish this proposition, that a 
defamatory statement made by a judge, which is false and malicious, and for 
which there is no reasonable or probable cause, is not actionable, and a similar 
rule prevails with regard to a witness. Why should a judge who pie a 
office by his misconduct, and is guilty of conduct of the worst ee a a 
protected, and why should a witness, who is guilty of perjury, and, actuate 7 y 
malice, makes a false statement affecting the character or interests of ais other 
person, be protected? The reason is not because the conduct ei Merce 
ought not to be actionable, but because actions would be gure ‘ os arn 
was no malice and no improper conduct. We must bear in min ea a oe 
was not made in order to protect those who are actuated by ma Re ape oe 
falsely, but because others would be liable to be vexed by ee 4 ih ee 
and convenience apply the rule to the case of counsel. ee abu a ia 
over the proceedings before it, and has stringent powers re he aia pei pe 
venting abuses, and if such an action could be maintained 1 ere “0h a ees 
counsel would be free from the apprehension of being ig ye wt ater 
fee] himself called upon to say in the Te A maintained Tit ees 

ini ch an action ought not uy 
leat. ‘se Saoeaai “iw arrived at shows how strong the duty is in foro con 


acienti« not to abuse the privilege of counsel. 
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SIR BALIOL BRETT, M.R.—I wish to add, as to what was said by Lorp 
Denman in Kendillon v. Maltby (8), that, as is obvious from our judgments, we 
ith it. 

a ae Appeal dismissed. 


Solicitors : William Brewer; Palmer & Bull, for Lamb & Evett, Brighton. 
[Reported by P. B. Hurcutns, Bsq., Barrister-at-Law. | 


LYELL v. KENNEDY (No. 1) 


{House or Lorps (The Earl of Selborne, L.C., Lord Watson, Lord Bramwell, 
and Lord FitzGerald), February 26, 27, March 1, 2, 19, 1883] 


[Reported 8 App. Cas. 217; 52 L.J.Ch. 385; 48 L.T. 585; 
31 W.R. 618] D 


Discovery—Interrogatory—Action for ejectment—Matters within defendant’s 

knowledge tending to support plaintiff's case. 

A plaintiff in an action of ejectment suing on a legal title may administer 
interrogatories relating to matters which are within the defendant’s knowledge 
and tend to support, not the defendant's, but the plaintiff's, case. This does 
not in the least trench on the rule that a plaintiff in ejectment must succeed, EH 
if at all, on the strength of his own title, and not on the weakness of the title 
of the defendant in possession—in other words, that the plaintiff must prove ; 
his title before the defendant can be called on to enter his defence. 

In an action for ejectment the plaintiff had to prove that the persons through 
whom he claimed were co-heiresses of a person who at the time of her death 
was seised of the land sought to be recovered. -He also had to repel the defence F 
of the statute of limitations set up by the defendant. 

Held: the plaintiff was entitled to administer to the defendant interrogatories 
relevant to these two matters. 

Horton v. Bott (1) (1857), 2 H. & N. 249, explained. 


Notes. Distinguished: Ponsonby v. Hartley, [1883] W.N. 44. Considered : 
Hunnings v. Williamson (1888), 10 Q.B.D. 459; Roberts v. Oppenheim (1884), G 
26 Ch.D. 724. Distinguished: Horton vy. Donnington (1886), 2 T.L.R. 789. Re- 
ferred to: Hall v. Truman, Hanbury & Co. (1885), 29 Ch.D. 807. Bidder v. Bridges 
(1885), 29 Ch.D. 29; Leeke v. Portsmouth Corpn. (1912), 106 L.T. 627. 

As to interrogatories in actions for the recovery of land, see 12 Hatspury’s Laws 
(8rd Edn.) 75, 76; and for cases see 18 Diagsr (Repl.) 201-208. 
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Appeal by the plaintiff in the action from a decision of the Court of Appeal (Si 
Groroe Jesser, M.R., Brerr and Horxer, L.JJ.), affirming a decision of Bacon, 


V.-C., in an action brought by the appellant to recoy i 
er possessi 
houses at Manchester, and for mesne profits. ; on of lene 
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_ appear to me to follow from these | 
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cine sage by his statement of claim, alleged that one 
oe bape ey question at her death, that she died intestat 
suet ee . Ag ; at in 1880 her heirs-at-law conveyed their ee = 
Kasay Saale ? os ep aintiff). He further alleged that the deloodany tat 
Ake on ne property Since the death of Miss Duncan as agent nd 
— ne salon sam ” for xy heir-at-law. The defendant denied the ve ari 
a eae re an pleaded the Statute of Limitations. The aan 
anaes ei ~~ ) interrogatories relating to the pedigree and the alleged 
ae Bee ae = rg is declined to answer on the ground that ther ee 
ee abel ¥ fide. The plaintiff took out a summons for faethe and 
ered bs a pata oo dismissed the summons, and his decision was 
Rr ee re ppeal, on the ground that before the Judicature Acts 
= ag y could not have been filed in aid of an action of ejectment, and 

at no such right as alleged had been given by the Judicature Acts, whi bh = 
altered the procedure. The plaintiff appealed to the House of teats is, 

McClymont for the appellant. : 

Horton Smith, Q.C., and Clare for the respondent. 

At the conclusion of the arguments their Lordships announced that they w 

us. ag ‘ould 

oorelggs decision of the Court of Appeal, but would give their reasons ae later 

Mar. 19, 1883. The following opinions were read. 
ieras: slang OF SELBORNE, L.C.—The action i this case (brought in the 

| ry Division of the High Court of Justice) is to recover possession of real 
estate in England, with mesne profits, by a legal title. The plaintiff exhibited 


Anne Duncan had been 


- interrogatories in the ordinary course to obtain discovery from the defendant of 


certain matters which (as I understand them) are all relevant to the plaintiff’s and 
not to the defendant’s case. To these interrogatories (with an exception, which I 
need not more particularly mention) the defendant has in effect refused to give any 
answer; and in that refusal he has been upheld by the judgments of Bacon, V.-C., 
and of the Court of Appeal. : 
I should be very sorry to encourage appeals to your Lordships’ House from interlo- 
cutory orders upon interrogatories raising no question of principle. But this appeal 


.does raise an important question of principle. The decision of the Court of Appeal, 
as understood by both parties, proceeded upon the general eround that a plaintiff 


by a legal title, is entitled to no discovery, even of matters 


in ejectment, claiming 
from the defendant in possession. It 


relevant to his (the plaintiff's) own case, 
was held (I think correctly) that the right of discovery under the present Rules 
of the Supreme Court is not in principle more extensive than it formerly was in 
the Court of Chancery ; and the plaintiff’s counsel was challenged to produce authori- 
ties in support of the right of a plaintiff in an action of ejectment at law to file 
and obtain an answer to a bill of discovery in equity. This, as I understand, he 
was not at that time prepared to do; and it seems to have been concluded that 
the settled course of practice in equity was against the existence of such a right, 
and that this practice was founded upon principles which are, indeed, altogether 
beyond question—viz., that a plaintiff in ejectment at law must succeed (if at 
all) by the strength of his own title, and that it is against public policy to assist 
him in searching into the evidences of the defendant's title. Reference was also 
made to a case at law of Horton v. Bott (1) in which discovery of matters relevant 
only to the defendant's title was very properly refused. It does not, however, 

wrinciples, or from Horton v. Bott (1), that a 
al title, ought to be denied that 
and tending to support, not 
law would be entitled 


action of ejectment, suing upon a leg 
the defendant's knowledge, an 
to which a plaintiff at 


plaintiff in an 
discovery of matters within 
the defendant's, but the plaintiff's case, 
in any other kind of action. 

In the arguments before 
geries of authorities, which, 


lant’s counsel produced a 


‘our Lordships the appe 3 
t th he Court of Appeal, might, 


if they had been cited in t 
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not improbably, have satisfied that court (as I believe they have satisfied all your 
Lordships) that bills of discovery in aid of the title of the plaintiffs at law, in 
actions of ejectment, were neither unknown to the Court of Chancery nor excluded 
by any rule or practice of that court—on the contrary, that they were dealt with 
in the same manner and on the same principles as similar bills in other cases. 
If there had been such a course of practice as that supposed, it must have been 
familiar to the leading writers on the law of discovery, Sir James Wreram and 
Mr. Hare. There is, however, no trace of it in the learned treatises of either of 
those authors.. What they say is inconsistent with it. Mr. Harn’s Discovery OF 
Eviwence was published in 1836, before that of Srr James Wieram, by whom it is 
much commended. He gays (at p. 198): 


“That which has been said of the action of ejectment [quoting Lorp Mans- 
FIELD’s words in Roe d. Urry v. Harvey (2) (4 Burr. at p. 2487): “The plaintiff 
cannot recover but upon the strength of his own title,’ etc.] seems not less 
applicable to every suit seeking to change the right and the possession of property. 
...A case has been put of an ejectment brought against a party in possession, 
who cannot, by filing a bill against the plaintiff in the action, compel a dis- 
covery of his title deeds by merely alleging that they would show that he had 
no title. The defendant is left to sustain his case or defend his possession as 
he may. The purposes of justice are accomplished in affording to the plaintiff 
all the evidence that tends to establish affirmatively the facts upon which he 
insists.”’ 


Sm James WiGRam in his work on Discovery (2nd Edn.), p. 14, lays down what. 
he calls ‘‘the two cardinal rules of the law of discovery,’’ as follows : 


‘First, the right, as a general proposition, of every plaintiff to a discovery of 
the evidences which relate to his case; and secondly, the privilege of every 
defendant to withhold a discovery of the evidences which exclusively relate 
to his own.” 


In the several ‘‘propositions’’ founded on these two cardinal rules, which he pro- 
ceeds to formulate, and to the elucidation of which the rest of his treatise is 
devoted, his language is equally large; and the exceptions from and qualifications. 
of those rules and propositions, which he examines in detail at pp. 79 to 120, 
do not touch the present question. He states expressly (p. 122) that the expression 
“every plaintiff’’ is meant by him to include a plaintiff at law who files a bill 
for discovery only in equity, as well as a plaintiff in equity who seeks relief. 

Examples of bills for discovery only, in aid of actions of ejectment brought in 
courts of law, are found in Crow y. Tyrell (83), Wright v. Plumptree (4), Pennington v. 
Beechey (5), Drake v. Drake (6), Bennett v. Glossop (7), and Brown v. Wales (8), cases 
which came (all but one of them) on demurrer or plea before Sir Joun Leacu, Srp James 
Wiaram, and Sir Jonn Wickens. In four of those cases the demurrer or plea was over- 
ruled, and it was held that discovery must be given; in another, a plea of purchaser 
for valuable consideration without notice (as to which see WiGRAM oN DIscovERY 
(2nd Kdn.), pp. 81, 82) was: allowed. The sixth came before the court, after a 
full answer, upon a motion for the production of deeds, which was refused because 
the deeds appeared by the pleadings to be evidence of the defendant’s title only, and 
for no other reason. In none of those cases was there the least trace of any objection 
in principle, to such a bill of discovery. In one of them (Drake v. Drake (6)) 
Sm James Wicram said (3 Hare, at pp. 525, 526) ; 


“This is a mere bill of discovery in aid of an ejectment. ... The allegation 
[of the plea] if true, is not at law a bar to the action; and, if the plaintiff i 
entitled to the relief he seeks at law, he is prima facie entitled to erm 
also. If the plaintiff is entitled to recovery at law, his right to discover rd 
prima facie incident to his right to the relief; and the defendant can no aoe 
refuse to give discovery in such a case than he could refuse to answer a bill 
in this court, when the right to relief in equity could not be controverted.”’ . 
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A Butterworth v. Bailey (9) is another case of a bill’ i 
; : of discov in ai 
oe were a before Lorp Expon, iden wll nie domed 
aes ac : y adding @ prayer for relief. The motion wag refused but 
pon grounds not implying any doubt that the bill, as it stood 
according to the course of the court. In Hylton v. “doe an (10 re eras 
not for discovery only, but also prayed that the defendant 6 the : pssst ages 
B ment might be restrained from setting up outstanding terms Lor aie te sake 
an interlocutory motion for an injunction, saying (6 Vea at ? 294) Be tee 


ie =e two ways of Proceeding. You may get a discovery in aid of an 
Lo ment; but, if you will have equitable relief to aid the trial of your title 
at law, you must have that relief upon a decretal order prior to the trial at law.”’ 


5 Sones, 3 gat? (11) was a case in which the plaintiff, stating in his bill a legal 
itle to land, on which he was about to proceed at law, asked relief, to which 
demurrer was allowed. Sir WiiusaMm Grant said (3 Mer. at p. 170): — a 
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“It this had been a bill merely for discovery, there are several parts of it to 
which an answer must undoubtedly have been given.”’ | 


) It was admitted by the learned counsel for the respondent that discovery in aid 
of an ejectment at law might always be obtained by a bill praying relief, even if 
the relief were only to prevent the setting up of outstanding terms. 

It is urnecessary to consider whether the present action, in a court which can 
give both discovery and relief, may not (for this purpose) be equivalent to a bill 
praying relief; because the right to discovery really rested upon the same principles 

_ whether relief was prayed or not, and whether there was or was not any special 

y equity beyond that which was, in all cases alike, the foundation of the right to 

_ discovery. Upon this point, Str James Wreram's authority in his Law or Dis- 
COVERY may again be referred to. He states (pp. 5, 6) that the distinction between 
bills of discovery and bills for relief, 


“‘so far as principle is concerned, has no real existence. . . . The right of dis- 
covery is, in both cases, founded upon one and the same principle” 


_ (see also ibid: p. 122). 
I am, therefore, of opinion that the general ground on which the judgment appealed 


from appears to have proceeded cannot be maintained; and that, unless the whole 
matters inquired into by the interrogatories which the defendant has not answered, 
are irrelevant to ‘‘the plaintiff's case about to come on for trial,’’ in the words 
| of Srr James Wicram’s second ‘‘proposition’’ (Wraram on Discovery, p. 15), the 
defendant must make some sufficient answer to those matters. The plaintiff 
claims by conveyance from alleged co-heiresses of Ann Dunean, who died in 
1867, being at the time of her death entitled to and seised of the land sought to be 
recovered in the action as the defendant admits. The plaintiff will have to prove 
at the trial that the persons through whom he claims were in fact the heirs of 
Ann Duncan. In aid of that part of his case, he has addressed to the defendant, 
by his 20th and 21st interrogatories, a series of questions which are certainly not 
irrelevant. The defendant, by his answer, has claimed privilege for any eins 
which he may possess on the subject of those questions; but he has aor to rs 
i ‘ed with the particularity and distinctness necessary to reduce the 
ee cons hi i learly within the privilege which 
discovery, which he so declines to give, to matters clearly wi r 


claims. irship, it wi 

+ the plaintiff succeeds in establishing the fact of jean ¥ Pease 
necessary for him at the trial to repel the defence of “in ere . aloe ye 
the action having been brought more than twelve years a ter oe othe eH 
Most of the special averments in the statement of ny a ‘ they ue 
founded on them, have for their object to repel that de ei 1) have to bé 
proved in fact (the heirship being also proved), aes, acter a a law. Unless 
determined at the trial whether they are sufficient for that pee ; mt senidenl 
their insufficiency is so manifest as to make it certain that they raise q 


804 ALL ENGLAND LAW REPORTS REPRINT [1881-5] All E.R. Rep. 


proper for determination at the trial (whatever the facts may then turn out to be), 
the plaintiff ought to be at liberty to prove this part of his case by all proper means, 
discovery included. The case, so set up by the plaintiff, amounts in substance 
to this—that the possession which the defendant has had of Ann Duncan's estate, 
from the time of her death, was obtained and retained by means of the assumption 
by him of a fiduciary character towards her heirs whoever they might be, and 
that he had, from time to time, made admissions to that effect, acknowledging 
himself to be accountable on that footing, sometimes by writing under his hand, 
and sometimes on oath, including two letters addressed by him to the plaintiff 
himself, though before the plaintiff had any title. The plaintiff, as I understand 
his pleading, claims the benefit of the fiduciary relation, so alleged to have been 
undertaken by the defendant; and he will doubtless, at the trial, insist that when 
he commenced this action he was entitled to, and did, affirm and ratify, and that 
the defendant was estopped from denying, that fiduciary relation. 

I express no opinion on the question, whether this case, if established, will be 
sufficient in law to repel the defence of the Statute of Limitations, but I think it 
raises a question proper to be determined at the trial upon such facts as_ the 
plaintiff may then be able to prove, and not proper to be prejudged by an interlo- 
cutory order upon interrogatories, at this stage of the action. The defendant, 
therefore, must answer the interrogatories relevant to that portion of the plaintiff's 
ease. It is no sufficient objection that the plaintiff may have, and to some extent 


(on his own showing) has, other means of proving the facts inquired after. Admis- 


sions of the facts by the defendant might simplify the proof, and materially 
diminish the expense of trial. 


Of the interrogatories in detail (of which I cannot approve the length) no more ° 


need now be said than that I think they ought generally to be answered in substance, 
subject to any privilege against particular discovery which the defendant may be 
entitled to claim. What I propose to your Lordships is to reverse the order 
appealed from, and to remit this case to the court below, with a declaration that 
the respondent ought to put in a further and better answer to the appellant’s 
interrogatories. The respondent ought, I think, to pay the costs here and the 


costs of the summonses in both the courts below, whatever may be the result of the 
action. 


LORD WATSON concurred. 


LORD BRAMWELL.—I agree in the conclusion that has been arrived at, and in 
the reasons given. But I wish, also, to call attention to the principle which should 
govern this case, and seems to have been lost sight of except by Brerr, L.J. 

Strange to say, it seems to have been supposed that Horton v. Bott (1) was an 
authority for the decision now under consideration, and the opinion there expressed 
was quoted with approval as justifying that decision. There could not be a greater 
mistake, As a general rule, a party to a suit in the superior courts has, to support 
his own case, a right to discovery from his opponent. This must be because the 
law supposes that the ends of justice will be furthered thereby. But it is said 
that the case of a plaintiff seeking to recover land is an exception to this rule. 
T cannot agree. Such an exteption can only exist because justice in such suits 
would not be furthered by such discovery, or because it is not desirable that it 
should be. It seems to me impossible to say the former. The truth will be got at 
by the same means in suits to recover land as in other suits. We are driven ‘tien 
fore, to the only other reason, namely that in such suits it is not desirsbid that 
justice should be furthered thereby, which is impossible. Why should it not? 
Why not by all the means by which it is furthered in other suits? = 

It was said by Brerr, L.J., that public policy is opposed to it., Why? It i 
said that the plaintiff in such a suit recovers on the strength ofshis ek title. 
Supposing that was true in such suits, and in them only, why should lie not be ot 
liberty, in order to show its strength, to use this procedure, as in all other site 
to prove facts? But the truth is, a plaintiff always, if he recovers, does so ie 


be] 
ied 
e 








- this was a point of high public policy, 
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the strength of his own title. If the action is for the dete 
eater show a title to it. If on a bill of exchange, he must show th 

nt is a party, and so on. I see no reason in principle for the de it en 
contention. As to the authorities, they are, to my mind, clear f ie : 
After the examination of them by the Lord Chancellor, I will wr Sih ogi: 


Lordships with any further remark - , 
Te, y arks. I am of opinion that this appeal should be 


ntion of a chattel, the 





pa FITZGERALD.—I also have arrived at the conclusion that the order 
ot the Court of Appeal cannot be sustained, inasmuch as the rule on which j 
supposed to rest does not exist. pete Pe 
There is no principle proper] i i 
sn y applicable in support of that order, and it 
to me that it does not recommend itself to our notions of justice. ‘There eae 
no doubt what the Court of Appeal intended to decide, as the language of the 1 d 
justices is so plain and clear. Brert, L.J., said: it hak 


‘Therefore this action seems to be clearly an action brought to recover pos- 
session of land, and the right to recover is rested upon ie legal title oF ae ‘ 
plaintiff. The question, therefore, is whether in such an action as that the 
plaintiff can interrogate the defendant upon the matters affecting the plaintiff's 
wey ort will put it as high as this—whether he can interrogate the defendant 
at all. ~ 


He proceeds to discuss that question, and after some observations on the rule 
that a plaintiff in such an action must succeed, if at all, on the strength of his 
own title, he says that the plaintiff 


‘‘must show that he himself has the legal title, or a superior title to that of 
the person who is in possession, and he must show it entirely by his own 
means, and until he has shown that prima facie case the defendant is not 
called upon to answer anything, or to disclose anything.”’ 


He adds as a conclusion: 


“‘Therefore, neither before the Common Law Procedure Act, nor afterwards, 
was it possible for either of the courts properly to allow a plaintiff in ejectment 
to interrogate a defendant for the purpose of supporting the plaintiff's claim.”’ 


‘ Sm Grorce Jessen, M.R., puts it as forcibly and as clearly. After inquiring 


whether there was any case in which a court of equity had enforced discovery under 


such circumstances, he observes : 
and the reason is obvious, that it would be against 
public policy... . The object of it all was simply to make a man recover in 
an action of ejectment by the strength of his own title alone, and I think there 
was a good reason for it; but reason or no reason the course of practice 1n 
these actions is conclusive as to the non-existence of the right to file a bill 
for discovery by defendants in actions of ejectment; and we do find special 
exceptions in actions for the recovery of land where the landlord’s title is 
admitted, but we find no such case where the person claiming adversely to the 
defendant has been admitted to do that.”’ 
The counsel for the respondent took very high ground indeed when he urged that 
and the case has been argued at great 
tions of ejectment on a legal 
t number of cases were cited 
1 textbooks of considerable 
ht under our notice. 


“There is no such case, 


length, as involving a principle applicable to all ac 
title when the plaintiff's title is controverted. A grea 
and commented on, and we were referred to severa 


thority, and several cases in point were discovered and broug ler 0 
T entirely agree with the Lord ‘Ghansellor; as the result of the rosea ens ? ne 
authorities, that there exists no rule or practice in equity se . orba - 
enforcement’ of discovery in aid of an action of ejectment founde a rf se 
title; and that, on the contrary, bills of discovery 1n such cases were entertained, 
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and discovery enforced, as in other cases. Having arrived at that ya the 
appeal must be allowed, and the defendant must answer. If the interrogatories 
have not been put bona fide, or are oppressive, or irrelevant, or scandalous, or are 
subject to any other valid objection, it will lie on the defendant to apply to strike 
them out; or he may refuse to answer some of them on special grounds, or he may 
seek to postpone some portions of the discovery until the plaintiff has established 
heirship. ae te ak 

I may be permitted to observe that your Lordships’ decision does not in the least 
trench on the rule or maxim so much relied on in the court below that a plaintiff 
in ejectment must succeed, if at all, on the strength of his own title, and not on 
the weakness of the title of the defendant in possession; or, in other words, that 
the plaintiff must prove his title before the defendant can be called upon to enter 
on his defence. Possession is enough for him until the plaintiff has shown a right 
to take that possession from him. Melior est conditio possidentis is not confined 
to land, though more frequently applied to the actual and visible possession of land 
than to chattels, for the possession of land has ever been regarded by the law with 
some degree of favour as prima facie evidence of ownership in fee. In R. v. Bishop 
of Worcester (12) it is said (Vaugh. at p. 58): 

‘When you will recover anything from me it is not enough for you to destroy 

my title; you must prove your own better than mine; for it is not rational to 

conclude you have no right to this and therefore I have, for without a better 

right melior est conditio possidentis regularly."’ 


The plaintiff does not contest this maxim nor seek to escape from it. He admits 


that he must prove his title, and can only succeed on a proved title. He claims . 


to be permitted to prove that title. He seeks to do so now by the examination 

of the defendant as to his (the plaintiff's) title, just as he would be entitled to call 

the defendant as a witness on the trial, and examine him as to the pedigree on 

which the plaintiff relies, or any other step in his title on which the defendant 

may be a competent witness. The contention of the defendant, on the other 

hand, seems to be inconsistent. He says the plaintiff must prove his title, but 
‘he is not permitted to interrogate me now as to it, even though I may be his 
only witness."’ 


There is nothing in the maxim, and there is nothing in public policy, or in the 


policy of the law, which deprives the plaintiff of the ordinary right of proving his 
own title by the lips of the defendant. , 

There was one other question discussed in. the case on which I desire to guard 
myself, namely, whether, under the Judicature Acts and rules, the right of 
discovery is or is not more extensive than it formerly was in courts of equity. 
It was put thus. The Judicature Acts are Acts to regulate procedure, not to 
affect established rights; and if there was no right to discovery before the passing 
of the Acts, there is no right to interrogate now. On these propositions I refrain 
from expressing any opinion, save that they are stated too loosely, for there can be 
no doubt that the Judicature Act, 1878, in carrying into effect the object stated 
in its preamble, ‘the better administration of justice,’’ does interfere with and 
alter rights. If the expressions used be limited to “‘discovery’’ and to ‘tadminis- 
tering interrogatories,’’ the rules clearly do make an alteration as to what has been 
called ““right.’’ For example, a court of equity, in the exercise of its auxiliary 
jurisdiction, did not lend its aid to enforce discovery where the action was in respect 
of a mere tort, or to recover a penalty, or enforce a forfeiture; but I should think 
now that a plaintiff may, in an action properly constituted for any of these pur- 
poses, exhibit interrogatories and enforce discovery, [Hunnings vy. Williamson 
(1883), 10 Q.B.D. 459.] It seems to me also not to be very clear that increased 
power to exhibit interrogatories to the defendant and enforte discovery as to the 
plaintiff's title, or vice versa, is an interference with the rights of the party interro- 
gated, or is more than alteration of procedure. Since the passing of the Evidence 
Amendment Acts, making all parties competent witnesses, it is difficult to see that 


I 
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there can be a ‘‘right’’ in any litigant to refuse to answer prc 
a he ae to be called as a witness, and examine “te 
matters. e Judicature Acts and R.S.C., 1875, Ord. 30¢€ 

litigant in every action the right to exhibit Ree i lees a se 
to the protection given by the exercise of judicial discretion, and oe the aay 7 ee 
rules of that order; and probably the intention was to cive tihe miele a. i 
a right to interrogate his adversary as to every relevant matter on which h aie 
examine him if he thought fit to call him as a witness in the cause tise — 


per interrogatories, 
d viva voce to the same 


. Appeal allowed. 
Solicitors : J. Balfour Allan; Rooke & Sons, for Earle Sons & Co., Manchester. 


[Reported by C. E. Matpen, Esq., Barrister-at-Law.] 





LYELL v. KENNEDY (No. 2) 


{House or Lorps (Lord Blackburn, Lord Watson and Lord Bramwell), Decem- 
ber 5, 6, 7, 1883] 


[Reported 9 App. Cas. 81; 53 L.J.Ch. 449; 50 L.T. 277; 
32 W.R. 497] 


Discovery—Interrogatory—Answer—Sufficiency—Privilege—Interrogatory as to 
knowledge, information, and belief—Only information of party interrogated 
acquired through communications with solicitor. 

It is a sufficient answer to an interrogatory as to knowledge, information, 
and belief, for the party interrogated to say that he has no information on 
the subject except what he has acquired as the result of privileged communica- 
tions between himself and his solicitors or their agents for the purposes of 
the action. 

Notes. Followed: Seal v. Turner (1918), 30 T.L.R. 997. Referred to: Bursill 
vy. Tanner (1885), 16 Q.B.D. 1; Re Holloway, Young v. Holloway (1887), 12 P.D. 
167; Sammon v. Bennett (1892), 8 T.L.R. 235; Calcraft v. Guest, [1895-9] All 
E.R.Rep. 346; Ainsworth v. Wilding, [1900] 2 Ch. 315. 

As to answers to interrogatories, see 12 Harspury’s Laws (8rd Edn.) 63 et seq. ; 


and for cases see 18 Diarsr (Repl.) 211 et seq. 


Cases referred to: . 
(1) Lawrence v. Campbell (1859), 4 Drew. 485; 98 L.J.Ch. 780; 5 Jur.N.S. 
1071; 7 W.R. 836; 62 E.R. 186; sub nom. Laurence v. Campbell, 33 
L.T.0.8. 355; 18 Digest (Repl.) 102, 861. 

(2) Minet v. Morgan (1873), 8 Ch. App. 3861; hw 
W.R. 467, L.C. & L.J.; 18 Digest (Repl.) 96, 793. 


42. L.J.Ch. 627; 28 L.T. 578; 21 


Also referred to in argument: 
Agar v. Bective (1823), 1 L.J.0.5S. 
Flight v. Robinson (1844), 8 Beav. 22; 1 
Robinson v. Flight, Flight v. Robinson, 


Ch. 132; 18 Digest (Repl.) 211, 1829. 
8 L.J.Ch. 425; 50 E.R. 9; sub nom. 


8 Jur. 888; 18 Digest (Repl.) 95, 


789. ‘ 2 ‘ igest 
Greenlaw v. King (1888), 1 Beav. 187; 8.L.J.Ch. 92; 48 B.R. 891; 18 Diges 
| sams 9 Hare, 00; 12 L.J.Ch. 128; 6 Jur, 1081; 67 


Barl of Glengall v. Frazer (1842), 
FR. 41; 18 Digest (Repl.) 44, 353. 
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Pavitt v. North Metropolitan Tramways Co. (1883), 48 L.T. 730; 18 Digest 
; , 1850. 

Pts heed aapetiocny 2 Curt. 866; 1 Notes of Cases, 516; 5 Jur. 1041; 163 
7.R. 612; 18 Digest (Repl.) 97, 813. 

Periuie of Kingston's pits (i776), 20 State Tr. 355; 22 Digest (Repl.) 468, 5164. 

Bramwell v. Lucas (1824), 2 B. & C. 745; 4 Dow. & Ry.K.B. 367; 2 LJ 0.8: Bas 

1; 107 E.R. 560; 22 Digest (Repl.) 405, 4355. ‘ 

sree = London and South Eastern Rail. Co. (1872), L.R. 7 Q.B. 767; 
41 L.J.Q.B. 313; 26 L.T. 971; 87 J.P. 182; 20 W.R. 830; 18 Digest (Repl.) 
111, 940. , 

Greenough v. Gaskell (1833), 1 My. & K. 98; Coop. temp. Brough. 96; 39 E.R. 
618, L.C.; 18 Digest (Repl.) 95, 782. 

Manser v. Diz (1855), 1K. & J. 451; 3 Eq. Rep. 650; 24 L.J.Ch. 497; 25 L.T.0.8; 
113; 1 Jur.N.S. 466; 3 W.R. 313; 69 E.R. 536; 18 Digest (Repl.) 100, 836. 
English v. Tottie (1875), 1 Q.B.D. 141; 45 L.J.Q.B. 138; 83 L.T. 724; 24 

W.R. 393; 3 Char. Pr. Cas. 198; 18 Digest (Repl.) 106, 909. 
Philipps v. Philipps (1878), 4 Q.B.D. 127; 48 L.J.Q.B. 1385; 39 L.T. 556; 27 
W.R. 486; Digest (Pleading) 201, 1691. 


A.-G. v. London Corpn. (1850), 2 Mac. & G. 247; 2 H. & Tw. 1; 19 L.J.Ch. 314; | 


14 L.T.0.S. 501; 14 Fur. 205; 42 E.R. 95, L.C.; 18 Digest (Repl.) 9, 50. ‘ 

Harland v. Emerson (1884), 2 Cl. & Fin. 10. 

Dartmouth Corpn. v. Holdsworth (1840), 10 Sim. 476; 59 E.R. 700; 18 Digest 
(Repl.) 105, 895. : 

Wright v. Vernon (1853), 1 Drew. 344; 22 L.J.Ch. 447; 1 W.R. 188; 61 E.R. 
483; 18 Digest (Repl.) 127, 1119. 

Balguy v. Broadhurst (1850), 1 Sim.N.S. 111; 16 L.T.0.S. 385; 14 Jur. 1105; 
61 E.R. 43; 18 Digest (Repl.) 43, 348. 

Lewis v. Pennington (1860), 29 L.J.Ch. 670; 2 L.T. 344; 6 Jur.N.S. 478; 8 
W.R. 465; 18 Digest (Repl.) 229, 1956. 

Russell v. Jackson (1851), 9 Hare, 887; 21 L.J.Ch. 146; 18 L.T.0.S. 166; 15 
Jur. 1117; 68 E.R. 558; 18 Digest (Repl.) 116, 976. 

Glyn v. Caulfeild (1851), 3 Mac. & G. 463; 18 L.T.O.S. 215; 15 Jur. 807; 42 
E.R. 839, L.C.; 18 Digest (Repl.) 106, 905. ; 


Benbow v. Low (1880), 16 Ch.D. 93; 50 L.J.Ch. 35; 44 L.T. 119; 29 W.R. 265, | 


C.A.; 18 Digest (Repl.) 174, 1500. 

Penruddock v. Hammond (1847), 11 Beav. 59; 50 E.R. 789; 18 Digest (Repl.) 
100, 835. 

Pearse v. Pearse (1846), 1 De G. & Sm. 12; 16 L.J.Ch. 153; 8 L.T.0.S. 361; 
11 Jur. 52; 68 E.R. 950; 18 Digest (Repl.) 91, 748. 


Appeal by the defendant in the action from a decision of the Court of Appeal 
(Bacgattay and Corron, L.JJ.), reported 23 Ch.D. 387, affirming an order of 
Bacon, V.-C. 

The appellant commenced an action of ejectment against the respondent in 
January, 1881, to recover property at Manchester, and for mesne profits. In his 
statement of claim he alleged that one Anne Duncan had died seised in fee of 
the property in question and intestate, and that in 1880 her heirs-at-law had 
conveyed their interest in the property to him. In this action a question arose 
as to discovery in ejectment, which was taken on appeal to the House of Lords: 
see Lyell v. Kennedy (No. 1), ante p. 798. In June, 1881, the respondent com- 
menced the present action against the appellant for penalties, on the ground that 
he had brought himself within the provisions of the Maintenance and Embracery 
Act, 1540 (82 Hen. 8, c. 9), by buying a “‘pretenced title,’ within s. 2 of that 
Act [repealed by Land Transfer Act, 1897]. The appellant administered to the 
respondent a number of interrogatories, the only two of which material for the 
2 aes of this report, the 8rd and 81st, related to the pedigree of Anne Duncan. 

€ respondent answered that he had no information on the subject except informa- 
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tion which had been procured by his solicitors for th 
the court below held the answer sufficient. 


McClymont and Robert Wallace for the appellant. 
Horion Smith, Q.C., and Clare for the respondent. 


ne BLACKBURN.—This case has occupied a good deal of time, and a 
number of cases have been cited, but, as it seems to me 
authoriti he : ; | » Most of them are 

es upon matters which nobody would dispute, or for propositi rhich 
are not involved in the question of controversy ‘ee: a ae asters 
thinking that there is no occasion to notice any of them The sti | si 
peculiar one. It is brought on the statute 32 Hen. 8, c. 9 the ena oe 
ing, as a common informer, the penalty of half the value of the one upon : hein 
grounds. It was pointed out that there were objections to the action, : ait 2 
urged that the statute having said that the common informer micht fess tf 7 
penalty by an action of debt, there was an objection to its baimaaeeeo tea % 
doubt whether or no it could be recovered, in this suit which has been becuek 
- in equity [Actions by common informers, with few exceptions, have been abolished : 
“see Common Informers Act, 1951 (30 Hanszury’s Srarures (2nd Edn.) 42}. But, 
as oe objection is coming hereafter, it is unnecessary to express any opinion 
upon it now. . 

The appellant, as he was entitled to do, made a statement of defence to the 
action, and in that statement of defence he raised two main grounds, which were 
“these: First, he said that the title which he purchased was not-a pretenced title, 
but a real and true title; and, secondly, that the owners were not out of possession 
at the relevant time, for his possession was theirs as he held as agent for the heirs 
of Miss Duncan. I think that it would be premature to express any opinion one 
way or the other as to these defences being good defences or not further than 
to say that they are so plausible and strong that they are defences which the 
defendant is entitled to prove. 

That brings me to the real matter before us. The appellant having set up a 
title just as the respondent had set up a title, the appellant is entitled to discovery 
and interrogatories in aid of his title. I take it to be tolerably clear and certain 
that he is entitled to discovery of all that is in the knowledge of the other party 
whom he is interrogating which would really be material to support his ease, 
and that he is entitled, as it has been phrased, to search the respondent’s conscience 
and to ask him not merely what he may himself have seen, or may himself know, 
but as to all the facts which he has, and all the information which he has for 
forming a knowledge and belief, derived from his agent. That is the general 
rule, and although there are a great many niceties and technicalities upon it, 
which it is not necessary to notice here, it has been established from very early 
times that, for the purpose of public policy and protection, a client may consult 
a solicitor for the purposes of his cause and of litigation which is pending, and 
that, in order to encourage free intercourse between him and his solicitor, the 
client has the privilege of preventing his solicitor from disclosing anything a 
he gets when so employed, and of preventing its being used against him, eerie 
it might otherwise be evidence against him. This further rule has been estab- 
lished, that the other side is not entitled, on discovery, to require the aes 
to produce as a document those papers which the solicitor or attorney os seated 
in the course of the case, and has sent to his client. They may be _ re poe ; 
but they are not to be produced simply for that reason. satel pe 
way, the privilege may extend to many things which do roe ahs 4 oh 
when a solicitor, having made inquiry as “ en aus his Siient I think 

. itto of, a sent g ’ 
having prepared the ~*~ Bee ih saidied thet the other side is not entitled to 
it must be considered as periectly » vot from your attorney." He may show 
Bay: ‘Show me that brief which you cstntd ‘ation for discovery to say: “‘It 
it if he pleases, but it is a good answer to an application tor dis y on 
was prepared for me by my legal adviser, 


€ purposes of the action, and 


my attorney, confidentially, and it is my 
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privilege to say that you shall not read it’’; and I think it was hardly disputed that 
on a discovery of documents you could not discover that brief. . 

It is argued that, though that is so, you may ‘search the conscience of the 
party’? by inquiring as to his information and belief, from whencesoever derived, 
and that it consequently follows that, although it has been said: ‘‘You must not 
inspect that brief,’ you are nevertheless entitled to ask the party himself: ‘*Did 
you not read the brief, and when you had read it, what was your belief derived 
from reading that brief?’’ That, I think, was the position which was taken; 
and the argument in support of it was that, inasmuch as nobody had ever actually 
raised the point, and inasmuch as in all the books of pleading and practice 
where they discuss what is the extent of discovery, nobody has hitherto discussed 
this point, either one way or the other, the silence of people implied that you 
ought to be able to put that.question. As to that, I believe that there is no authority, 
but, as it seems to me, the plain reason and sense of the thing is that as soon 
as you say that the particular premises are privileged and protected, it follows 
that the mere opinion and belief of the party from these premises should be 
privileged and protected also. I do not mean to state—and I mention it in case 
I should be misunderstood—that a man has a privilege to say: ‘‘I have a deed 
which you are entitled to see in the ordinary course of things, but I claim a 


privilege for that deed, because it was obtained for me by my attorney in getting — 


up a defence to an action,’’ or ‘‘in the course of litigation.’’ That would attract 
no privilege at all. So again with regard to another fact, such as a man being 
told by an attorney's brief that there is ground for thinking that there is a tomb- 
stone, or a pedigree, in a particular place—if the man went there and looked at 
it, and saw the thing itself, I do not think that he would be privileged in that 
case, because it is no answer to say: ‘‘I know the thing which you want to 
discover, but I first got possession of the knowledge in consequence of previous 
information.’’ That is not within the meaning of privilege. But when the 
interrogatory is simply: ‘‘What is the belief which you have formed from reading 
that brief?’’ it seems to me—and I think that is the effect of what Corron, L.J., 
says at the end of his judgment in the court below—to follow that you cannot 





* 


A 
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ask that question. It is a new point; it has never been raised before; but it seems _ 


to me that it is right. 
In his answer to interrogatories 3 and 31 the respondent said : 


‘Anne Duncan died ‘at Balchrystie on or about Nov. 5, 1867, without ever 
having been married, and I believe-that she was the daughter of David Duncan, 
of Balhousie. xcept as aforesaid I have no personal knowledge of any of the 
matters inquired after by the 8rd interrogatory, or the first ten subsections of 
the 81st interrogatory. Such information as I have received in respect of the 
said matters, other than as aforesaid, has been derived by me from information 
procured by my solicitors or their agents in and for the purpose of defending 
my title to the said hereditaments, and I submit that I ought not to be required 
to make any further answer to the said 8rd and 81st interrogatories.” 


We know that there was, and is, an action of ejectment pending by the appellant 
against the respondent and that he would naturally employ a solicitor to make 
inquiries, and get up a brief. The first question is: Does the respondent’s answer 
amount to saying: ‘All my knowledge and information on these points is derived 
from reading the brief?’’ I think that it does. I think that is the fair and 
intelligible meaning of it, and that consequently the privilege claimed is good 
as far as it goes. If there was any ground for saying that there was somethin 
which pointed to the fact that the attorney in his researches had found a pedi : 
in Anne Duncan’s repositories in which it was stated who were her next ka I 
do not think that he would be allowed to refuse it; but I do not think that th 

is anything which would lead your Lordships to Suppose that such was th aa 
Therefore, upon the point whether or not that answer was sufficient, I eae 


ft 


H 
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opinion, and I advise your Lordships to come to th i 
Court of Appeal were right/in deciding that no nite Sdiece corcl se ae 
[His Lorpsurr proceeded to discuss answers to other tabieieooakiriax ia i 

for the purposes of this report, and expressed an opinion that th ae 
sufficient, and continued:] The appeal is partially successful and vaottalny ine 
It has failed upon the question which was mainly argued below as h i bean 
mainly argued here. I think that, as the order appealed against ie to b kad 
each party should pay his own costs of the appeal. | ee Ms 


LORD WATSON.—I am. of opinion that it is quite foreign to the duties of this 
House to determine questions of law of great importance and nicety which may 
pees arise at the trial of this action, A certain defence in law founded upon 

egations of fact made in his pleadings is set up by the present appellant, and 
he is entitled to prove these allegations in order to raise the defence which he 
has stated. If he fails to prove his allegations, cadit questio; but if these are 
made out, it will then, and not till then, become the duty of the court to consider 
how far his pleadings in point of law are relevant or sufficient to afford a defence 
to the action. 

Questions of various kinds have been largely discussed at the Bar. Undoubtedly, © 
the most important of them relates to the plea of privilege which is taken by 
the respondent in regard to certain queries which have been put to him. Looking 
to the subject-matter of the 8rd and the first ten sections of the 81st interrogatory, 
it is very obvious in the first place that these relate to matters not necessarily within 
the personal knowledge of this plaintiff; and in the second place, they are not 
matters in regard to which there is any duty upon the plaintiff to inform himself 
- before answering the interrogatories put to him. In many of the cases cited at 
the Bar there was such a duty. But in the present case, the first and most 
important question is quid juratum? What is the real substance of the answers 
which have been given to these interrogatories touching matters, as I have said, 
not personally within the cognisance of the respondent? It appears to me that the 
substance of the answers given by him to these interrogatories is not doubtful. 
He says: ‘‘I have no personal knowledge, but I have certain information derived 
from communications oral or written with my solicitor, and I have no other 
information or means of forming a belief.” That appears to me to be quite 
sufficient to protect him from, discovery, either of the belief which he entertains, 
if he entertains any decided belief, or of the information upon which that belief is 
founded. 

The general principle of law relating to the prot 
between a client and his agent was very well sum 
Lawrence v. Campbell (1). He says (4 Drew. at p. 489) : 


“The general principle is founded upon this, that the exigencies of meine 
require that, in matters of business which may lead to litigation, vhs 
be enabled to communicate freely with their professional advisers, an i “ 
communications should be held confidential and sacred, and that no one shou 


have a right to their production.”’ 


' Again he observes (ibid. at p. 490) : a 
as it formerly was, for the purpose of obtaining 
’ but it clearly ought to be ‘protec- 
de either during or relating to an 
f they pass as professional 


ection of communications passing 
med up by KrNpDERSLEY, Vie Gayaitl 


“Tt ig not now necessary, 
rotection {the word is printed ‘production, 
tion’} that the communications should be made | “ 
actual or even an expected litigation. It is sufficien i 
cormmunications in a professional capacity. 


its limi ras d of in terms by Lorn 
ple and its limits was approver’ a8 by 
oe ai Lo. va Seas Pe Merge (2) in the course of which case his ag pe 
eds deo iavthiorivles very fully, and comes to the same pinion Res 
as are stated in the words I have read from the judgment of Kinperstey, V.-U- 


= 
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T-ooncede that, in professional contact with his agent for professional ea } 
solely with a view to advice and counsel as to a coming or a pending eres. 
a client may be brought into contact with evidence of such a description tha his 
consideration of that evidence must necessarily give him information creating 
a belief which is, in the sense of the law, personal knowledge. It may be real 
and primary evidence of such a description as is calculated to beget some kind ah 
of conclusion in the mind of any intelligent person who considers it; and when 
such a belief is brought home to the mind of an individual it certainly constitutes 
personal knowledge. Personal knowledge, .according to my understanding of the 
expression, is not limited to that which a man sees taking place, deeds done — 
or events occurring before his eyes, but extends to knowledge derived from that 
which is in itself evidence calculated to induce a reasonable belief. On the other 
hand, mere speculative opinions, formed from statements made by his solicitor, 
as to what he conceives will be the import at the trial of depositions or of witnesses 
statements, and what he believes will be the actual result of his solicitor’s confi- 
dential information, are not within the category of personal knowledge; and as 
to his protection against discovery of such, it appears to me that there is no 
principle whatever upon which it can be said that a belief founded upon that 
fluctuating kind of information, which may beget a reasonable belief in one 
sense of the word, is a belief which litigants entertaining it can be compelled 
to state. : 

It appears to me that the respondent has, in effect, stated that, if he has any 
belief at all, it is such a belief as that which I have last described, and that, if — 
he entertains any settled belief, which does not appear, it is derived from informa- 
tion given to him at second hand in the course of communications with his solicitor, 
and that he has no other grounds upon which to form any conclusion at all. The 
interrogatories, as put, call upon him to state, ‘‘as touching the matters in 
question, whether he has received any, and what, information touching all or 
some of the matters therein referred to, and whether he believes such information 
to be true.’’ If the information be of the class which I think is described and 
pointed out by the terms of his deposition on oath, there can be no doubt that 
it is protected by privilege; and it would be a very singular result if, it being 
protected, he was still compelled to answer the query: “‘What is your belief 
upon that subject?’’ To my mind, it is just the same thing as asking him to 
narrate the particulars ‘upon which it rests; because I venture to say that any one 
who is called upon to state his belief in respect of information which he has q 
received, will have very great difficulty in answering that question without 
divulging the information which he has got. Given his belief founded upon such 
materials, and I do not think it will be very difficult to infer from it what passed 
in his confidential intercourse with his agent. 

In the case where a party to a suit is under legal obligation to state his belief, 

I apprehend that he must state the grounds of it. If his belief is that which his H 
opponent desires, IT daresay he will remain content with accepting it; but if his 
belief is different from the conclusion which his opponent is anxious to make 
out, the latter has a perfect right to insist on being told the grounds on which 
it is founded—to test, in other words, the reality and value of that belief. In this 
case the proposition which appears to be maintained is that you cannot get the 
brief which was handed to him, but that you can get the opinion which he formed. L 
As T said before, I think it is quite impossible to separate belief in the mind of 
a litigant, which is derived from such materials as information from his agent 
(it may be a written opinion, it may be partly advice and counsel), from the 
information itself. I cannot see upon what principle he can be called upon to 
state that belief while at the same time he is not under obli 
or even to indicate any one of the grounds upon which it is founded. Therefore, 


in the circumstances of this ease I concur, so far, in the judgment which wa 
pronounced in the court below. ; 7 








As to the other interrogatories I entirely agree 


ae 


which has been derived from privileged and confide 


his belief. I do not say that he would be so bound; I 


H.L.] LYELL v. KENNEDY (No. 2) (Lorp Warsoy) 813 


in the view stated by Lorp Bracxpurn, and I concur in thinkino 
of costs will be very properly dealt with by leaving each party to be 


LORD BRAMWELL.- With respect to interrogatories 3 and 31, I 
opinion that the reason given for not answering them ij ' as, 
are very much those of Lorn Warson. 

The questions put to the respond 

; pondent amount to the following: ‘“What y 
knowledge, information, and belief’? upon such and such matters? The ‘plaintif 
Says: ‘Personal knowledge I have none; information I have none : : 


that the question 
ar his own. 





of 
s sufficient, and my reasons 


re except that 
hs om ntlal communications fr 
my solicitor. Therefore, belief he can have none except that which is ate 


upon that information. How can it possibly be held tha i 

Anti : y b at, not being bound to gi 
the information, he is nevertheless bound to state his belief whieh is step 
upon it? How can that be? It would be most unreasonable to hold that he 
was bound so to do, and I think it may be shown in this way. A man surely 


+9 


__ would be at liberty, if he was bound to state his belief, to state his reasons 


for it, and to say, “That is my belief, founded upon those reasons, and upon that 
information which has been given to me, but I require the defendant to prove his 
case by something other than my belief. My belief may be prima facie evidence 

when we get before a jury, or before the tribunal which is to decide the matter, — 
for aught I know; but still I desire it to be open to me, because the information 
given to me may not be accurate; the jury may not adopt it; they may think 
that I have chosen a conclusion unfavourable to myself without sufficient reason 
for doing so’’—but he cannot avail himself of that right without stating what 
the information was. If, therefore, you compel a man to state his belief founded 
upon privileged information, you would be depriving him of a right which he would 


‘have if his information had been of a different character, not privileged, unless 


he gave up his right to withhold the privileged communication. 

It appears to me, therefore, upon reason and principle, that a man ought not 
to be called upon to state that his belief is founded upon information, which 
information is privileged, and which he is not bound to disclose. It is always 
dangerous to lay down general propositions of that sort, and I should rather like to 
limit my observations to the particular case before us, because one can conceive 
the possibility of such a case as this. A man may be asked: ‘‘What is your 
information and belief as to there being a tombstone in a certain churchyard 
with a certain inscription on it?’’ It may possibly be that his information upon 
the subject is of a privileged character, nevertheless he might be bound to state 

have the greatest misgiving 


about it, because even then what he might say is: ‘I have been told, but I 
bt it very much, even in that 


may have been misinformed’’ I, therefore, dou 
ease. But I desire to do no more than to deal with the particular case before 
us, or with cases of precisely the same character. With respect to the costs, 


I think it is very reasonable that each party should pay his own. . 
Order appealed from varied. 


Solicitors: J. Balfour Allan; Rooke & Sons, for Earle & Sons, Manchester. 
[Reported by CG. E. Maven, Esq., Barrister-at-Law. | 
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LYELL v. KENNEDY (No. 3) 


[Courr or AppraL (Cotton, Bowen and Fry, L.JJ.), March 19, 20, 25, 26, i 
April 8, 1884] 
[Reported 27 Ch.D. 1; 53 L.J.Ch. 987; 50 L.T. 730] 


Discovery—Privilege—Legal professional privilege—Eaxtent—Communications 
between party or solicitor and agent of solicitor employed in preparation of 
party's case—Facts in interrogatory result of deductions drawn by legal 
adviser. , io 

Discovery—Interrogatory—F'urther and better answer—Original answer in- 
sufficient, impertinent, or embarrassing. 
In dealing with an application for a further and better answer to an in- 

terrogatory the court has only to consider whether the answer was insufficient. 
It will not go into the truthfulness of the answer. It will not order a further 
answer on the ground of insufficiency unless the insufficiency is very clear 
indeed. The question is whether the person who is required to answer answered 
that which his opponent has required him to answer, or, in other words, that, 
which he has no excuse for not answering. 

A party will not be ordered to answer an interrogatory where the facts to 
which it relates, e.g., the identity of the heir-at-law of a deceased person, are 
the results of deductions drawn by the legal advisers of the party for the 
purpose of preparing the party’s case. This privilege is not confined to com- 
munications between the party and his solicitor, but is extended to communi- 
cations between the party or his solicitor and agents employed by the solicitor 
in the preparation of the party’s case. 

If protection is claimed on the ground of privilege the court will not require 
a further answer to be made unless it is clearly satisfied, either from the answer 
itself, or from that which is made part of the answer, or from the nature of the 
document regarding which protection is claimed, that the facts cannot be such 
as to justify the protection claimed. But it must not be-a case of mere sus- 
picion. The court must be clearly satisfied that the oath of the party by 
which he claims protection cannot be available for the purpose for which he 
puts it forward. ‘ 

If an answer to an interrogatory is impertinent or embarrassing the court 
may order a further and better answer to be made. 


_ Discovery—Document—Affidavit—Statements of fact conclusive—Further affi- 
davit—Suspicion that party has further relevant documents—Embarrassing 
affidavit, 

Discovery—Privilege—Production of document—Copies of or extracts from 
records or documents publici juris obtained by solicitor. 

Statements as to matters of fact in an affidavit of documents are conclusive, 
but, if the court sees anything to raise a reasonable Suspicion that the party 
giving the discovery has in his possession other documents relating to the 
matters in question, it may require him to make a further affidavit. 

A party cannot be compelled to produce copies of or extracts from publie 
records or documents, although publici juris, made or obtained, not by himself, 
but by his solicitor for the purposes of his case. 

When an affidavit is couched in a form which makes it embarrassing, i.e., 
which prevents the person who asks for it from using it without having thrust 
on him irrelevant matter as part of it, the affidavit ig insufficient, and the 
proper course is to ask that a further affidavit should be put in. An affidavit 


is not sufficient which is so involved in the answefs as not to be capable of 
being used. c 
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Appeal by the plaintiff from a decision of Bacon, V.-C., on a summons taken 
out by the plaintiff for an order that the defendant be ordered to make a further 
> and better answer to interrogatories and a further and better affidavit of documents. 
In January, 1881, David Lyell, the plaintiff, commenced this action against 
the defendant, J. L. Kennedy, for a declaration that Kennedy was a trustee of 
certain hereditaments at Manchester for one Ann Duncan, deceased, her heirs and 
assigns, and for an order that the defendant should give the plaintiff possession of 
the premises, and for certain incidental accounts and inquiries. 
| The statement of claim alleged that Ann Duncan, spinster, formerly of Bal- 
chrystie, in the county of Fife, was,.at her death, seised in fee of the heredita- 
ments at Manchester, and was then in the actual receipt of the rents and profits ; 
that she acquired the property as devisee in fee under the will of her maternal 
uncle, Lawrence Buchan, who died on July 21, 1859; that Ann Panay Tbe 
domiciled Scotswoman, and died at Balchrystie, on or about Nov. au 1 67, 
intestate as to realty in England; that at her death she was the haga 
- descendant and heir-at-law of her father, David Duncan, of pelnoeNs: . pa 
and also ‘of her paternal grandfather, George Duncan, of pee he cs bee 
county, and of Ann Duncan (née Cunningham) his wife ; that at a ae abe 
ancestors of George Duncan were all dead‘and their issue were a A; ynesi 
ments, therefore, vested in Eleanor Bradock (née Cunning am) it Me as 
and Isabella Cunningham, spinsters, of Glasgow, as i celegt pe 9 
co-heiresses of George Cunningham, of Abernethy, in gas ietha thie that 
father of the said Ann Duncan, the paternal ieee i pase cae ae Pe 
Eleanor Bradock’s husband died in October, 1877; and that, by sega plaintiff 
1880, the three sisters conveyed their entire interest 1n af nina - mania 
Further, mec on aah om nage sae adeael the defendant 
eer ieee lrg r, and “‘u on an express trust’’ for her; 
oan ee seed utter bet devth he sian to her executors for the 
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rents due to her at her death. Further, that the defendant continued, after the 
death of Ann Duncan, to receive the rents and profits ‘‘upon an express trust 

for her heir-at-law, and, as he had often since alleged, to pay the same to a 
separate account at a bank to the credit and for the benefit of the heir-at-law 
when he should be ascertained, and that he now held the property for the plaintiff 
in the manner and upon the terms and trusts aforesaid. By his defence ‘Kennedy 
did not admit the pedigree; claimed that the property vested in the three Co- 
heiresses; alleged that the deed of December, 1880, was obtained by the plaintiff 
for the express purpose of instituting the action, and that the deed, which was 
executed in consideration of five shillings, was void at common law and under 
the Maintenance and Embracery Act, 1540 (82 Hen. 8, c. 9); denied the possession 
of the three co-heiresses or any of their ancestors, or that he was or had been a 
trustee; and pleaded the Statute of Limitations. 

The plaintiff in the present action on July 22, 1881, delivered twenty-one in- 
terrogatories of great length, to be answered by the defendant, relating to the 
pedigree and the alleged agency. Most of these questions the defendant declined 
to answer, but he put in a short answer to the others on Nov. 2, 1881. The 
plaintiff then took out a summons for a full and sufficient answer, and also a 
summons for the production of documents referred to in the second schedule of 
the defendant's affidavit; but Bacon, V.-C., dismissed the summons on Jan. Le, 
1882, and the Court of Appeal affirmed his decision on both summonses on Feb. 15, 
1882. An appeal was then brought by the plaintiff to the House of Lords, and 
their Lordships, on Mar. 19, 1888, ordered the defendant to put in a further and 
better answer, and to file a further and better affidavit of documents: Lyell v. 
Kennedy (No. 1) (2), ante p. 798. 

On June 22, 1888, the defendant filed a further answer to the interrogatories, and 
shortly afterwards put in a further affidavit of documents. The plaintiff then took 
out a summons that the defendant's further answer might be declared to be in- 
sufficient, embarrassing, and impertinent, that the further affidavit of documents 
might also be held to be insufficient and that the defendant might be ordered to 
make and file another and further and better answer and also a further and better 


affidavit as to documents; and that the defendant might -be ordered to produce © 


for inspection such of the documents specified in the second part of the first 
schedule of the original affidavit as to documents as consisted of copies of entries 
in registers and public records, and of other original documents, and of photographs 
of tombstones and houses, notwithstanding the privilege claimed by the defendant 
in his affidavits of documents, or either of them. When the summons was heard 
by Bacon, V.-C., it was conceded that to some of the interrogatories named in the 
summons a further answer ought to be put in, but the affidavit of documents was 
held sufficient. The plaintiff appealed. 

The action of Kennedy v. Lyell (No. 1) (1), which is referred to in the judgments, 
was commenced by the defendant in this action against the plaintiff, claiming 
against him the benefit of the forfeitures imposed by the Act of 1540; an inquiry as 
to the value of the premises; and an order on the plaintiff to pay the plaintiff one- 
half of such value. The discovery sought by the defendant in Kennedy v. Lyell 
(No. 2) (1), is fully stated in the report of that case : ante p. 807. 


MacClymont and Robert Wallace for the plaintiff. 
Horton Smith, Q.C., and O. L. Clare (Tanner with them) for the defendant. 


April 8, 1884. COTTON, L.J.—This was an appeal by the plaintiff from two 
orders of Bacon, V.-C., one of which refers to the affidavit filed by the defendant 
in answer to interrogatories, which I will call the answer, and the other was 
with reference to the production of documents. In the first place, we must see 
what the first order is. Before Bacon, V.-C., the plaintiff complained that certain 
interrogatories were not answered, and, either by the decision of the Vice- 
Chancellor or by the concession of the defendant, to whom the interrogatories were 
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administered, further answers were to be gi 
given to several of th i i 
which were said not to have been sufficiently answered, and the a ee 


died intestate, and the defendant is a person wh 
in her lifetime and managed her estates for her, 


stances which prevent time from being a bar in this case. Th 
in Lyell v. Kennedy (No. 1) (2) (ante p. 798) has laid down, suoiie SUP 
mining anything further, or whether, even on his own showing, the plaintiff can 
avoid the bar of time, that the proper course, as regards the questions put by 
the interrogatories in this action, is to deal with the case as if that were the 
question to be tried at the hearing. 
Before one deals with the interrogatories, one should, I think,. deal with two 
points which have been raised by counsel for the plaintiff. He contended that a 
further answer or affidavit ought to be required from the defendant on the ground, 
not that the interrogatories had not been sufficiently answered, but that the answers - 
were embarrassing and impertinent, and that on that ground the defendant ought 
to be required to make a further affidavit or that the passages of which the plaintiff 
complains should be struck out. I think that, under ordinary circumstances, as 
in the cases which have been cited here, the court would, if the answers were 
impertinent or embarrassing, require a further affidavit or answer to be sworn ; 
but in my opinion, the frame of these answers does not render it necessary that 


_ one should decide that question. 


There are three pararaphs in the answer on which the plaintiff chiefly relied in 
support of his contention that the answer is embarrassing and impertinent, and I 
will deal with them in their order. The first in order was the 27th, and he 
particularly referred, not only to the great mass of the affidavit, but also to the 
particular paragraphs at the end of it. I will take that first, dropping for the 
present the point as to the great bulk of the affidavit. The plaintiff had asked by 
sub-s. (12) of his 21st interrogatory whether certain affidavits had not been filed 
on behalf of the defendant in a former action brought against him by the plaintiff 
—the plaintiff is an old litigant, and this is not the first claim he has made to 
these estates—and the defendant, in the 27th paragraph of his answer, admits in 
substance that he did file the affidavits, but he gives an explanation why the 
statements in them should not be taken as prima facie evidence against him, ie 
that explanation is complained of as embarrassing and as preventing the pa 
from reading that admission. Although I think that the defendant mig : m1 
ought to have stated his reasons for not ig cae by oe ae vee 
and in a better form, yet, in my opinion, he was pe aimee ga be 

| i ances which had come to his knowledge since that affidav 
BOM te cet.  peaye that what was there relied on was SP CHER SA a 
he might, I think, very properly have stated that that was a gig te Mio. 
the course taken on behalf of the plaintiff. That, however, 1s x AL sacibie a 
‘but he has done it undoubtedly at somewhat unnecessary ae Pek: ‘2 sastify 
eer aee en coeneresoaones. Ful, #5 my Op ae q vib atares gna 
the court in ordering the defendant to make a further affidavit, 
to do upon a motion to strike out for scandal and wot ks beam 

Then we come to the later portion of the 2 prs 
here there is an admission by the defendant that he did fi aa a 

‘Subject to such explanation as aforesaid and to the submission hereinafter 


i i i ti i he 
i »ntioned in the said affidavits are t 
ne csaye me rind in the 7th, 8th, and 9th sub- 


rrespon , 
Slee ee  iecvopeicny: For the reasons hereinbefore stated I 
sections 4 . 


aragraph of the answer, and 
le the affidavits, and he says : 


= 
o 


820 ALL ENGLAND LAW REPORTS REPRINT [1881-5] All E.R. Rep. 
do not admit that any of such persons . . . . were related in blood to any others 
of them.”’ 


That is somewhat involved, and I must say I do not quite understand what “‘the 
submission hereinafter contained’’ is; but, in my opinion, although it is involved 
and possibly not as clear as it might have been, it is not such an embarrassment 
as would justify the court in requiring another affidavit to be filed. What the 
defendant means is, I think, this: ‘‘I admit the persons named are the same as 
the persons who are referred to in the affidavit, and in the subsections of a 
particular interrogatory; but I do not admit. their relationship, as they are referred 
to in the interrogatories named, as being the brothers and sisters, and so forth, of 
a person mentioned in the pedigree.’’ In my opinion, this is not a case in which 
the defendant should be required to swear this affidavit without those paragraphs. 
Then we come to the 28th and 29th paragraphs of the answer. If those answers 
or paragraphs were such as to enable the defendant to require the plaintiff to read 
every paragraph of the answer if he relied on any admission in the answer, in 
my opinion that would be highly improper on the part of the defendant, and 
such a course ought not to be adopted. But I do not so read them. It seems to 
me it is a bad form of pleading or a bad way of answering. Of course, when a man 
is required to answer interrogatories he may refer to the whole of his affidavit in 
answer, and not simply to those passages which purport to deal with a particular 
interrogatory, and that is, I rather think, what the pleader means to do here. 
But the plaintiff cannot, in my opinion, be embarrassed by that, for under R.S.C., 
Ord. 31, r. 24 [mow R.S.C. (Revision) 1962, Ord. 26, r. 7], he can read one passage 
of the answer without referring even to the whole of the same paragraph, and, 
in my opinion, no judge would allow a defendant, where he had made an admission, 
to read a passage which was not connected in sense or substance with that, even 
if he had put in a statement submitting that he was entitled to do so, and claiming 
to do so. When an admission is read, everything ought to be read which is fairly 
connected with that admission; but, in my opinion, it would be wrong for the 
defendant to try, and he would not be allowed to bring in matter which was not 
in any way connected with the matter admitted. In my opinion, therefore, those 


paragraphs, especially having regard to the rules, would not: impede or embarrass — 


the plaintiff, and I do not consider, on the true reading of them, that such was 
the object and intention of the pleader. . 

We come to the interrogatories which are said not to have been sufficiently 
answered, and upon that point a great deal was said as to how far the old practice 
differed from the new—how far the old practice went, and how far the new 
practice differs from and has done away with it. In old days, which probably I 
can recollect better than my colleagues, the substitution of an ‘‘and”’ for an “‘or,”’ 
or of the word “‘or’’ for the word ‘‘and,”’ was held to justify the court in requiring 
a further answer to be put in; but that is all gone now—the substance is to form 
the answer. What is required is that, where answers are to be made, interrogatories 
must be answered in substance. You must now answer substantially, and we are 
not to look to the precise dotting of i's and crossing of t’s. [His Lorpsuip dealt 
with certain interrogatories.] I come to a matter which has been very much 
argued on this appeal, and in substance on a previous appeal which went to 
the House of Lords, Kennedy v. Lyell (No. 2) (1). That is the answer to in- 
terrogatory 21—it is No. 81 in the interrogatories in Kennedy vy. Lyell (No. 2) (1). 
That interrogatory asks about steps or persons in the pedigree of the heir-at-law 
through whom the present claimant claims; and one question about Ann Duncan 
7 Saigon 5 substance the defendant declines to answer on the ground of 
privilege. e first question one ha i i is: 

Ga Bas ‘a ey, s to consider is this: Ig the ground of pro- 

Subject to one point which I must mention, one is reliev i 
that point by the decision of the House of Lords on Bere Es wat pe 
rogatory in Kennedy v. Lyell (No. 2) (1), where Kennedy, the plaintiff—here the 
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defendant—was suing Lyell the defendant—here the plaintiff—for penalti Th 
defence there was that it was no pretenced title, and the lestiac ae k i 
substantially the same question in order to get an admission of his title th ere 
he does in order to get an admission of his title in this action of ae ctanee 
House of Lords affirmed the decision of this court that the protection whieh an 
claimed was good on the ground that the questions asked were inquiring into the 
advice given, or the views taken, by the legal advisers of the then plaintiff, with 
reference to the result of inquiries as to the pedigree and family of Miss Dian 
This applies just in the same way here, because, although it is true apparent] and 
it is asked as apparently a fact, whether Ann Duncan died, and who was sents 
and so on, yet those are not simple facts, but are the results of deductions drawn 
by the legal advisers employed for the purpose, from the facts relating to: the 
pedigree which came to their knowledge; and, subject to one point, the protection 
is, in my opinion, sufficiently claimed in law. 

The point arises in this way. In para. 26 of the answer (the answers being in 
' para. 25 and 26) what the defendant says is this : : ae 


‘Except as aforesaid, I have no personal knowledge of any of the matters 
inquired after by the 21st interrogatory, and the only information or belief that 
I have received or have respecting any of such matters has been derived from 
and is founded upon information of a confidential nature procured by my 
solicitors or agents for the purpose of my defence against the aforesaid claims, 
and in the defence of my title, and for the purpose of enabling them, and 
counsel instructed by them, to advise me and conduct my defence against the 
aforesaid claims.”’ 


The only privilege which can be claimed, and which the defendant desires to 
claim, is what is called ‘‘professional privilege,’’ the object being, as has fre- 
quently been stated, that the English law is technical, and, therefore, the greatest 
facilities ought to be afforded to everyone who is uninformed in the law—especially 
in such an action as this, where there are a great many legal questions to be 
discussed—to consult a solicitor and to receive from his solicitor communications 
which shall be privileged, and so. obtain the fullest advice from his solicitor on 
what course he shall adopt without affording the opportunity to an opponent of 
prying into those communications, those searches, and those responses which are 
all of a confidential character according to English law. But the privilege is con- 
fined to that which is communicated to or by that man to or by the solicitors, 
or the agents who can be properly treated as agents of the solicitors. If a man 
i inquiri de, that is all viewed by the law as 
directs, by such agents, inquiries to be made, that 1s a ; 
done by his solicitors. We have, therefore, thought it right, in order to prevent 
any evasion of what is the proper view of the law by the use of that word oo 
t ire that the defendant shall put in a further affidavit, stating whether 
eee j the agents of the solicitors 
h ts were his agents, or whether they were the ag ne 
oe. ' enti ti iven to solicitors, and 
and persons who would be entitled to the protection gi : : eae "7 
necessarily to the agents of the solicitors, as every attorney s clerk may be 
be. We think that the protection claimed is in la 
Assuming it is the case—as I hold, subject ‘s oa “ 
‘ : 4 ylaintiff s 7 that in 
page pee er 4 NEY upon as a ground of protection. 
says is not true and, therefore, cannot be at iy al pe eee 
The general rule is undoubtedly that in all questions 0 ni pee ee gee 
. : Aaa 54 £ Noa g rne f : ’ 
the oath of the plaintiff appealing against and challe nging Angi hs bonaer sre 
the oath of the defendant is conclusive for this “yest ated decthritions 
¢ ; oht to y ‘ ; . “7p? . 
aha ne pereees ies affidavit of documents, and the plaintiff's counsel 
pteena care ff ‘Is as regards requiring the party interrogated, 
peered ha £880" °° say hae a a in a further answer or affidavit of 
or who is asked to produce documents, 


documents under certain circumstances. 


w good. ne 
at correction—that the privilege 
fact what the defendant 


be the same as regar¢ 


- 
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First of all, we must see how we have arrived at this practice of requiring an 
affidavit as to documents, and what it is. In former days discovery of documents 
was always part of the answer—that is to say, the plaintiff interrogated the 
defendant as to certain documents, and he put in an answer; but under the 
Judicature Acts and Rules the practice is now different, and, instead of an answer 
as to documents, there is a separate affidavit. That is under R.S.C., Ord. 81, r, 14 
[now R.8.C. (Revision) 1962, Ord. 24, r. 13], by which: 


“Tt shall be lawful for the court or a judge, at any time during the pendency 

of any cause or matter, to order the production by any party thereto, upon 

oath, of such of the documents in his possession or power, relating to any 

matter in question in such cause or matter, as the court or judge shall think 
_ right.”’ 


With regard to affidavits of documents the question arose under the new practice, 
and it was held that the party making the affidavit could not be cross-examined, 
and that the party requiring it could not file affidavits to show that it was false, 
but it was held to be conclusive. The court, however, has held that if, from any 
documents produced, or any statements in the pleadings, it appears that the party 
making the affidavit has in his possession documents which in his affidavit were 
not mentioned, it will require him to make a further affidavit. It does not purport 
to make him produce documents which he does not admit he has; the production 
is only ordered of those which he has admitted. If there was a probable ground 
for supposing he had more, then he was required to make a further affidavit. 
That proceeded upon the footing that the oath of the defendant was conclusive 
as against the party requiring the production. But the court has not restricted 
itself to requiring the defendant to make one affidavit only; it might require him 
to make another at any time if there was reasonable probability of there being 
other documents. When the attention of the court had been ealled to that reason- 
able probability, and it was clearly satisfied of it, it might require the defendant 
to make a further affidavit. In the principal—I think the first—case on the 
point, that of Noel v. Noel (3), Turner, L.J., put it on the ground that there might 
be more than one affidavit, and then, if there was a reasonable ground for suspicion 


that the defendant had got more documents in his possession, he might be ordered — 


to make another affidavit. What Turner, L.J.. says in that case is this (1 De 
G.J. & Sm. at p. 472): 


‘I do not see anything in s. 18 of the [Court of Chancery Procedure Act, 1852] 
to preclude the court from requiring more than one affidavit of documents. 
If, after an affidavit has been made, the court sees anything to raise a reason- 
able suspicion that the defendant has in his possession other documents 


relating to the matter in question, I think it may require him to make a further 
affidavit.’’ 


That was the ground of his decision, that, if there is that reasonable suspicion, & 
further affidavit will be required. 
Do answers to interrogatories stand on the same footing? That depends on 


R.8.C., Ord. lei vemL and r. 11. I will read both rules, though the first is not so 
very material. Rule 10 [revoked, 1917] is as follows: 


‘No exceptions shall be taken to any affidavit in answer, 
or otherwise of any such affidavit objected to as insufficient 
by the court or a judge on motion or summons.”’ 


but the sufficiency 
shall be determined 


By r. 11 [now R.S.C. (Revision) 1962, Ord. 26, r. 5]: 


all & any person interrogated omits to answer, or answers insufficiently, the 
party interrogating may apply to the court or a judge for an order requiring 
him to answer, or to answer further, as the case may be. And an order may 


be made requiring him to answer, or answer f i 
é ; urther, either by affidavi 
viva voce examination, as the judge may direct.’’ ie a 


F 


, 
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So that, with regard to th 
what the court a to Gauek Asses by an answer to interrogatories 
has not t : ply whether the answer is insuffici : 
to go into the question of the truthfuln sufficient. It 
whether it is insufficient or not. If it is in pias of the answer, but must see 
further answer. What is the insufficienc tg ee then only can it require a 
person who is required to answer ea dike Point is this: Has the 
him to answer, or, in other words, that which e ich his opponent has required 

If protection is claimed, the court will not © 288 No excuse for not answering? 
unless it is clearly satisfied either from the pequise a further answer to be made 
made part of the answer, or from the very sone or hee ee ee 
protection is claimed, that the facts cannot be re e document regarding which 
Side articaion santos ee dletarbldintsa a as to justify that protection, 
suspicion. Suspicion is quite sufficient with oe sed : must not be a case of mere 
as to documents. But, in the case of an aks t ~0 requiring @ further affidavit 
be clearly satisfied, either from admissions or fr es ae 
oath of the defendant by which he claims his protection, count he nine ny 
"the purpose for which he puts it forward Deeg eae eae aes 

What, in my opinion, disposes of this point i 3 
te notwithstanding the ane A Sern cre Moped om) a bi 
only to a matter of suspicion. It mi fea wy Rene ee 
Nivetab liberty to male cay a Say soe Serrpe ee the defendant were 
oe etroumstances he relied upon. In my opinion, as is ie ct ae 
are not justified in Saying you can disregard the oath of the ‘iglesias b eelieh 
he claims that which is in law a sufficient protection, and compel him aa to sa 
3 a further claim for protection, but to put in a further answer to those interroga- 
| eee sad eee 2 eee on OP RR Tors if true, are a sufficient 
he may frame it in exactly *h 4 2 cat eg ape seed aay 

y the same terms, and then the court will do no more; 
but what we are asked to do is to hold that an answer must be given to those 
questions which the defendant seeks to protect himself from answering upon his 
oath. In my opinion, before doing that, either we must be positively clear, from 
the subject-matter for which he seeks that protection that it is not true, or it 
must be entirely falsified by the documents. I do not intend to go into the 
question as to how far, under the present practice, one can refer to anything which 
is in the possession of the defendant, not referred to in his answer, but scheduled 
to his affidavit of documents, because, although there are some things in that 
affidavit which are stronger than anything in the answer, yet they all come to 
nearly the same thing, raising the same sort of a case of suspicion which one can 
easily see might well be answered [H1s Lorpsuip dealt with the facts relating to 
interrogatory 21]. 

Before I this part of the appeal I must deal with one suggestion of counsel 
for the plaintiff, that, if we hold the answer to be in any way insufficient, we 
ought simply to make a declaration to that effect, leaving the plaintiff to take 
such steps as he may be advised. I suppose he would for that purpose rely on 
one of the Rules of Court in order to take the case pro confesso or to have a judg- — 
ment in‘ default of answering. In my opinion, that would not be the proper 
course to take. The court has power, no doubt, if it sees that a defendant is 
‘refusing to give discovery, to say that the parties ought to be left to take such 
steps as may be suggested; but here, although we do hold that in some particulars 


there ought to be a further answer, that, in my opinion, is not the proper view 
to be taken of this answer. The only true course, in my opinion, is to assume that 
the defendant will ask for further time, and to give him that further time, and 
to require him to put in a further answer to those interrogatories which have not 


been sufficiently answered at present. 

That disposes of the question of the answer to the interrogatories. Then one 
comes to the appeal against the second order, which relates to production of 
documents. There the defendant has claimed protection for certain documents. 
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He objects to produce ‘‘copies of entries in registers and public records, and of 


other original documents, which are not, and never have been, in my possession, 


custody, or control.’’ Further, he objects to produce ‘“‘photographs of tombstones 


and houses.’’ He also claims protection for documents which, he says : 


‘‘were made, prepared, or procured by my solicitors, or by their clerks or con- 
fidential agents instructed or employed by them, for the purpose of defending 
me from the claims of persons who had commenced legal proceedings against 
me for the recovery of the hereditaments in this action, and were made and 


procured solely for that purpose.”’ 
Again he says: 

‘‘For the purposes of my defence I had, through my solicitors, to obtain: the 
assistance of counsel, and for that purpose to make searches and inquiries 
and obtain copies of entries in registers, public records, and other original 
documents not in my possession; and in the course of procuring the materials 
for conducting my defence, and obtaining the assistance and advice of counsel, 
my solicitors employed confidential clerks and other confidential agents, and 
my said solicitors and the aforesaid clerks and agents, in the course of such 
employment and for the purposes aforesaid, made and obtained the briefs, 
instructions, drafts, notes, memoranda, and copies hereinbefore mentioned, 
and wrote and received the aforesaid letters and made the aforesaid sketches 
of pedigrees and procured the photographs hereinbefore mentioned. Every one 
of the documents which I do as aforesaid object to produce was made, prepared, 
or procured for the purpose of litigation actually pending with regard to the 
subject-matter of this action, and in its nature identical therewith.”’ 


I think it was almost conceded that the case was a new one upon this point; 
but certain authorities were relied upon by counsel for the plaintiff in argument, 
which it is just as well to get rid of, which he says establish that he is entitled 
to production of those documents. Wright v. Vernon (4) was one of the cases 
which was most relied upon, but there the documents in question had not been 
procured by professional advisers, but, apparently, they had been obtained by the 
defendant himself. Therefore, there is a complete difference between that case 


and this. Storey v. Lord Lennox (5) was the same kind of case. Here I think I 


may refer to a passage in the judgment of Kinperstry, V.-C.—I am quoting from 
the judgment in Wright v. Vernon (4) (1 Drew. at p. 351): 


‘‘Lennox, who was the party interested in the policy, and claiming payment, 
had had personal communications with various individuals, for the purpose 
of obtaining from them information relating to the insurers; that was informa- 
tion obtained from strangers, and for the purpose of the contest, yet he was 
obliged to produce the documents.”’ 


He quotes that as explaining the principle on which he is deciding, and it explains 
the principle in both cases—that is, that when a man is doing that which is not a 
privileged act as a solicitor, whatever he learns, when the proper questions are put 
to him he must produce or disclose it. Balguy v. Broadhurst (6) was another case 
which was referred to; but that was decided merely on the ground that the privilege 
was not properly claimed, because the claim was put in informal language, that 


“‘some of the documents had been procured by his solicitor since the institution 
of the suit, and for the purpose of his defence to it, and that the same were, 
as he was advised and insisted, confidential communications.’’ - 


It may be that they were not protected, and I think in my judgment in Kennedy v. 

ei @) I said they were looked upon simply as matters which would not be within 
€ rule as to professional privilege. There is no decjs} i 

psi ashy ae Alpes ecision there which can help 
What ought we to do here? There is litigation about pedigree and the heirship to 

a lady who died many years ago, and it is sworn by the defendant that, for the 


A 
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Scott eee Se against various claimants, he h 

2 y one of these documents, 
solicitors have got them for the purpose of his defen 
and for conducting this litigation on his behalf. N 
documents obtained under such circumstances have 
In my opinion, it is contrary to the principle on whi 
to protection on the ground of professional privilege, 
for their production. They were got for the purpose 
to deprive a solicitor of the means afforded for enab 
case for the purpose of instructing - counsel 
perhaps publici juris in themselves, to be pr 
solicitor having got copies of certain buria 
having made copies of the inscriptions on ce 
graphs of certain houses, might show what h 
as regards the claim made against him. 

There is no case, as I have said, which is exactly in point, but Walsham v. 
Stainton (7), though somewhat different in its circumstances, illustrates the prin- 
ciple to which I am referring. In that case Woop, V.-C., protected the records 
and extracts from books which had been made for the defendant by an accountant ~ 
who had collected a number of entries, because the extracts, when put together, 
showed the view which he took, and which the solicitors of the defendant took, 
of the particular fraud which they were there investigating; and to order the 
defendant to produce them would be to give the parties who were asking for 
production a clue to the advice which had been given by the solicitor—giving 
them the benefit of the professional opinion which had been formed by the solicitor, 
and those who had acted in a professional capacity for the defendant. 

In my opinion, therefore, in this case it would not be in accordance with the 
rules which have guided this court in deciding what is professional privilege in 
regard to the production of documents to order the production of these documents, 
and I think that the Vice-Chancellor was right in declining to order any of these 
documents to be produced. As regards the question of costs, I do not look with 
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as made inquiries 
not personally, but that his 
ce, for instructing his counsel 
0 case has been quoted where 
been ordered to be ‘produced. 
ch the court acts with regard 
that we should make an order 
of his defence, and it would be 
) ling him fully to investigate a 
if we required documents, although 
oduced; because the very fact of the 
1 certificates and other records, and 
rtain tombstones, and obtained photo- 
is view was as to the case of his client 


_ favour upon the conduct of either of the parties as regards the question we have 


here to decide, and, in my opinion, therefore, the proper order will be to give no 
costs of the appeal. 


BOWEN, L.J.—I agree substantially, and almost absolutely, with everything 
which has fallen from Corton, L.J., and I shall not, therefore, travel over the 
whole of the ground he has covered, but confine myself to making a few remarks 


~ 


i f law. 
ee dias ics an answer or an affidavit is couched in a form which makes it 
which prevents the person who asks for it from 
upon him irrelevant matter as part of it—the 

and the proper course to pursue is to ask that 
en if it may be dealt with in 


embarrassing—that is to say, 
using it without having thrust 
answer or affidavit is insufficient 


ther answer or affidavit shall be put in, ev 
Ang tmatt is to say, by having the whole of the affidavit taken off the file, 


for that ig a cumbrous and expensive mode of curing the evil. aa eel 
is not sufficient which is so involved in the answers as not to be oe mie rie 
used. In my opinion, that is very well covered by authority on rae c para 
side, in a case which has been followed as good law ever since, ’ ye St 
Harting (8), which lays down that answers to reer ne ne be IR, 
within the meaning of the Common Law Procedure Act, oa : nM ag yes 
if impertinent or otherwise objectionable matter 1s ST 2 ie Ke 

to the information asked for. Brert, L.J., says there (L.R. 9 C.F. 


“There must be some matter of supererogation which would rem: me emai 
inensMBclent: Whether in any particular case there is such oa wh . Reet 
the pcieateni insufficient which, without it, would be sufficient, 18 a ques 


for the discretion of the judge at chambers. 
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Keatina, J., says, in the same case (ibid. at p. 10) : Lae 
“Tf the judge is satisfied that the answers contain matter which is feb 
or impertinent, as destroying the effect of the answers Or introducing irrelevan 
topics, all which is matter for his discretion, he has jurisdiction. 


In this case I should have thought that a further answer ought to be “made 
but for one consideration, which seems to me to be conclusive. What is the 
object of interrogatories? It is to get discovery which can be used for the purpose 
for which the statute intended it to be used. If, indeed, the defendant had replied 
to the plaintiff by his answers in such a way as to prevent the plaintiff from using 
them at the trial, I should have said he must answer further; but he cannot do 
that, however much he may desire it, because by Ord. 31, r. 24 [now R.S.C. 
(Revision) 1962, Ord. 26, r. 7]: 

‘‘Any party may, at the trial of a cause, matter, or issue, use in evidence any 

one or more of the answers or any part of an answer of the opposite party to 

interrogatories without putting in the others or the whole of such answer.”’ 


A 


Accordingly, the judge at the trial will know perfectly well how to deal with this ~ 


answer if there is any unfairness with regard to using the residue of the answer 
which the defendant has sought to thrust upon the plaintiff, and he will only allow 
such parts of the answer to be used as contain a direct answer to the interrogatories. 
So these efforts to embarrass are now futile. I pass over what Corton, L.J., has 
said as to the other interrogatories to which we have directed an answer to be 
given. I agree that there ought to be an answer in each of those cases. 


I come to the question which has taken up so much time—that is to say, the - 


claim of privilege which has been set up by the defendant. I agree that he must 
make a further answer, in addition to the allegation that the information has been 
procured by ‘“‘his solicitors or agents.’’ That will not do, though I think that 
might have been a slip, and should certainly have so considered it, if it had not 
been for the general tenour of the other answers. But still it seems to me that, 
if his allegations are true, his claim to privilege will be covered by the decision 
in the House of Lords on the appeal in Kennedy v. Lyell (1), and it will be good 
because he will have insisted upon the facts upon which he ought to be excused. 


But, says counsel for the plaintiff, ‘‘Although he has insisted on the facts upon 


which, if true, he ought to be excused, I can show that there is a cloud of suspicion 
about the statement on oath which ought to induce the court to order a further 
affidavit to be made upon the point."’ Corron, L.J., has expressed most happily 
and lucidly, if he will forgive my saying so in his presence, the law upon this 
subject. 

__ What ought to be held sufficient to displace the statement on oath upon which, 
if true, privilege is claimed? It ought not to be open to the opposite party to 
raise a controversy which, if unsupported, the court has no means of deciding. 
It may be that the admission may be so clear, either upon the answer of the 
defendant himself, or upon the other facts of the case, that the court can arrive 
at the conclusion that it is a mis-statement, either made deliberately or per in- 
curiam; but in laying down the line of definition or demarcation which should 
teach us what we may look to in particular cases, and what we may not look to 
I think the true canon which is always to be borne in mind is that you are a can 
ing to the oath or conscience of the other side, and that you cease to appeal ‘e his 
oath the moment you begin to contest his accuracy. Therefore nothing ought to 
make us order a further answer on the ground that the one put in is insuffieient 
except upon something which is very clear indeed. Be it observed, that it ts 
impossible that this answer can be so worked as to cause injustice There is an 
ample means of obtaining further information by an application fon diesaven ss If 
the Plaintiff can satisfy the judge in chambers that there is reason for thinkin 
that his adversary has answered hastily, or loosely, or untruthfully, he ean rhs 
terrogate him Specifically, over and over again, by getting leave - ut f he 
interrogatories, and that is the course which ought to have been ricer in this 


1) 
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ease. Instead of our time having been occupied by hearing the learned argument 
of counsel for the plaintiff as to the way in which we should deal with this ne 
and whether it should be treated as insufficient or not, the learned counsel, if i 
had any cause of complaint or cause to make out upon the documents to hie 
he has called our attention, could have gone to chambers and made such an answer 
to this affidavit as would have satisfied the judge, and, if the judge had thought 
fit, there would have been a further answer required. That is very frequently 
the course adopted at common law, both as regards affidavits of documents and 
answers to interrogatories. Therefore, it seems to me, in this case, that what 
the learned judge has said, is not only clear law, but that it cannot possibly work 
injustice in this case. 

Then comes the point as to documents; and, as to the documents, I agree with 
everything that has been said by Corron, L.J. We are not dealing now with 
documents which the defendant has procured himself, We are dealing with docu- 
ments which have been procured at the instigation of his solicitor; and, bearing 


‘in mind the rule of privilege which the law gives in respect of information obtained 


by a solicitor, it seems to me we cannot make the order asked for without doing 
very serious injustice. A collection of records may be the result of professional 
knowledge, research, and skill, just as a collection of curiosities is the result of 
the skill and knowledge of the antiquarian or virtuoso; and, even if the solicitor 
has employed others to obtain them, it is his own knowledge and judgment which 
have probably indicated the source from which they could be obtained. It is his 
mind, if that be so, which has selected the materials, and those materials, when 
chosen, seem to me to represent the result of his professional care and skill, and 
you cannot have disclosure of them without asking for the key which will unlock 
the treasure of labour which the solicitor has bestowed in obtaining them. I entirely 


_ agree, therefore, with what has been said. I am satisfied that we could not make 


the order asked for without infringing the principle on which the court acts. It is 
not necessary to say what would be done as to any particular document if a right 
to inspection were made out: 


FRY, L.J.—I agree with the reasons and conclusions which have been stated 
by my learned brethren. 





Order as to further answer varied. 


Solicitors: J. Balfour Allan; Rooke & Sons, for Earle, Sons ¢ Co., Manchester. 
(Reported by Frank Evans, Esq, Barrister-at-Law. | 
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COLLYER v. ISAACS 


[Courr or Apprax (Sir George Jessel, M.R., Baggallay and Lush, L.JJ.), Novem- 
ber, 16, 1881] 


[Reported 19 Ch.D. 842; 51 L.J.Ch. 14; 45 L.T. 567; f 
30 W.R. 70] E 


Bankruptey—Discharge—Prior bill of sale by debtor assigning to creditor all 
goods in his house and all goods, chattels, and effects which at any time 
thereafter might be brought thereon to secure a loan and interest—No proof | 
of debt in bankruptey—Goods brought by debtor into his house after discharge | 
—Liability to seizure by creditor. 

The proviso to s. 12 of the Bankruptcy Act, 1869 [repealed], provided that ‘ 
‘the power of any creditor holding a security upon the property of the bank- 
rupt to realise or otherwise deal with it’’ was not affected by the adjudication | 
of bankruptcy. Section 31 provided that future debts and liabilities should be 
‘deemed to be debts provable in bankruptcy.’’ Section 49, provided that the 
discharge of the debtor released him from all ‘‘debts provable in bankruptey”’ } 
with certain exceptions. [ 

The plaintiff executed a bill of sale to the defendant which contained an 
assignment of all the goods then in the plaintiff's house, and all goods, chattels 
and effects which at any time thereafter might be brought thereon, to secure a 
loan of £300 and interest. The plaintiff subsequently filed his petition in 
bankruptcy. No part of the loan was ever repaid to the defendant, who did not 
prove for the debt in the bankruptcy. After the plaintiff had obtained his 
discharge he brought into his house certain goods which the defendant seized. 

The plaintiff sought an injunction to prevent the defendant from selling the 
goods. | 

Held: the proviso to s. 12 of the Bankruptcy Act, 1869, applied only to 
property which could be realised at the date of the adjudication; the assign- | 
ment of future property created a debt which was provable in the bankruptcy E 
under s. 31 of the Act, and, therefore, s. 49 of the Act applied to release the . 
plaintiff from the debt when he obtained his discharge; accordingly, he was | 
entitled to the injunction claimed. = ; 


Notes. The Bankruptcy Act, 1869, has been repealed. For ss. 12, 31, and 49 ~ 
of the 1869 Act see now ss. 7, 30, and 28 of the Bankruptcy Act, 1914, respectively. f 
Section 12 of the 1869 Act took effect on the adjudication in bankruptcy; s. 7 of 
the 1914 Act, however, takes effect on the making of the receiving order. 

Considered : Robinson v. Ommanney (1882), ante p- 265. Distinguished: Re ~ 
Reis, Ex parte Clough, [1904] 2 K.B. 769. Explained and Distinguished: Re _ 
Lind, Industrials Finance Syndicate, Ltd: v. Lind, [1914-15] All E.R. Rep. 527. | 
Considered: King v. Michael Faraday and Partners, Ltd., [1939] 2 All E.R. 478. | 
Referred to: Clements v. Matthews (1882), 47 L.T. 251; Joseph v. Lyons (1884) H 
15 Q.B. 280; Aberdare and Plymouth Co. v. Hankey (1887), 3 T.L.R. 493; Re 
Bastable, Ex parte Trustee, [1901] 2 K.B. 518; Re Dallas, [1904] 2 Ch. 385; Pulled 
v. Koe, [1911-13] All E.R.Rep. 834; Performing Right Society v. London Thealeg 
of Varieties, [1924] A.C. 1; Re Wait (Trading as Wait and James), The Trustee v. 


Humphries and Bobbett, [1926] All E.R.R ee 3 ] 
rea en [ ] ep. 483; Ditcham v. Miller (1931), 100 


As to assignments of debts in 
see 2 Hatspury's Laws (8rd Ed 
et seq. For the Bankru 
821. 

Cases referred to: 


(1) Thompson v. Cohen (1872), L.R. 7 Q.B. 52 
h » dial, -B. 527; 41 L.J.Q.B. 221: : 
36 J.P. 822; 4 Digest (Repl.) 186, 1692. : mamas 


{ 


I 
general by a debtor subsequently ‘made bankrupt, | 


n.) 823-824; and for cases see 5 Dicrst (Repl.) 749 
ptcy Act, 1914, see 2 Hanspury’s SratuTes (2nd Edn.) 


| 
| 
. 


+ 


t 
: 


A 


C.A.} COLLYER v. ISAACS (Str Gzorgr JusseEt, M.R.) 
(2) Cole v. Kernot (1872), L.R. 7 Q.B. 584, n.; 4 
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‘ 163, 876. 1L.J.Q.B. 221; 7 Digest (Repl.) 


Also referred to in argument: 
Lyde v. Mynn (1833), 1 My. & K. 683: C 
: L.C.; 4 Digest (Repl.) 338, 3075. 
azarus-v. Andrade (1880), 5 C.P.D. 318: : 8 
697; 29 W.R. 15; 7 Pai chin ae aaa a 
Holroyd v. Marshall (1862), 10 H.L.Cas. 191; 88 L.J.Ch. 198: 7 TT. 179: 
9 Jur.N.S. 213; 11 W.R. 171; 11 E.R. 999, H.L.; 7 Digest (Repl. 124, 722 
Re Pain, Ex parte Pain (1868), 8 Ch. App. 689; 87 L.J.Bey. 21; 18 L.T. 753. 
16 W.R. 833, L.JJ.; 4 Digest (Repl.) 684, 5639. Dew © 6 


oop. temp. Brough. 128; 47 E.R. 44, 


ae from a — of Hatt, V.-C., in an action brought by the plaintiff 

oO obtain an injunction to prevent the defendant i intiff’ 

oA use a aabemeey rom selling the plaintiff's goods 
Under the bill of sale which the plaintiff executed in favour of the defendant 

to secure repayment of the loan and interest there was assigned to the defendant: - 


“all the goods, chattels, etc., enumerated in the schedule hereunder written 
belonging to the mortgagor now in, upon, or affixed to’ the messuage and - 
premises Nos. 21 and 22, Charles Street, the place of business of the mort- 
gagor, and all other goods, chattels, and effects which may be therein, or which 
may at any time hereafter be brought therein in addition thereta, or in substi- 
tution thereof, or any of them.”’ 


E The bill of sale was subsequently registered. 


E. Cutler and R. Vaughan Williams for the plaintiff. 
E. W. Byrne for the defendant. 


SIR GEORGE JESSEL, M.R.—This is an appeal from a decision of Hatt, V.-C., 
and it is on a very important question as to the law of bankruptcy. The debtor, 
who is the plaintiff in the present action, executed a bill of sale to the defendant 
which contained an assignment not only of the goods and chattels then in the 
plaintiff’s house, but of all goods, chattels, and effects which at any time thereafter 





‘might be brought thereon, to secure £300 and interest. The plaintiff afterwards, 


and while money was still due to the defendant under his bill of sale, petitioned 
for liquidation, and obtained his discharge from the creditors. After such discharge 
he brought certain other goods into the house. These goods the creditor seized. 
The debtor then brought the present action for an injunction to prevent the sale of 
those goods by the creditor, and the Vice-Chancellor decided in the creditor's 


favour. 

That decision appears to me to be contr 
to the very words of the Bankruptcy A 
debtor before the liquidation? He had 


chattels, and purporting to assign proper 
That was ee 3 setsbst by the debtor that the future chattels should, when 


brought on the premises, belong to the creditor as a further security for gee — 
owing. You cannot assign either in law or equity anything which has no ape ~_ 
but in equity a contract to assign the future property, and “i ra ARE “ 
future property, have the same effect. Such a contract ee a ; ee 
being brought in, and becomes then binding on such proper y : re 
by a man, entered into for value, to settle the future re oe 
father shall leave him, on such property afterwards being le : is hte ees 
contract. This assignment of future property is a eas = vy 
like this there is a liability which is provable as a debt " e rusia ens oA 
contractor, under s. 31 of the Bankruptcy Act, 1869. ries Se ‘ie yom 
discharge, that discharge has the effect, under s. 49 0 - ; ae oe 
of relieving him from his debts. Suppose he owed a debt, an 


ary not only to the spirit and meaning, but 
ct, 1869. What was the position of the 
executed a deed assigning his existing 
ty which he might subsequently acquire. 
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a covenant to give a security for it. After the bankruptcy, the bankrupt says, cf 
am discharged from this and all other liabilities to which I was formerly subject. 
It would be very queer if you could say that the order of discharge barred the 
debt but did not bar the ancillary contract. 

Suppose, for instance, a man had bound all his future property by such a contract, 
he would never be able to start free again as before. Section 12 of the Bankruptcy 


Act, 1869, provides that 


‘‘where a debtor shall be adjudicated a bankrupt no creditor to whom the 
bankrupt is indebted in respect of any debt provable in the bankruptey shall 
have any remedy against the property or person of the bankrupt in respect of 
such debt except in manner directed by this Act.’’ 


Clearly this is a remedy in respect of debt only. Then the section goes on: - 


‘But this section shall not affect the power of any creditor holding a security 
upon the property of the bankrupt to realise or otherwise deal with such security 
in the same manner as he would have been entitled to realise or deal with 
the same if this section had not been passed.” 


That manifestly applies to property which can be realised by the creditor. Sec- 
tion 31 says that future debts and liabilities shall be ‘‘deemed to be debts provable 
in bankruptey.’’ Then by s. 49 of the Act of 1869 the discharge of the debtor 
releases him from all ‘‘debts provable in bankruptey,’’ with some exceptions. 
This is a liability provable in bankruptcy, and in respect of both the principal 
contract to pay the debt and the ancillary contract as to the future property the 


debtor is discharged from all liability. Therefore, the property which the debtor ®t 


brought on the premises after his discharge is not now affected by the bill of sale. 
It is possible that where a man covenants for value to assign specific future- 
acquired real estate that may be bound. As to that, however, I desire to give no 
opinion. 


BAGGALLAY, L.J.—Counsel for the defendant relies on that part of s. 12 
of the Bankruptey Act, 1869, which provides that 


“the power of any creditor holding a security upon the property of the bank- 
rupt to realise or otherwise deal with it” sg . 


shall not be affected by the adjudication. As I understand that proviso, it only 
applies to property which can be realised at the date of the adjudication. In the 
present case it only applies to the security so far as regards the goods and chattels 
which at the time of the liquidation had actually been brought on the premises in 
question. It does not apply to after-acquired property, whether absolutely assigned 
in terms or covenanted to be settled. The assignment of the future chattels is a 
mere contract on which the debtor is liable. Section 31 of the Bankruptcy Act, 
1869, has, in most extensive language, provided that future liabilities shall be 
“debts provable in bankruptcy’; and by s. 49 of the Act of 1869, the order of 
discharge shall release the bankrupt from ‘‘all the debts provable under the bank- 
ruptey,’’ with the exception named in the section. The debt owing to the creditor 
was certainly released by the debtor’s discharge, and it is quite clear, in my opinion 
that the debtor's liability was also gone. The decision in Thompson v. Cohen (1) 
was consistent with the law, and the Court of Queen’s Bench properly applied 
the same rule in the case of an assignment in Cole v. Kernot (2).- 


LUSH, L.J.—Without reference to Thompson vy. Cohen (1)—with the decision 
in which, however, I agree—and the other cages which have been cited, I think 
that the present case can and ought to be decided in the language of the Bankrupte 
Act alone, to which the attention of the Vice-Chancellor does not seem to a 
been properly called. No term can be wider than the term “‘liability,’’ which is 
used in s. 81 of the Act of 1869. By the same section it is ; 
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A a future liability, to be a ‘‘debt i 
r : provable in bankruptey.’’ From ‘‘debt 
under the bankruptcy” the debtor is, by s. 49 of the Act of 1869, eo sry at 


4 obtaining his discharge. I 
. agree, th = : 
ee ns g gree, therefore, that the decision of the Vice-Chancellor 
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Solicitors : Grueber & Co.; H. Levy. inl age 


(Reported by Franx Evans, Esq., Barrister-at-Law. ] 





Re JONES. Ex Parte JONES 


age i Appeal (Sir George Jessel, M.R., Baggallay and Lush, L.JJ ), June 28 
: -)s » 28, 


D [Reported 18 Ch.D. 109; 50 L.J.Ch. 678; 45 L.T. 193; 
29 W.R. 747] 3 


Bankruptey—Adjudication—Infant—Infant trader—No representation of being of 
full age during trading—Trade debts not necessaries. — | 
An infant trader who has not expressly represented himself to be of full age 
in the course of his trading cannot be adjudicated bankrupt in respect of a 
FE trade debt for goods not necessaries. 
Re Lynch, Ex parte Lynch (1), (1876), 2 Ch.D. 227, overruled. 
Re Bates, Ex parte Bates (2) (1841), 2 Mont. D. & De G. 337, disapproved. 


Notes. The Bankruptcy Act, 1869, was repealed by the Bankruptcy Act, 1883. 

The present statute governing bankruptcy matters is the Bankruptcy Act, 1914 
P (2 Hauspury’s Srarures (2nd Edn.) 821). For s. 6 of the Act of 1869 see now 
s. 4 (1) (b) of the Act of 1914. 

Considered: Duncan v. Dixon (1880), 44 Ch.D, 211. Explained: Leslie v. Shiell 
(1913), 29 T.L.R. 554.. Applied: Re L. A. d B. F. M., Official Receivers v. The 
Debtors (1926), 95 L.J.Ch. 258. “Considered: Re Debtor (No. 564 of 1949), Ex 
parte Customs and Excise Comrs. v. Debtor, [1950] 1 All E.R. 808. Referred to: 
Taylor v. Johnson (1882), 19 Ch.D. 603; Stock v. Wilson, [1918] 2 K.B. 285; 

G Leslie v. Sheill, [1914-15] All E.R.Rep. 511; Re McGreavy, Ex parte McGreavy v. 
Benfleet U.D.C., [1950] 1 All E.R. 30. 

As to bankruptcy jurisdiction with reference to infants in general, see 2 Hats- 

pury’s Laws (3rd Edn.) 257-258; and for cases see 4 Digest (Repl.) 28 et seq. 


Cases referred to: , nee. 
H (1) Re Lynch, Ex parte Lynch (1876), 2 Ch.D. 927; 45 L.J.Bey. 48; 84 L.T. 34; 
24 W.R. 375; 4 Digest (Repl.) 29, 235. 
(2) Re Bates, Ex parte Bates (1841), 2 Mont. D. & De G. 
Ct. of R.; 4 Digest (Repl.) 29, 245. as 
(3) Re King, Ea parte Unity Joint Stock Mutual Banking Association (1858), 
3 De G. & J. 68; 27 L.J.Bey. 83; 31 Daye as tee 4 Jur.N.8. 1257; 6 
W.R. 640; 44 E.R. 1102, L.JJ.; 4 Digest (Repl.) 29, 246. | 
I. (4) Re Charlton, Ex parte Charlton: (1877), 6 Ch.D. 45; 46 L.J.Bey. 110; 
"97 LT, 45; 25 W.B. 800, O.A.; 4 Digest (Berl) as ae os 
i ; nkley (1878), 88 L.T. 527; 28 iges epl. , 358, 
Pa ga Se a. 5 ORD. 28; 49 L.J.M.C. 18; 41 L.T. 480 Ny J.P 105; 
28 W.R. 807; 14 Cox, C.C. 878, C.C0.R.; 4 Digest (Repl.) 28, 234. 


Also referred to in argument : ; . 
Re Onslow, Ex parte Kibble (1875), 10 Ch. App. 878; 44 L.J.Bey. 63; 


198; 28 W.R. 433, L.JJ.; 4 Digest (Repl.) 354, 3226. 


837; 11 L.J.Bey. 4, 


82 L.T. 


- 
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Ex parte Watson (1809), 16 Ves. 264; 33 E.R. 985; 4 Digest (Repl.) 29, 248. | 

Ketsey’s Case (1618), Cro. Jac. 320; 79 E.R. 274; sub nom. Keteley’s Case, 
1 Brownl. 120; sub nom. Kirton v. Eliott, 2 Bulst. 69; 28 Digest (Repl.) 542, 
576. ; 

Blake v. Concannon (1870), I.R. 4 C.L. 828; 28 Digest (Repl.) 543, *321. 

Nelson v. Stocker (1859), 4 De G. & J. 458; 28 L.J.Ch. 760; 33 L.T.0.8. 277; 
5 Jur.N.S. 751; 7 W.R. 603; 45 E.R. 178, L.JJ.; 28 Digest (Repl.) 521, 
383. 

Chubb v. Griffiths (1865), 35 Beav. 127; 55 E.R. 848; 28 Digest (Repl.) 526, 424. 

Lempriére v. Lange (1879), 12 Ch.D. 675; 41 L.T. 878; 27 W.R. 879; 28 Digest 
(Repl.) 543, 588. 


Appeal from a decision of Bacon, Chief Judge, affirming a decision of Oldbury 
County Court judge, on a petition for bankruptcy presented by the Birmingham 
Corporation against an infant debtor William John Jones. 

The infant carried on the business of trading in coal and breeze. In the 
course of his trading he bought a quantity of breeze from the Birmingham Corpora- 
tion which because of financial difficulties he was not able to pay for. On Feb. 21, 
1881, the infant filed his own petition for bankruptcy but these proceedings fell 
through as no resolution was passed by the creditors in favour of liquidation. 
On Mar. 22, 1881, Birmingham Corporation presented a bankruptcy petition against 
the debtor, the alleged act of bankruptcy being the filing of the bankruptcy petition. 
There was no evidence that the infant had ever in the course of his trading 
represented to any creditor that he was of full age although it was alleged that 
he had on one oceasion, not in: his trading, stated he was of age. The county 
court judge adjudicated the infant bankrupt and this decision was upheld by the 
Chief Judge in Bankruptcy. The infant appealed. 


E. C. Willis for the infant. 
De Gex, Q.C., and Finlay Knight for the petitioners, during the argument 
referred to Re Bates, Ex parte Bates (2), in which a bankrupt sought to have 


the fiat annulled on the ground of infancy, and it was shown that a year previously — 
he had, on the occasion of his marriage, sworn that he was of age, and the 


application was refused. Sm Grorce Jesset, M.R., disapproved of that de- 


cision, saying ‘‘I should be sorry to describe that decision in the terms which it 
deserves.”’ ‘ 


SIR GEORGE JESSEL, M.R.—This is an appeal from the decision of the 
Chief Judge in Bankruptcy, affirming the decision of the county court judge, who 
considered himself bound, as no doubt he was, by the previous decision of the 
Chief Judge in Re Lynch, Ex parte Lynch (1). The decision of the Chief Judge 
in the present case amplifies the principle laid down by him in Ex parte Lynch (1), 
to which I will presently refer. , 

The facts of the present case are few and very simple. The debtor Jones 
was and still is an infant, who, fortunately or unfortunately for himself, married 
a woman who was engaged in trading in coal and breeze. The business was 
continued after the marriage by the debtor, and he, in the course of his trading, 
bought a quantity of breeze from Birmingham Corporation, for which he has never 


paid. Having fallen into difficulties, or being unable to pay claims made on him, . 


he filed a petition for liquidation, so as to be freed from importunity in respect of 
the sums due, or alleged to be due from him. The proceedings for liquidation fell 
through, no resolution having been passed by the creditors in favour of liquidation. 
Birmingham Corporation accordingly presented a petition in bankruptcy, the ground 
ea. that Jones was indebted to them in his trade, and had coum i¢ad ah ae of 
ankruptcy. The Chief Judge made th judicati judication j 
rena gtd ier e adjudication, and that adjudication is the 
The first point to be considered is, whether the infant is liable at all. If he is 
not a debtor, the next question which has to be considered is, hain he ean 


¢* Re JONES (Sir Grorce JESSEL, M.R.) 833 
A petition for liquidation, or be made a bankrupt. 


It is not suggested that the 
goods supplied in this case come within the categor 


y of necessaries. The breeze 
mption, but to be sold again. 
es, the debtor, being an infant, 
The fact that he had the breeze does 
not affect the question according to the way in which our law considers it. People 
r chance of obtaining payment. I do 


y—that that law ought to be altered. The 
suggested exception to that rule is founded on the equitable doctrine, as to an 


infant’s liability, when he has been guilty of fraud, when he has made a direct 
misrepresentation, for instance, where he has statéd himself to be of full age with 
intent to obtain goods on credit. The courts of equity have considered the appear- 
ance of infants as an element of fraud in such transactions. Where the infant is 
only ten years old no such element of fraud is possible; but where an infant’s 
appearance leads people to suppose that he is twenty-one years old, he may in some 
eases be liable for fraud of which that is an element. The ‘representation made 
by the infant must, to make him liable, be such as to deceive the person to whom 
it has been made, and must be an express representation that he is of full age. 
It has been held in such a case that, if the person comes of age afterwards, and 
then becomes bankrupt, the creditor from whom credit has been so obtained may 
prove in the bankruptcy, as for an equitable liability. a 
It is difficult to see on what principle the courts arrived at that decision, as 
the adjudication could: only in former times be made in respect of igi 
liabilities. The law is different perhaps now; but it is not even now said that 
this liability is a legal debt. I use the term “legal debt,’’ to explain = Eee 
Indeed every debt is a legal debt. It is not a debt unless it is = site 
no sueh thing as an equitable debt. | There is such a thing as a lia A, ee 
but that is not a debt, and wherever a debt is by law required on w + " fi 
proceedings, this equitable liability will a arma " passe erraba she * 
But there is no such mis-statement here. e infant has ce ee eee 
ment. The argument of the petitioners, therefore, amoun a 0 . te 
person, Sitar tiy an infant, simply carries on nee et sey dete 
tation at all, and in the course of that trading buys goo : : a aie ¢e Se 
which amounts to a fraud. But you are ae to aes oe Jer%e Piya 
a ag a 8; "This appears to be clear from what 
eee seine, 19 Dale ones ie i Unity Joint Stock Mutual Banking 
Kwicut Bruce, L.J., says in Re King, Ex parte Unity EERE I 
Pe on he founds his judgment on actual misrepresenté , ous 
eemmetion 4f}); where he >» of the infant being that of an adult. That 
he alludes to the fact of the appearance ki that its creditor could maintain an 
being so, there is no preterice for saying the a 
tion. ee » taking of the goods woul e 
“it iam Doenvasid /that ue arg: gi ve ohio sama the law. There is no 
sufficient to found an action; but t debte at all. Counsel for the petitioners 
evidence whatever that there are “ee self as a debtor; but you carinot describe 
said that the infant had ohana mn at all: and, not being a debtor, he cannot 
a man as a debtor when he owes n0 a? i aie snder the Benkeuptoy Aah 100u: 
be adjudicated a bankrupt. It has ee OE a liquidating debtor a bankrupt. 
s. 125 (12) [repealed] the singe : . om you can adjudicate bankrupt. You 
But to do this you must have a age ‘ vin has no debts. Moreover, that sub- 
t adjudicate a man a bankrupt w ee sahil of some creditor. There must be 
oar a only be put in force at = oe sigh) are sata 
. 7 : i der to give | » Nowe! he court does not 
gome interest in a person 8 rite does intervene, the powet of t o ee 
aome one having such an rragr . decision of the Chief Judge in Ex par e ne 
i irely disagree with the de ; josition of law that if an infan 
ST cdg Ares a: i, cigars eae be made bankrupt in respect 
has been held out and dea 


f d d bt 9 f ’ ~~ te me e C early he other way. 
i tra e e er e see Ss )711 to | | t 
0 "DU. Th y ule mH 
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In the next place, I do not agree that the Infants Relief Act, 1874, has made no 
difference as to this. The words of the Act are general, and apply to all contracts, 
except those referred to in the first section. The Act cannot be held not to apply 
to trade debts, but is of universal application. The last reason given is, that the 
creditors have a right to say to the infant, ‘‘Be that which you pretend yourself 
to be.’ The infant, by filing a petition for liquidation, did not become of full age. 
He cannot thereby get the advantages or disadvantages of an adult trader, and 
by taking upon himself to do that which can in reality be only done by an adult 
trader, the infant does not represent himself to be such a trader. The argument 
assumes that an infant, while he is an infant, can alter his status. All the reasons 
for the Chief Judge's decision failing, the decision itself fails, and in my opinion 
must be reversed. 


BAGGALLAY, L.J.—The adjudication in this case was made on a petition 
filed by Birmingham Corporation in respect of a debt, or alleged debt, owing to 





them by the infant for coals and breeze. The petition describes the infant as a . 


trader. If there were nothing more in the case it could not be contended for a 
moment that after the infancy was shown and set up the adjudication could 
stand. Reliance has, however, been placed on the decision of the lords justices 
in Hx parte Unity Joint Stock Mutual Banking Association (3), and on the 
decision of the Chief Judge in Ex parte Lynch (1). I cannot agree to the first 
proposition laid down by the Chief Judge in Ex parte Lynch (1). I most respectfully 


dissent from that, if the words ‘‘This infant has traded, and in my opinion that. 


was a clear holding out to the world that he was of full age, and capable of con- 
tracting debts,’’ are to have their ordinary meaning. If there has been misconduct 
I do not say that in no case would the infant be liable to the bankruptcy law. But 
in this case he did not represent himself as of full age. He merely omitted to 
state that he was an infant. But in Ex parte Unity Joint Stock Mutual Banking 
Association (3), a case in which judgment was reserved and fully considered before 
delivery, there had been a proper case for proof, but not for adjudication. There 
the bankrupt expressly represented himself as being of full age when he contracted 


the loan. Therefore, Hx parte Unity Joint Stock Mutual Banking Asseciation (8) — 


is no authority whatever for adjudicating in this case if based on a strictly bank- 
ruptcy proceeding. 

It is said that the-fact of liquidation proceedings having been taken makes a 
substantial difference. But, although the petition was presented, and the first 
meeting was held, no resolutions for liquidation were passed. Ex parte Charlton 
(4) has been referred to for the purpose of inducing us to hold that, whatever 
objections there may be to the debt itself, the creditor is relieved from that by the 
fact of the liquidation proceedings. But in Ex parte Charlton (4) there had been 
a resolution for liquidation and other proceedings, and in addition the petition was 
then presented by an undoubted creditor, and what was decided was that it was 
not necessary to show that an act of bankruptcy had been committed within six 
months before the filing of the petition. It was held that the same strictness was 
not necessary when s. 125 (12) [repealed] of the Bankruptcy Act, 1869, was put 
in force. That is no decision that a petitioning creditor’s debt i not bene 
The Chief Judge has acted on his own decision in Er parte Lynch (1). Taal 


unable to agree with his decision, and agree with the Master of the Rolls that it . 


cannot stand. 


LUSH, L.J.—The objection to the adjudication in this ease is that it i t 
founded on a good petitioning creditor's debt. The debtor is an infant ny ot 
be observed that the claim is not a claim for necessaries, but for wh tj fe 
to be a trade debt. The law says, although a person under twent de cane 
wrong by carrying on trade, he is not liable for his trade debts Th def poate 
infaney is a complete answer to a claim for such a debt. That is th : wre 2 
made. The debt, in order to Support an adjudication, must, under rs vein: 

’ . e 





fd 
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A Bankruptey Act, 1869 [see now s. 4 (1) (b) of the Bankruptcy Act, 1914], be a 


“liquidated sum due at law or in equity.’ Before that Act all sums were not 
provable. You could not, for instance, bring an action for a sum declared by 


.& court of equity to be due from a fraudulent trustee. As you could not do so 


it was not available for the purposes of a commission. A liability of this kind 
can, since the passing of the Judicature Act, be enforced in any court. JT am 
now speaking of the law as it was before that Act was passed. No action could have 
been brought at law for this debt. The defendant might have pleaded infancy 
It would not have been any good petitioning creditor's debt at law. even if 4 
could in equity. If the infant had made a misrepresentation, that would have 
made a liability enforceable in equity but not at law. To make it such, even in 
equity, it must have been an actual misrepresentation. But the infant was doing 
nothing unlawful in carrying on trade, though he would have been doing so if 
he had been asked and had said that he was of age. Therefore, there was a case 
of liability at all. 

Then it is said that the infant has estopped himself from setting up his infancy 
by filing a petition for liquidation, because in it he said that he was unable to 
pay his just debts, thereby admitting that he had debts including what is now 
made the subject of this petition. I disagree entirely. The Act relates to debtors. 
The corporation did not present their petition under s. 125 (12) of the Bankruptcy 
Act, 1869 [repealed}. The petition was for an independent debt, and based on 


_ a statement of inability as to payment of debts. If the court had persisted the 


infant could have said at any. stage, ‘‘I am not a debtor and he is not a creditor.”’ 
There is no debt at law or in equity. At law the infant might even after judgment 
have obtained a writ of error. An infant cannot be damnified by any fault in 
pleading. We cannot agree with the decision of the Chief Judge, which will, 


_ therefore, be reversed. This involves our overruling of the Chief Judge’s decision 


in Ex parte Lynch (1). That case has not only been disapproved of in this court, 
but in Miller v. Blankley (5); and in R. v. Wilson (6), where an infant had been 
convicted for an offence which would not be an offence at all unless committed 
by a person subject to the law of bankruptcy, the court quashed the conviction. 
That case is clearly in accordance with the real state of the bankruptcy law. 


Appeal allowed. 


Solicitors: Swann & Co., for Jackson & Sharpe, West Bromwich; Sharpe, Parkers 
& Co., for Hayes, Birmingham. 
[Reported by Frank Evans, Esq., Barrister-at-Law. | 
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TEMPEST v. LORD CAMOYS 


[Court or AppraL (Sir George Jessel, M.R., Brett and Cotton, L.JJ.), August 1, 


1882] 
[Reported 21 Ch.D. 571; 51 L.J.Ch. 785; 48 L.T. 18; 31 W.R. 326] 


Trustee——Powers—Discretionary powers—Ezxercise—Control by court—Bona fide 
exercise of discretion—Refusal of court to interfere. 

A will gave trustees power to sell the devised property, and contained a 
direction that the proceeds of sale should be laid out in the purchase of other 
land, which was to be settled on the same trusts. Tt also empowered the 
trustees, in the exercise of their absolute discretion, to raise any money which 
they might think fit, for effecting any purchase which they might, in the exer- 
cise of their absolute discretion, think proper, of any land in the West Riding 
of Yorkshire. There being a sum of money in court in a suit for the execution 
of the trusts, which represented the proceeds of sale of the devised property, 
the court was asked to approve a conditional contract for the purchase of land 
in the West Riding, for which part of the purchase price was to be provided 
by using the sum in court, and part by mortgaging the property which it was 
proposed to purchase. All the family and one of the trustees approved of the 
proposed purchase, but the other trustee did not. It was not suggested that the 
trustee who disapproved was not acting bona fide. 

Held: the power to invest the proceeds of sale in land amounted to a trust, 
and, if a trustee declined to execute that trust, the court would interfere and 
perhaps remove him from his office; in the present case, however, the dissent- 
ing trustee had not declined to invest in land, but had only declined to invest 
in a particular property, and, as the will had given the trustees a discretion 
as to what property the money was to be invested in and whether money 
should be raised on mortgage, the court would not interfere with the bona fide 
exercise of this discretion by the dissenting trustee, and would not approve 
the proposed purchase against his wishes. 

Per Str Grorcr Jesset, M.R.: When trustees have a pure discretion as to 
the exercise of a power, the court will not compel them to exercise it against 
their wishes, even after suit brought, although it will interfere to prevent them 
from exercising the power improperly. 


Notes. Distinguished: Re Courtier, Coles v. Courtier, Courtier v. Coles (1886), 
34 Ch.D. 136. Followed: Re Burrage, Burningham v. Burrage (1890), 62 L.T. 752. 
Considered: Re Bryant, Bryant v. Hickley, [1894] 1 Ch. 324. Referred to: Re 
Gadd, Eastwood v. Clark (1888), 23 Ch.D. 134; Re Hall, Hall v. Hall (1885), 54 
L.J.Ch. 527; Re Lofthouse (1885), 29 Ch.D. 921; Re Radnor’s Will Trusts (1890), 
45 Ch.D. 402; Re Higginbottom, [1891-4] All E.R.Rep. 1070; Re Charteris, 
Charteris v. Biddulph, [1917] 2 Ch. 879; Re Whichelow, Bradshaw v. Orpen, 
[1953] 2 All E.R. 1558. 

As to necessity for concurrence of all trustees, see 88 Hatspury’s Laws (8rd 
Edn.) 971; as to exercise of powers by trustees, see ibid. 979-981; as to interference 
by court in the administration of a trust, see ibid. 1033-1034, and 30 Harsgpury’s 
Laws (3rd Edn.) 241. For cases see 43 Dicest 876-881. 

Case referred to: 

(1) Tempest v. Lord Camoys (1868), 21 Ch.D. 576, n. 
Also referred to in argument : 

Webb v. Earl of Shaftesbury, Earl of Shaftesbury v. Arrowsmi 

. hel 82 E.R. 194, L.C.; 43 shee 678, 1035. : ot ae 

ethell v. Abraham (1878), L.R. 17 Ea. 24; 43 L.J.Ch. : : 
22 W.R. 179; affirmed (1874), 3 Ch. 50, n., L.JJ.; 48 Diecieraiae ae 


Gisborne v. Gisborne (1877), 2 App. Cas. 800; 46 L.J.Ch 
, 2 App. : ; J.Ch. 556; 36 L.T. : 
25 W.R. 516, H.L.; 43 Digest 877, 3211. meets 





A Appeal by W. J. Tempest, one of the two trustees of th 
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e trusts of the will of 
Sir Charles Robert Tempest, deceased, and by Arthur C, Tempest, one ‘a the 
Sera from a decision of Curry, J., refusing to accede to their petition 
that a particular investment ought to be made, notwithstanding that the other 


‘ trustee, J. Fleming, disapproved. 


Sir Charles Robert Tempest, Bart., by his will dated Mar. 25, 1863, devised his 
real estate in the counties of York, Lincoln, and Lancaster, to T. E. Stonor a 
James Fleming, their heirs and assigns, to the use of T. E. Stonor and J. Flemin 
their executors, administrators, and assigns, during the life of the nave 


‘nephew, Sir Charles Henry Tempest, for 1,000 years upon certain trusts, and 


after the death of Sir C. H. Tempest to the use of his first and every other son 
Succeeding in tail male, and for default of issue to the use of Arthur Cecil Tempest 
for life, with remainder to his sons in tail male. The testator empowered his 
trustees, during the subsistence of the thirdly declared trust of the term of 1,000 
years (viz., during the life of Sir C. H. Tempest, and twenty-one years from the 
day next before his death, unless in certain events, to receive ‘the rents and profits, 
and pay an increasing proportion not exceeding two-thirds, as to two equal fourths, 
to Arthur Cecil Tempest for life; as to one other fourth, to T. E. Stonor for life, 
and as to the remaining fourth, to J. Fleming for life, with power to each of 


5 
them to name a successor by will in respect of his share), 


“in the exercise of their or his absolute discretion, to raise any money which 
they or he may think proper for the purposes of effecting any purchase they or 
he may, in the exercise of their or his absolute discretion, think proper, of any 
lands, tenements, or hereditaments, in the West Riding of the county of York, 
or in the county of Lincoln, by mortgage in fee, or for any term of years, of 
all or any part of the hereditaments and premises hereby devised, upon such 
terms and conditions, as to rate of interest or remedy in the way of power of 
sale, or otherwise, as the said trustees or trustee shall find expedient, and so 
far as shall be necessary for giving effect to any such mortgage, and the remedies 
of the mortgagee thereunder, but not further or otherwise, by the mortgage 
deed, to revoke all or any of the uses and trusts hereby limited.”’ 


The will also contained powers of sale aud exchange to the trustees of the term 
at any time during the thereby declared trusts, and a direction that the trustees 


should 


‘lay out the money to be received for any such sale or exchange as aforesaid, 
in the purchase of other freehold hereditaments in fee simple in possession, 
situate in England or Wales, and shall settle, or cause to be settled, as well 
the hereditaments so to be purchased, as the hereditaments and tenements 
to be acquired by means of any such exchange as aforesaid, to and upon such 
of the uses and trusts, and subject to such provisions herein expressed, or by 
reference limited or expressed, concerning the hereditaments being settled as 
shall be subsisting, or as near thereto as may be.”’ 


The testator died on Dec. 8, 1865, and his will and a oie Many is not material) 
ved by the executors, Lord Camoys and James Fleming. 
wA a evan ke 1865, Arthur Cecil commenced a suit in Chancery (the pe 
action) for the administration of the testator’s real and personal SHB bi per. 
formance of the trusts thereon, and a decree for execution of the truss an sae e 
on Jan. 27, 1866. The testator’s Lancashire estates were subsequently " epee 
an order of the court, and, at the date of the petition presently pera ee 4 
represented by a sum of £13,233 2s. 6d. consols, were in colurt. 
10d. Reduced Annuities in court, which 
represented certain accumulations, and both the sums big ale by 
purchase of real estates to be settled under the will. Arthur C. aki , i , a 
of himself and all other persons interested in the moneys app safe ‘ e a 
will, entered into a contract, dated June 10, 1882 (and made conditional on the 


proceeds of sale, 
There was also a sum of £21,916 10s. 


x 
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approval thereof by the court) with Mr. J. T. Hopwood for the purchase of part 
of the Bracewell Hall estate, in the West Riding of York, for £60,000. A; C. 
Tempest then presented a petition proposing that £30,000 should be raised Gin part 
payment of the £60,000) out of the two sums in court, and that the remainder of 
the purchase money should be raised by a mortgage of the purchased premises to 
J. T. Hopwood for £25,000, and a second mortgage to the petitioner for £5,000, and 
praying that the contract might be carried into effect, and that Messrs. J. Fleming 
and W. F. Tempest, the present trustees, might be ordered to sell out the stock 
in court, and that the proceeds might be applied in the purchase; also, that if the 


title should be approved, all proper deeds might be executed. Mr. Fleming dis-’ 


approved of the purchase, but Mr. Tempest, the other trustee, was quite satisfied 
with it. As the property was the original inheritance of the Tempest family, and 
for other reasons, the family were anxious to obtain possession of it. The petition 





was heard by Currry, J., on July 11, 1882, who decided that he had no authority 


to control or to direct the exercise of the power which the trustees had, and 
declined to accede to the prayer of the petition. The petitioners appealed. 


Ince, Q.C., and G. Henderson for the petitioners. : 
Dryden for other persons supporting the petition. 
Romer, Q.C., and N. R. Smart for Mr. Fleming. 


SIR GEORGE JESSEL, M.R.—It is very important that the law of the court 
on this subject should be understood. It is well settled that when trustees have 
a pure discretion as to the exercise of a power, the court will not compel them to 
exercise it against their wishes even after suit brought, although it will interfere 
to prevent them from exercising the power improperly. The court must be satisfied 
—as long as the suit is pending—that the power, if exercised at all, is properly 
exercised. or instance, where persons have a power of appointing new trustees, 
they may exercise the power even after a suit has been brought for the administra- 
tion of the trusts and after a decree therein; but that is subject to their being con- 
trolled by the court to the extent that they will only be allowed to appoint proper 
persons. 

Tt is quite plain that there may be cases in which, although there is nominally 
a discretion in the trustees, there may be evidence on the face of the instrument, or 
something in the nature of the trust, to show that the power is to be carried into 
effect within a reasonable time. For instance, there may be, as in the present case, 
@ power amounting to a trust to invest personally in the purchase of lands, with 
a power of interim investment. Such a trust is binding on the trustees, and one 
of them would not be allowed to say that he would disregard the trust and not 
invest in land at all. If the trustee had said that, there would be.no difficulty 
in interfering; and I think that would be sufticient ground for removing the trustee, 
as being a deliberate assertion of an intention to disregard the trust. But that 
is a very different thing from saying that we are to take away the discretion of 
the trustees, as to the time when the investment is to be made, and the particular 
property to be purchased. 

With regard to the time, there might be evidence, from the lapse of time and 
the refusal of the trustee to make any investment, that he did not intend to invest 
at all; but, taking it to be a case of bona fide dislike on the part of the trustee 
to the investment offered, it does not appear to me that the trustee can be com- 
pelled to make the investment within any given time. Then, with regard to 
the particular estate to be purchased, the testator says it is to be in the absolute 
discretion of the trustees. What right has the court to interfere and alter the words 
of the will? The testator has directed that what real estate is to be purchased 
shall be determined by A, B, and C. That is as much a part of his will as the 
direction to purchase, and it seems to me that the court cannot exercise control 
over either one or the other. There is this also to be said here, that not onl 
has the testator given absolute discretion, but he has shown that there is : 
difference between that discretion and an obligation. The will points out the 
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distinction -that in some cases an instrument must be made 
it oe be made at the discretion of the trustees. . 
ee ng “a nb peaert es pa oni is independent of the trust for invest- 

> proposed to be purchased will cost £60,000. The trustees hay 
only £30,000 available for the purchase, and it is proposed that the rest of the 
money shall be borrowed on mortgage of the estate to be purchased There i ; 
_ power in the will to mortgage the devised estates at the discretion of the sane 
I assume for the present purpose—and it is the better opinion—that aha" haa 
mortgage the estate before it is bought, because after it is bought it is to be 
conveyed to the same uses and trusts. and there can be no doubt et to the power 
to mortgage it after it is bought. That being so, there is an absolute power in 
the trustees to mortgage an estate for the purpose of buying another. Is that a 
power which is otherwise than discretionary? That is a clear power, and there 
is nothing like a trust there. We cannot force Mr. Fleming tatialia the view 
that it would be a good thing to mortgage the estate for the purpose of buying 
more, or to mortgage the estate proposed to be purchased, or that it is better to do 
this than invest in other things. There might be a risk of the amount in hand, the — 
£30,000, being lost by the mortgagee foreclosing or selling the newly-purchased 
land. Moreover, there is a wide difference of opinion as to the future position 
of land; and Mr. Fleming may be of opinion, bona fide, that a transaction of this 
kind is not desirable. It is. not suggested. that the exercise of his discretion 
is not bona fide, and, in my opinion, we cannot interfere with it; and the judgment 
of Curry, J., and his reasons for deciding as he has are right. 


and in other cases 


BRETT, L.J.—As far as my opinion at present goes—although I do not think it 
necessary to decide it in the present case—the question whether this money 
shall be invested in the purchase of land is not a question of discretion at all. 
A trust was imposed on the trustee, and if any trustee had refused to invest in 
land, I am not at all certain, on the authority of Lorp Carrns in the previous 
case under -this will (Tempest v. Lord Camoys (1)), that the court would have 
enforced the trust, it might be by removing the trustee who refused to join, 
and appointing another who wauld exercise the trust. But, assuming all this, 
there is undoubtedly a discretion in the trustees as to what lands they will 
purchase. Mr. Fleming has not refused to invest in any land at all, but has 
only, acting on the authority and discretion given to him by the testator, 
objected to purchase this particular property. It wants no authority to show 
that the court will not say: ‘‘Although you have a discretion as to what property 
the money shall be invested in, you must invest it in this particular property.” 
In the same way, there was undoubtedly a discretion in the trustees as to whether 
they would raise money on mortgage or not, and the application is to take that 
discretion also away, and direct not only the raising of the money on mortgage, 
but a mortgage of a certain property. In my opinion both parts of he amp Baai 
go beyond the rule, and the judgment of Curry, J., is right, and ought to be 


affirmed. 


COTTON, L.J.—The two trustees in’ this case differ in opinion as to the 
advisability of purchasing a particular property. The application to Sk Se 
for the court to do what the’ trustees do not agree to do themselves. is 


: i rchase money, 
money in court in part payment of the pu ; 


proposed to invest a sum of we aetecabied 


i ainder of the money required by a mortg ‘pu 

oats ae eae sum, there is, in my act te pier bdr 
a duty to perro ’ g j 

ees Penigienaeat ee saeh tnearteed and Wee its performance. 
If the trustee declined to do it, the court would, perhaps, cvigey an vee rN 
on the ground that his refusal to act amounted to a rie Pa os 5 * 
there is a discretion as to the particular land in whic . se a a 
invested, and the trustee has never refused to invest in any land, bu 


to invest in a particular property. 


was in form a power, 
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Moreover, there is another difficulty. The £30,000 required to be cork ie f 
not money to which any trust for investment in land attaches, but ao rs _ 
which is to be raised, if at all, under a discretionary power given to the ee ie ; | 
There is no trust there at all nor anything in the nature of a trust, an ere 
being so, the question is, when the trustees differ in the mere ae ‘ : 
discretion, will the court interfere to direct the thing to be done? t ae i i 
will not. No doubt the court will interfere to prevent trustees from exercising t a : 
discretion in an improper way. When trustees come, after a decree, to ask for the 
sanction of the court to the exercise of discretionary powers, the court may refuse 
to give its sanction, on the ground that what is proposed to be done is not | 
reasonable, and that will prevent the trustees from acting. But that is a very — 
different thing from putting a control on the exercise of the discretion. It is a 
different thing when the trustees do not agree, and, therefore, cannot exercise Q 
discretion, to do by an act of the court that which the testator has left to the 
discretion of the trustees. The court ought not, in my opinion, to interfere in 
the present case. The trustees do not agree to exercise the discretion as to raising 
the money by mortgage, and they do not agree whether this particular estate is 
a suitable one. 


Solicitors: Cole d Jackson, for Broadbent, Heelis & Broadbent, Bolton-le-Moors; 


; 

| 

Appeal dismissed. 1 

Ward, Mills, Witham & Lambert. 
é 


[Reported by Franx Evans, Esq., Barrister-at-Law. | 





[Cuancery Division (Kay, J.), March 7, 8, 1882] 
[Reported 20 Ch.D. 659; 51 L.J.Ch. 385; 46 L.T. 275; 46 J.P. 726; : 


WILLIAMS v. WILLIAMS © ' ; / 


30 W.R. 438; 15 Cox, C.C. 39] 


Burial—Duties—Duty of executor to dispose of corpse. 
Executor—Corpse—Duty to dispose of corpse. 
Will_—Corpse—Direction for disposal—Validity. 
By a codicil to his will A. directed that within three days after his death, 
or as Soon as conveniently might be, his body should be given to the plaintiff ; 
to be dealt with by her in such manner as he had directed in a private letter 
to her, and that any costs or expenses that might be incurred by her in carrying a 
out and performing the instructions contained in the letter should be paid and 


discharged by the executors under his will on production of accounts and : 
vouchers within three months after his decease. The private letter referred i 
to contained directions for the cremation of the body. The executors refused } 


n dead body, the direction in the 
to the plaintiff was void; the persons 
person were his executors, and they 


A 


~ 


ae 
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had the right to the possession and custody of ti i 

the purpose of cremation, the licence innards ob i . me: : - 
that it was to be used for burial only, was an illegal act, and aie re 
plaintiff could not recover the expenses of the sation atin, if the — - 
not illegal, a court of equity would not allow the plaintiff ts recover the ss € ik 
as the way in which the licence had been obtained and the cremati cpa 
out was fraudulent; accordingly, the claim failed. ats oF 

R. v. Sharpe (1) (1857), Dears. & B. 160, applied. 


Notes. It is not unlawful at common Jaw t 
o burn a dead body instead of buryi 
it, provided that the burning is done in such a manner as a to sere 
nuisance : see 4 Hauspury’s Laws (3rd Edn.) 117, where the statutory regulation 
of cremation is dealt with. Tag : 

Considered: R. v. Price (1884), 12 Q.B.D. 247. R i 

? . Hey be ; eferred to: Re Dix 

P. 386; Rees v. Hughes, [1946] 2 All E.R. 47. FG aa 

As to duty to dispose of body, see 4 Hatspury’s Laws (8rd Edn.) 3-5; as to 
cremation, see ibid. 117 et seq.; and for cases see 7 Dicesr (Repl.) 549-551. 


Cases referred to: 

(1) R. v. Sharpe (1857), Dears. & B. 160; 26 L.J.M.C. 47; 28 L.T.O.8. 295; 
21 J.P. 86; 3 Jur.N.S. 192; 5 W.R. 318; 7 Cox, C.C. 214, C,C.R.; 7 Digest 
(Repl.) 549, 7. 

(2) R. v. Fox (1841), 2 Q.B. 246; 114 E.R. 95; sub nom. Re Wakefield (Bailiff), 
1 Gal. & Dav. 566; sub nom. Ez parte Wakefield (Lord of the Manor), 11 
L.J.Q.B. 41; sub nom. Re Jewison, 5 Jur. 989; 7 Digest (Repl.) 549, 5. 

(3) R. v. Scott (1842), 2 Q.B. 248, n.; 114 E.R. 97, n.; 7 Digest (Repl.) 549, 6. 


Also referred to in argument: 
Quihampton v. Going (1876), 24 W.R. 917; 44 Digest 244, 707. 
Bizzey v. Flight (1876), 3 Ch.D. 269; 45 L.J.Ch. 852; 24 W.R. 957; 44 Digest 
237, 625. 
R. v. Vann (1851), 2 Den. 325; T. & M. 632; 21 L.J.M.C. 89; 18 L.T.0.58. 174; 
15 J.P. 802; 15 Jur. 1090; 5 Cox, C.C. 379, C.C.R.; 7 Digest (Repl.) 550, 14. 
R. v. Lynn (1788), 2 Term Rep. 733; 1 Leach, 497; 100 E.R. 394; 7 Digest 
(Repl.) 594, 394. 
Lloyd v. Lloyd (1852), 2 Sim.N.S. 255; 21 L.J.Ch. 596; 19 L.T.O.8. 84; 16 Jur. 
306; 61 E.R. 338; 8 Digest (Repl.) 358, 326. 
Dawson v. Small (1874), L.R. 18 Eq. 114; 43 L.J.Ch. 406; 30 L.T. 252; 38 
J.P. 646; 22 W.R. 514; 8 Digest (Repl.) 402, 930. 
Gilbert v. Buzzard (1821), 2 Hag. Con. 333; 3 Phillim. 335; 


Digest (Repl.) 558, 94. 
Stag v. Punter (1744), 3 Atk. 119; 26 E.R. 872, L.C.; 7 Digest (Repl.) 555, 61. 
Action by the plaintiff, Miss Eliza Williams, against T. J. Williams and ©. J. 
Davenport, executors of the will of Henry Crookenden deceased, and against certain 
beneficiaries under bis will (to whom his estate had been distributed) by which 
the plaintiff claimed payment of £821, the expenses of conveying the testator’s 
body to Italy and having it cremated there, and bringing back the ashepe 7, 
Henry Crookenden, by his will dated Dec. 6, 1868, appointed oe ors, ie 
gave his residuary real and personal estate to his two sons. He made another 
codicil to his will, dated April 8, 1875, in the following terms : , 
“T direct that within three days after my death, or as Soon as caenpe 
may be, my body shall be given to my friend Miss Eliza bhai p a 
in this action], to be dealt with by her in such manner as I have directed to 


be done in a private letter to her.” 
He then gave the plaintiff certain print 


“J direct that a black and red eart 


by my father shortly after marriage 
more suitable, shall be given to the 


161 E.R. 761; 7 


d pieces of china, and proceeded : 

ade by Wedgwood and given 
y other which may be 
for the 


§ an 


henware jar m 
to my mother, or an 
aforesaid Miss Iliza Williams 
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purpose to which I have directed her to apply the same in the private letter to 
her hereinbefore named. I direct that any costs or expenses that may be in- 
eurred by the said Miss Eliza Williams in carrying out and performing the 
instructions contained in the aforesaid private letter to her shall be paid and 
discharged by the executors to my will on production of accounts and vouchers 
within three months after my decease.”’ 

The private letter referred to was dated Easter day, Mar. 28, 1875, and contained - 

the following passage : 

“T have directed my body to be given up to you as soon aS may be after 
my death. You know my wishes, but I here repeat them, that you may have 
this letter to produce if need be. I should like to be burnt when I am dead 
on a, or rather under a, pile of wood. I think the most convenient way would 
be to lay the body on a layer of dry faggots, and to build up and around them 
a considerable mass of firewood, what is called cord-wood in some places, then 
to set fire to the faggots; if the fuel is only tolerably dry it will burn with great 
fury for hours, and consume whatever is combustible. The calcined bones and 
fragments of bones can easily be collected when the ashes are cold, and I 
should like them put in the Wedgwood vase I have named in the codicil, ii 
this would not hold them, then in any other larger vase which my collection 
may contain, or which could be procured on purpose. Any would do provided 
it were not metallic, or if metallic, not precious. You know my preference for 
earthenware. With reference to the ultimate disposal of this vessel and its 
contents, I leave that entirely to you.”’ 


On April 13, 1875, the testator wrote to the plaintiff : 


‘‘Wishing that the intention expressed in the codicil to my will should be 
carried out according to the true meaning of the words, I enclose the codicil 
to you, as I do not believe my own immediate friends and surroundings would 
do what I wish when I was no more. You will be so good as to keep this 
document by you, and produce it when the occasion arises.”’ 


The testator, who was a Catholic, died on Dec. 21, 1875, and his executors and 
family, notwithstanding some protest on the part of the plaintiff, had him buried 
on Dec. 23 in the unconsecrated part of the Brompton Cemetery. On Mar. 3, 
1876, the plaintiff made an application to the Home Secretary stating the codicil 
and letter, and that the testator had been buried in unconsecrated se ee and 
continued : 


“T now pray that you will grant me a licence to remove the body for the 
purpose of carrying out the wishes of the testator, either by having it burnt 
in this country or elsewhere, or if there is any legal impediment or objection 
to that course for the purpose of having it placed in consecrated ground.”’ 


The Home Secretary answered by a letter dated Mar. 20, 1876, stating that the 
removal could not be permitted for the purpose of cremation, at that period ‘after 
burial, but requested to be informed to what burial ground it was proposed to 
remove the remains. On Mar. 22, the plaintiff wrote in reply : ; 


“In answer to your sstion ‘ y puri ; it i 
asec uubed ) your question ‘to what burial ground it is proposed to remove 
he remains,’ it is to the churchyard of this parish, Manafan, Montgomeryshire 
that they would be removed.”’ : , 


The Home Secretary then granted his licence dated Mar. 2 ts 
removal of the body of the said Henry Crookenden, meee eee ats ? 2 ons 
which it is interred in the unconsecrated portion of Bronce Cemeter aa ne 
conditions therein specified, which were that the body should not Re pone 
until after October and that certain sanitary precautions should aif ee 
On Mar. 14, 1878, the plaintiff removed the body in pursuance of the a 5 ieee 
and subsequently had it taken to Italy and burned, and the ashes pl cs ge 
vase according to the testator’s directions, and buried in Manafan ohuriaeita Pe 
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A Mar. 20, 1878, the Home Secretar i 
. ’ y, on the licati ’'s wi 
and family, revoked the licence for removal. Se a ene nme tne eae 


Higgins, Q.C., and J. G. Laing for the plaintiff. 
Owen for the brother of Miss Williams, who was one of the executors. 


Rigby, Q.C., and Popham for the other executor and persons beneficially entitled. 


B “tt mia oe vd Salay ering csi in this case, because 
Mi teenie tha cu ctione raised. ave had no doubt about the answer 
ped claim arises in this way: One Henry Crookenden made his will, leaving 

property in a way which I need not refer to, and appointing trustees and 
executors. Then in April, 1875, he made a codicil to his will in these terms: 

cq (His Lorpsuip read the codicil set out above.} The private letter there referred 
to has been produced and admitted. [His Lorpsuip read it.] He afterwards 
wrote another letter, but altered nothing by it, and he died on Dec. 21, 1875.7 
He was buried by his nearest relatives—I should mention that this Miss Williams 
was nota relative of his, but a connection of his wife—on Dec. 28, with the consent 
and approbation of his executors in all respects. This lady was present, and 

D wished for delay, but it seems there were reasons against delay, and the funeral 
took place. The money claimed in this action is the cost of effecting the cremation 
of the body, which was obtained in a manner I shall state hereafter. 

Several legal points were raised in the argument, on which I never felt a 
moment's doubt, and I will dispose of them first. It is quite clear that there can 
be, no property in a human dead body by the law of England. That appears from 

BF. v. Sharpe (1). There Sharpe was indicted for a misdemeanour for having 

entered a- burial ground, belonging to a congregation of Dissenters, and removed 

the body of his mother, which he took to a churchyard at some distance with the 
intention of burying it with the body of his father. The person having the keys of 
the ground was induced to admit the defendant into the ground and to the grave 
by reason of the pretext that the defendant intended to bury his father there, 
and the jury found that this was only pretext, and that his real intention from 
the beginning was to remove his mother’s corpse. But the defendant acted through- 
out without intentional disrespect to anyone, being actuated by motives of affection 
to his mother and of religious duty. The case was reserved for the consideration 
of the Court for Crown Cases Reserved, and Erte, J., delivered the judgment of 
that court (which consisted besides of Pottock, C.B., WILLES, J., BramMwett, B., 


G and Watson, B.) thus (Dears. & B. at p. 163) : 
“We are of opinion that the conviction ough 
was wrongfully in the burial ground and wron 


out several corpses and carried away one. — 
that is to say by trespass, for the licence which he obtained to enter and open 


from the person who had the care of the place was not given or et ee 
H =the purpose to which he applied it, and was as to that purpose no “ e pres 
all. The evidence for the prosecution proved the misdemeanour un in e : 
‘was a defence. We have considered the grounds relied on in roe : ? Bea 
hough wae fly senile of he Gm ie marty or 
acted, viz., filial affection and re igious duty, § y 
ciple would justify the position that the wrongful se bte pater. sip is 
J x0 misdemeanour if the motive of the act deserved scence Pf TPO + 
anatomical science would fall within that category. = ay oe aie 
recognise the right of any child to the corpse of its paren be sia ES” 
defendant. Our law recognises no property in @ pat es pee nit FIES 8 
graves af common law as contradistinguished aah an aa a cage 
consecrated ground depends upon this form of 4 “se en ane 
authority for saying that relationship will justify the % - eed 7 
the grave where it has been buried. - « - 


The result 1 
will stand.”’ 


t to be affirmed. The defendant 
gfully opened the grave and took 
We say he did this wrongfully, 
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That case fully justifies what I have stated to be the proposition of law established 
thereby. 

The second point raised was as to the rights of the executors with regard to 
burial. Sm E. V. Wriiriams (Execurors (7th Edn.), p. 968), quoting from 
BLACKSTONE ComMENTARIES, vol. 2, p. 508), states the law to be that the executor 
‘“must bury the deceased in a manner suitable to the estate he leaves behind him.” 
It is argued that that passage only means he will be allowed the expenses of so 
doing. I cannot agree to that argument. It seems to me to mean more—that 
the law is, as I understand it to be, that the persons responsible for the burial 
are the executors. If authority were wanted for that proposition, it is to be found 
in R. v. Fox (2), where the Court of Queen's Bench granted a mandamus peremptory 
in the first instance to a gaoler to deliver up a body to the executors of the deceased. 
The decision was founded on that of R. v. Scott (8), and it shows not merely that 
a gaoler may not retain the dead body of a prisoner for debt, but that the executors 


have so absolute a right to the custody of the body that they may obtain a peremp- - 


tory mandamus for its delivery against a person who has it in lawful custody. 
It is clear, therefore, that the executors have the right to the possession and 
custody of the body till burial. It follows from that that a man cannot dispose 


of his body by will, and it follows also, as a logical consequence from the proposition, 


that there is no property in a corpse. I asked for authority that a man might do 
so, but none was cited, and I believe there is none. The direction, therefore, to 


deliver over the body to this lady was void. It gave her no right which she could. 


enforce at law. She had no property, and could not obtain possession from the 
executors. I should be content to say merely that this direction was void in itself, 
for, if it was absolutely void, it can make no difference what the purpose was for 
which the body was to be delivered. 

But the purpose here clearly was to have the body burned, and the questio 
has been raised whether that purpose was a legal one. It is not necessary for me 
to decide that point, and I am not going to decide it; but I think it undesirable 
that a judge should have a point raised before him and not express his opinion 
upon it, and my opinion is that the purpose for which this direction was given— 
cremation—is not legal. 

But there are two other points which are fatal to the plaintiff's claim in this case. 
The testator was a Roman Catholic, and I am told that the practice of that com- 
munion is for the priest to bless the grave, and for a little consecrated earth to be 
placed in the coffin. All that was done in this case, and the funeral was in all 
respects quite regular. The plaintiff, however, still desired to carry out the 
testator’s intentions, but neither the family nor the executors would consent to its 
being done. In March, 1875, the plaintiff wrote to the Home Secretary thus: 
[His Lorpsurr read the letter set out above.] I wish to preface all I am going 
to say on this point by saying that I consider this lady thought herself under a 
paramount obligation to act as she did, and had no intention of doing anything 
illegal, or contra bonos mores or improper. But the testator clearly intended 
that cremation should take place before burial; it was not his intention that the 
body should be disinterred and burned after it had- been buried. Nevertheless, 
this lady applied to the Home Secretary, as I have said. The answer to that 


letter was that a licence could not be granted for cremation, but the Home Secretary | 


desired to know to what burial ground it was intended to remove the remains 
No one could doubt the meaning of that answer. It was beyond all question that 
no licence would be given for cremation, and that if the burial ground were 
pointed out, a licence would be given to remove the body only for the purpose 
of re-burial in consecrated ground. The answer is as clear as the question. The 
plaintiff wrote as follows: [H1s Lorpsnip read the letter of Mar. 22.1] That can 
only mean, I will give up the cremation and adopt the other alternative of buryin 

in consecrated ground. Then the licence was granted. That licence laine 
on the assurance which this lady had given, that the purpose for which the Saints 





I 
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A were to be removed was only burial in consecrated ground at Manafan, and not 
burning. Then on Nov. 11, 1876, she writes to one of the executors : 


“I was advised that it would be an act of courtesy, though not of necessity, 
to write and tell you that should the time ever arrive when I find it possible 
to carry out the wishes of the late Mr. Henry Crookenden, as expresséd in the 
codicil to his will, I intend to do so.”’ 


That shows that, after having obtained this licence on the distinct representation 
that it was to be used for burial only, she still intended to use the licence so 
obtained for the purpose of carrying out the testator’s intention of cremation. I 
have no hesitation in saying that so to use this licence was an illegal act. If 
her intention had been brought to the knowledge of the Home Secretary, he would 

q ne doubt have revoked the licence. That is sufficient to show that the plaintiff 
_ could not possibly recover the expenses incurred in doing this act, which, in my 
opinion, was an illegal one. 

But there is still another point. Suppose the act was not illegal. Could anyone 
recover in a court of equity any expenses for an act so done? The way this 
licence was obtained, and the cremation carried out, was distinctly fraudulent. 

D If that stood alone the plaintiff's claim must fail. While allowing this lady full 
credit for her intention to carry out what she believed to be her‘duty, I must say 
that I am sorry her conception of her duty led her to deceive the Home Secretary 
in this manner. The action must be dismissed with costs. 


__, Solicitors: Walker & Mewburn-Walker; Williams, Hollingsworth, Tyerman & 
_ Andrews; Hemsley ¢ Hemsley. 


E [Reported by J. R. Brooxe, Esq., Barrister-at-Law.] 


ANGUS v. McLACHLAN 


[Cuancery Division (Kay, J.), March 6, 1883] 
[Reported 23 Ch.D. 330; 52 L.J.Ch. 587; 48 L.T. 863; 31 W.R. 641] 


Inn—Innkeeper—Lien—Extinguishment—Security taken in respect of unpaid 
bills—Inconsistency with retention of lien. 
The lien which an innkeeper has by the common law upon the goods of his 
guest is not necessarily destroyed by his taking a security for the payment of 
his bills. The lien will not be destroyed unless there is something in the aye 
H of the case or in the nature of the security taken which is destructive of or 
inconsistent with the retention of the lien. 


Inn—Innkeeper—Liability for damage to guest's go 
of non-payment of bill. 
An innkeeper who detains g 
payment of his bill is not bound to exercise more car 
I than he would in keeping his own goods. 

‘ sg. 1 (2) of the Hotel Proprietors Act, 1956 : | ae 
eee an a la be under the like a ie a ie 
any guest of his any damage to property brought ae . ‘vee! pest —o 

ke good the loss thereof.’’ It is submitted tha . eH: 
Pea the present decision which relates to detained goods belonging to 
person who had ceased to be a guest at the hotel. 
Considered: Re Morris, [1908] 1 K.B. 473. 


ods—Goods detained because 


oods belonging to his guest in order to obtain 
e in the keeping of them 


“The proprietor of an 
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As to innkeepers lien, see 21 Hatspury’s Laws (3rd Edn.) 463 et seq.; and we 
cases see 29 Dicest (Repl.) 24 et seq. As to extinguishment of lien by ee 
security, see 24 Hatsgury’s Laws (8rd Edn.) 170; and for cases see 82 Dicest 236. 


Cases referred to: 
(1) Cowell v. Simpson (1809), 16 Ves. 279; 33 E.R. 989, L.C.; 82 Digest 236, 204. 


(2) Balch v. Symes (1823), Turn. & R. 87, 92; 37 E.R. 1028, L.C.; 42 Digest 262, 
2960. ; 

(3) Hewison v. Guthrie (1836), 2 Bing.N.C. 759; 2 Hodg. 51; 8 Scott, 298; 
5 L.J.C.P. 283; 182 E.R. 290; 32 Digest 236, 205. 

(4) Dawson v. Chamney (1843), 5 Q.B. 164; 1 Dav. & Mer. 348; 13 L.J.Q.B. 33; 
7 J.P. 689; 7 Jur. 1037; 114 E.R. 1210; 29 Digest (Repl.) 15, 181. 


Also referred to in argument: 

Re Leith’s Estate, Chambers v. Davidson (1866), L.R. 1 P.C. 296; 4 Moo.P.C.C.N.S. © 
158; 86 L.J.P.C. 17; 12 Jur.N.8. 967; 15 W.R. 5384; 16 E.R. 276, Pid 
32 Digest 229, 136. 

Scarfe v. Morgan (1838), 4 M. & W. 270; 1 Horn. & H. 292; 7 L.J.Ex. 324; 2 Jur. 
569; 150 E.R. 1480; 32 Digest 233, 180. 

Coggs v. Bernard (1708), 2 Ld. Raym. 909; 1 Com. 133; Holt, K.B. 131; 3 Salk. 
11; 92 E.R. 107; 3 Digest (Repl.) 64, 52. 

Calye’s Case (1584), 8 Co. Rep. 82 a, 77 E.R. 520; sub nom. Windham and Meads 
Case, 4 Leon. 96; 29 Digest (Repl.) 2, 1. 


Action by the plaintiff, an innkeeper, for a declaration that the amount to be 
found due to him in respect of unpaid bills should, in accordance with the terms 
of his security, be a charge on the defendant's shares in the ship Leonidas, and for 
payment of the amount so found due. 

The plaintiff was the proprietor of the Angus Hotel, New Bridge Street, Black- 
friars. In November, 1880, the defendant, McLachlan, went with his wife to _ 
stay at the plaintiff's hotel, and lived there till June 11, 1881. The plaintiff 
from time to time delivered his bills to the defendant, which the latter at first 
paid, but after Dec. 11, 1880, the plaintiff was unable to obtain payment from | 
him. In March, 1881, the plaintiff applied to the defendant for payment of his 
account up to date, but the defendant said he could not then conveniently pay it. 
He, however, offered to give him a security for the payment of it. He was at 
that time, the owner of 6-64th shares in a certain ship named the Leonidas, and 


the security which he offered consisted of the following letter purporting to charge 
his shares in the ship : 


‘Angus Hotel, Blackfriars, Mar. 8, 1881.—Dear Sir, I hereby charge the bill 
of sale on the ship Leonidas now in the hands of Messrs. Phelps, Sedgwick & 
Biddle, of 18, Gresham Street, City, with the payment of any account now due 


or to become due from myself to you.—Yours truly, F. J. McLachlan.—To 
Mr. Angus, Angus Hotel.” 


The evidence of what took place on the occasion of the giving of this letter © 
appeared to be conflicting, but the nature of it is sufficiently stated in the judg- 
ment. Shortly afterwards the plaintiff on trying to raise money on this letter — 
found out that it-was of no value as a security, so he again asked the defendant 
to pay his bill, and on the latter promising to pay he allowed him to remain at 
the hotel till June 11, 1881. At that time there was a sum of £88 8s. 11d. due I 
from him. The plaintiff then told the defendant that he must either pay or leave _ 
the hotel, and the defendant being still unable to pay, the plaintiff turned him 
and his wife out, and locked up their rooms and detained their goods. He atfter- 
wards Yemoved the goods from the rooms and put them in a cupboard where 
according to the evidence, he was in the habit of keeping similar goods belongin 
to himself. The goods remained there until Sept. 80, 1881, when they were sae 
out and given over to the defendant. In August, 1881, the plaintiff commenced his 
action, claiming to have it declared that the amount to be found due from the 
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A defendant to him was a charge upon the defendant’s shares in the ship Leonida 
and for payment of the amount so found due. On Aug. 5, 1881 fe order ve 
made in the action restraining the defendant from selling or desing with the 

- shares, and by an order made in September, 1881, a receiver was ap ointed 

and an account directed of what was due from the defendant to the plaintift 

The defendant put in a defence in the action, and’ a counterclaim by which he 

claimed the right to set off the damage which he alleged had been sustained 

by his goods whilst in the keeping of the plaintiff against any claim of. the 


plaintiff. 


Graham Hastings, Q.C., and H. Greenwood for the plaintiff. 
Yate Lee for the defendant. 


KAY, J.—On Nov. 18, 1880, the defendant and his wife went to stay at the 
plaintiff s hotel. Bills were delivered to the defendant weekly, and he paid the- 
first bill. Then difficulties arose; the defendant was in want of money and could 


not pay the bills, and a discussion took place upon the subject.’ 


The evidence as to what occurred is contradictory. The defendant alleges that 
he told Mrs. Gibson, the plaintiff's manager, that he was not able to pay the 
bills at that time; that he had difficulty in getting money from Messrs. Patten, 
and would not be able to realise his shares in the ship for some months. She said 
she knew his wife’s family, and was not anxious about the bills.. The plaintiff states 
that, the defendant, in March, 1881, talked about giving security for the amount 
due from him, and said that his lawyer had given him a letter to write and 
sign, which he did, and gave to him on Mar. 8. The defendant says that the 
plaintiff at first seemed satisfied, but afterwards said that the letter was of no 
value. The defendant’s wife tells rather a different story. She says that there 
was a conversation with Mrs. Gibson, and that Mrs. Gibson said she was content 
to wait for payment, and the plaintiff said that he wished for a letter, and that 
if he got the letter, he was agreeable for her and her husband to remain for six 
months from the date of the letter, or until the action against Messrs. Patten 


was settled. 
plaintiff and Mrs. Gibson both distinctly deny this version of the story. 


effect of their evidence is this. They say that they we 
defendant for payment; that in order t 
on at all this letter was brought, but th 
to do so; and that when the defendant’s t 
thing upon the letter, the promises of the defendant induc 
him to stay on. 
In this state of things I am asked to sa 
a waiver of the plaintiff's lien, and thus a ques 
is raised. It has been said in 
law a lien upon the goods of his g 
is ipso facto a waiver of the lien. 
Simpson (41) was referred to, where a soli 
security to have waived his lien on the papers of 
ag an authority in support of that contention. 
common course with Lorp Er 
a more considered judgment. 
at p. 279): 
“Where by the usage of trade a person has a 
work performed upon them, and further for work upon ot 
in his possession, having been delivered over according to t 
ont trades, it is settled by modern decisions that by ta 
lien is gone, even with regard to the goods in hi 
accompany that special security which determines 
ia necessary to see upon what principle that stands. 


uest, accepts any security a 
That, in my opinion, is not the law.. 


pon to give a prelimi 
In his first judgment in th 


the implied contract. 


The husband does not, however, depose to this conversation, and the 


The 


re constantly pressing the 
o induce the plaintiff to allow him to stay 
at no promise was made to allow him 
hen solicitor refused to advance any- 
ed the plaintiff to allow 


y that the acceptance of this letter was 
tion of very considerable importance 
argument that if an innkeeper, having by common 
t all from him, that 
Cowell v. 
citor was held by the acceptance of a 
his client, and was relied upon 
As we all know, it was a very 
nary judgment and afterwards 
at case he says (16 Ves. 


lien on goods in his hands for 
her goods not then 
he usages of differ- 
king a security the 
3 possession, and pear 
t 


T rather think it is not 
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regulated by the usage of trade. It has been accounted for in this way: es J 
the lien is gone by the effect of the intention to substitute the special eae 7 

for the implied one; the necessities of mankind requiring that the goods shoulc 

be delivered for consumption, it is not to be presumed that the lien was to 

be extended through the whole period, which would create much difficulty in the 
usual course of dealing between tradesmen and their customers. I have, ~ 
however, heard that denied; and it has been put upon a rule of law that the ] 
special contract removes the implied one; but, if that is the ground, this 
case would deserve much consideration, The solicitor taking a security which 

has three years to run, as the client may have occasion for his papers, there 

is as much reason that the lien should not accompany the security through that 
period as in the instance of a trade; and the conclusion is equally difficult, 
that the papers, if the client has occasion for them, could be withheld. Iam _ ({ 
not at present satisfied that this lien exists.”’ 


His Lorpsurp afterwards delivered a more considered judgment, in which he 

said (ibid. at p. 280): 
“Looking through the general doctrine of lien, as applicable to all cases, 
except the purchase of an estate, with reference to which it has in a series q 
of decisions been extended, it may be described as prima facie a right accom- 
panying the implied contract. In the case of a factor, who has a lien both 
for his expenditure upon the goods in his possession and his general balance 
upon former transactions, entering into a special contract for a particular 
mode of payment he loses the lien. In various trades the demand being for 
work and labour, applied in some instances upon the particular goods, and others I 
upon other goods also, though the possession had been given up, it is universally 
laid down that, if that takes place under a special agreement, there is no such 
lien; and if it commenced under an implied contract, and afterwards a special 
contract is made for payment, in the nature of the thing the one contract 
destroys the other.”’ 


He added later in his judgment (ibid. at p. 282) : Ber at 


‘My opinion therefore is, that where these special agreements are taken, the 
lien does not remain; and whether the securities are due or not, makes no 
difference.”’ 


But in that case the special security taken was for three years, and was in its 
nature such as to be entirely inconsistent with the retention of the lien, and that 
was the reason why Lorp Expon held the lien to have been lost. In Balch vy. G 
Symes (2) he says (Turn. & R. at p. 92): 


“Notwithstanding the Court of King’s Bench has expressed a doubt whether 
my decision was right in the case of Cowell v. Simpson (1), I still entertain the 
opinion that an attorney who takes a security abandons his lien. That doctrine, 
however, will not apply to sums which are not covered by the security, and 
as to these sums therefore the lien must be considered to remain.”’ a q 


But I do not understand him to have meant that every security will destroy a 
lien; and my view of this is strengthened by Hewison v. Guthrie (3), where 
Trnpat, C.J., says (2 Bing.N.C. at p.’ 759) : 

“It is well established .. . that if a security is taken for the debt for which 


the party has a lien upon the y i i L 
rt} g property of the debtor, such security b 
at a distant day, the lien is gone.”’ ee oe eae 


As I understand the law, it is not the mere taking of a security which destroys 
the lien, but there must be something in the facts of the case, or in the maine 
sates security taken, which is inconsistent with the retention of the lien and 
gia destructive of it. In this case the lien is within the -provisions of 
i. aD <eepers Act, 1878, by virtue of which the innkeeper not only has a passive 

‘N, but also the active right to sell the goods upon giving the notice required 
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A by the Act. Was it prob i 
; probable that he would give his active li y 
contract as stated by Mrs. McLachlan, if it <a ie ada ance we 
* - . . . . : Oo e 

“oh inconsistent with the hypothesis. It was that if the plaintiff a the 1 tt : 

“ was agreeable for the defendant and his wife to remain six eonghe’ That 
oes not mean that he would have been agreeable for them to go away sige: 

s. as olga Seeger — is nothing in the case inconsistent with 

ce of the lien whi inti 

a vhich the plaintiff undoubtedly had before the security 
His Lorpsuipe then considered the: question of the damage which had been 
ve by the goods of the defendants, and, after referring to Dawson vy 
Chamney (4), and stating that the general law was that a ail such as ps 
pore was not bound to be more careful in keeping the goods of his guest 
3 - he was as to his own, and after examining the evidence on this head, held - 
that the defendants had failed to show that amount of negligence which nik 


make the innkeeper liable, and, consequently, th i 
rake t ; d ‘ ‘ at the c¢ 
a, ame q y e counterclaim must be 


| Solicitors: A. H. Holmes; G. H. Finch. 
D ; [Reported by A. B. Exticorr, Ese., Barrister-at-Law. | 


E 
| ROBERTS v. DEATH 


_ [Court or AppgaL (Brett, Cotton and Lindley, L.JJ.), November 18, 1881] 
[Reported 8 Q.B.D. 319; 51 L.J.Q.B. 15; 46 L.T. 246; 30 W.R. 76] 


+*F Execution—Garnishee order—Trustee—No suggestion by garnishee that money 
receivable by him trust money—Right of cestui que trust to be heard. 

R. obtained judgment against D. personally, and subsequently D., as trustee 
for W., obtained judgment against C. R. then took out a garnishee summons 
to attach all debts due from C. to D. Prior to the hearing R. and C. were 
informed that the money sought to be attached was trust money. At the 

GC hearing C. made no suggestion that the money was trust money and in the 
absence of any such suggestion by C., the garnishee, it was held that W., 
the cestui que trust, could not be heard and that an order absolute must be 
made, and C. thereupon paid the money to R. W. then applied by summons to 
rescind or vary the garnishee order by directing that the sum paid by C. to R. 
should be paid into court to abide the issue whether it belonged to D. or was 

HH trust money. On appeal by W. against dismissal of the summons, 


Held: in garnishee proceedings where there was reasonable ground for sug- 


gesting that the money was trust money the cestui que trust had a right to 
bsolute being made; and, therefore, 


come forward and object to an order a fe 
although no such suggestion had been made by the garnishee, the order 
absolute should not have been made, the proper order being that the money 
I should be paid into court to abide the issue whether the money was trust 


money or not. 
Notes. For R.S.C., 1875, Ord. 45, r. 6 and r. 7, se 
and r. 6, respectively. 
Considered: Martin v. 
Plunkett v. Barclays Bank, L 
Woods, [1949] 2 All E.R. 1. 
As to attachment of debts an 
(3rd Edn.) 89; and for cases see 21 Diaust 


e now B.S.C., Ord. 45, r. 5 


Nadel, [1904-7] All E.R.Rep. 827. Referred to: 
td., [1986] 1 All E.R. 658; James Bibby Ltd. v. 


d claims of third parties, see 16 Haussury's Laws 


(Repl.) 729. 
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. . * ° h 
Appeal by the claimants from a decision of the mers he Fett ee 
ismissi ns by the claimants fo 
decision of Matuew, J., dismissing a summo J oe a ee 
i j t creditor by the garnishee unde 
£40 6s. paid over to the judgmen ee 
id i de the event of the issue w 

absolute should be paid into court to abi a 
eee belonged to the judgment debtor or was trust money to which the claimants 


were entitled. 


In 1879, Roberts obtained judgment against Death personally for £57 14s. 6d. 


Subsequently Death, as trustee under the settlement of wx i mecha! 2 
judgment against Castle for £40 6s. A garnishee summons was then ok re : 
Roberta to attach all debts due to Death from Castle. Prior to the prrhe rs 
was served upon Roberts and Castle that the money sought to be attache e re 
to Mrs. Wells as cestui que trust. At the hearing, Castle, the garnishee, pei e a 
suggestion that the money sought to be attached belonged to a trust fun es 
the master held that, in the absence of such suggestion on the part of the garnis ee, 
he could not hear the cestui que trust, but must make the garnishee order absolute. 
The claimants, Mr. and Mrs. Wells, then took out the present summons which 
was dismissed by Marnew, J., and, on appeal, by the Divisional Court. The 
claimants appealed to the Court of Appeal. 
By B.8.C., 1875, r. 6: 
‘Whenever in proceedings to obtain an attachment of debts, it -is suggested 
by the garnishee that the debt sought to be attached belongs to some third 
person, or that any third person has a lien or a charge upon it, the court or 
judge may order such third person to appear, and state the nature and particu- 
lars of his claim upon such debt.” 
Byare t: 
‘After hearing the allegations of such third person under such order, and of any 
other person whom by the same or any subsequent order the court or judge 
may order to appear, or in case of such third person not appearing when ordered, 
the court or judge may order execution to issue to levy the amount due from 
such garnishee, or any issue or question to be tried or determined according to 
the preceding rules of this order, and may bar the claim of such third person, or 
make such other order as such court or judge shall think fit, upon such terms, 
in all cases, with respect-to the lien or charge (if any) of such third person, and 
to costs, as the court or judge shall think just and reasonable.” 


Horne Payne for the claimants. 
C. Dodd for the judgment creditor. 
Hammond Chambers for the garnishee, 


BRETT, L.J.—We think that the sum in dispute here is so small that, if the 
point had not been one of great importance, whatever our opinions might have 
been, we should not have interfered with the decision appealed from. But we 
must decide the point of law, as: it may be of great importance in other cases. 
[Hrs Lorpsuip stated the facts and continued : } ; 

It seems to me that Castle might have made the suggestion under R.S.C., 1875, 
Ord. 45, r. 6, that the debt belonged to Mrs. Wells, but he did not, and the 
garnishee order was made absolute, “but with the knowledge on the part of 
Castle and Death that the judgment was really obtained by Death as trustee, 
though in his own name. Castle not having made the Suggestion he might have, 
I agree with the argument that there was no power within R.S.C., 1875, Ord. 45, 
tr. 6, to do anything else, and that the master had no choice but to make the 
garnishee order absolute; and TI further agree that, if not within r. 6, it is not 
within r. 7. But the question is whether, under these circumstances, the master 
must make the garnishee order absolute. As I have said, he could not abstain 
from doing so under these rules, but are there no other rules under which he could? 
[ think that there are. The question is, whether a person who Sues as trustee 
for another and recovers judgment should pay over the money so recovered, which 


a 


H 
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A does not belong to him, to a creditor of his own. It is said that what is such an 
obvious injustice must by law be done by this court. I do not believe that such 
is the law. These rules were made when the courts of common law could not 
give such relief as is called for here, but the courts of equity could. I am of opinion 
that the courts of equity could. Equity would never have allowed such an order 
as this to stand, that the money of the cestui que trust should be paid away 

B by the trustee. I can see nothing here to prevent a chancery judge from saying, 
if the facts were made clear to him, that the money should not be, paid over 
under the garnishee order, and that the court would not be made a party to such 
a wicked injustice. And although, under R.S.C., 1875, Ord. 45, r. 6 and r. Te 
the cestui que trust cannot be heard, a court of equity would listen to her, if she 
came forward at the time of hearing the summons, and would say that this money 

C was not to be paid over. ; 
- The proper order to be made here is, that the money should be paid into court 
to abide the event of an inquiry whether it is trust money or not. If there was 
no colour for the suggestion that this was trust money, then I think that such an 
order ought not be made; but if there is any colour for the suggestion, as I think 
there is here, that is the order that ought to be made. The point of law which we 

TD decide is, that where, in garnishee proceedings, there is reasonable suspicion that 
the money is trust money, the cestui que trust has a right to come forward and 
object to an order absolute being made. He is not to be damaged by such an 
order merely because the garnishee will not act. 


COTTON, L.J. 





I am of the same opinion. The question here is, whether the 

judge ought not to have refused to make an order attaching money which he is 

E informed is: not a fund out of which the judgment debt can be properly satisfied, 

the money being trust money, and having been recovered by the judgment debtor 

only in his character of trustee. A court of equity will protect the cestui que trust, 

~ as where it will not allow goods in the hands of a trustee to be taken in execution. 

It is said that, under R.S.C., 1875, Ord. 45, r. 6 and r. 7, the judge has no 

discretion as to making the order, in the absence of a suggestion by the garnishee 

PB of some conflicting claim. I do not rely upon these rules, although I am not 

satisfied that the judge has not power, under r. 7, to order any person to appear, 

although the garnishee has made no suggestion. On general principles, where it 

is called to the attention of the court that the money is claimed by some third 

person, I am of opinion that it ought not to be ordered to be paid over to the 

judgment creditor; and so in this case, that, there being a prima facie case that 

G the money is trust money, the claim of Mrs. Wells ought to have been investigated 

before the money was ordered to be paid over to Roberts. The proper order to 

make will be that this money should be paid into court to abide the yen ‘ 
inquiry as to whether it is trust money or not. The question as to costs shou 


be reserved. 


fy COLINDLEY, L.J.—I am of the same opinion. This is et he 
~~ does not appear to have arisen before. I am not ee a Bafa i 
acquainted with equity procedure should have felt a difficulty wpe . = ot 
this summons. It seems that Roberts obtained judgment mot pate 3 ae 
Death subsequently obtained judgment against Castle. But i pte ne: 
money recovered by Death was recovered by him as trustee, <q ‘ ad sas 7 
Roberts has no right to claim it. If it is not Death's monk 2h fe der alee 

' right; that is clear. The question is how to prevent his rata . rin aeencrs 
have ‘bean no difficulty formerly. A bill would have been a ; tee pehrin , 
from parting with the money until the Court of Chancery ¥% wie vipa aari 
was a trust fund or not. That can no longer be done. \ - ports: ay pt 9 
case is, that the garnishee order nisi taken out by pene 0 4 “ * pein 
fromm Castle to Death has been made absolute, in the a — ‘hes edna ree 

by Castle of a conflicting claim; and the money in ques “i peli oes 
order, been paid to Roberts. Then a summons is taken out to ; 
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the order so made by directing the money to be paid into court to ee ee s 
of an issue whether it was trust money or not. This was dismissed by t eave er, 
and subsequently by the judge at chambers and the Divisional Court. It sie 

to me rather a narrow construction of R.S.C., 1875, Ord. 45,7..6 andera7 se ; 
because the garnishee holds his tongue, and the information comes from anot “i 
quarter, the court should not act on it. I think that the court should have made — 
an order under r. 7, which, in my opinion, they had ample power to do. The B 
right order to make is to discharge the rule absolute, and to direct an inquiry as 

to whether this is trust money or not. 


Appeal allowed. 
Solicitors: Yorke & Wharton; W. T. Boydell. 
[Reported by A. H. Birrieston, Esq., Barrister-at-Law.|] @ 


R. v. MANNING AND ANOTHER 


[Queen's Bencu Divyiston (Lord Coleridge, C.J., Stephen and Mathew, JJ.), 
December 18, 19, 1883] 
[Reported 12 Q.B.D. 241; 53 L.J.M.C. 85; 51 L.T. 121; E 
48 J.P. 536; 32 W.R. 720] © 


Criminal Law—Conspiracy—Two persons jointly indicted and tried together— 
Need for identical verdicts. 
Where two persons are jointly indicted and tried together on a charge of 
conspiracy both must be convicted or both acquitted. It is not possible to FI” 
convict the one and acquit the other. 


Notes. Considered: R. v. Plummer, [1900-3] All E.R.Rep. 613. Referred to: 
Mogul Steamship Co. v. McGregor, Gow & Co. (1889), 58 L.J.Q.B. 465. 
As to conspiracy, see 10 Hatspury’s Laws (8rd Edn.) 310 et seq.; and for 
cases see 14 Dicrsr (Repl.) 121 et seq. 
Cases referred to: G 
(1) R. v. Cooke (1826), 5 B. & C. 538; 7 Dow. & Ry.K.B. 673; 8 Dow. & 
Ry.M.C. 510; 108 H.R. 201, C.C.R.; 14 Digest (Repl.) 182, 958. 
(2) R. v. Thompson (1851), 16 Q.B. 832; 20 L.J.M.C. 183; 17 L.T.0.S. 72; 
15 J.P. 484; 15 Jur. 654; 5 Cox, C.C. 166; 117 E.R. 1100, C.C.R.; 
_ 14 Digest (Repl.) 128, 894. 
(3) Robinson v. Robinson and Lane (1859), 1 Sw. & Tr. 362; 29 L.J.P.M. & A. H 
ae 31 L.T.0.S. 96; 5 Jur.N.S. 392: 164 E.R. 767; 27 Digest (Repl.) 326, 
2705. . 
(4) O'Connell v. R. (1844), 11-Cl. & Fin. 155; 8 L.T.0:8. 429; 9 Jur. 25; 
1 Cox, C.C. 413; 8 E.R. 1061; sub nom. R. y. O'Connell, 5 State Tr.N.S. a ke 
H.L.; 14 Digest (Repl.) 131, 941. 
(5) Stone v. Stone and Appleton (1864), 3 Sw. & Tr. 608; 11 L.T. 515; 164 E.R. l 
1411; 27 Digest (Repl.) 521, 4646. 
(6) neds Case (circa 1435), Year Book, 14 Hen. 6, 25 b; cited in 5 B. & C. at 
p. 541. 
Also referred to in argument : 


R. v. Kinnersley and Moore (1719), 1 Stra. 198; 93 E.R. 467: i 
eee ‘ ah ; 14 Digest (Repl.) 


R. v. Ahearne (1852), 6 Cox, C.C. 6; 14 Digest (Repl.) 182, *540. 


~~ ae see! lh SSC 


4 
Q.B.D.] R. v. MANNING (Maruew, J.) 
\ 


B 


MA 


$53 
R. . Kenrick (184s), 5 Q.B.D. 49; 1 Dav. & Mer. 208; 12 L.J.M.C. 185: 
4.7.0.8. 836; 7 J.P. 463; 7 Jur. 848; 114 E.R. 1166 2.: 14 Divest 
(Repl) 180, 994. . 1166, C.C.R.; 14 Digest 
R. v. Heaps (1699), 2 Salk. 593; 91 E.R. 502; sub nom } 
; , ; -R. 502; . R. v. Sudbury; Hec 
A ae oat ae 484; 12 Mod. Rep. 262; 14 Digest (Repl.) 860, 3306. 
2. v. Niccolls (1745), 2 Stra. 1227; 13 Mast, 412, n.: 93 E.R. 1148: 14 Dj 
(Repl.) 131, 953. Spec watapcest, tte ii 


ee atin tek cue nites oe 
An indictment having b ee : “a ie Reet ale, and one Ele 
“Capt caaliee g een preferred against the two defendants, Manning 
, Jointly for conspiracy to cheat and defraud the prosecutor, the case 

was removed by certiorari and tried on the civil side of the court, before Lorp 
CoLermpce, C.J., and a special jury, at the last summer assizes at Winchester. 
The facts of the case were, that the defendant Hannam, having bought certain 
cattle of the prosecutor, the owner, and given him a cheque in payment of the 
amount of the price, which cheque, however, was not afterwards paid, subsequently 
sold the cattle and paid the proceeds of such sale to the other defendant,. Manning, 
and the cheque given to the prosecutor by Hannam was returned, marked ‘‘no . 
assets.’’ The case against Hannam rested, and was proved against him, mainly 
upon his own admission or confession, which was deemed to make the case almost 
conclusive against him. He however defended himself very vigorously and threw 
the blame of the transaction entirely upon his co-defendant Manning. Lorp 
Cotermpce, C.J., told the jury that the confession or admission of Hannam was 
evidence only against him, and was not evidence against the defendant Manning; 
and, in answer to a question by one of the jury, he also told them that the evidence 
might satisfy them as to one prisoner and not as to the other, and that they might 
on the present indictment find one of the defendants guilty and acquit the other. 
Thereupon the jury returned a verdict of guilty against the defendant Manning 
and, being unable to agree as to the other defendant, Hannam, were discharged 
from giving a verdict in his case. Thereupon Hannam’s trial was postponed, and 
the defendant Manning was bound under recognisances to surrender for judgment 
in the Queen’s Bench Division. Subsequently the above rule was moved for 
and obtained on his behalf on the ground of misdirection, on the ground that one 
of two persons jointly charged with conspiracy, the one with the other, and both 
being tried together, could not be convicted alone and without the conviction 


of the other, and against that rule. 


CO. W. Mathews and B. Coleridge, for the prosecution, showed cause. 
A. Charles, Q.C., and Warry for the defendant, in support of the rule. 


MATHEW, J.—It is only after considerable doubt, and I am bound to say with 
much reluctance, that I have come to the conclusion that the verdict in this case 
cannot be supported, and, therefore, that there must be a new trial. ‘It is, 3 
have said, with reluctance and regret that I have arrived at that conclusion, or 
there is no doubt that the defendant had a very fair trial, with a ene 
distinctly favourable to him, that could spariatrg es ‘ = 
to prevent any evidence whic » him being 


n by the jury. pe ; 
5 a hee of counsel for the defendant, and the authorities cited 


by him in the course of them, have satisfied me of the existence of et 
rule of law against the jury being told, as they were 1n — ise peste en 
competent for them, if the sae ap meena ete Se ae bgeriniey © 
one and to acquit the other of the two ee en 8. bohaoe Ait i 

: , ‘ resent, where there is a charge 0 conspiracy agains 
on tiranlee iointly eae od tried together, the issue raised Se ae 
for the jury is whether both of them are or are not guilty; and that i a el : 
not satisfied as to the guilt of both of them, then both must be acquitted, 1b being 


and with every care 
h could not legitimately be used agains 
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impossible on such a charge to convict one of them and to acquit the other as ie? 
done here. The existence of that rule was taken for granted by the Court o 


King’s Bench in R. v. Cooke (1) in Lorp TenterDeEN’s time; for, if it had not been, 
° 


the judgment in that case could not have been pronounced. So again in the time 
of Teen CampsrLL, the Court of Queen’s Bench treated the rule in question as 


an existing rule in R. v. Thompson (2), and all the four judges held in that case — 


that a failure to convict both the defendants on a charge of conspiracy would be 
fatal to the prosecution. Moreover, in addition to these authorities, the rule is 
treated as perfectly clear in the judgment in the case in the Divorce Court of 
Robinson v. Robinson and Lane (8); and finally, there are the opinions of the 
judges delivered in the House of Lords in O’Connell v. R. (4), clearly implying 
and distinctly illustrating the existence and application of that rule. 

That being so, there was, in my opinion, a misdirection in the present case in the 
judge telling the jury that they might convict one of these defendants without the 
other, and therefore the rule for a new trial should be made absolute. 


STEPHEN, J.—With the greatest possible reluctance I also have come to the 
same conclusion, and entirely upon the authority of the opinions of the judges in 
O'Connell v. R. (4), affirmed by the House of Lords. I see no possible escape from 
the decision in that case, which is one of the highest authority, and one which shows 
it to be legally impossible, where two or more persons are jointly indicted and 
tried together for a conspiracy, that some of them should be found guilty of one 
conspiracy and some of another, or that some should be convicted of the whole 
of a conspiracy, and others as guilty in a less degree; the rule of law being definite 
and positive that, on such a charge, all the defendants must be convicted or 
acquitted of one and the same conspiracy. 

As to R. v. Cooke (1) and R. v. Thompson (2), they are not, in my opinion, 
so decisive of the question here as my brother MarHew seems to think them, 
for they seem to me to leave open the very point of the present case which 
O’Connell’s Case (4), I think, decided. With regard to Robinson v. Robinson and 
Lane (3), in the Divorce Court, which has been referred to, I think, that as much 
of the judgment there as relates to criminal law is merely a dictum; but, as 
applicable to divorce cases, the rule seems to me to be founded on common sense, 
and on general principles it might be said to support the contention of the prose- 
cution in the present case. j 

I feel, however, that no answer can be given to the decision in the House of 
Lords, and fail to see any distinction between the rule in that case and that which 
is applicable to the present one, and 5 ielding to that high authority I am of opinion 
that the jury here were misdirected, and that there must be a new trial. 





LORD COLERIDGE, C.J.—During the argument of this case I have come to the 
conclusion that I misdirected the jury upon the point in question. The cases 
cited before us today of R. v. Cooke (1), and R. v. Thompson (2), which I confess 
I think to be more directly in point, and to have more weight upon the question 
now at issue than my brother SrepHen does, were not before me at the trial. 
I had then in my mind the two cases in the Divorce Court of Robinson v. Robin- 
son and Lane (3) and Stone v. Stone and Appleton (5), and it seemed to me, 
at the moment, difficult to recognise any distinction in principle between the 
rule applicable to the present case and the rule of practice that had been established 
and prevailed in that court; and which rule is based on the fact that the court 
could proceed only on evidence, and that what is evidence against one party is 
by no means of necessity legal evidence against another, and that there might be 
evidence against one defendant sufficient to convict him, yet not sufficient to 
convict the other of them; for though it was a joint offence it must be separately 
proved against each of the defendants. I must say that it seems to me that 
the principle of the practice of the Divorce Court in this respect is sound; and 
C am by no means prepared to say that if this matter had been res integra, and 
even as it is if there could have been an appeal from the decision of this court 
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A to some other tribunal, I might not have adhered to my view, and left the point 
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74 be settled by a higher authority; but in a criminal case, with no appeal from our 
ecision, I’ feel bound by the cases that have been cited, and by what I understand 


to be the established rule of practice. The older cases are stated shortly, and 


without much detail; and it is possible that if all the facts of them were before 
us they might prove to be less in point than they now appear to be; but. atill 
from the time of Thody’s Case (6), it has been taken for granted, and tsid Sieu 
by the judges, that in cases of conspiracy, where two persons are jointly indicted 
and tried together (for different considerations would arise if they are not tried 
together) the inflexible rule is that both must be convicted, or both acquitted. 

Coming down to later times, the same rule must evidently have been present to 
the minds of the judges who decided R. v. Cooke (1) and R. v. Thompson (2). 
There are distinctions no doubt which prevent either of these cases from being 
directly in point here, but in the former of them, the Court of King’s Bench, 
consisting at that time of Lorp Trenterpen, C.J., and Baytey, Hotroyp, and 
LitrLepaLe, JJ., though it did not decide, yet seems to have assumed as the 
underlying principle of the whole matter the existence of the rule which hag been 
contended for on behalf of the present defendant; and consequently the ‘direction 
which I gave to the jury could not be right. ‘ 

In the other of those two cases, Erie, J., although differing on a particular 
point from the other three members of the court, differed from them only on a 
purely technical point of pleading, and not as to the principle assumed and laid 
down by the rest of the court in that case. In fact, Erur, J., said not a word 
to the contrary of that principle, but rather assumed its existence, for he en- 
deavoured to support the conviction there on the technical point that “‘persons 
unknown”’ might be construed to mean the two individuals as to whom the jury 
were unable to agree. 

Then comes the case in the House of Lords of O'Connell v. R. (4), in which all 
the judges assumed this point to be the rule of practice, and although they differed 
in opinion upon some other points, they all agreed upon that one. The principle 
underlying that decision is, that where two or more persons are charged with 
conspiracy the count is a single and complete one and cannot be separated into 
parts. The principle is the same in the present case. Without doubt, therefore, 
in directing the jury as I did contrary to that rule I misdirected them, and therefore 
this rule for a new trial must be made absolute. 

T wish to say that I have not forgotten the rule (R.8.C. (1883), Ord. 39, r. 2 
[revoked]) with regard to hearing applications for a new trial; but criminal 
proceedings are an exception from the operation of that rule, and this being a 
criminal proceeding I have thought it right to take part in this judgment. 

Solicitors: Sole, Turner € Knight for H. R. Hooper, Newport, Isle of Wight; 
John Turner & Son for F. P. Henry, Newport, Isle of Wight. . 

[Reported by H. Lercu, Ese., Barrister-at-Law.] 
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EDGINGTON v. FITZMAURICE AND OTHERS 


[Courr or APPEAL (Cotton, Bowen and Fry, L.JJ.), February 27, 28, March ae 
1885] 


[Reported 29 Ch.D. 459; 65 L.J.Ch. 650; 53 L.T. 369; 50 J.P. 52; 
83 W.R. 911; 1 T.L.R. 326] 


Company—Prospectus—Issue of debentures—F alse representation as to objects 
of loan—Erroneous belief of plaintiff that issue entitled him to charge on 
company’s property—Liability of directors. 

Misrepresentation—Deceit—Matters which must be proved—Statement made 
recklessly—Object with which statement made—Misrepresentation of in- 
tention. 

To sustain an action for deceit it is necessary to prove (i) that there was a 
statement as to facts which was false; (ii) that it was false to the knowledge 
of the maker or that he made it not caring whether it was true or false; and 
(iii) that the plaintiff relied and acted upon it, and sustained damage by so 
doing. It is immaterial whether the statement is made with knowledge of its 
falsity, or recklessly without care as to its truth, for to make a statement 
recklessly for the purpose of influencing another is dishonest. It is also 
immaterial with what object the statement is made, but it is material that 
the maker should intend that it should be relied on by the person to whom 
he makes it. It is unnecessary to show that the mis-statement was the sole 
cause of the plaintiff’s injury, and if it materally contributed to his actions it 
is immaterial that he was also influenced by an erroneous supposition of his 
own. A misrepresentation as to a person’s intentions involves a misrepre- 
sentation as to an existing fact, for the state of a man’s mind is as much a 
fact as is his digestion, and, if it is acted upon by another to his detriment, 
an action for deceit will lie. 

The defendants, directors of a company, issued a prospectus inviting sub- 
scriptions for debentures and stating that the debentures were issued with the 
object of obtaining money to purchase horses and vans, to complete alterations 
in the company’s premises, and to develop the business of the company. The 
true object of the loan was to pay off pressing liabilities and little money was 
in fact spent on the stated objects. The plaintiff, relying on the statements 
in the prospectus, advanced money on some of the debentures under the 
erroneous belief that the prospectus offered him a charge on the property of 
the company, and evidence was given that he would not have done so if he had 
not had that belief. 

Held: the mis-statement as to the objects of the loan was a material mis- 
representation of intention involving a mis-statement of fact upon which the 
plaintiff had acted to his detriment, and, therefore, the directors were liable 
to an action for deceit even though the plaintiff was also influenced by his 
belief that he was entitled to a charge on the company’s property. 





Notes. For civil and criminal liability for mis-statements in a prospectus, see 
4 a the Companies Act, 1948, ss. 43, 44 (3 Haussury’s Srarures (2nd Edn.) 493 
et seq.). 

Considered: Re London and Leeds Bank, Ex parte Carling, Carling v. London 
and Leeds Bank (1887), 56 L.J.Ch. 821. Distinguished: R. v. Dent [1955] 2 
All E.R. 806. Referred to: Derry v. Peek, [1886-90] All E.R.Rep. 1; Oliver v. 
Bank of England, [1902] 1 Ch. 610; Yorkshire Insurance v. Craine [1922] All 
i.R.Rep. 505; Short v. Poole Corpn., [1925] All E.R.Rep. 74; Herod v. Herod 
[1938] 3 All E.R. 722; Henderson v. Henderson, [1944] 1 AIL E.R. 44. . 

As to misrepresentations in a prospectus, see 6 Hauspury’s Laws (3rd Edn.) 
184 et seq; and for cases see 9 Dicust (Repl.) 124 et seq. As to what constitutes is 
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_ representation, see 26 Haussury’s Laws (3rd Edn.) 82 ad. > 2 
Rr teske Rat) 5 casa, ( n.) 820 et seq.; and for cases see 
Cases referred to: , 
(1) Smith v. Chadwick (1884), ante 242; 
f ; p. 242; 9 App. Cas. 187; 53 L.J.Ch. 878; 
50 L.T. 697; 48 J.P. 644; 32 W.R. 687, H.L.; 35 Digest (Repl.) 18 107 
_ (2) Clarke v. Dickson (1859), 6 C.B.N.S. 453; 28 L.J.C.P. 225; 33 L.T 0.8 136; 
23 J.P. 326; 5 Jur.N.S. 1029; 7 WR. 443; 141 E.R. 533; 35 Digest (Repl. 
nt feed 7 R. 443; 141 E.R. 533; 35 Digest (Repl.) 
Also referred to in argument : 
Arkwright v.-Newbold (1881), 17 Ch.D. 301; 50 L.J.Ch. 372; 44 L.T. 393; 29 
W.R. 455, C.A.; 85 Digest (Repl.) 20, 115. , 
, Jorden v. Money (1854), 5 H.L.Cas. 185; 23 L.J.Ch. 865; 24 L.T.O.5. 160; 10 
E.R. 868, H.L.; 35 Digest (Repl.) 5, 11. —- 
Maddison v. Alderson (1883), ante p. 742; 8 App. Cas. 467; 52 L.J.Q.B. 737; 
-49 L.T. 303; 47 J.P. 821; 31 W.R. 820, H.L.; 35 Digest (Repl.) 58, 518. 


Appeal by the defendants from a decision of Denman, J., in an action brought 
by the plaintiff, the Rev. C.N. Edgington, against the defendants, Hon. Captain 

) Fitzmaurice, Colonel Rich, Colonel Snow, General Taylor, and Major Clench, 
directors of the Army and Navy Provision Market, Ltd., and against Mr. Hunt, 
the secretary, and Mr. Hanley, the manager, asking for the repayment by them 
of a sum of £1,500, advanced by the plaintiff on debentures of the company, on 
the ground that he was induced to advance the money by the fraudulent mis- 
representations of the defendants. 

3% Early in November, 1880, the plaintiff, who was a shareholder of the company, 
received a prospectus or circular which had been issued by order of the directors, 
inviting subscriptions for debenture bonds to the amount of £25,000, with interest 

_at 6 per cent., which contained the following statements : 


“The society purchased for their market, at the price of £44,500 the valuable 
property known as Newman’s Yard, comprising more than a quarter of an acre, 
F situate in and with a frontage to Regent Street. This property it held direct 
from the Crown, under a lease from the Commissioners of Woods and Forests, 
for a term of ninety-nine years from April 5, 1824, at a ground-rent of 
£196 11s. 1d., and £15 6s. 9d. yearly in lieu of land tax, and subject to the 
half-yearly payment of £500 in redemption of a mortgage, of which £21,500 
is outstanding.’’ 
G It also stated that the company had expended £20,679 on the property, and £2,943 
in fittings. It was stated that the object of the issue of these debentures was 


as follows: 
‘*(1) To enable the society to complete the present alterations and additions 
to the buildings, and to purchase their own horses and vans, whereby a large 
H saving will be effected in the cost of transport. a es % *, 
(2) Further to develop the arrangements at present existing or the direc 
supply of eheap fish from the coast, which are still in their infancy. ae 
The changes contemplated in the transport service of this society are t : 
results of past experience, which proves that dealing with merges is se 
only expensive but unsatisfactory ; for, the society being often rs t am eon 
I they may almost with impunity horse the vans in such an inef ri ma : 
as to render faulty deliveries unavoidable. With sound horses at the oe 
of the transport department, the many evils at present inseparable from employ- 
ing horses under contract will be prevented. 

The society now consists of upwards of t hou! bens 

since the altered management the numbers have been daily increasing. 


These statements were impeached in the following particulars : - a So 
_—~ : alf-yearly payment 0 xy 
statement that the property was subject to the half-year'y eine. piianse ie 


redemption of the mortgage of £21,500 omitted the fact that 


hirteen thousand members, and 
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whole of the balance then due, amounting to £18,000, was liable to be called in; 
(ii) that a second mortgage of £5,000 to Messrs. Hores and eae i: sUup- 
pressed; (iii) that the object of the issue of the debentures was to pay of pressing 
liabilities, and not to complete the buildings or to purchase horses and ea "4 
to develop the business of the company; (iv) that the prospectus was so andes 
as to lead to the belief that the debentures would be a charge on the property of. 
the company. The mortgage of £21,500 was a subsisting charge on the property 
when the society purchased; the mortgage of £5,000 was contracted by the society 
on Aug. 10, 1880. The first issue of debentures took place on Feb. 18,. and 
amounted to about £8,000. On Noy. 8, the plaintiff, under the belied that the 
debentures would be a charge upon the Regent Street premises, inquired of Hunt 
whether such debentures would be a first charge on the property, and on Nov. 10, 
Hunt replied by letter, in which he said : 


“The debentures will be a first charge on this property after providing for the” 
interest payable in respect of the existing mortgage for £21,000, the redemption 
of which is spread over a period of twenty-one years, and it cannot be called 
in except at the rate of £1,000 a year.”’ 


The plaintiff was also informed verbally by Mr. Hanley, the general manager, 
that the debenture-holders would have the security of the company’s property. 

The plaintiff thereupon applied for fifteen debenture bonds, and paid £1,500 to 
the society, and they were allotted to him on Nov. 18, 1880, and were delivered on 
Feb. 19, 1881. They were in the form of a covenant by the company to pay the 
bearer the amount advanced with interest, and contained no charge on the property 
of the company. 

On July 22, 1881, the company was ordered to be wound-up and the assets were 
only sufficient to pay the debenture-holders a small dividend. On July 7, 1882, 
the plaintiff commenced the present action claiming repayment of the sum advanced 
by him with interest, on the ground that it had been obtained from him by the 
fraudulent statements and omissions in the prospectus, and the fraudulent mis- 
representations of Hunt and Hanley; or, in the alternative, £2,000 damages for 
the non-fulfilment of the agreement to give the plaintiff a charge on the property ; 
or, in the alternative, repayment of the £1,500 advanced by him on the promise and 
representation that it would be secured by debentures specifically charging it on 
the property of the company, subject only to a mortgage then existing, whereas 
the debentures did not specifically charge it on any property, and were made 
subject to various other charges which were fraudulently concealed from the plain- 
tiff by the defendants. The defendants appeared separately, but their defence was 
substantially the same, namely, that the mortgage for £5,000 was a temporary 
charge only, and was intended to be paid off before the issue of the debentures, and 
therefore it was not considered necessary to mention it in the prospectus; that 
they did not know that the mortgage of £21,000 could be called in in 1884; that 
they had a fair expectation that they would be able to apply the money raised by 
the debentures for the objects stated in the prospectus, and that some of it was so 
expended; and that they did not authorise Hunt and Hanley to represent to in- 
tending subscribers that the debentures were to be a charge upon the property of 
the company. Major Clench also relied upon the fact that he had tendered his 
resignation on Aug. 12, 1880, and that he subsequently attended board meetings 
only upon special invitation. ; 

The plaintiff, when giving evidence, alleged that he understood the prospectus 
ase. ae rab dna Pach a charge on the property, and that he would 

app es unless he had understood that he was to have 

: fe es it; and that he relied on the fact that the company wanted the money 
ators Rade = in hs prospectus. He did not read the bonds when he 
ce ny but only looked at the amounts, and he only discovered that they 
did not contain a charge on the property after the winding-up. 
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It appeared from the minutes of the board of directors I 
in financial difficulties both at the date of the prospectus eiebte ener ie 
debentures and that their banking account with Messrs. Ransom, hanes C : 
was overdrawn to the extent of £5,000. The advance by Messrs. Hores aa 
Pattisson had been expended in altering and improving the building in which the 
business had been carried on and the money raised by the debentures was, with 
the exception of a small part which was expended in improving the bretoties and 
in the purchase of horses and vans, applied in the payment of eeeeute liabilities 
including the mortgage debt of £5,000 due to Hores and Pattison. ig : 
Denman, J., gave judgment in favour of the plaintiff against the five directors 
for £1,500, less £45 received as interest on the debentures, on the grounds that 
the statements as to the half-yearly payments of £500, and as to the power of 
calling in the balance of the mortgage for £21,500 did not show that it might be 
called in at the end of four years, and this fact had been fraudulently omitted 
from the prospectus. In his Lordship’s opinion the statement as to the objects 
of the issue of debentures was illusory and misleading as very little money had. 
in fact been spent on the stated objects. The action against the secretary and 
manager was dismissed on the ground that they were merely servants of the 
company and not liable. The defendants appealed. 


t 


Davey, Q.C., Crossley, Q.C., and A. Young for the defendants. 
Sir Farrer Herschell, Q.C., Rigby, Q.C., and Willis Bund for the plaintiff. 





COTTON, L.J.—This case has been very fully and ably argued. It is what ‘is 
ealled an action of deceit, the plaintiff alleging that statements were made by the 
defendants which were untrue, and that he had acted on the faith of these state- 
ments so as to incur damage for which the defendants are liable. In order to 
sustain such an action the plaintiff must show that the defendants intended that 


‘people should act on the statements, that the statements are untrue in fact and 


that the defendants knew them to be untrue, or made them under such cireum- 
stances that the court must conclude that they were careless whether they were 
true or not. 

The statements in question were made in a prospectus or circular issued by the 
defendants for the purpose of getting subscribers to a loan, and the plaintitt 
alleges that he understood from them that the advances were to be secured on 
leasehold property of the company. In my opinion there was no good ground 
for his so believing. There was nothing in the prospectus to lead him to such a 
conclusion. ‘The debentures were merely bonds, and the plaintiff made no objection 
to their form at the time when he received them. Therefore, if the question had 
rested on that alone, there could be no difficulty. But it does not end there. 
The plaintiff also complains that the circular referred to one mortgage, and stated 
that it was to be paid off by half-yearly instalments of £500, but did not heres 
that the mortgage money could be demanded in a lump sum in a few years; and 
further, that it omitted to state another mortgage for £5,000, which was not to be 
paid off by instalments, but was payable in two months. . P 

I do not think it necessary to go into the consideration of these statements. zs 
regards the first mortgage the defendants say that they had reasonable sabe ‘ 
for making the statement which they made, and as to the second mortgage they 
say that they did not mean to imply that there was no other mortgage affecting 
the company’s property. But it is not necessary to give 


u ~ » ‘ 
ad ‘ andants for hav » them 
these statements, because, giving credit to the defendants for having made . 


fairly, there are other statements which follow, which in my einer ge be 
justified. I allude to statements respecting the objects for agertirarts te 
effected. {His Lorpsuip read the passage from the prospectus oe ‘ 1c s ne 3 ape 
of the issue of the debentures were stated, and proceeded :] It was petra x 

this was only the statement of an intention, and that the mere pene we ae 
tention was not carried into effect could not make the defendants Hable to tie 


any decision respecting 
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plaintiff. I agree that it was a statement of intention, but it is nevertheless a 
statement of fact; and if it could not be fairly said that the objects of the issue 
of the debentures were those which were stated in the prospectus, the defendants 
were stating a fact which was not true, and if they knew that it was not true, or 
made it recklessly not caring whether it was true or not, they would be liable. 

Did the defendants know or believe that the company was in a flourishing con- 
dition? I think they must have thought that it would turn out well and that the 
loan could be paid back, for they had shown their confidence in the company by 
advancing money of their own. But the question is, whether they did not make a 
statement of fact which was not correct, and which they knew to be not correct, 
when they stated the objects for which the loan was asked. I do not say that it 
was necessary to show that they intended that all the money raised should be 
applied in carrying out these particular objects, but certainly they ought to show 
that it was to be spent in improving the property and business of the company. 
What is the fact? The financial state of the company was openly discussed at the 
board meetings at which the defendants were all present, and it is clear that they 
were in great financial difficulties at the time. Although I should not, as I have 
said, have held the defendants liable merely for not referring to the second mortgage 
in the prospectus, yet the existence of that mortgage was strong evidence of their 
financial difficulties, and, considering all the other evidence and the admissions 


of the defendants in their cross-examination, I cannot doubt that the real object 





D 


of the issue of debentures was to meet the pressing liabilities of the company and — | 


not to improve the property or develop the business of the company. I cannot 
but come to the conclusion that, however hopeful the directors may have been of 
the ultimate success of the company, this statement was such as ought not to 
have been made. 

It was said, how could those who advanced the money have relied on this state- 
ment as material? I think it was material. A man who lends money reasonably 
wishes to know for what purpose it is borrowed, and he is more willing to advance 
if he knows that it is not wanted to pay off liabilities already incurred. But it is 
urged by the counsel for the defendants that the plaintiff himself stated that he 
would not have taken the debentures unless he had thought they were a charge 
upon the property, and that it was this mistaken notion which really induced the 
plaintiff to advance the money. In my opinion this argument does not assist the 
defendants if the plaintiff really acted on the statement in the prospectus. It is 
true that, if he had not supposed he would have a charge, he would not have 
taken the debentures; but, if he also relied on the mis-statement in the prospectus, 
his loss none the less resulted from that mis-statement. It is not necessary to 
show that the mis-statement was the sole cause of his acting as he did. If he 
acted on that mis-statement, though he was also influenced by an erroneous sup- 
position, the defendants will be still liable. Did he act upon that mis-statement? 
He states distinctly in his evidence that he did rely on the defendants’ statements 
and the learned judge found as a.fact that he did, and it would be wrong for this 
court, without seeing or hearing the witness, to reverse that finding of the judge 
We must therefore come to the conclusion that the statements in the prospectus 
as to the objects of the issue of the debentures were false in fact and were relied 
upon by the plaintiff. 

With respect to the defendant Clench We are not called on to express an opinion 
on the points in which his case differs from that of the other directors. I am 
not influenced by the mis-statement as to the mortgage. The point on whieh I 
rely is the mis-statement as to the objects of the loan in which the defendants 


all joined, and f i : : 
spew and for which they are equally responsible. The judgment must be 





. Sitios, L.J. This is an action for deceit, in which the plaintiff complains 
1at he was induced to take certain debentures by the misrepresentation of the 
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defendants, and that he sustained damage thereby. The loss which the plaintiff 
sustained is not disputed. In order to sustain his action he must first prove that 
there was a statement as to facts which was false; and, secondly, that it was fals 
to the knowledge of the defendants, or that they made it not darters whether it 
was true or false. For it is immaterial whether they made the statement knowing 
it to be untrue, or recklessly without caring whether it was true or not houthias 
to make a statement recklessly for the purpose of influencing another earn is 
dishonest. It is also clear that it is wholly immaterial with what object the lie is 
told. That is laid down in Lorp Buacksurn’s judgment in Smith v. Chadwick (1) 
but it is material that the defendant should intend that it should be relied on by 
the person to whom he makes it. But, lastly, when you have proved that the 
statement was false, you must further show that the plaintiff has acted upon it, 
and has sustained damage by so doing; you must show that the statement was 
either the sole cause of the plaintiff’s act or materially contributed to his so acting. 
So the law is laid down in Clarke v. Dickson (2), and that is the law which we 
have now to apply. 
The alleged misrepresentations were three: First, it was said that the prospectus 
contained an implied allegation that the mortgage for £21,500 could not be called 
in at once, but was payable by instalments. I think that upon a fair construction 
of the prospectus it does so allege, and therefore that the prospectus must be taken 
to have contained an untrue statement on that point, but it does not appear to me 
clear that the statement was fraudulently made by the defendants. It is therefore 
immaterial whether the plaintiff was induced to act as he did by that statement. 
Secondly, it is said that the prospectus contains an implied allegation that there 
was no other mortgage affecting the property except the mortgage stated therein. 
I think there was such an implied allegation, but I think it is not brought home 


to the defendants that it was made dishonestly; accordingly, although the plaintiff 


may have been damnified by the weight which he gave to the allegation, he 
cannot rely on it in this action, for in an action of deceit the plaintiff must prove 
dishonesty. Therefore, if the case had rested on these two allegations alone, I 
think it would be too uncertain to entitle the plaintiff to succeed. 

But when we come to the third alleged mis-statement, I feel that the plaintiff's 
case is made‘out. I mean the statement of the object for which the money was 
to be raised. These were stated to be to complete the alterations and additions 


to the buildings, to purchase horses and vans, and to develop the supply of fish. 


A mere suggestion of possible purposes to which a portion of the money might be 


applied would not have formed a basis for an action of deceit. There must be a 
mis-statement of an existing fact; but the state of a mans mind is as much a 
fact as the state of his digestion. It is true that it is very difficult to prove what 
the state of a man’s mind at a particular time is, but if it can be ascertained it 
is as much a fact as anything else. A misrepresentation as to the state of a man’s 
mind is therefore a mis-statement of fact. Having applied as careful consideration 
to the evidence as I could, I have reluctantly come to the conclusion br pin 
objects of the defendants in raising the money were not ee oe pera 
circular. I will not go through the evidénce, but, looking only b j [ pie 
examination of the defendants, I am satisfied that the objects a Ww Fi 4 os 
was wanted were mis-stated by the ee, I will not say knowingly, but s 
i e law. ; 
SE ee dunn Did ee iatemen! contribute to induce the plain- 
tiff to cisania his money?’ The argument of counsel for the a pene ae - 
convinced me that it did not. He contended that the ere . vn uk 
would not have taken the debentures unless he had thought phate ath pei 
a charge on the property, and therefore he was induced to re ms cactial 
mistake, and the mis-statement in the circular was not mare Ae eee : 
statement was material if it was actively present to his mind : 5 = pein 
advance his money. The real question is what was the state of the p 
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mind, and if his mind was disturbed by the mis-statement of the defendants, and 
such disturbance was in part the cause of what he did, the mere fact of his also 
making a mistake himself would make no difference. - It resolves itself into a 
mere question of fact. I have felt some difficulty about the pleadings, because 
in the statement of claim this point is not clearly put forward, and I had some 
doubt whether this contention as to the third mis-statement was not an after 
thought. But the balance of my judgment is weighed down by the probability of 
the case. What is the first question which a man asks when he advances money? 
It is, what is it wanted for? Therefore I think that the statement is material, 
and that the plaintiff would be unlike the rest of his race if he was not influenced 
by the statement of the objects for which the loan was required. The learned 
judge in the court below came to the conclusion that the mis-statement did influence 
him, and I think he came to a right conclusion. . 


FRY, L.J.—I am of the same opinion. I do not think it necessary to refer to 
the alleged mis-statements as to the mortgages, because I do not rely on that 
portion of the case. But with respect to the statement of the objects for which 
the debentures were issued I have come to the conclusion that there was a mis- 
statement of fact, that the statement contained in the circular was false in fact, 
and false to the knowledge of the defendants. Was the statement true in fact? 
The circular was adopted at a meeting of the board, when all the defendants were 
present. The financial state of the company was considered. They owed £5,000 
to their bankers, and £5,000 to Hores and.Pattisson. They owed large sums to 
tradesmen and other persons. They were under an obligation to pay £3,500 in 
instalments on the mortgage for £21,500 before April, 1884, and they knew that if 
they did not pay the instalments the whole would be called in. The necessity of 
raising money must have been discussed at the meeting. It is clear that their 
object in raising the money was to meet their pressing liabilities. But the de- 
fendants say that the mortgage for £5,000 to Hores and Pattisson was only a 
temporary loan, and that the greater part of it was expended in alterations and 
additions to the buildings, and therefore the mortgage was merely an anticipation 
of the loan for the objects stated in the prospectus. But the statement in the 
prospectus was that a large sum of money had been already expended in improving 
the building (and that included the greater part of the advance by Hores and 
Pattisson), and that the directors intended to apply the money raised by the 
debentures in further improving the buildings. This statement was, therefore, 
false. It is not necessary to call attention to the evidence that the defendants 
knew at the time that a large proportion of the loan would have to be expended in 
paying pressing liabilities. It is hardly denied by the defendants. I come, there- 
fore, to the conclusion with regret that this false statement was not only false in 
tact, but was false to the knowledge of the defendants. 

_ The next inquiry is, whether this statement materially. affected the conduct of 
the plaintiff in advancing the money. He has sworn that it did, and the learned 
judge who tried the action has believed him. On such a point I should not like 
to differ from the judge who tried the action, even though I were not myself con- 
vinced ; but in this case the natural inference from the facts is in accordance 
with the judge’s conclusion. The prospectus was intended to influence the mind 
of the reader. 
> ee oe ee pearieite e <tr plsahis admits that he was induced 

» 1 rely by this false statement, but by the belief that 
the debentures would give him a charge on the company’s pr t nd it i 
admitted that this was a mistake of the plaintiff. Th 2 ; : ye See Hs ee 
was the author of his own te ret elit is mere ' » th a . aie = piss 
by his own mistake, but that ce eter - oe Plesnint pe influenced 
: o : ‘ enefit the defendant’s case. The plaintiff 
says: ‘“‘I had two inducements, one my own mistake and the other the false 
statement of the defendants. The two together induced me to advance the money.”’ 


ie 3) 


. ey" ; 
A But in my opinion, if the false statement of fact actual] 
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act y influenced the plaintiff, 
e plaintift may have been also influenced 
the defendants must be held liable. The 


the defendants are liable, even though th 
by other motives. _I think, therefore. 
appeal must therefore be dismissed. 


Solicitors: Markby, Stewart & Co.; Crowdy, Son & Tarry; Last & Sons; J. 


B Holmes; Lewin & Cov; A. FB. Copp. 


E 


we 


[ 
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FORBES v. JACKSON 


[CuHancery Division (Hall, V.-C.), January 12, 16, 1882] 


[Reported 19 Ch.D. 615; 51 L.J.Ch. 690; 48 L.T. 422; 
30 W.R. 652] 


Guarantee—Surety—Payment of debt by surety—Right to stand in creditor's 
place—Right to transfer of securities, held by creditor, not burdened by 
further advances. 

5. mortgaged leasehold premises and a policy of insurance on his own life 
to W: as security for repayment of a loan of £200 and interest, the deed pro- 
viding that on repayment W. would re-assign the premises and policy to S., 
his executors, administrators, or assigns, or as he or they should direct. 
I’. joined as surety in the indenture of mortgage, assigned a policy on his own 
life, and covenanted with 8. for payment of the interest during his (I’.’s) life, 
and to keep up the premiums on both policies. W. made further advances 
to S. on mortgage of the same leasehold premises without the knowledge of 
F. W. having died, and his executors having made a demand upon for 
payment of arrears of interest, I’. offered payment of what was due for principal, 
interest, and costs upon the: original mortgage. aden 

Held: a surety was entitled to have all the securities preserved for his benefit 
which were taken by the creditor at the time of his suretyship, or even 
subsequently in respect of the same debt; where the creditor had taken 
a further security for further advances made by him to the 
the surety*was still entitled to the benefit of the original security, and to have 
it transferred to him on his paying off the whole amount due ete bes 
original debt; accordingly, on making such payment, F _ was a to ete ; 
transfer of all the securities and to hold them as securities for the repaymen 


i so pai tors. 
to him of the sums so paid to the execu ' . 
' . Chorlt 1) (1853), 10 Hare, 646, applic 
ees: eae gin), 13 Sim. 597, and Farebrother v. Wodchouse (8) 


(1856), 23 Beav. 18, disapproved. 
) 5 | v. Hawkins (1900), 16 T.L.R. 


‘onsidered; Leicestershire Banking Co. | ee 
hepa vy. Maughan and Fearon (1884), Cab. & El. 840; Nicholas 
vy. Ridley, [1904] 1 Ch. 192. tee 

As to rights of surety after payme’, © |. 
467-A74; = to securities held by creditor, see ibid. pp. 
26 Dicest (Repl.) 120-121. 


Cases referred to: 
(1) Newton v. Chorlton (1853), coe 
RK. 1087; 26 Digest (Repl.) 11%, 


principal debtor 


18 EHaussury’s Laws (8rd Edn.) 
516-518. For cases see 


10 Hare, 646; 2 Drew. 888; 1 hi raiticing "2 


ov 
wide 
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(2) Williams v. Owen (1843), 13 Sim. 597; 13 L.J.Ch. 105; 7 Jur. 1140; 60 E.R. 
232; 26 Digest (Repl.) 120, 846. 
(3) Farebrother v. Wodehouse (1856), 23 Beav. 18; 26 L.J.Ch. 81; 28 L.T.0.S.  — 
94: 2 Jur.N.S. 1178; 5 W.R. 12; 53 E.R. 7; on appeal (1857), 26 L.J.Ch. — 
240, L.JJ.; 26 Digest (Repl.) 121, 852. 
(4) Lake v. Brutton (1856), 8 De G.M. & G. 440; 25 L.J.Ch. 842; 27 L.T.0.8 @ 
294; 2 Jur.N.S. 839; 44 E.R. 460, L.JJ.; 26 Digest (Repl.) 118, 827. - 
(5) Pledge v. Buss (1860), John. 663; 6 Jur.N.S. 695; 70 H.R. 585; 26 Digest 
(Repl.) 118, 823. 
(6) Pearl v. Deacon (1857), 24 Beav. 186; 26 L.J.Ch. 761; 29 L.T.0.S. 289; 
3 Jur.N.S. 879; 5 W.R. 702; 53 E.R. 328; on appeal, 1 De G. & J. 461; 
26 L.J.Ch. 763; 8 Jur.N.S. 1187; 5 W.R. 793, L.JJ.; 26 Digest (Repl.) 118, 
828. q 
(7) Drew v. Lockett (1863), 32 Beav. 499; 8 L.T. 782; 9 Jur.N.S. 786; 11 W.R. Gi 
843; 55 E.R. 196; 26 Digest (Repl.) 115, 798. : : 
(8) Mayhew v. Crickett (1818), 2 Swan. 185; 1 Wils. Ch. 418; 36 E.R. 585, L.C.; 
26 Digest (Repl.) 208, 1596. 
(9) Duncan, Fox & Co. v. North and South Wales Bank (1879), 11 Ch.D. 88; — 
48 L.J.Ch. 376; 40 L.T. 871; on appeal (1880), 6 App. Cas. 1; 50 L.J.Ch. 7 | 
355; 43 L.T. 706; 29 W.R. 763, H.L.; 26 Digest (Repl.) 118, 829. 1 
(10) Green v. Wynn (1869), 4 Ch. App. 204; 88 L.J.Ch. 220; 20 L.T. 131; 17 
W.R. 385, L.C.; 26 Digest (Repl.) 135, 967. 
(11) Wheaton v. Graham (1857), 24 Beav. 483; 53 E.R. 444; 35 Digest (Repl.) 
764, 4398. 
Also referred to in argument : BI 
Hopkinson v. Rolt (1861), 9 H.L.Cas. 514; 34 L.J.Ch. 468; 5 L.T. 90; 7 Jur.N.S. 
1209; 9 W.R. 900; 11 E.R. 829, H.L.; 35 Digest (Repl.) 498, 1858. . 
Bowker v. Bull (1850), 1 Sim.N.S. 29; 20 L.J.Ch. 47; 16 L.T.0.S. 503; 15 Jur. 4; 
61 E.R. 11; 35 Digest (Repl.) 494, 1809. 
Dawson v. Bank of Whitehaven (1877), 6 Ch.D. 218; 46 L.J.Ch. 884; 87 L.T. 64; | 
26 W.R. 34, C.A.; 35 Digest (Repl.) 402, 983. 


Special Case, by which it appeared that by an indenture of mortgage dated 
Dec. 28, 1854, made between William Spence of the first part, the plaintiff J. 8. 
Forbes of the second part, and A. Weir of the third part, William Spence assigned 
certain leasehold premises to Weir to secure the repayment of £200 and interest, 
and he also assigned a policy of assurance on his own life for £250. The proviso 
for redemption was, that on payment by Spence, his heirs, executors, adminis- 
trators, or assigns, of the sum of £200 and interest to Weir, his executors, ad- 
ministrators, or assigns, he or they would re-assign the premises and policy 


‘ 





‘unto W. Spence, his executors, administrators, or assigns, or as he or they 
should direct.”’ 


By the same indenture the plaintiff, for himself only, and not so as to bind his 
executors, covenanted with Weir, his executors, administrators, and assigns, that 
while the sum of £200 or any part thereof should remain owing he would pay unto 
Weir, his executors, administrators, and assigns, interest, at 5 per cent., and also 
pay the premiums on the policy of assurance; and as a further security for the 
payment of the interest and premiums the plaintiff assigned to Weir a policy of | 
assurance on his own life for £100, and covenanted to pay the premiums. The 
plaintiff joined in the indenture as surety for Forbes. Subsequently to the date 
of the mortgage Forbes borrowed of Weir sums of mouey amounting in all to £530, 
and by four successive indentures he charged the same leasehold premises with 
the amounts of these further loans and interest. These advances were not known 
to the plaintiff. Spence paid the interest and the premiums on his own policy | 
until June 28, 1867, from which time he fell into arrear. From the year 1868 the 

plaintiff had kept up the policy of assurance on Spence’s life, and he had paid 

certain costs in connection with the mortgage. 





tender, and required the plaintiff also to pay off the £530 and 
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1878, Weir died, having appointed the defendan 

In the same month they made a demand on the plai 
due on the £200, which the plaintiff accordingly paid, and had continued to pay 
interest up to the present time On Dee. 29 1879 tha plaintiff gay gt a 

‘ 2, , ave ce 
the defendants that he intended to pay off the £200, and on June 28, 1880 ‘ 
accordingly tendered to them the £200 and interest, and offered to pigeany el 
properly payable in respect of the mortgage, and requested them to transfer to 
him all the securities comprised in the mortgage. They refused to accept this 
tip A arrears of interest 
thereon; in the alternative they offered to accept the tender, and to assign to the 
: ‘ age E ‘ ’ shes = 

plaintiff the two policies, but claimed to retain the leasehold premises as security 
for the further advances. The question was whether the plaintiff was entitled to 
have the whole of the securities assigned to him on payment of the principal 
interest, premiums, and costs. 


Kekewich, Q.C., and Hornell for the plaintiff. 


W. Pearson, Q.C., and L. Field for the defendants, 
Theobald for the defendant Spence. 


HALL, Y.-C.—The arguments which have been submitted, on behalf of the 
executors do not affect the conclusion which I, in the course of them, intimated 





_ that I had come to; nor do they affect the principle laid down in Newton v. 


Chorlton (1) to which I referred during the argument, I consider that the decision 
in that case is perfectly. good law, subject to this observation, that Woon, Vet 


- expressed an opinion that where an additional security was taken by the creditor 


after the original security was given and the contract of suretyship entered into, 


the right of the surety as regards the securities given to the principal creditor did 


not extend to the additional securities. The Vice-Chancellor did not think that the 
cases went so far as to give a surety the benefit of the security subsequently 
taken by the creditor. 

That is a view which never commended itself to me, and it was certainly not 
adopted by Knicur Bruce and Turner, L.JJ., in Lake v. Brutton (4), and I may © 
observe that Woop, V.-C., himself, in Pledge v. Buss (5), stated that his judgment 
in that case had been disapproved of by those lords justices, although not absolutely 
overruled. The Vice-Chancellor added (John. at p. 668) : 

“I am as much bound to submit to their opinion as if the decision had been 

reversed on appeal before them.”’ 


The Vice-Chancellor did not mention the name of the case to which he referred, 
but I may state that some twenty years ago, in my copy of JoHNSON's Reports, 
I noted against Pledge v. Buss (5) the case of Lake v. Brutton (4) as being the one 
which the Vice-Chancellor had in his mind; and there is also another case of 
Pearl vy. Deacon (6) which I thought was referred to by him. That was an appeal 
from a decision of Sir Jonn Romitty, M.R. It was the case of a apne 
security; but it is not material for my purpose to consider the general brs - 
whether there has been a release, or what is the effect of taking eee 
security, and then whether that additional security should be held available for 
__ ogeeiclinendlhald so far as I know, any disapproval of the ete vee 
which was laid down by the Vice-Chancellor in Newton v. ages ae 
so far, if at all. as the Master of the Rolls may have dealt with ae ae ae 

Ali . Owen (2), which certainly, if if were law, senagliccy oe 
sss the palates In Newton v. Chorlton (1) the eee Hidtiurned 
Woop, V.-C., was, that a surety was to have the benefit of ; — p- 4o~¥ 
by wey of suretyship or mortgage," and he afterwards added ( are, at p. 652): 


“The surety has a right at any moment to every security held by ee 
at the date of the contract. It has never yet gone beyond that; and he has 
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further a right to say, you must always hold yourself in a position to be put 

in motion, at my request, against the principal debtor.”’ j 
I consider that the decision in Newton v. Chorlton (1) was carried higher by the 
decision of the lords justices in Lake v. Brutton (4), which, as I have said, the Vice- 
Chancellor himself recognised in Pledge v. Buss (5), and I consider the decision 
must be applicable to securities taken subsequently to the original mortgage. 

The Master of the Rolls in Farebrother v. Wodehouse (3) appears to have followed 
Williams v. Owen (2), as it applies to a subsequent security taken by the original 
creditor, that he could make advances to the debtor, and that they would prevail 
over the right of the surety. That principle is entirely at variance with the 
decision in Newton v. Chorlton (1), and it is a singular circumstance that in a 
subsequent case of Drew vy. Lockett (7) before him, although he had followed 
Williams v. Owen (2), Sir Joun Romitty, M.R., said (32 Beav. at p. 505): 

“T am of opinion that a surety who pays off the debt for which he became surety 

must be entitled to all the equities which the creditor whose debts he paid off 

could have enforced, not merely against the principal debtor, but also as against 
all persons claiming under him.”’ 


It was odd that Sir Joun Romitiy, M.R., should agree with the principle Jaid 
down in Newton v. Chorlton (1), and yet come to a conclusion in Farebrother vy. 
Wodehouse (3) which seems to be at variance with it. The principle on which 
Woop, V.-C., proceeded was the same as laid down by Lorp Kipon in Mayhew v. 


Crickett (8), which I consider a leading authority, and also laid down in earlier — 


eases, that the surety is entitled to have all the securities preserved for him, which 
were taken at the time of the suretyship, or, as I think it is now settled, subse- 


quently. Nor does it matter at all in principle whether the creditor takes a _ 


further security for further advances made prior to the time when the surety makes 
payment of the debt. They have nothing to do with the surety. He is entitled 
to the benefit of the securities, though his payment be not made until after the 
time when the further advances were made by the creditor. The principle is, that 


the surety, in effect, bargains that the securities which the creditor takes shall be - 


for him, if and when he shall be called upon to make any. payment, and it is the 
duty of the creditor to keep the securities intact: not to give them up, or to burden 
them with further advances. 

The same principle was enunciated in Duncan, For & Co. v. North and South 
Wales Bank (9), when Str Grorce Jesset, M.R., on the hearing upon appeal 
from the judgment of Lirrie, V.-C., said (11 Ch.D. at pp. 95, 96) : 


= : , ; : 

It cannot be said that in every instance a surety is entitled to stand in the 
place of the principal creditor as regards other securities. That is true as 
regards securities given by the debtor, but it is not true as regards securities 
given by co-sureties.”’ 


The House of Lords, though they reversed the judgment of the Court of Appeal 
did not say anything which affected the principle referred to by the Master of the 
Rolls, and which is all that I desire to notice. I consider that the principle laid 
down in that case is perfectly plain and right; and also that the fecne in 
Williams v. Owen (2) is not law now, and cannot, after the cases to which I have 
referred, be followed. I decline to recognise it. There is another case to which 
I desire to refer, that of Green v. Wynn (10), in which there was a surety d 
Lorp Haruertry said (4 Ch. App. at p. 207): ie 
‘But where there is a mortgage of course 7 $ ra liability 
interest would be at liberty to pene <i aide 
T am of opinion, therefore, that the plaintiff was rich 
debt, and that he is entitled to have the securities, and to say that the furth 
charges for the sums subsequently advanced are inoperative as against hi in The 
defendants, the executors, having refused the offer made, cena we a 
insisting on retaining the securities for the subsequent advances, wighieaaaee 


t in his offer to pay off the 
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A costs of the action. The declaration will be, that on payment to the executors 
of what shall be found due for principal, interest, and costs in respect ah the 
mortgage of Dec. 28, 1854, the plaintiff is entitled to have the securities com ris ’ 

in the deed transferred to him, and to hold them as securities for the re atc 
to him of the sums which may be paid to the executors by him. The Pr of ae 
plaintiff will be deducted from the sum which he may be required to Say as in 

B Wheaton v. Graham (11), but the interest will not be stopped as Path 1 d t 
when the offer of payment was made. | ane 


Solicitors: Peters € Robins; John White. 


[Reported by J. G. ALEXANDER, Esq., Barvister-at-Law.] 


d Re LINTON. Ex Parte LINTON ° 


[Court oF AppraL (Sir Baliol Brett, M.R., Baggallay and Bowen, L.JJ.), 
May 15, 22, 1885] 


" [Reported 15 Q.B.D. 239; 54 L.J.Q.B. 529; 52 LT. 782; 
E 33 W.R. 714; 49 J.P. 597; 2 Morr. 179] 


_ Bankruptey—Proof—*‘ Debts and liabilities’’—Arrears of alimony. 
~ Divorce—Alimony—Arrears—Enforcement of order—Committal—Debtors Act, 
1869 (32 & 33 Vict., c. 62), s. 5. 
The failure of a husband to pay under an order for the payment of alimony 
to his wife is not a debt or liability provable in bankruptcy, and an order for 
PF committal for non-payment may be made under the Debtors Act, 1869, s. 5. 


Notes. By the Maintenance Orders Act, 1958, s. 7 (88 Hatspury’s Sratures 
(2nd Edn.) 463), the High Court or county court has power to make attachment 
of earnings orders where proceedings are brought under s. 5 of the Debtors Act, 
1869, in respect of a default in making payments under a maintenance order. 
G The Matrimonial Causes Act, 1866, s. 1, has been repealed. See now the 
Matrimonial Causes Act, 1950, ss. 19, 20, 22, as extended by the Matrimonial 
Causes (Property and Maintenance) Act, 1958 (88 Hatspury’s STATUTES (2nd Edn.) 
440). The Bankruptey Act, 1883, ss. 9 and 37 have been repealed. See now the 
Bankruptcy Act, 1914, ss. 7 and 30 (2 Haussury’s Starures (2nd dn.) 336, 364). 

Considered: Re Fryer, Ex parte Fryer (1886), 17 Q.B.D. 718. Distinguished : 
Re Hinks, Ex parte Verdi (1886), 3 Morr. 218. [Explained: Morgan.v. ie 
(1887), 18 Q.B.D. 778. Distinguished: Re Tatham, Bensaude vy. Hastings (1892), 
87 Sol. Jo. 27. Applied: Re Hawkins, Hx parte Hawkins, [1894 | aB. 

Considered : Watkins v. Watkins, [1896] P.-222. Applied : Kerr v. Kerr, pager 
- All E.R.Rep. 865. Distinguished : Victor v. Victor, [1911-13] All en ee ne 

Considered; Tangye v. Tangye, [1914] P. 201; Re Paha, Grote ae ee 
I [1916] 1 Ch. 865; Re Blanchard, Ex parte Blanchard, [1982] 2 1.R.Rep. : 


. 89) | ‘ sp. 73. Con- 
7 ie ’ mY eB te Vv. Brinsley, 1933 | All I}.R.Rep. (oO. f 
Followed: Re Hedderwick, Morten ig Re Bidie, Bidie v. General 


sidered: Findlay vy. Findlay, [1947] 2 All E.R. 7 a Po! ea 
Accident Fire and Life Assurance Corpn., Ltd., [1948] 1 Al Ie : ae ees 
to: Haddon v. Haddon (1887), 18 Q.B.D. 778; lie Otway, Kx ae a et i ° 
58 L.T. 885; Re Henderson, Bx parte Henderson (1888), 20 Q.B.D. 509; Campbett v. 


: ik in Bankruptey v- 
Campbell, [1922] P. 187; Re Pascoe, Trustee in pg Ht 
iydasury Lords Comra., [1944] 1 All E.R. 598; Coles v. Coles, (1956] 8 All E.R. 


542; W. v. W., [1961] 1 All E.R. 751. 


1 Q.B. 25. 


His Majesty's 
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As to debts provable in bankruptcy, see 2 Haussury’s Laws (8rd Edn.) age 
et seq.; and for cases see 4 Dicest (Repl.) 329. As to enforcement of payment ) 
permanent alimony, see 12 Haspury’s Laws (83rd Edn.) 480; and for cases see 
27 Dicest (Repl.) 675 et seq. 


Cases referred to: 

(1) Prescott v. Prescott (1868), 20 L.T. 331; 4 Digest (Repl.) 329, 2991. 

(2) Bailey v. Bailey (1884), post; 13 Q.B.D. 855; 53 L.J.Q.B. 583, Aaa 
Digest (Repl.) 682, 6515. 

(3) Hewitson v. Sherwin (1870), L.R. 10 Eq. 53; 22 L.T. 576; 18 W.R. 802 ; 
5 Digest (Repl.) 1108, 8948. 

(4) Re Robinson (1884), 27 Ch.D. 160; 53 L.J.Ch. 986; 51 L.T. 737; 38 W.R. 
17, C.A.; 27 Digest (Repl.) 106, 786. 


Also referred to in argument : ; 
Cobham v. Dalton (1875), 10 Ch. App. 655; 44 L.J.Ch. 702; 23 W.R. 865, L.JJ.; 
4 Digest (Repl.) 197, 1777. 


Appeal by the husband from an order of Cave, J., for committal under s. 5 of 
the Debtors Act, 1869, for non-payment of alimony. 

On April 15, 1883, an order was made by the Divorce Court under the Matri- 
monial Causes Act, 1866, s. 1, that the husband should pay £1 15s. a week to the 
wife as alimony. The husband presented a petition in bankruptcy, on which, on 
May 16, 1884, a receiving order was made, and he was adjudged bankrupt. The 
alimony being in arrear, a judgment summons was taken out, on which Cave, J., 
made an order for committal under the Debtors Act, 1869, s. 5. The husband 
appealed. 

By the Debtors Act, 1869, s. 5: 


“Subject to the provisions hereinafter mentioned, and to the prescribed rules, 
any court may commit to prison, for a term not exceeding six weeks, or until 
payment of the sum due, any person who makes default in payment of any debt, 
or instalment of any debt, due from him in pursuance of any order of that or ~ 
any other competent court... 

“Where it is proved to the satisfaction of the court that the person making 
default either has, or has had since the date of the order or judgment, the 
means to pay the sum in respect of which he has made default, and has refused 
or neglected, or refuses or neglects, to pay the same.”’ 


By the Bankruptcy Act, 1888, s. 37: 


‘*(3) Save as aforesaid, all debts and liabilities, present or future, certain or 
contingent, to which the debtor is subject at the date of the receiving order, 
or to which he may become subject before his discharge by reason of any 
obligation incurred before the date of the receiving order, shall be deemed to 
be debts provable in bankruptcy... . (8) ‘Liability’ shall, for the purposes 
of this Act, include any compensation for work or labour done, any obligation, 
or possibility of an obligation, to pay money or money's worth on the breach 
of any express or implied covenant, contract, agreement, or undertaking, 
whether the breach does or does not occur, or is or is not likely to occur, or 
capable of occurring before the discharge of the debtor; and generally it shall 
include any express or implied engagement, agreement, or undertaking to pay 
or capable of resulting in the payment of money, or money’s worth, whether the 
payment is, as respects amount, fixed or unliquidated; as respects time, present 
or future, certain or dependent on any one contingency, or on two or more 


contingencies, as to mode of valuation capable of being ascertained by fixed 
rules, or as matter of opinion.’’ 


Cooper Willis, Q.C. (F. Cooper Willis with him), for the husband. 
Yate Lee for the wife. 


4 - I I 
A 
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Cur. adv. vult. 


May 22, 1885. SIR 
on the bank are BRETT, M.R.—In this case 
rupt under The Matrimonial Causes Act, 1866 
alimony. The moment that order was served res Tea Gi Nee ae bine i 
that he would not pay. He was in aes on at ar he made up his mind 
B he caused himself to be adjudged bankrupt on hi eat tidae ia TMCS g 
is that the arrears of alimony and the future Ri Tigi ape His contention 
for under the bankruptcy. A summons was oR Laer ae ee provided 
payment, and the question is whether instalments of lim . ae ie 
ae deer the ha nt i ein s of alimony, which would bee 
e bankruptcy, can be got rid of by lf-i oor 
No one can doubt that the course of aes aM pei rag Seo tae 
C case is discreditable and disgraceful, but the a re aa is baat me ae 
_ The statute under which the order for yaym eae Le oe 
TS ee ; pay ent o alimony was made (the Matri- 
Act, , 8. 1) was passed in order to meet the ca f 
who has no realised property, but who is earning a certain in a ee 
the court is not empowered to impose a liability ay a Wer seenrign ae: 
AN , i iy to pay a lump sum, but ly 
order weekly or monthly payments, and h : dee 
) rail as power to alter the time. or 
D of those payments. The order is irrespective of realised simak tinsel 
ments are to be made out of earnings, and that shows what this ied of ees a 
The personal earnings of a bankrupt after his bankruptcy do not go to ee aa 
but go into the pocket of the bankrupt, notwithstanding his batikraptoy: | Therefore, 
in the present case, the wife takes nothing from the creditors, for the order fe 
payment of alimony applies only to future payments, which cannot go to the 
E creditors. If it is held that the order for attachment cannot be made, the result 
is that by a self-imposed bankruptcy the debtor sets the order of the High Court 
e myers It would be strange if, in consequence of any oversight, he were able 
- O so. 
It was urged that the future instalments can be valued; but I fail to see how 
this can be done, for the alimony is not necessarily payable for life, because the 
PF order may be rescinded or varied; ‘and if, as has been suggested, the parties did 
make a stipulation that no further order should be made, that stipulation is not 
binding, and the alimony may at any time be stopped, or altered, or increased 
by a further order of the court; and, therefore, it cannot be valued. On the 
ground that it was not intended that such an order as this should be interfered 
with by bankruptcy, and on the ground that the alimony cannot be valued, and, 
G therefore, the debtor is obliged to pay it notwithstanding his bankruptcy, I am of 
opinion that Cave, J., had power to make the order for attachment, and this appeal 


an order was made 


fails. 


BAGGALLAY, L.J.—I am of the same opinion. The substantial question 
raised is whether the obligation to pay under an order for the payment of alimony 
is a debt or liability which is provable in bankruptcy under the Bankruptcy Act, 

H 1883, s. 37. I entertain a strong opinion that it is not. It was held’in Prescott 
v. Prescott (1) that because the amount might be varied, or the alimony might be 
withdrawn by a subsequent order, therefore there were no means of putting a value 
on it. It is not in the nature of an annuity or payment of a fixed amount, for it 


might cease or vary at any time. 


I BOWEN, L.J.—I am of the same opinion, and I entirely concur with the view 


of the Master of the Rolls as to the moral aspect of the case. The legal question 
within the Debtors Act, 1869, s. 5. Down 


is whether arrears of alimony come ; ; 
to the date of that Act payment of such arrears was enforced under the Matrimonial 


* Causes Act, 1857, by attachment. U ymen 
the Debtors Act there are no means of enforcing it. 
a debt due in pursuance of the order of a court 


a construction to hold that there is cour 
within the meaning of s. 5. It is not disputed that there is a debt due which is 
to be enforced in pursuance of the order of the court, and it was so held in Batley v. 


nless payment can now be enforeed under 
I think it is not too wide 


870 ALL ENGLAND LAW REPORTS REPRINT [1881-5] All E.R. Rep. 


Bailey (2). It has been the practice of the Divorce Court to enforce payment by 
an order for attachment. The decision of James, V.-C., in Hewitson v. Sherwin (8), 
dealing with an order for payment of costs, shows that s. 5 of the Debtors Act, 
1869, includes debts which are not debts at common law. The only question here 
is whether the debtor can ask his wife to take a dividend and starve. Prescott v. 
Prescott (1) is opposed to the view that he can. In Re Robinson (A) the judgments 
of Sir Batiot Brerr, M.R., and Corron and Linpiey, L.JJ., show what alimony is. 
It seems to me to be a wild idea to suppose that the liability to pay alimony 
is a liability capable of being proved in bankruptcy. If it were so it must be 
capable of being estimated in some way or other, which this liability is not. 
[ wish to point out that in such cases as the present it is important that the order 
should be properly drawn up. 

Appeal dismissed. 
Solicitors: W. Gordon Place, Leicester; Field, Roscoe ¢ Co. ‘ 


[Reported by P. B. Hurcuins, Esq., Barrister-at-Law. | 


IN THE GOODS OF GUNSTON. BLAKE v. BLAKE 


(Court or Apprat (Sir George Jessel, M.R., Brett and Holker, L.JJ.), February 
13, 14, 1882] 


[Reported 7 P.D. 102; 51 L.J.P. 86; 51 L.J.Ch. 377; 
46 L.T. 641; 30 W.R. 505) 


Will—Execution—Signature—Acknowledgment—N eed for. witnesses to see, or 
be given opportunity of seeing, signature—Need for testator to state that 
document is his will—Wills Act, 1837 (7 Will. 4 and 1 Vict., c. 26), 3.:9. 

To constitute a sifficient acknowledgment within the Wills Act, 1837, s. 9, 
by the testator of his signature to a will the witnesses must both see, or have 
the opportunity of seeing, the testator’s signature on the document, and the 
testator must say in their presence something equivalent to: ‘That is my will. 
That is my signature.’’ Where the attesting witnesses cannot see the signature 
and have no opportunity of seeing it, it is immaterial what the testator see 

Dictum of Lorp Penzance in Beckett v. Howe (1) (1869), L.R. 2 P. & D. 
at p. 5, not followed. 


Notes. Distinguished: Daintree v. Butcher and Fasulo (1888), 13 P.D. 102 
Explained and Distinguished: Neal v. Denston (1982), 48 T.L.R. 637. Applied 
Re Gibson, [1949] 2 All E.R. 90. Referred to: Ford v. Kettle (1882), 9 Q.B D. 
139; Wright v. Sanderson (1884), 9 P.D, 149; Whiting v. Turner (1903), 89 L.T. 71; 


J 


: 


( 


j 


Pearman v. Charlton (1928), 44 'T.L.R. 517; Re Linley, McDonnell v. Linley (1949), ¢ 


207 L.T.Jo. 872; In the Estate of Bercovitz, [1961] 2 All E.R. 481. 
| As to formal validity of wills, see 39 Hauspury’s Laws (3rd Edn.) 875-883; and 
it cases ‘* 44 Dicusr 262-266. For the Wills Act, 1837, s. 9, see 26 Harsapae’s 
STATUTES (2nd Edn.) 1882; g ‘or t Jills Ac ; 2, ibi 
eee id dn.) 2; and for the Wills Act (Amendment) Act, 1852, see ibid. 
Cases referred to: 
(1) Beckett v. Howe (1869), L.R. 2 P.& D. 1; 89 L.J.P 
; DER: : poe i J.P. & M. 1; 21 LZ. ‘ 
33 J.P. 807; 18 W.R. 75; 44 Digest 265, 999. abe 


(2) Hudson v. Parker (1844), 1 Rob. Eecl. 14: 3N . 
v e ’ ) ry AN, s es otes f Cs Ses, de a 
163 E.R. 948; 44 Digest 258, 850. i af a 


I 


‘ ‘i ~ 
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A (8) Gwillim v. Gwillim (1859), 3 Sw. & T 
y. - . & Tr. 200; Sea. & Sm. 26: 29 J,.; 
81; 23 J.P. 825; 164 E.R. 1251; 44 Digest 261, 877, ee 
Also referred to in argument : 
Cooper v. Bockett (1843), 3 Curt. 648; 2 Notes of Cases. 391; 7 Jur 681: 1638 
= aa: 855; on appeal (1846), 4 Moo.P.C.C. 419, P.C.: 44 Digest 268 981 ty 
loyd v. Roberts (1858), 12 ». 158; 14 E.R. 871, P.C.: 44 Dice: 
B eae oberts (1858), 12 Moo.P.C.C. 158; 14 E.R. 871. P.C.; 44 Digest 283, 
In the Goods of Huckvale (1867), L.R. 1 P. & D. 3875: 36 
, L.R. 1 P. & D. 875; 86 L.J.P. & M. 84: 16 
L.T. 434; 16 W.R. 64; 44 Digest 258, 843. ae 
In the Goods of Swinford (1869), L.R. 1 P. & D. 630: 38 8; 5 
ys: He ’ ; ; 38 L.J.P. & M. 88; 20 
L.T. 87; 33 J.P. 231; 17 W.R. 536; 44 Digest 281, 1137. 
Pearson v. Pearson (1871), L.R. 2 P. & D. 451: 40 L.J.P. & M 
ylaaky. : . 451; 1J.P. & M. 538; 24 L.T. 917; 
C- 19 W.R. 1014; 44 Digest 264, 928. ro 


Appeal by the plaintiff from a decision of Sir James Hannen, P., refusing to grant 
probate of a purported will of Mrs. Mary Gunston on the ground that it was not 
validly executed. 

The plaintiff, as executor of Mrs. Mary Gunston, of Holderness House, Brixton 

DP Road, Surrey, propounded a will alleged to have been executed by her on Aug. 12, ° 
1880. She died on Mar. 14, 1881, possessed of property amounting to £30,000. 
Probate of the will was opposed by certain of her relatives, and the question was 
whether the will was signed by the testatrix in the presence of two persons whose 
names appeared as attesting witnesses, or whether, if not signed in their presence, 
the signature was duly acknowledged as hers by the testatrix in their presence, 

°° as to comply with the requirements of the Wills Act, 1887. The testatrix had 
consulted a Mr. Chillingworth, a friend of her family, who had been a clerk in 
the Probate Office, about making her will, and it appeared that he had given her 
written directions as to the form in which a will should be drawn and executed. 
He also gave her a form of attestation clause, which she herself copied out at the 
foot of the will. The clause stated that the will had been signed by the testatrix 
in the presence of the two witnesses, but it did not say that it had been acknow- 
ledged. The attesting witnesses were two domestic servants in the employment of 
the testatrix. The effect of the evidence given by the two attesting witnesses 
was that, although the testatrix called them into the room to affix their names to 
the document which was after her death propounded as her will, they did not see 
her sign the same, nor did they see her signature when they signed their own 

G@ names; and that they did not distinctly understand that what they were signing 
was her will. 

Sir James Hannen, P., came to the conclusion that there was no evidence 
that Mrs. Gunston attached her signature to the paper in the presence of the 
attesting witnesses, or that she acknowledged to them that her signature was 
attached to it, or that the document was her will. He, therefore, refused to 


grant probate of the instrument. The plaintiff appealed. 


By the Wills Act, 1837, s. 9: . 
“No will shall be valid unless it shall be in writing and executed in manner 


i i i . sianed at the foot or end 
rel ; d; (that is to say,) it shall be signed a 
See Nisha” 1 in his presence and by his 


‘ some “yy persor 
e by the testator, or by some other p 
men hy ; acknowledged by the testator 


i i sion: : » made and 
irection, and such signature shall be ) 
: ‘ ; present at the same time, and such 


i 7 » witnesses 
1 in the presence of two or more witnesses pr ; afi Derm: 
witnesses shall attest and subscribe the will in the presence ol the testator, bu 
9? 
no form of attestation shall be necessary. 


‘i ickens for the ylaintiff. 
PEL i Dileee ee fy si BREA for the defendants. 


Inderwick, Q.C., C. A. Middleton and 7’. L 


SIR GEORGE JESSEL, M.R.— |! regret that I am unable to come to the con- 
: ; , a nT, j se 
clusion that the will in this case has been duly executed. I regret it, because 


from a mere defect in form this lady's last wishes cannot be carried out. But 
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the real question is whether what the law requires for the due execution ink pee 
has been complied with. Upon the evidence I am of opinion that the hap = no 
been signed by the testatrix in the presence of the attesting witnesses; it s be 
that the signature of the testatrix had been affixed before they came into the 
The question, therefore, is, whether the signature of the testatrix has been duly 
acknowledged by her in the presence of the witnesses. I agree in the statement of 
the law on this point contained in Jarman on Writs (4th Edn.), p. 108: 


“There is no sufficient acknowledgment unless the witnesses either saw or 
might have seen the signature, not even though the testator should expressly 
declare that the paper to be attested by them is his will.”’ 


I will add that, in my cpinion, it would not be sufficient if the testator said “My 
signature is inside the will,’’ unless the witnesses had had an opportunity of 
seeing the signature. 

There is a great deal of authority on the point, but it will only be necessary to 
mention three cases. The first is Hudson v. Parker (2). There Dr. LusuineTon 
says (1 Rob. Eccl. at p. 25): . 


‘How is it possible that the witnesses should swear that any signature was 
acknowledged unless they saw it? They might swear that the testator said 
he acknowledged a signature, but they could not depose to the fact that there 
was an existing signature to be acknowledged. It is quite true that acknow- 
ledgment may be expressed in any words which will adequately convey that 
idea, if the signature be proved to have been then existent; it would be quite 
sufficient to say, “That is my will,’ the signature being there and seen at the 
time, for such words do import an owning thereof.’ 


That is quite clear. 
In Beckett v. Howe (1), however, a different rule was undoubtedly laid down by 
Lorp Penzance. He said (L.R. 2 P. & D. at p. 5): 


“The doctrine of Gwillim v. Gwillim (3) is this, that if the testator produces 
a paper and gives the witnesses to understand it is his will, and gets them 
to sign their names, that amounts to an acknowledgment of his signature, if the 
court is satisfied that the signature of the testator was on the will at the time. 
Whether that decision was right or wrong, I have not to determine; it was 
founded on other cases. Provided the testator acknowledges the paper to be 
his will, and his signature is there at the time, it is sufficient.” 


I dissent from this proposition, and agree with Dr. Lusuinetron. The argument 
is founded on the notion that a statement made by a testator: ‘‘This is my will,” 
implies that his signature is affixed to it. That is not so, for until the document 
has been attested, it is not a valid will; it is only what the testator intends to be 
his will. He may intend to sign it afterwards, just as he means it to be attested 
afterwards; the statement that it is his will does not necessarily involve signature. 
Lorp Penzance, however, does not intend to lay down the proposition himself; he 
only intends to follow what he supposed to be the decision of Str CressweLi 


CrEssweLt in Gwillim v. Gwillim (3). I, however, think that Sm CRESSWELL | 


CRESSWELL did not really intend to decide anything of the kind, though I do not 
mean to say that it is not possible to read his judgment as Lorp Prnzancr has 
done. But in that case, if the signature was on the will, it was impossible under 
the circumstances that the witnesses should not have had an opportunity of seeing 
it, and the argument turned on the question whether the name of the testator 
was or was not there at the time of the attestation. I cannot find a word in the 
judgment of Str Cresswei CRESSWELL to show that he was of opinion that, if 
the attesting witnesses could not see testator’s signature, his saying to them “This 
1s my will’’ would be a sufficient acknowledgment. The Supposed doctrine, there- 
fore, rests entirely on the statement of Lorp Penzance in Beckett v. Howe (1) 
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A of the effect of Gwillim v. Gwillim (3), and when that ¢ 
~~ doctrine has really no foundation at all. 
e only remaining point, then, is this: Did the witnesses in the + 
not. Tt seems to me to be most satisfactorily—or, I would réthar. : wy did 
unsatisfactorily—proved that the witness did not and could not ae ae ee 
B of the testatrix. Most reluctantly, therefore, I am obliged to say that th ait 
not been duly executed. 5 y that the will has 
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ase 1S examined it appears 


; BRETT, L.J.—There can be no doubt that the testatrix signed the doc t 
intending it to be her will, and that it contained her last intentions as tothe 
property. No one, therefore, can be astonished that the court has made ail # 

Cc effort to uphold it, and one must feel distressed, and more than distressed ae 
its validity is to depend on the mere accident whether the testatrix placed By i : 
of blotting paper a quarter of an inch higher or lower. But the Sind ae ce 
decided on the proper interpretation of the Wills Act. I think that the learned 
President of the Probate Division must be taken to have come to the conclusion 
from the evidence, and the conclusion seems borne out by the appearance of the 

D document itself, that blotting paper was so placed that the witnesses, not only 
did not, but could not, see the signature of the testatrix. The question then~ 
raised is whether it is a sufficient acknowledgment of her signature if a testatrix, 
when two witnesses are present for the purpose of attesting a document, should 
say in their presence: ‘‘This document is my will,’’ if at the time the witnesses 
did not and could not see the signature. That is a point of law, and on this 

[i point we must give our judgment. There seem to be conflicting decisions, and 
we must, accordingly, exercise our own judgment on the question independently 
almost, if not quite, of every former decision. 

It is clear that Hudson v. Parker (2) dealt exhaustively with the very point, 
and the opinion of Dr. Lusnincron was that under the Wiils Act, 1837, where 
a will has not been signed by the testatrix in the presence of two witnesses, and 

TY where it is necessary, therefore, to rely on an acknowledgment under the statute, 
then, even though the signature be there, and whatever is done in the presence 
of two witnesses together at the same time, if they do not have an opportunity 
of seeing the signature, whatever the testator may say there is not an acknowledg- 
ment in the meaning of the words of the statute. To make it such an acknowledgment 
they must see or have the opportunity of seeing the signature. When witnesses 

G are required to attest the signature, they must see or have the opportunity of 
seeing the testator signing the document. The doctrine is the same where the 
testator has to acknowledge his signature. When, in order to constitute a valid 
attestation, the witness must see the testator sign, so when a signature is to be 
acknowledged they must see that there is a signature, and the testator must in 
their presence say something equivalent to: “That is my signature. If they do 

HT not have the opportunity of seeing the signature, even if he say before them : “My 
signature is in this instrument,’ that will not do. That I take to be the decision 
of Hudson vy. Parker (2). 

It is said that Gwillim v. Gwillim (8) before Sir CRESSWELL CRESSWELL, and 
Beckett v. Howe (1) before Lorp Penzance are to the contrary. As to the latter 
case there is no doubt that it is. It is said that Lorp PENZANCE decided it on 

the authority of Gwillim v. Gwillim (3) and that that case does not decide what his 

Lordship thought it did. As regards this proposition I feel very great difficulty. 

There has never been, certainly not in our time, 80 great a mm aavee of what I 

would call transparently lucid exposition as Grn CRESS ELL CRESSWELL, po 
therefore, when I find that learned judge saying this: “I am, therefore, at liberty 
to judge from the circumstances of this case, whether the name of the testator 
was on the will at the time of the attestation or not, I cannot bring my mind 
to think that the proposition which he thought he had to solve we only pipers 
the signature was or not on the will at the time ol the attestation. Moreover, if 
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there is a judge who is less likely to make a mistake as to what another say 
has said, that judge is Lorp Penzance. A clearer mind does not exist; and, 
therefore, when he comes to the conclusion that Sm CresswELL CresswELL meant 
what he savs he meant, it strengthens my view as to the meaning of Str CRESSWELL 
Cresswett in that case. Therefore, we are reduced to the misfortune that we are 
differing from both those judges. It may be said that in Gwillim v. Gwillim (3) 
the point was not raised or was not argued, and Hudson v. Parker (2) was not even 
cited—the argument went on another line—but I do think that Sir CressweELL 
Cresswett did intend to lay down the proposition of law which Lorp PENZANCE 
understood him to lay down. 

On mature consideration, all I can say is that I differ on this question from 
those judges, and I feel bound to say that I entertain much more doubt as to the 
propriety of my decision than of theirs. But it is our duty to decide to the best 
of our powers, and I am of opinion that, according to the true construction of 
this statute, for there to be a valid acknowledgment the witnesses must see, or have 
the opportunity of seeing, the signature. Where the witnesses cannot see, or have 
no opportunity of seeing, the signature, it is immaterial what the testator says. 
There cannot be an acknowledgment. But when the signature is there and the 
witnesses see or have the opportunity of seeing it, then, if the testator says: 





“This is my will,’’ or words to that effect, that is sufficient acknowledgment, 


although he does not say this is my signature. I, therefore, think that this will 
cannot stand. 


HOLKER, L.J. 





judge according to law and fact, without regarding the possible consequences of 
the decision it feels bound to give. 

The appeal has been argued on two grounds—first, that the evidence was not 
enough to show that the testatrix did not sign her will in the presence of two 
witnesses; and, secondly, that, if she did not, she acknowledged her signature before 
other witnesses. The first ground was put forward by the plaintiff rather on the 
suggestion of the court. The will is, on the face of it, in due form; the lady. 
who made the will was properly instructed as to what she had to do; she knew 
that it was necessary to sign it before the witnesses, and that they should sign 
in her presence; the attesting clause was in proper form. It is said that all these 
matters being strictly correct, the maxim of law, omnia presumuntur rite esse 
acta, must apply. It is further said that the result should be the same, even though 
this finding would not be quite in accordance with the testimony of the witnesses. 
That might be the case if the witnesses who came forward to prove the will had 
been in doubt or could not remember whether they did or did not see the testatrix 
sign. The fact that everything appears to have been rightly done would entitle 
the court to come to the conclusion that they did in fact see her sign. But when 
you have to prove a will strictly, and if the witnesses say, or one of them says, 
they did not see her sign, it is impossible to hold that there is proof of due 
execution. Therefore, where as here one positively says that she did not see the 
testatrix sign, and the other doubts, it is clear that that kind of testimony is not 
sufficient to establish the validity of the will. 


ny . * , M4 7 
The other ground which wags relied on was that there was here a sufficient . 


acknowledgment of the signature of the testatrix to her will] made to the two 
witnesses. What sort of acknowledgment is enough? According to the statute 
the signature is to be made in the presence of two witnesses, or the Signature is 
to be acknowledged in the presence of two witnesses. For what purpose? To 
enable them to testify to the signature or to the acknowledgment of the signature 
It is clear that good sense requires that the acknowledgment to which the witnesses 
are to bear testimony should be an acknowledgment of a signature seen or capable 
of being seen by the witnesses. Although the words of the statute are “stich 
witnesses shall attest the will’’ and not ‘“‘the signature,’’ it seems to aie that it 


I also regret that the court is constrained to come to a con- 
clusion which will invalidate the will. but the court must be relentless and must ~ 
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A comes to the same thing, for when the document is properly signed or acknowledged 


G 


A 


in the presence of the witnesses, it becomes a will. So to my mind, to bear testi- 
mony to a will ‘is the same thing as to bear testimony to the signature. 
It was decided in Hudson v. Parker (2) that the true view of the section was 


- that, to constitute an acknowledgment sufficient within the statute, the witnesses 


must see, or be able to see, the signature of the testator. If that is so, there is 
no such acknowledgment in the present case, because, according to the Sruauee 
the signature of this testatrix was carefully concealed. Certainly both witnesses 
did not see the signature. Putting that difficulty out of the way, I should hin 
it was not enough to prove that the witnesses saw the signature : they should also 
know what the document which is signed really was. The evidence goes to me 
that this lady never said: ‘‘This is my will.’’ According to one witiens she said 
‘We have all our little wishes and this is one of mine.” According to the other 
she said: ‘‘It is a little whim of mine.” It is not very extraordinary that this 
lady, getting these two servants to attest, should not care for them to know that 
this was her will. She might be afraid of exciting curiosity. At any rate one 
witness says in her evidence that, if the testatrix had said that it was her will, 
she would have taken more notice. The testatrix did not say that it was her will, 
she did not say even that her signature was under the blotting-paper. Therefore, 
even if Hudson v. Parker (2) were out of the way, it would be a difficult thing to 
say that her signature was acknowledged in the presence of two witnesses. I am, 
therefore, of opinion that this decision of the learned President was right and must 
be affirmed. 


Appeal dismissed. 


Solicitors: W. H. Orchard; Lucas & Son; Bell, Brodrick & Grey; Cooper ¢ 
Walker. 


[Reported by Ii. 8. Rocug, Esq., Barrister-at-Law. ] 
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[Court or AppeaL (Sir Baliol Brett, M.R:, Baggallay and Bowen, L.JJ.), June 12, 
1885 | 
[Reported 15 Q.B.D. 368; 54 L.J.Q.B. 592; 538 L.T. 581; 
1 T.L.R. 532; 5 Asp.M.L.C. 487] 


Insurance—Marine insurance—Proposal—Non-disclosure of material fact— 


““Material’’—Fact affecting decision of insurer to accept risk and on what 

terms—Insurance of cargo unloading into lighters—Agreement between cargo 

owner and lighterman—Lighterman liable only for n eqligence—Agreement not 
' disclosed to underwriter. 

In effecting a policy of insurance the assured must d 
material facts which are known to him and not known to the ae sie 
they are not bound to know. The test whether a fact is rei sie ie 
a prudent and experienced insurer would take that fact into oie) an 
deciding whether to accept the risk, “sant if so, on what terms, in particular, 
i ivi he premium to be charged. eat) 
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cluding risk in lighters. The plaintiffs had entered into an pares gsi bso 
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disclosed to the defendant, and he was not aware of its existence. It she 
proved that a higher premium was usually charged where goods were Jan s 
on such terms than that charged where lightermen undertook the liability o 


ommon carriers. heli 
: Held: as the extent of the lighterman’s liability would affect the rate of 


premium, the nature of the arrangement between the plaintiffs and the lighter- 
man ought to have been disclosed to the defendant, and, therefore, the plain- if 
tiffs were not entitled to recover on the policy. 
Notes. Considered: The Bedouin, [1894] P. 1. Referred to: Price v. Union 
Lighterage Co. (1903), 8 Com. Cas. 155. ; ; i 
As to non-disclosure when effecting insurance policy, see 22 Hauspury’s Laws 
(3rd Edn.) 110-118, 185 et seq., and ss. 17-20 of the Marine Insurance Act, 1906, ( 
13 Hatssury’s Statutes (2nd Edn.) 23-25; and for cases see 29 Dicest (Repl.) 
63-65, 191 et seq. . 
Cases referred to: ; 
(1) Harrower v. Hutchinson (1870), L.R. 5 Q.B. 584; 10 B. & S. 469; 389 L.J.Q.B. 
229; 22 L.T. 684; 3 Mar.L.C. 44, Ex. Ch.; 29 Digest (Repl.) 200, 1407. t 
(2) Ionides v. Pender (1874), L.R. 9 Q.B. 531; 43 L.J.Q.B. 227; 30 L.T. 547; 
22 W.R. 884; 2 Asp.M.L.C. 266; 29 Digest (Repl.) 149, 870. 


Also referred to in argument : : 

Tennant v. Henderson, Henderson vy. Fettes (1813), 1 Dow. 324; 3 E.R. 716, 
H.L.; 29 Digest (Repl.) 196, 1359. 

Vallance v. Dewar (1808), 1 Camp. 503, N.P.; 29 Digest (Repl.) 196, 1364. 

Bates v. Hewitt (1867), L.R. 2 Q.B. 595; 36 L.J.Q.B. 282; 15 W.R. 1172; 29 i 
Digest (Repl.) 193, 1338. 

Rivaz v. Gerussi (1880), 6 Q.B.D, 222; 50 L.J.Q.B. 176; 44 L.T. 79; 4 Asp.M.L.C. 
377, C.A.; 29 Digest (Repl.) 124, 679. 


Appeal by the plaintiffs from a decision of the Divisional Court (Day and A. L. 
SaitH, JJ.), setting aside an order in favour of the plaintiffs made by Manisty, J., in - 
an action brought by the plaintiffs, sugar refiners in London, against the defendant, 
an underwriter at Lloyd's, to recover in respect of the loss of sugar which occurred 
in the Thames while the sugar was being conveyed from a steamship to the 
plaintiffs’ refinery. 

The sugar was insured in steamer or steamers, 


“and in boats and lighters while loading and unloading, and until finally 
delivered at any wharves, docks, landing places, vessels, or refinery at Silver- 
town, as ordered by the assured.”’ 


The risks insured included 


“all risks of transhipment and storage on the route, and of rafts, craft, and 
lighters in loading and unloading, the transhipment, and particularly of any 
special lighterage, and while in craft waiting transhipment or landing, or 
delivery to other vessels after arrival and until delivered at any wharves, docks, 
landing places, vessels, or elsewhere, as ordered by the assured or their agents, 
each raft, lighter, or other craft to be considered as separately insured.’’ 


The defence was that when the policies in question were effected the plaintiffs | 
did not disclose a material fact, namely, the existence of an agreement between 
them and their lighterman, named Hooper, by which the latter was exempted 
from liability for any loss in eraft except such as might be caused by his own 
negligence. 

At the trial before Manisty, J., it was shown that before April, 1882, in cases 
where underwriters had paid for losses occurring while the goods were in lighters, 
they had been in the habit of suine the lighterman in the name of the assured, and 


5 
In consequence of this an association 


recovering the amount of the losses so paid. 
of the Thames master lightermen caused a notice to be published stating that 
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A they would not take upon themselves the liability of common carriers, but would 
only be liable for loss of or damage to goods resulting from the wali or 
wilful acts of their servants. After this, in policies including risk on lighters ‘the 
premium charged was higher where the goods were carried Ee the terms that the 
lightermen should only be liable for negligence or misconduct than it was where 
the lightermen were liable as common carriers. On May 20, 1882, shortly before 

B the policies sued on were effected, the plaintiffs’ brokers had written a letter to the 
plaintiffs respecting another loss which had taken place shortly before that date 
Their letter was as follows: i . 


“We have sent the papers relating to craft loss to Messrs. Powell and Jupp, 

average adjusters, to make up a statement. Of course you have seen the notices 

Cc in ‘The Times’ about lightermen’s liability, including a letter to-day. Mer- 

chants are now insuring the craft risks excluded by lightermen, which seem to 

comprise all but negligence, at risks varying from 1s. to 2s. 6d. p.c., depending 

on the distance allowed in the Thames. The rate seems high; but it is not out 

of proportion to the risks as explained by lightermen. Have you any instruc- 
tions to give?”’ ; 


DPD The policies sued on were effected through the brokers who had written this 
letter, without any additional premium for craft risk, and without communicating 
to the underwriters the terms of the arrangement between the plaintiffs and Hooper. 
The defendant stated at the trial that he had no knowledge of the existence 
of this arrangement until some time after the policies had been effected; but it was 

known to his solicitor, who had conducted an action against Hooper in respect of 

E the previous loss referred to in the broker’s letter. The following are the questions 

which were left to the jury, and their answers: 

(1) Was the fact communicated to the underwriters that by the existing 
arrangement between Hooper and the plaintiffs Hooper was liable only in case 
of negligence ?—Answer : It was not communicated direct to the underwriters, 

but it was disclosed to the defendant's solicitors on Aug. 5. (2) Was the fact 

P oot the plaintiffs having that arrangement with Hooper material to the risk; 

that is to say, was it a fact which a prudent and experienced underwriter would 
have taken into consideration in estimating the premium ?—Answer: Yes. (3) 
if it was material, was it concealed ?—Answer: No. (4) When the insurances 
were effected on July 21 and 25, and on Sept. 5 and 23, was it the usual usage 
for merchants to employ lightermen on the terms of the resolution of the 
G Association of Lightermen in April, 1882 9—Answer: Yes. (5) Was that usage 
generally known ?—Answer : Yes. (6) Were the underwriters reasonably justi- 
fied under the circumstances of the case in assuming without inquiry that there 
would be recourse against lightermen with the liability of a common carrier? 
—Answer: No, they were not.”’ ; 

nt for the plaintiffs. The Divisional 


ings, Manisty, J., gave judgme ) 
es oc ig ae i ie t for the defendant. The plain- 


Court set aside the judgment, and entered judgmen 
tiffs appealed. 


Webster, Q.C., and Reid, Q.C. (Holla 
Rugsell, Q.C., and Cohen, Q.C. (Barnes wi 


ms with them), for the plaintiffs. 
th them), for the defendant. 


J SIR BALIOL BRETT, M.R.—In this case the plaintiffs effected a pee 
the defendant and others upon goods on board ships or 10 boats, pariare ig a 
The policy was to include all risks incidental to navigation, and all risks of rafts, 
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He had a running agreement with the plaintiffs, as to the construction of which 
there has been some contention, but which was one of two things—either an agree- 
ment which, as between the plaintiffs and Hooper, obliged the plaintiffs at the 
risk of becoming liable for breach of contract to allow him to carry all goods 
which were carried for them in ships and were to be taken to a wharf, or an agree- 
ment whereby, whenever Hooper should lighter goods for the plaintiffs, certain 
conditions were to be part of the contract. In either case it was part. of the 
contract that Hooper should only be liable to the plaintiffs in the case of negli- 
gence—that is, that, whatever may be the liability of a lighterman under ordinary 
circumstances, the liability here was so limited that Hooper could only be liable 
if he were guilty of negligence. 

The loss is admitted, and the defence is that of concealment of a material fact. 
Concealments are of two kinds, viz., fraudulent concealment and non-disclosure. 
Here it is charged against the plaintiffs that from ignorance of what was neces- 
sary for them to do under the law, or from carelessness, they did not disclose 


to the underwriters that which they ought to have disclosed. Mantsty, J., leit to 


the jury certain questions which they have answered specifically. It was not a 
general verdict, and upon their answers he directed verdict and judgment to be 


entered for the plaintiffs. The Divisional Court entered verdict and judgment 


for the defendant, and the plaintiffs now appeal. 

The first finding of the jury is of no value. The defendant’s solicitors were 
not standing agents for their clients to receive mercantile notices in respect of 
mercantile business. It may be doubted whether there was a disclosure on 
Aug. 5, but whether there was or not is immaterial. The substantial arguments 
before us were these. First, whether the jury were justified in answering the 
second question in the affirmative; and, secondly, if so, whether they were justified 
in answering the fourth and fifth questions in the affirmative; and, thirdly, if so, 
whether the answers to those questions materially affect the plaintiffs’ case. 


| 
A 
| 
| 





T have come to the conclusion that the jury were justified in answering the second © 


question as they did, and that the direction on that point was right. It is said 
that the plaintiffs should have disclosed that they had an arrangement with Hooper 
which minimised his liability in case of loss. The only effect which it was sug- 
gested that could have upon the money position of the underwriters is that, assum- 
ing a loss for which they would be liable under the policy to pay the plaintiffs, 
they would not, by reason of this minimisation of ability have the same valuable 
recourse over against the lighterman as they otherwise would have in the name 
of the assured. It is obvious that it could only affect the salvage which the 
underwriters might have, and if there were nothing else in the case I should 
have thought that the mere minimisation of the right to salvage would not have 
been a material fact. 

But something else has happened, for there is evidence that it had become 
more or less publicly known that some lightermen, at all events, would not carry 
goods unless their liability was minimised by arrangement, and, therefore, it was 
obvious that two states of things might arise so as to affect the underwriters’ right 
to salvage where there wag a loss on board lighters. It is not disputed that upon 
such a policy as this the underwriters would be liable for loss whether the lighter 
belonged to the owner of the goods or to another person, or whatever might be 
the arrangement for lighterage between the lighterman and the person for whom 
the goods are carried. Therefore, it signifies not to whom the lighter belonged, 
for the underwriters would be equally liable for loss on board the Highitenss It was 
disputed whether, if the lighter belonged to wharfingers, they would have that 
liability in the absence of a Special contract. To my mind, they would. If goods 
are lost in the lighter of a dock company, the company are carriers of goods on 
the water, and, therefore, are subject to the full liability unless by arrangement 
that is restricted. Therefore, the underwriters finding that in the one case they 
would have the advantage of using the name of the assured against the persons 
who were under full liability, and that in the other ease there was that arrange- 
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er ABB ee pas the two positions were different as to their 
than in the aly U ev vba arene risk of money loss in the one case 
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ae — mined “eet ave two rates of insurance. They made known that 
Radicddshere ao on, so as to inform people that, if they insured with them, 
: pay different premiums according to the different states of 
circumstances. 

There is evidence that this had become known to the plaintiffs, either personally 
or by their brokers, before they took out these policies. It seems to me that 
the moment they knew that there were two rates of insurance which would arise 
_in consequence of their taking one position or another with regard to the landing 
of their goods, it became material to the underwriters to know what was the 
plaintiffs’ intention at the time. Certainly, if the plaintiffs had bound them- 
selves, it became material for the underwriters to know that fact, but, even 
if the contract did not bind the plaintiffs to land their goods by Hooper's lighters, 
yet it seems to me that where there is a difference in the premium known to the 
assured, and where they have the intention at the time when they insure of 
landing their goods under circumstances which they know would, if disclosed, 
cause the underwriters to require a larger premium, this is a matter which 
a prudent and experienced underwriter would take into consideration in estimating 
the premium, or in deciding whether he would accept the risk, and is, therefore, 
a material fact to be made known. Therefore, that question being rightly left 
to the jury, they were justified in coming to the conclusion to which they came. 

The authorities show that the materiality is not as to the risk, but whether the 
fact, if disclosed, would influence the underwriters as to entering upon the 
insurance or as to the terms upon which they would insure. The case most like 
this is Harrower v. Hutchinson (1). There the vessel and the goods insured 
were lost in returning from a port which was not known to the underwriters. An 
underwriter is bound to know the mercantile geography of the countries to which 
he is bound to have the knowledge which under- 
But if there are any circumstances with regard 
, is not so well known that all careful under- 
then the case may be brought under 
any peculiarity of the port. 
hich would 


the voyage is insured—that is, 
writers of ordinary skill have..- 
to a port, which, although it exists 
writers must be taken to know about it, 
the definition which requires the assured to disclose 
As a fundamental rule, an assured has to disclose any circumstance whic 
affect the determination of a prudent and experienced underwriter, and is known 
to the assured and not known, and ought not to be known, to the underwriter. 
In Harrower v. Hutchinson (1) it was proved that the port existed, but by = 
of it not having been sufficiently frequented it was not to be perme" 
any underwriter that he was bound to know of it, and it was prove at the 
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Then comes the question whether the underwriter ought to have known. That 
question presents greater difficulty. The evidence which justifies the second find- 
ing is that there was a diversity of practice, and that some goods are carried by 
lightermen with full liability and others with limited liability, caused in some 
cases by agreement and in others by circumstances. If the fourth finding means 
that the practice is so general that almost every merchant employs a lighterman 
with limited liability, it seems to me to destroy and cut away the very ground on 
which the second finding was based. It leaves only one mode of landing goods. Is 
it true to say that there is only one mode of landing goods, that is, under limited 
liability? It seems to me from the evidence on both sides, that it is not true 
to say that there was a general usage to employ lightermen only under one set 
of circumstances. The evidence shows nothing which can support and make 
reasonable the finding of the jury upon the fourth question, and if the fourth 
falls the fifth also falls. Therefore the case must be decided on the footing that 
there was no evidence to support the findings on the fourth and fifth questione. 
It must rest upon the second finding. I come to the conclusion that the judgment 
of the Divisional Court must be affirmed, and that the verdict must be entered 
for the defendant. I take the third answer to mean ‘‘was not disclosed.’’ I do 
not think the fact was concealed in any other way, for there is no symptom 
of fraudulent concealment. 


BAGGALLAY, L.J.—I am of the same opinion. The ground of my conclusion 
is that there was evidence to support the second finding, but there was no evidence 
to support the third and fourth. 


BOWEN, L.J.—I am of the same opinion. The first question is what is the 
legal test to be applied to the evidence. It is established law that a person who 
deals with underwriters must disclose to them all material facts known to him 


A 


and not known to the insurers, or which they are not bound to know. In order to - 


make that proposition clear, of course it becomes necessary to understand what 
one means by a material fact. That definition also has been conclusively estab- 
lished by reason and authority. It is the duty of the assured to communicate 
to the underwriter all facts in his own knowledge which would affect the mind of 
the underwriter, either as to taking the contract or as to the premium. The 
question of materiality depends upon the effect which the communication would 
have upon the underwriter at the time when the policy is made. Therefore, in 
answering the question whether a fact is material, one may shortly dispose of it 
by saying that it depends upon whether or no a prudent underwriter would take 
that fact into consideration in arriving at the premium to be charged. The rule 
has been laid down over and over again, and is stated clearly in Jonides v. 
Pender (2). ; 

That being the law, what are the facts to which we have to apply it? The 
importers of this produce, which is to be landed in the Thames, use lighters for 
the purpose of discharging the cargoes. Down to the year 1882 no importance 
seems to have been attached by the underwriters to the way in which importers 
dealt with lightermen. Owing to a previous litigation, in 1882 the lightermen came 
together and combined for the purpose of insisting upon being discharged from 
the liability which is known as that of common carriers. Their combination was 
known to merchants, and was also known to underwriters, who thought the 
determination of the lightermen to resist the liability of common carriers was of 
sufficient gravity to affect the underwriting of policies and the premiums to be 
charged. As long as it remained uncertain down to the time when the ship 
arrived whether the cargo would be landed by a lighterman 
to common law liability or by one who took 
exempted, then, unless the underwriters m 
between them and the assured, a 
way or the other, there w 
the underwriters did not | 


who remained subject 
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C.A.] _ ; TATE ». HYSLOP (Bowery, L.J.) 881 


assured was bound to disclose, the non-disclosure of which was material, because 
the underwriters would be bound to know the ordinary course of trade. “But the 
moment the merchant makes an arrangement which determines the uncertainty 
in one direction, and either binds himself by agreement (as seems to have been 


the ‘case here) with a lighterman that the latter shall carry the goods without 


being liable to the common law liability, or even supposing the merchant does 
not bind himself by a binding agreement to employ a lighterman, and that the 
arrangement in this case falls short of that mutual contract which at first sight 
I was inclined to think it did, it only amounts to this, that a merchant has made 
an arrangement which for business purposes practically governs the future, and 
which at the time when he makes the policy he intends to carry out; then a 
fact exists which is in the knowledge of the assured and.not in the knowledge of 
the underwriters. 

Is it then material that such a fact should be disclosed? The evidence here 
was that from and after May, 1882, premiums were affected by the existence or 
non-existence of such an arrangement, and if one wishes for a‘ conclusive finding 
upon the question whether this arrangement and intention on the part of the 
merchant was material, one finds it in the brokers’ letter which gave a conclusive 
indication to their principals that in their minds, as well as in the minds of the 
underwriters, such an arrangement should be disclosed. It is impossible under 
such circumstances, having regard to the true definition of materiality, to doubt 
that the finding of the jury must stand which says that the fact of the arrange- 
ment having been made was material to the risk; i.e., was a fact which a prudent 
underwriter would have taken into consideration in estimating the premium. | 

With regard to the question whether the mere existence of facts which would 
lessen the salvage are facts which should be disclosed, I offer no opinion. It seems 
to me that, although an arrangement lessening salvage is not necessarily material, 
it may be so, and that the real test is whether the underwriter would be affected 
in estimating premium. The arrangement here between the merchants and the 
lightermen is not a mere lessening of salvage, for the existence pees an 
arrangement may affect the danger of the goods being lost. I found my judgment 


upon this—that at the time when the policy was effected there was an existing 
en the assured and the lighterman, which was intended by the 
ence of which would materially affect 
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LETTERSTEDT v. BROERS AND ANOTHER 


[Privy CouncIL (Lord Blackburn, Sir Robert Collier, Sir Richard Couch and 
Sir Arthur Hobhouse), February 27, 28, 29, March 22, 1884] 


[Reported 9 App. Cas. 371; 53 L.J.P.C. 44; 51 L.T.. 169] 


Trustee—Removal—Ground for removal—Continuance in office detrimental to 
proper execution of trust—Friction between trustee and cestui que trust— 
Regard for welfare of beneficiaries. 

It is the duty of a court of equity to see that trusts are properly executed, 
and, therefore, even though no charge of misconduct is made out against a 
trustee, the court will remove him if satisfied that his continuance in office 
would be detrimental to the proper execution of the trust. Friction or hostility 
between the trustee and the immediate possessor of the trust estate is not of 
itself a reason for the removal of the trustee, but it will not be disregarded 
by the court when grounded on the mode in which the trust has been 
administered. It must always be borne in mind that trustees exist for the 
benefit of those to whom the creator of the trust has given the trust estate, 
and the main guide for the court, when considering whether a trustee should 
be removed, must be the welfare of the beneficiaries. 


Notes. Referred to: Ewing v. Orr Ewing (1885), 10 App. Cas. 453; De Mont- 
mort v. Broers (1887), 13 App. Cas. 149; Re Wrightson, Wrightson v. Cooke, 
[1908] 1 Ch. 789; Re Cotter, Jennings v. Nye, [1915] 1 Ch. 307. 

As to the removal of trustees, see 388 Hauspury’s Laws (8rd Edn.) 941-943; 
and for cases see 43 Diaest 755-758. 


Appeal from two judgments and an order of the Supreme Court of the Cape: 


of Good Hope in an action brought by the appellant against the respondents. 

The appellant was the only daughter of Jacob Letterstedt, who died in 1862, 
and the first respondent was the secretary of the ‘‘Board of Executors of Cape Town,” 
an incorporated joint-stock company established for the purpose, among others, of 
administering estates to which they were appointed executors, for which service 
they charged a commission. Jacob Letterstedt was possessed of considerable 
real and personal property, and he appointed the board and two other persons 
executors of his will. The other executors had died, and this action was brought 
against Broers, as secretary of the board, which was the sole remaining executor, 
for an account, and to have the board removed from the executorship on the 
ground of breach of trust in carrying on the business of the testator and charging 
excessive and improper commissions, and for misconduct and malversation in 
the trusts and administration of the estate. The other respondent, Giddy, was 
added as a nominal defendant, by order of the court, to represent the interests 
of the reversioners after the death of the appellant. 


H. Davey, Q.C., Jeune and Elgood for the appellant. 


i. Matthews, Q.C., Rigby, Q.C., and H. D. Greene for the respondent Broers. 
B. W. Byrne for the respondent Giddy. 


Mar. 22, 1884. LORD BLACKBURN.—This is an appeal against part of a 
judgment of the Supreme Court of the Colony of the Cape of Good Hope, dated 
July 1, 1879, an order dated Sept. 14, 1880, and a judgment of Jul 2, 1881 
These judgments and order were made in an action éoitndased by the a ellant 
in June, 1878, against the defendant Broers, in his capacity of secretar i ‘the 
Board of Executors of Cape Town,’ who were the principal defendants Halol and 
are respondents now. This is a body incorporated by an Ordinance of the Cape 
of Good Hope. It is not necessary to say more of them than that, by the terms 
of their deed, they might act as executors and trustees, on the sensia that the 
were to have remuneration for so acting. The other respondent was added Mir 
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It is desirable, before proceeding : pemes 7 
so much of the facts = Aga AB a etait seth ecm chee 
the only daughter of Jacob Letterstedt Sh i, pee ie) Abpelany sig 
consequently, attained the age of twont ae ae oe Peo as rinigh ots 
twenty-five on May 18, 1878. Jacob L Pas e, on May 13, 1874, and the age of 
leaving a will. This appeal does not e terstedt, her father, died on Mar. 10, 1862, 
and it is not necessary to state its neces Fg 0 Sonabens that will, 
intelligible the questions which their Lordshiy aes eee ap ae ip a 
testator carried on in his lifetime a brewing ai till sera es ays et 
ot GillesMaricaehl) and Cape~Tow of ones and malting business, at 

‘ pe Town, and he di i i 
ee tediateisla:t f e directed in -his will that this 
a se e carried on after his death as the same was carried on by him 
preted a sh a ace en thes capital for the purpose, nick 

’ : c ra isi 

business should be carried on by managers pine cele sean ree me 
business should, until his child or children should abtadn the a 3 tt od 3 Ke 
years, be divided into six shares, ‘‘whereof four shares shall be ea th Ka ois of 
my child or children, one share to the manager of the business at Mariedahl a 
one share to the manager of Cape Town.’’ He appoints David Thompson ie 
manager at Mariedah]. At Cape Town he appoints Per Oscar Hedelius, vid failing 
him Tobias Spengler. And he directs that in case of a vacancy the executors shall, 
when requisite, appoint a fit person to be manager. If the manager at Cape Town 
prefers it, he is to receive an annual salary of £350, with a further allowance of 
£150 for a clerk, instead of a share in the profits. So long as the business is 
carried on in the above manner, the executors are to appoint two persons to 
inspect the property and examine the accounts twice in every year, receiving two 
guineas a day for their trouble. 

The testator also at the time of his death carried on a business in partnership 
with Per Oscar Hedelius under the firm name of Jacob Letterstedt & Co. There 
is no direction in the will as to this business, but, under the terms of the deed 
it is clear that the testator was not bound to carry on that business 
after Jan. 1 next ensuing after the death of Per Oscar Hedelius; that is, as he 
died on July 6, 1863, after Jan. 1, 1864. What might be the obligations of the 
testator’s executors under that deed during the twenty-one months between the 
death of the testator in “March, 1862, and Jan. 1, 1864, it is not necessary to 
consider, but, after that date, they had no authority to carry on the business. 

The following parts of the will may conveniently be read : 


d daughter shall marry and have a son or sons, 


upon his attaining the age of twenty-one years, 
5, Heeren 


of partnership, 


“*T declare that, in case my sail 
such son or the eldest son shall, 
be absolutely entitled to the house and premises situated No. 
Gracht, including the stores, Nos. 8, 4, and 5, Castle Street; or, im case the 
same shall have been sold, th e sale of the said house, premises, 
and stores, provided that, until such son of my said daughter shall attain the 
age of twenty-one years, my said daughter shall receive the rents of the said 


property, or the interest of the proceeds thereof, if sold as aforesaid. And I 
declare that the second son or suc n of my said daughter as 


h other younger so 
shall take my name ghall be entitled to the amount of a certain policy effected 
with the Alliance Life and Fire Assurance Co., London, upon my life for the 
sum of £3,000, execute 


d in the year 1850, with the interest which shall have 
accrued thereon from my death when he shall have attained the age of twenty- 
one years. And, in case 


there shall be no such son, the same shall fall into 
and become part of my general estate. And I declare that my said executors 
shall be entitled to administer the said house, premises, 


and stores in the 
Heeren Gracht and Castle Street, oF the proceeds thereof, until the same 
shall devolve upon my grandchildren, and shall alse 


e proceeds of th 


, administer the amount 
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of the said policy of insurance and accumulations until my grandson herein 
mentioned shall become entitled thereto, or until the same shall fall into my 


general estate.”’ 


The importance of this is that it shows that some, at least, of the trusts to be 
administered by the executors did not terminate on the appellant attaining the 
age of twenty-five years, and, in the possible event of her dying before her children 
attain twenty-one, the question who are to be the trustees during their minority 
may be of practical importance. 

After giving some legacies, the testator proceeds : 


‘‘And I devise and bequeath all the rest, residue, and remainder of my estate, 
property, and effects, as well movable and immovable, and wheresoever situate, 
and whether the same be in possession, reversion, remainder, or expectancy, 
which shall remain after payment of my just debts and funeral and testamentary 
expenses, and not hereby otherwise disposed of, unto my said daughter if and 
when she shall attain the age of twenty-five years, or marry under that age; 
the same to be bound with fidei commissum, so that my daughter may enjoy 
the interest, dividends, and annual income thereof to be paid to her annually 
upon her receipt, or, in case of her absence from the place of residence, of my 
executors upon a power of attorney to be executed by her, and, with interest, 
dividends, or annual income, shall not be under the control of any husband 
whom she may marry, but shall be applied solely for her use and benefit, and 
after her death the said residue shall be paid and belong to her child and 
children upon such child or children attaining the age of twenty-one years 
being male, or attaining twenty-one years or marrying with consent of parents 
or guardians being female; and, if she shall die without leaving any child or 
children who, being a son or sons, shall live to attain the age of twenty-one 
years, or, being a daughter or daughters, shall live to attain that age or marry, 
I devise and bequeath my estate, property, and effects, subject to the legacies 
and bequests hereby given, to the person or persons who, according to the law 
at the Cape of Good Hope, would be entitled thereto if I died intestate and 
unmarried. If I should leave any child or children hereafter born, who, being 
a son or sons, shall attain the age of twenty-five years, or, being a daughter or 
daughters, shall attain that age or marry under it, I declare that such child or 
children shall participate in all the legacies, bequests, and benefits hereby given 
to my said daughter in equal shares with her, and in that case I revoke and 
withdraw from this will the last clauses hereinbefore contained. And I direct 
that all moneys and effects which shall accrue by way of rent, profits of busi- 
ness, or otherwise, shall be paid to the Board of Executors, as follows, that is 
to say, the said rent within six months after the same shall become due, and 
the said profits within six months after the books shall be closed, and the 
profits of the business ascertained. I appoint Stads Kadet Carl Johan Malm- 
sten, of Stockholm, Iven Gustav Letterstedt, and Rich Antiquarian B E 

Hildebrand, guardians of my daughter and of any other child I may leave 
during their minority; and in case of the death, resignation, or incapacity of 
any such guardians, or of any guardians to be appointed under this power, I 
empower the surviving or continuing guardian or guardians, 
or administrators of the last surviving or last acting guardian, to appoint a 
new guardian or guardians in the place of the guardian or guardians so dying, 
resigning, or becoming incapable. It is my wish that my said daughter, or 
any other child I may have, shall be educated in the Lutheran religion ad 
shall reside in Sweden after she or they shall have attained the age of thictece 
years. I appoint Tobias Spengler, Per Oscar Hedelius, and the Board of 
Executors, Cape Town, the executors of my will and testament, and adminis- 
trators of my estate, with all such power and authority as is required in law 
and especially the power of assumption, substitution, and surrogation. I give 
to the said Board of Executors an annuity of £100 sterling so long as the 


or the executors 
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business at Mariedahl shall be carried on. I declare that if any dispute should 
arise between the executors hereby appointed the same shall be decided. by the 
vote of the majority, the Board of Executors having in such case one vote as 
if consisting of one person. I desire that an inventory shall be made of my 
estate within six weeks after my death, or if I shall die while absent from the 
Cape of Good Hope within six weeks after information of my death shall’ be 
received within the colony. I direct that my executors shall render to the 
guardians a full and particular annual account of all receipts and payments in 
respect of my estate, with proper vouchers for the same.”’ 


The will was proved on May 19, 1862, by the three executors, Per Oscar Hedelius 
who died in 1863, Tobias Spengler who died in 1866, and the board. No fresh 


‘executors were appointed under the power of assumption, substitution, and surro- 


gation which the testator especially conferred on his executors, and so in 1866 
the board were the sole executors and trustees under the will. After the death 
of Spengler, certain directors of the board took the management of the Cape Town 
business. The testator, who was by birth a Swede, and by his will desired that 
his daughter, after attaining the age of thirteen, which she did in 1866, should 
reside in Sweden, appointed as guardians Swedish gentlemen, no one of whom 
resided in the colony, or had, as far as appears, any connection with it. It can 
hardly be supposed that, if the testator had foreseen what was going to happen 
in 1866, he would have wished the trusts of his will to be administered thus; 
and it is not surprising that in 1871, when the appellant was growing up, the state 
of things became such that she was, or her advisers were, discontented. On 
April 11, 1872, the guardians announced to the board that, one of the guardians 
having resigned, they had appointed Madame Lydia de Jouvencel, the mother 
of the appellant, to be co-guardian in his room. This information was conveyed 
in a long and ably argued letter, which, though signed by and in the name of 
Mr. Malmsten, one of the Swedish guardians, bears internal evidence of having 
been, in part at least, drawn up by a lawyer, probably Mr. ee A. nha, tea 
represented the appellant in the subsequent litigation. This eee a Ay 
considered as the commencement of the litigation between the appellant at 
Saiisbe: 1872, the other guardians resigned, leaving Madame Jouvencel sole 
: i d in the name of Mr. ©. A. Fairbridge as 
guardian. An action was commence prarentepiane Hy,S 
i lant, then a minor. On her attaining ge 
curator ad litem of the sppo'# the appellant herself the plaintiff. 
twenty-one it was amended, so as to make e app sduicretiTunpearau spas 
. are haree the executors with sum 
The object of the action was to risin Be i atlowed themselves in the accounts 
amounting to £28,512 2s. 4d., which t 4 fia csiinm bests itied att eau a 
of the business carried on semannrpe ae ane ead defendant would have been 
and a regular judgment obtained, the p ane oda action, but either might, if 
bound by its result as to the matters involve in fe ae papensncit 
so advised, have brought esa ane ra renege The Board of Executors 
come to, the dene as cahisenseth es Dee. 31, 1872, which have been = 
rendered liqui ation ¢ ‘The P ypellant, during the interval between the egg sca 
gated in this action. Pps action, succeeded in establishing a claim to her 
os emer al ae ‘of this was greatly to reduce the amount subject 
legitimate portion.’’ The eltec nin en Re : 


to the trusts of the will. y re 
The appellant, on attaining the age 
which the judgments and order now 4 AO 
; agraphs of the declaration the appells oe Me eel 
a cee mba 4 d te of the appointment of the executors, sa nenist 
. ant SUE 'g be Ss. ae : 
om Sgr wn 4 “6 ight of conducting the testator § penne oe — 
ieee paola Sass various acts of misconduct and mf oe aver y 
es ie = sO expressed as to impute to the cl oF pers = 
vee wshdiente hans a wie civilly responsible, that they -were insbig \ 
those for whom the bo » 


of twenty-five, commenced the action in 
ypealed against were made. By the first 
| ht an investigation of the 
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a corrupt motive. In para. 20, she prays that the board may be removed from 
the office of executors under the will, and that proceedings for the appointment 
of another executor or executors in the place of the board may be directed to be 
taken. 
[The judgments appealed from were dealt with in detail, and the judgment of 
the Judicial Committee continued:] The final judgment of July 2, 1881, directs 
that the prayer for the removal of the executors be refused, plaintiff to have her 
costs out of the estate up to the first hearing, the defendants (the executors) up to 
that time to pay their own costs. The curator to have his costs out of the estate. 
Their Lordships have felt-much anxiety about this judgment. The whole of the 
matters which have been complained of, and the whole that, if this judgment 
stands, may yet have to be done by the board, are matters which they had to do, 
as having accepted the burthen of carrying out the trusts which on the true 
construction of the will were imposed upon them, and so became trustees. What 
they had to do as executors, merely, such as paying debts, collecting assets, etc., 
have long ago been over, and the plaintiff cannot now say they have not been done 
properly. There may be some peculiarity in the Dutch colonial law, which made 
it proper to make the prayer in the way in which it was done to remove them > 
from the office of executor; if so, it has not been brought to their Lordships’ notice. 
The whole case has been argued here, and as far as their Lordships can perceive 
in the court below, as depending on the principles which should guide an English ~ 
court of equity when called upon to remove old trustees and substitute new ones. 
It is not disputed that there is a jurisdiction ‘‘in cases requiring such a remedy,” 
as is said in Srory’s Equiry JurispRUDENCE, 8. 1287, but there is very little to 
be found to guide us in saying what are the cases requiring such a remedy—-so little 
that their Lordships are compelled to have recourse to general principles. Srory 
says, s. 1289: 


“But in cases of positive misconduct, courts of equity have no difficulty in 
interposing to remove trustees who have abused their trust; it is not indeed 
every mistake or neglect of duty; or inaccuracy of conduct of trustees, which 
will induce courts of equity to adopt such a course. But the acts or omis- 
sions must be such-as to endanger the trust property or to show a want of 
honesty, or a want of proper capacity to execute the duties, or a want of 
reasonable fidelity.’’ 


It seems to their Lordships that the jurisdiction which a court of equity has 
no difficulty in exercising under the circumstances indicated by Srory is merely 
ancillary to its principal duty—to see that the trusts are properly executed. This 
duty is constantly being performed by the substitution of new trustees in the 
place of original trustees for a variety of reasons in non-contentious cases. There- 
fore, though it should appear that the charges of misconduct were either not 
made out, or were greatly exaggerated, so that the trustee was justified in resisting 
them, and the court might consider that in awarding costs, yet, if satisfied that 
the continuance of the trustee would prevent the trusts being properly executed 
the trustee might be removed. It must always be borne in mind that ane 
monn the benefit of those to whom the creator of the trust has given the trust — 

The reason why there is so little to be found in the books on this subject i 
probably that suggested in argument. As soon as all questions of Spenie ? 
as far settled as the nature of the case admits, if it appears clear that oo a 
tinuance of the trustee would be detrimental to the execution of the trusts a 
if for no other reason than that human infirmity would prevent those benefi tally 
interested, or those who act for them, from working in harmony with the tr ee . 
and if there is no reason to the contrary from the intentions of the framer of the 
trust to give this trustee a benefit or otherwise, the trustee is always saber oe 
his own counsel to resign, and does so. If, without any reasonable eae ni 
refused to do so, it seems to their Lordships that the court might think it oie 
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\ to remove him; but cases involving the necessity of deciding this, if they ever 
arise, do so without getting reported. It is to be lamented that the case was 
‘not considered in this light by the parties in the court below, for, as far ‘as their 
Lordships can see, the board would have little or no profit from continuing to be 
trustees, and as such coming into continual conflict with the appellant and her 
legal advisers, and would probably have been glad to resign, and get out of an 

3 onerous and disagreeable position. But the case was not so treated. 

In exercising so delicate a jurisdiction as that of removing trustees, théir Lord- 
ships do not venture to lay down any general rule beyond the very broad principle 
above enunciated, that their main guide must be the welfare of the beneficiaries. 
Probably it is not possible to lay down any more definite rule in a matter so 
essentially dependent on details often of great nicety. But they proceed to look 

‘ carefully into the circumstances of the case. The first and most obvious fact that 
arrests the attention is the entire change which events made in the position of 
the board from that which the testator assigned to it. His will is marked by much 
caution. He appointed three executors. If they differ the majority is to prevail, 
the board voting as one person. The different branches of the business are to have 
each its own manager, with a substantial remuneration. Paid commissioners are - 

) to examine the stock and the accounts at frequent intervals. On failure of executors 
powers are given, to appoint new ones. It is quite conceivable that the testator 
thought that, with such safeguards, it would be for the benefit of all that the 
board should perform, and be paid for performing, the necessary work. But it 
is difficult to suppose that he would wish it to be the sole executor, as it became 
and remained, managing one branch of the business through its own directors, and 

5 appointing no examining commissioners except persons connected with itself. It 

~ is true that at the present time the functions of the trustees are of a simple 

character, perhaps extending little further than the safe custody of the trust 
estate. But the death of the plaintiff leaving infant children would alter that 
state of things; and questions might then arise both concerning the brewery business 
and the rest of the estate, not far differing from those which have caused so much 

; a which has been pursued below there has been no full inquiry 
into what took place before Jan. 1, 1878, and the charges of mala —— oe pane 
motive, cannot, perhaps, be said to be disproved, but they gan - Pig 
and are such as ought not to be assumed without proof to be wel cua : e 

nise bi laintiff to treat the result of the breaches of 
terms of the compromise bind the plan : dopt them, and 
trust to have been such that she ae Rad aay < Pen ee ee 
j as they stood, rather than undo the whole ¢ ake es nt. 
_viggiana see DO ee to doubt that her advisers ee sige bse 
in advising her to take that course, but it is enough to say ne : 2 ee 
i , ‘se equally binds the defendants 1n so far as they admit-the 
ipa pe: ileal : k ere entitled to had been taken by 
a very considerable sum beyond what ss) oe t so full as- they ought to 
them. The accounts rendered to the guardians were 2 " taken by the board, 
have been, and did not disclose the amount of aime ey or at all events 
though before the first action, which resulted in the pi ae ihe siege 
before the compromise itself, the appellant and her advise 
information supplied. a -. Lordships find it difficult to understand 

As regards the accounts after 1872, meee eo ean meet pemptT > 

y how it was possible for men “ oe oe ie for commission, and disallowed. 
sums charged by them in the liquidation ippoennn could really have thought 
Agein, it 7” eepeee De i tg! * Khari, but never paid, for tension 6 
themselves entitled to the sums cnare 1 to the executors at the Bar that the 
the master’s office. It has been imputea to chiiel in the accounts in such a 
disallowed charges for commission have been entel 


Thei ‘dships do not accept 
t neealment and bad faith. Their Lord p cet 
way as to ammount to conces ships acquit the board of concealment i 


that imputation. But though their re st sions Dh naturals offensive to the 
iri hie ymits suc ges I d 
these accounts, the spirit which perm 
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the trust estate. They can only be made by persons 
who are themselves exasperated by the course pursued towards them, and de- 
termined to try somehow or other to get remuneration of which they conceive 
themselves to have been unjustly deprived. The making of such charges, and 
the vexatious course pursued by the board in opposing the perfectly reasonable 
inquiry which the plaintiff asked are calculated to introduce additional irritation 
into a relation which was disturbed enough before, and they have an important 
bearing on the question whether, in view of the future welfare of the trust estate, 
it is expedient that the board should remain trustees. It is quite true that friction 
- or hostility between trustees and the immediate possessor of the trust estate is 
not of itself a reason for the removal of the trustees. But where the hostility 
is grounded on the mode in which the trust has been administered, where it has 
been caused wholly or partially by substantial overcharges against the trust estate, 
it is certainly not to be disregarded. ; 
Looking, therefore, at the whole circumstances of this very peculiar case, the 
complete change of position, the unfortunate hostility that has arisen, and the 
difficult and delicate duties which may yet have to be performed, their Lordships 
can come to no other conclusion than that it is necessary, for the welfare of the 
beneficiaries, that the board should no longer be trustees. Probably if it had 
been put in this way below they would have consented. But for the benefit of 
the trust they should cease to be trustees, whether they consent or not. Their 
Lordships think, therefore, that the portion of the final judgment which is: ‘‘That 
the prayer for removal of the executors be refused,’ should be reversed, and 
that in lieu of it the court below should be directed to remove the board from 
the further execution of the trusts created by the will, and to take all necessary 
and proper proceedings for the appointment of other and proper persons to execute 


appellant and unfair towards 


such trusts in future, and to transfer to them the trust property in so far as it 


remains vested in the board. Their Lordships will humbly advise Her Majesty in 
accordance with this opinion. 


Solicitors: Venning, Sons & Mannings; Flur, Son & Co.; Watney, Tilleard & 
Freeman. 


[Reported by C. E. Maupen, Esq., Barrister-at-Law.] 
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C.A. 
} Re FRESTON 2 


Re FRESTON 


(Court or Apprat (Sir Baliol Brett, M.R., Lindley and Fry, L.JJ.), May 24, 1883] 


[Reported 11 Q.B.D. 545; 52 L.J.Q.B. 545; 49 L.T. 290; 
31 W.R. 804] 


Solicitor—Arrest—Privilege—Contempt of court—Disobedience of a court order. 

A solicitor who is attached for contempt for disobeying an order of the court 

is not entitled to privilege from arrest when he is returning from a court where 

he has been acting as an advocate since a solicitor is an officer of the court 

_ and his disobedience of a court order amounts to a contempt of a criminal 
nature. 


Notes. Followed: Re Dudley (1883), 12 Q.B.D. 44. Applied: Harvey v. Harvey 
(1884), post p. 1129. Considered: Re Wray (1887), 36 Ch.D. 138. Applied: Re 
Gent, Gent-Davis v. Harris (1888), 40 Ch.D. 190; Re Grey, [1892] 2 Q.B. 440. . 
Considered: Seldon v. Wilde, [1911] 1 K.B. 701; Scott v. Scott, [1911-13] All 
E.R.Rep. 1; Re Hunt, [1959] 2 All E.R. 252. Referred to: Re Wickham, Marony 
v. Taylor (1887), 35 Ch.D. 272; Re Evans, Evans v. Noton, [1893] 1 Ch. 252; 
Seaward vy. Paterson (1897), 66 L.J.Ch. 267; Haydon v. Haydon (1911), 104 L.T. 
477. 

As to a solicitor’s privileges in general, see 36 Haussury’s Laws (3rd Edn.) 50 
et seq.; and for cases see 42 Dicesr 45 et seq. For the Debtors Act, 1869, see 2 
Havssury’s Statutes (2nd Edn.) 292 et seq. 


Cases referred to: 

(1) Re M‘ Williams (1803), 1 Sch. & Lef. 169, 174; 16 Digest (Repl.) 10, *J6. 

(2) Wellesley v. Duke of Beaufort, Long Wellesley’s Case (1831), 2 Russ. & M. 
639; 39 E.R. 538; sub nom. Re Long Wellesley, 2 State Tr.N.S. Olle: 
16 Digest (Repl.) 7, 10. 

(3) Marris v. Ingram (1879), 18 Ch.D. 338; 49 L.J.Ch. 123; 41 L.T. 6138; 28 
W.R. 434; 5 Digest (Repl.) 1094, 8818. : 

(4) A.-G. v. Leathersellers’ Co. (1844), 7 Beav. 157; 2 L.T.0.S. 306; 49 E.R. 
1023; 42 Digest 46, 372. 

(5) Eyre v. Barrow (1858), 27 L.J.Chy 784; sub nom. Eyre v. Barrow, Re Barrow, 
31 L.T.O.S. 281; 4 Jur.N.S. 652; 6 W.R. 767; 42 Digest 46, 363. 

(6) Cobham vy. Dalton (1875), 10 Ch. App. 655; 44 L.J.Ch. 702; 23 W.R. 865, 


L.JJ.; 4 Digest (Repl.) 197, 1777. 


Also referred to in argument : 
Mountague v. Harrison (1857), 3 C.B.N.S. 292; 
140 E.R. 753; sub nom. Montague v. Harrison, 
4 Jur.N.S. 29; 22 Digest (Repl.) 437, 4705. 
-Re Ludlow Charities, Lechmere Charlton’s Case | 
6 L.J.Ch. 185; 40 E.R. 661, L.C.; 16 Digest (Repl.) 8, 14. i hin. 
Re Jewitt (1864), 33 Beav. 559; 4 New Rep. 815; 33 L.J.Ch. 730; 10 .T. 556; 
98 J.P. 628; 10 Jur.N.S. 814; 12 W.R. 945; 55 E.R. 486; 42 Digest 46, 368. 
Newton v. Constable (1841), 2 Q.B. 157; 9 hha spe ly & Dav. 408; 
10 L.J.Q.B. 849; 6 Jur. 317; 114 E.R. 62; 41 Diges Obs 566s.» 
Dodd v. Holbrook, Re Pittman (1865), 35 L.J.Ch. 175; 18 L.T. 426; 11 Jur.N.S. 
969; 14 W.R. 125; 41 Digest 103, 5A. 
Re Ball (1878), L.R. 8 C.P. 104; 42 L.J.C.P. 10 é; 
Jackson vy. Mawby (1875), 1 Ch.D. 86; 45 1.J.Ch. 
(Repl.) 102, 11458. : ; 
Micklothwaite vy. Fletcher (1879), 27 W.R. 793; 5 Digest ge — +4 
Re Hope (1872), 7 Ch. App. 766; 41 L.J.Ch. 797; 27 L.T. 670; 4 RK, ; 
L.JJ.; 42 Digest 39, 220. 


27 L.J.C.P. 24; & W.R. 43; 
30 L.T.O.8. 135; 22 J.P. 86; 


(1887), 2 My. & Cr. 816; 


4; 42 Digest 360, 4105. 
58; 24 W.R. 92; 16 Digest 
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Persse v. Persse (1856), 5 H.L.Cas. 671; 27 L.T.O.S. 224; 10 E.R. 1064, H.L.; 
41 Digest 104, 582. 
Ex parte Byne (1813), 1 Ves. & B. 316; 1 Rose, 451; 85 E.R. 123; 5 Digest (Repl.) 


669, 5872. 

Spence v. Stuart (1802), 3 Kast, 89; 102 E.R. 580; 41 Digest 106, 610. 

Appeal from an order of the Queen's Bench Division (Grove and STEPHEN, JJ.), 
on a summons by W. A. Freston, solicitor of the Supreme Court, for an order 
that he might be discharged from custody for contempt on the grounds that he 
was privileged from arrest as he was an advocate returning from a police court 
at the time of his arrest. 

Freston had been ordered on Mar. 18, 1882, by Nortu, J., in chambers, at the 
instance of Messrs. Benn, solicitors, to deliver up to their agents in London certain 
deeds and documents, and to pay a sum of £10 and costs. Freston delivered up 
the documents, but did not pay the sum of £10 or the costs, and on April 19, 
1882, Denman, J., at chambers, issued an attachment to enforce the order of the 


court. The sum of £10 was eventually paid by Freston, but the costs remained. 


unpaid. In October, 1882, the writ of attachment was renewed. On April 26, 
1883, Freston was arrested upon the attachment by an officer of the Sheriff of 


Middlesex, while he was returning to his offices from the Bow Street police court, | 


where he had been attending before Str James InGHam, the chief magistrate, as 
solicitor and advocate retained to defend certain persons charged with treason 
felony. 

Bowen Rowlands, Q.C., and Wyatt Hart for W. A. Freston. 

A. T. Lawrance for Messrs. Benn. 


SIR BALIOL BRETT, M.R.—In this case an order was made at chambers 
upon Mr. Freston, a solicitor, to deliver up certain deeds, and to pay the sum 


of £10 which was in his hands, and to pay the costs. This order was’ disobeyed, 


and thereupon an order was made by Denman, J., to attach the solicitor. At the 
time this order was made the solicitor had not delivered up all the deeds, but 
under pressure of the order of attachment he did everything except pay the costs. 
The attachment was then put into effect by arrest, and it is now said that at the 
time the arrest was effected the solicitor was privileged from arrest inasmuch as 
he was’ returning from a police court where he had been acting as advocate on 
behalf of certain persons. The question is, is that plea of privilege to be allowed 
to be good? 

It was suggested by counsel for Messrs. Benn that even if privilege would in 
this case have existed in the case of any other court of justice, yet it did not 
exist in the case of a police court, because the proceedings there are merely 
preliminary. As to this I have not the smallest doubt. I should be sorry to 
hold that in this respect a police court differed from any other court of justice, 
and I think it plain that the privilege did exist provided that the process upon 
which the arrest was made was of a merely civil nature. But the case is difficult 


H 


with regard to other matters, the question being whether this was a kind of © 


arrest on which any privilege at all could be claimed. That there are some arrests 
—as, for instance, arrests upon a criminal charge—upon which no privilege at all 
can be claimed, is very clear. It is equally clear that there are some to which 
privilege does apply, as, for instance, arrests upon mesnhe process or on a judgment 
debt, or on a civil judgment upon a merely civil dispute; in these nae it is 
clear that privilege from arrest exists in the case of veka of Parliament 
witnesses going from and coming to courts of justice, and solicitors and pantie 
discharging their professional duties. Then we come to a more difficult oaséuithe 
case of an arrest under an order of attachment, the cause of the issuing of th 
writ of attachment being a contempt of court. . et 
: er im argued was that all orders of attachment issued for contempt 

urt are the same and have the same incidents. I do not agree with this. I 
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_ think they are different because the kinds of contempt are different. It depends 


upon the kind of contempt. In the Court of Chancery an attachment for’ contempt 
for non-obedience to an order of the court, was practically equivalent 6 & ca fa 
to enforce a judgment upon a civil dispute between parties. In the case of elas 
upon an attachment, issued for such a contempt as this, I think privilege would 


apply. But then there are other kinds of attachment, which are issued for the 


purpose of enforcing a decree of the court against an individual, and for preventing 
a breach of the law, and for maintaining the discipline and power of the -court 
over its servants and others. The question is whether an arrest upon an attach- 
ment of this nature is to be considered as more like an arrest upon a criminal 
charge, or more like an arrest for the purpose of enforcing a judgment in a civil 
“pees parties. In Re M‘Williams (1) Lorn Bengspare said rel Sch. & Lef. at 
p- ' : 


“There can be no doubt that the thing to be considered is not the form of 
process but the cause of issuing it. If the ground of the proceeding be a debt, 
it is a process of debt; if the ground be a contempt, as for instance, disobedience 
of some order of the court, where the object was not to recover a debt by 
means of the process, the consequences of such a process are in some degree of 
a criminal nature.’’ 


This passage seems to me to show the difference between the two kinds of attach- 
ment. 
I now turn to the judgment of Lorp Brovenam in Long Wellesley’s Case (2). 


The Lord Chancellor there said (2 Russ. & M. at pp. 665, 666) : 


offences is not. Where, therefore, an- attachment ha 


“The line, then, which I draw is this: that against all civil process privilege 
protects; but that against contempt for not obeying civil process, if that con- 
tempt is in its nature or by its incidents criminal, privilege protects not; 
that he -who has the privilege of Parliament, in all civil matters, matters 
which, whatever be the form, are in substance of a civil nature, may plead 
it with success, but that he can in no criminal matter be heard to urge such 
privilege; that members of Parliament are privileged against commitment, 
qua process, to compel them to do an act—against commitment for breach of 
an order of a personal description, if the breach be not accompanied by 
criminal incidents, and provided the commitment be not in the nature of 
punishment, but rather in the nature of process to compel a performance—that 
in all such matters members of Parliament are protected; but that they are 
no more protected than the rest of the king’s subjects from commitment in 
execution of a sentence, where the sentence is that of a court of competent 
jurisdiction, and has been duly and regularly pronounced.”’ 

exact words there used but I feel bound 
t principle is, that process to enforce 
but process for acts in the nature of 
s issued for contempt, that 
of obedience to an order made for the purpose of 
dispute between parties, there privilege exists. 
achment has issued for a breach of the 
an offence against the law, then 
] is whether, 
character of 
ason of his 


I do not say that I feel bound by the 
by the principle there enunciated. Tha 
civil obligations is subject to privilege, 


contempt being a neglect 
enforcing a judgment upon 4 civil 
But the moment you show that the att 
law, or for an act or omission in the nature of cerapie oath 
no privilege can be claimed. If so, then the question 10 ye in 
when an order has been made by the court upon a solicitor mM aie 
solicitor, by virtue of a power which the court has over go el Rg bin 
being a solicitor, the disobedience to that order 1s an offence of a erimina : 

rely renders him liable to civil process. . as 
tweed the passing of the Debtors Act, 1869, the et meager “fiver 
power with regard to solicitors; peculiar duties were a ec "A ; oar ot 
peculiar privileges, but were aubject to a peculiar juris a | ae : a cei 
dence and trust were reposed in them, they also had peculiar duties, | 
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were bound to act with peculiar good faith and strictness ot conduct ; if they 
failed to do this the courts exercised a disciplinary authority over them in respect of 
acts done by them in their character of solicitors. Therefore, it seems to me that 
the moment you use the words discipline and duty in this sense, it directly 
follows that the breach of these is in its nature an offence. The Debtors Act, 
1869, in s. 4 (4), recognises this principle; for the power of arrest was retained 
against solicitors, and apart from this principle there could be no reason for 
excepting solicitors from the abolition of arrest for debt. It was argued that, in 
this case the order made could not be in the nature of a punitive or disciplinary 
order, because the moment the solicitor did the acts required of him he would 
be released as a matter of course. I do not feel convinced that this argument 
is correct. If mere obedience would entitle him to his release, I am not sure 
that that is a proof that the order is not in its nature disciplinary, but here it does 
not seem to me that compliance with the order would necessarily entitle him to be 
released ex debito justitie. He must apply to the court for an order to release 
him, and whether, as a matter of practice, that order could be made as of course 
or not, yet it seems to me that it is more than a mere process, because the solicitor 
can always be ordered to pay the costs of the application. Moreover, I think 
that the Debtors Act, 1878, s. 1, also shows that the legislature. recognised that 
the court had a discretion as to discharge from imprisonment of persons in custody. 
for contempt. 

The Debtors Acts, 1869 and 1878, were much discussed in Marris v. Ingram (3). 
In that case Str GeorGe JesseL, M.R., took a strong view as to the effect of the 
provisions of the earlier Act, and also stated the reasons for the passing and 
the effect of the later Act. He referred to the case of fraudulent trustees who fall 
within the Debtors Act, 1869, s. 4 (3). The statute punishes their misconduct as 
a criminal offence. He referred also to the case of defaulting solicitors in language 
which shows that he had an equally strong opinion as to them. Without adopting . 
the language of Srr GeorGe Jesse, M.R., I entirely agree with his reasoning, and 
I agree that the statutes go a very long way to show that a default by a solicitor 
is an act of a criminal nature, for which he may be punished as for a contempt. 
In this case then I think the contempt of W. A. Freston was in the nature of 
an offence, and no privilege can be claimed on his behalf; for the attachment 
is a mode of curing or punishing the offence. The order of the Queen’s Bench 
Division was, therefore, right and the appeal must be dismissed. 


LINDLEY, L.J.—I am of the same opinion. As regards the protection from 
arrest I draw no distinction between a police court and any other court, but in 
order to decide the question of privilege we must look a little closely at the history 
of the case. In March, 1882, a summons was taken out in chambers, and an 
order was made upon W. A. Freston, a solicitor, to deliver up certain deeds and 
pay a sum of £10 and costs. He appealed to the judge and the order was affirmed. 
He neither obeyed nor appealed from that order of the judge, and a writ of attach- 
ment was applied for and was issued by Denman, J., for contempt, and upon 
that attachment he was arrested. Is that attachment mere civil process or some-. 
thing more? If it is merely civil process this solicitor ought to be discharged. 

It is certainly familiar that all contempts are not of the same nature; Lorp 
RepespaLte pointed out in Re M‘Williams (1) that they are different in their 
character, some being merely theoretical and others wilful. Of which kind is this? 
It seems to me that this attachment was granted for something more than a mere 
theoretical contempt, and that wilful disobedience to an order to deliver up 
documents is in the mature of an offence, against which the process issued to 
enforce the order is more than a mere civil process, and that therefore no privilege 
can be claimed. This view is strengthened by the language of the Debtors ast 
1869, s. 4 (4), which assumes that a solicitor who fails to pay a sum of mone 
when ordered to do so by the court, is guilty of misconduct and also of an ofa 
for which he may be punished by imprisonment; this tends very much to show 


~~ 


_ that this. attachment was not a mere civil process. 
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The cases cited during the 


argument do not conflict with our decision. A.-G. v. Leathersellers’ Co. (4) 


turned upon the ground whether the privilege had been lost by a deviation from 
the direct route to the court; and Eyre v. Barrow (5) was a case of formal contempt 
and not of wilful disobedience amounting to misconduct. In this case the practical 


question is whether Freston shall be discharged from custody without paying the 
costs. 


FRY, L.J.—It is plain that where attachment is mere process there privilege 
exists, where it is punitive or disciplinary, there it does not exist. This distinction 
was laid down in Long Wellesley’s Case (2), and if there is any difference between 
a member of Parliament and a solicitor in this respect, it is not to be drawn in 





‘favour of the solicitor. The question, therefore, is whether the attachment here 


Was mere process or not. The court when granting the order of attachment was 
proceeding against its own officer, on the ground of his misconduct, and it seems 
to me under these circumstances to be impossible to say that the court was not 
exercising a punitive and disciplinary authority. Further, if the attachment was 
mere process, Freston would be entitled to be discharged ex debito justitie on 
showing that he had fully complied with the master’s order; but I do not think 
that would have been so in the present case, the court would have been able in 
the exercise of its discretion to punish him further. There was, therefore, no 
privilege. 

I only wish to add one word as to Cobham v. Dalton (6), which was much 
pressed upon us in argument in consequence of a remark of James, L.J., that he was 
disposed to think that the defendant would have 


‘‘been entitled to have the attachment discharged, on the ground that he was 
privileged from arrest while returning from the court.”’ 


But this point was not seriously argued in that case, and in reality James, L.J., 


- eame to no conclusion upon it. I may also remark that in that case the attachment 


= 


was not against a solicitor as an officer of the court, but against a party to the 
proceedings in the Court of Chancery. 
Appeal dismissed. 


Solicitors: Brownlowe & Howe; W. Maynard; W. A. Freston. 
[Reported by A. A. Hopkins, Ksq., Barrister-at-Law. | 
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MILLER v. HUDDLESTONE 


[Cuancery Division (Fry, J.), December 7, 1882 | 
[Reported 22 Ch.D. 283; 52 L.J.Ch. 208; 47 L.T. 570; 
7 31 W.R. 138] 
Exrecution—Sequestration—Order for payment into court of balance standing to 
credit of party against whom sequestration directed. 

The court has jurisdiction, at the instance of a sequestrator, to order pay- 
ment into court of the balance standing in a banker’s books to the credit of 
the party against whom the sequestration is directed. 

Notes. Referred to: Craig v. Craig, [1896] P. 171. 

As to what property may be taken under a writ of sequestration, see 16 Hats. 
BurY'’s Laws (8rd Edn.) 738-74; and for cases see 21 Dicest (Repl.) 694 et seq. 
Case referred to: 

(1) Wilson v. Metcalfe (1839), 1 Beav. 263; 8 L.J.Ch. 331; 3 Jur. 601; 48 E:R. 

941; 21 Digest (Repl.) 694, 1929. 


Also referred to in argument : 


Crispin v. Cumano (1869), L.R. 1 P. & D. 622; 388 L.J.P. & M. 28; 20. LE. oe 


17 W.R. 535; 21 Digest (Repl.) 695, 1942. 

Motion by a sequestrator of the real and personal estate of W. McMurray, who 
was the defendant in an action for an account of money received in respect of an 
annuity, for an order that McMurray’s bankers, Messrs. Smith, Payne & Co. pay 
into court to the credit of the action, the amount of the balance standing to the 
eredit of McMurray in their books, in order to provide for the costs and expenses 
of the sequestration. 

McMurray, having failed to comply with an order to account the writ of 


sequestration, dated June 24, 1882, was obtained and issued against his real and 


personal estate. The sequestrator entered into possession of certain property and 
attached the balance standing to McMurray’s credit at his bank. The bank de- 
clined to give the sequestrator any information as to the amount of the balance 
and the present application was made. At the time of this application McMurray 
was in prison under an attachment issued in the action on Nov. 16, 1882, for con- 
tempt for disobedience of the order to account. 


Cookson, Q.C., and A. J. Allen for the sequestrator. 
Kekewich, Q.C., and W. Latham for Messrs. Smith, Payne & Co. 


FRY, J.—I consider that I have jurisdiction to make the order asked for upon 
Messrs. Smith, Payne & Co., without any further proceedings. The case comes 
within the authority of Wilson vy. Metcalfe (1), which shows that the order can 
properly be made upon service upon the third persons—the bankers. I may 
observe that, if I were to hold otherwise, it would involve much greater expense 
and delay. The order will be that the bankers verify the balance of the defendant 
McMurray by affidavit, unless they admit the amount at the Bar. 

[The amount of the balance having been admitted at the Bar, the following 
order was made: ]—‘‘Messrs. Smith, Payne & Co., admitting £2,689 8s. 6d. to be 
standing to the credit of Mr. McMurray, in their books, order them to pay that 
sum into court to the credit of this action, ‘sequestration account.’ The taxing 
master to tax the costs of the sequestrators of and incidental to the sequestration, 
and to fix their remuneration, and to tax the costs of Messrs. Smith, Payne & Co., 
and the amount so taxed and found due to be paid out of the fund so to be paid 
into court.”’ 

Solicitors: Allen & Sons; Freshfields &. Williams. 


[Reported by J. FP, Waccert, Esq., Barrister-at-Law.] 
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Re CARNAC. Ex Parte SIMMONDS 


Bevcc, AppeaL (Lord Esher, M.R., Cotton and Lindley, L.JJ.), October 30, 


[Reported 16 Q.B.D. 308; 55 L.J.Q.B. 74; 54 L.T. 439; 

5 34 W.R. 421; 2 T.L.R. 18] 

Mistake—Mistake of law—Payment to officer of court—Trustee in bankruptey— 

Liability to repay. ; 

The rule that money paid under a mistake of law cannot be recovered from 
the person who has received it does not apply where the money has been paid 
to and received by an officer of the court in his capacity as such. 

, Therefore, where money is paid under a mistake of law to a trustee in 
bankruptey, the court will order him to repay it if it is still in his possession, 
or, if it is not, will order him to make repayment out of other assets coming 
into his hands and available for distribution among creditors. 

Re Condon, Ex parte James (1) (1874), 9 Ch. App. 609, approved. 

Notes. Applied: Re’Brown, Dixon v. Brown (1886), 32 Ch.D. 597; Re Tyler, 
Ex parte Official Receiver, [1904-7] All Ki.R.Rep. 181. Considered: Wells v. 
Wells, {1914} P. 157. Applied: Re Thelluson, Ex parte Abdy, [1919] 2 K.B. 
735. Considered: Scranton’s Trustee v. Pearse, [1922] 2 Ch. 87. Distinguished : 
Re Wilson, Ex parte Salaman, The Trustee v. Keith, Prowse & Co. (1925), 188 
L.T. 814. Referred to: Re Wigzell, Ex parte Hart, [1921] 2 K.B. 885; Re 
London County Commercial Reinsurance Office, [1922] 2 Ch. 67. 

As to powers and duties of trustee in bankruptcy, see 2 Hauspury’s Laws 
(8rd Edn.) 882 et seq.; as to recovery of money paid under a mistake of law, see 
26 Hauspury’s Laws (3rd Edn.) 924-927; and for cases see 4 Dicust (Repl.) 226- 
229; 85 Digest (Repl.) 172 et seq. 

Case referred to: 

(1) Re Condon, Ex parte James (1874), 9 Ch. App. 609; 43 L.J.Bey. 107; 30 

L.T. 773; 22 W.R. 937, L.JJ.; 4 Digest (Repl.) 226, 2031. 

Also referred to in argument: | 

Rogers v. Ingham (1876), 8 Ch.D. 351; 35 L.T. 677; 25 W.R. 3838, C.A.; 35 
Digest (Repl.) 97, 26. 

Appeal by the trustee in liquidation of Sir John Rivett Carnac, deceased, from 
a decision of Mr. Registrar Murray by which he ordered the trustee in liquidation 
to pay to G. E. Seymour, the surviving trustee of Sir John Rivett Carnac’s 
marriage settlement, the sum of £569 2s. 2d., being the sum paid to the trustee 
in liquidation by J. W. Ede, a former trustee of the settlement. | 

By the marriage settlement, dated Nov. 30, 1840, a sum of £5,000 was vested 
in J. W. Ede and G. E. Seymour, upon trust to invest the money in government 
or real securities, and to pay the income to Sir John Rivett Carnac during his 
life, and after his death to his wife during her life, and atter the death of the 
‘survivor of the two the trust fund was to be held in trust for their children. 
The said sum of £5,000 was invested in the purchase of consols to the amount of 
£5,446 2s. 11d. In 1857, at the request of Sir John Rivett Carnac, the trustees 
sold the consols, and advanced him £3,000 out of the proceeds, and invested the 


remainder in the purchase of £2,200 Guaranteed Tour per Cent. Stock of the North- 
This investment was not authorised by the settlement. This 


astern Railway Co. Pecteie) q 
transaction was carried out under an agreement, of which a memorandum was con- 


tained in an account-book kept by J. W. Ede, who was the acting trustee of the 
settlement. This memorandum was in the following terms: 


“Sir John and Lady R. Carnac’s Trust Fund. 
£5.44G 29. 11d. consols were, at the request of Sir John and Lady Carnac, 


wold by John W. Ede and George [Sdward Seymour, the trustees. 
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Out of the proceeds £3,000 were advanced to Sir John Carnac on the security 
of his bond at 5 per cent. per annum. His life policy for £3,200 in the 
London Life Office was also assigned to the trustees as additional security. 
The balance was invested in the purchase of £2,200 North-Easterm Railway 
Guaranteed Four per Cent. Stock. 

The dividends usually received by Sir J. Carnac on £5,446 2s. 11d. consols 
being £81 13s. 10d. half-yearly, less income tax, to be paid him as before, and 
the balance invested and added to the capital for the benefit of his children, 
on the same trusts as the £5,446 2s. 11d. consols were held. The trustees can 
sell the guaranteed stock at any time, and invest the proceeds in other railway 
guaranteed or preference stock, or in government securities. 

When £400 of such stock shall have been added, the interest on the bond 
for £3,000 to be reduced to 4 per cent. per annum. 

Dated April 15, 1857. 

We agree to the above, 
(Signed) J. R. Carnac, 
ANNE Rivett Carnac.”’ 


From the date of this agreement to the year 1875 Sir John Rivett Carnac paid 
the premiums on the policy of insurance, and received half-yearly from J. W. Ede 
the difference between the dividend to which he would have been entitled if the 
consols had not been sold, and the interest on the £3,000 which had been advanced. 
In 1875 Sir John Rivett Carnac filed a petition for liquidation by arrangement, 
and after this he ceased to pay the premiums on the policy of insurance. These 
premiums were then paid by J. W. Ede out of income which he received as 
trustee. In consequence of a notice served by the trustee in the liquidation, 
J. W. Ede paid to the trustee in the liquidation the whole of the surplus of the 
income received from 1875 to 1883, amounting to £861 6s. 8d. In 1883 Sir John 
Rivett Carnac died. The £3,000 advanced to him was realised by the trustees 
of the settlement out of the proceeds of the policy of insurance. Afterwards, the 
trustees of the settlement, having been advised that the payment to the trustee 
in liquidation had been wrongly made, applied for an order for the repayment of 
the money which had been paid to him. Before the hearing of the application 
J. W. Ede died. 

The trustee in liquidation deposed’ that the whole of the money, except £56 
retained for the expenses of the liquidation, had been distributed in dividends 
among the creditors. Mr. Registrar Murray made an order that the trustee in 
liquidation should pay to G. B. Seymour, the Surviving trustee of the settlement, 
the sum of £569 2s. 2d., the amount of the payments which had been made by 
J. W. Ede to the trustee in the liquidation during the last preceding six years. 
From this order the trustee in the liquidation appealed. 


Cooper Willis, Q.C. (Alexander with him), for the trustee in liquidation. 
J. G. Wood for G. 1B. Seymour, the surviving trustee of the settlement. 


LORD ESHER, M.R.—It cannot be denied that the demand made by the 
trustee in liquidation was wrong, and was wrongly acceded to bv the titled of 
the settlement. The money was paid and received erroneously, both parties bein 
in error in point of law. I am of opinion that the rule of equity laid down by 
JAMES, L.J., in Re Condon, Ex parte James (1), is a good and sound rule and I 
desire to adopt it. There is a rule of law which is applivable as between é arties 
that, where money has been paid under an error in point of law, the Re ie 
on paid it cannot recover it back from the party who has rédeived it ee ne 
oe ee ee tale litigation. But, in the case i which I 
have refe > \AMES, 4.J., Said that, although the court cannot - prevent t 
rom doing a shabby thing in taking advanta i il ict at 
not allow its own officer ian such a thing. Tin hee Pe _ 
confined to the case of bankruptey. On the contrary, I think that if moog aaa 


a 


eS 
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paid into a common law court erroneously owing to a mistake in law; the court 
would order the money to be paid out to the person who had so paid it in. In 
equity, as between the parties, I do not say that a person to whom money was 
paid under a mistake in law might not be entitled to keep it, but I think that 
the receiver of the court would be bound to pay it back. — 

A trustee in bankruptcy or liquidation is an officer of the court, and in -Re 


Condon, Ex parte James (1), both James and Metusu, L.JJ., say that the court 


will not allow him to take advantage of the fact that money has come into his 
hands: by reason of an error in point of law. It is true that in that case the money 
had not been divided among the creditors, and, therefore, the present case goes 
somewhat further, but the court can see here that other money will come Sate 
the hands of the trustee in liquidation, and no injury will be done to anyone by 
ordering, as I think the court should order, that the money which is to come in 
shall replace the money which has been wrongfully paid, and that the trustee in 
the liquidation must repay the surviving trustee of the settlement. The appeal 
will, therefore, be dismissed. 


COTTON, L.J.—There are two questions to be decided: Virst, whether this 
money was paid under an error in point of law; and, if so, secondly, whether the 
court can order the trustee in the liquidation to repay it to the surviving trustee 
of the settlement. I am of opinion that it was paid under an error in point of 
law. It is clear that the money cannot be recovered from the trustee personally, 
but the order is to pay it out of moneys which form part of the debtor’s estate, 
and there is or will be money in the hands of the trustee as part of such estate. 
The question is, whether such money can be retained by the trustee in liquidation. 
As between party and party, money paid under a mistake of law cannot be re- 
covered. Here the trustee in liquidation has funds which must be applied for 
the benefit of the creditors unless there is some previous claim on them. The 
dividends have erroneously been increased, and the question is, whether the court 
ought to set this right. James, L.J., lays down in Re Condon, Ex parte James (1), 
that, although money paid under a mistake of law cannot be recovered by one 
party from another, in the case of an officer of the court that rule will not prevail. 
It is urged that there the trustee had money in hand, whereas here he has 
erroneously paid away the money in dividends. This, no doubt, makes our de- 
cision a development of the doctrine laid down in that case, but we must look at 
the fund which has been distributed,-and that which has yet to be distributed, as 
one fund. As there will be sufficient to recoup the trustee in liquidation the 
order is right, but I think it may, if the trustee wishes, be qualified by saying 
that the repayment must be made out of money now or hereafter in the hands of 
the trustee in liquidation, and applicable to the payment ot dividends. 





I am of opinion that the money was paid under a mistake of 
ble. By mistake 


-LINDLEY, L.J. . 
law, and, that being so, the question arises whether it is recovera 
the creditors have got what they should not have received, and the mistake can be 
put right without injustice. If authority is required, Re Condon, Ex parte James 


(1), supports our decision. 
Appeal dismissed. 


; ' 7 ae 
Solicitors; Emmanuel & Simmonds; A. F.&R. W. Tweedie. 
[ deported by P. B.. Hurens, Esq., Barrister-at-Law.} 
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Re THOMPSON 


[Court or AppeaL (Cotton and Lindley, L.JJ.), August 6, 11, 1885 | 
| Reported 30 Ch.D. 441; 55 L.J.Ch. 188; 53 L.T. 479; 34 W.R. 112] 


Solicitor—Costs—Bill—Conditions attached to bill—Reservation of right to with- 
draw bill if not paid within given time—Unlawful condition—Remedy of 
client—Special application to court. a 
Solicitors sent bills to clients with a letter stating that they were willing 
to accept the balance shown if it were paid within eight days, reserving the 
right, in case of non-payment, to withdraw the bills and deliver others which 
would ‘‘in all probability show a larger balance’’ against the clients. Payment 
not being made, the solicitors wrote saying that they withdrew the bills. The 
clients subsequently obtained the common order for taxation of the bills. 

Held: a solicitor might send in a bill to which conditions were attached 
and the client might refuse to accept it, but, if he did accept it, as happened 
in this case, he was bound by such of the conditions as were lawful; in the 
absence of a disclosure by the solicitors that the bill contained charges which 
they were not prepared to maintain, the condition imposed was not a fair one, 
and was, therefore, unlawful, and, accordingly, the solicitors could not with- 
draw the bill; the clients ought not to have obtained the common order to 
tax, to which no one was entitled when the effect of it was to make him a 
judge in his own cause of the matter in dispute; they ought to have made a 
special application; and would be deprived of part of their costs. 


Notes. Applied: Re Kellock (1887), 56 L.T. 887; Re Wood, [1891] W.N. 208; 
Re Webster, [1891] 2 Ch. 102. Considered: Re Grant, Buleraig & Co., [1904-7] 
All E.R.Rep. 579; Lumsden v. Shipcote Land Co., 1904-7] All E.R.Rep. 1046; 
Re A Solicitor, [1951] 1 All .R, 592. Referred to: Sadd-v. Griffin, [1908] 2 K.B. 
510; Re Louch, {1930] All E.R.Rep. 711; Polak vy. Marchioness of Winchester, 
[1956] 2 All E.R. 660. 

As to delivery of a bill of costs, see 36 Haussury’s Laws (3rd Edn.) 130-139; as to 
taxation of costs, see ibid. 139 et seq.; and for cases see 42 Digest 157-159. 

Cases referred to: 
(1) Re Heather (1870), 5 Ch. App. 694; 39 L.J.Ch. 781; 18 W.R. 1079, L.J.; 
42 Digest 158, 1588. 
(2) Re Carven (1845), 8 Beav. 486; 14 L.J.Ch. 872; 50 E.R. 171; 42 Digest 157, 
1576. 
Also referred to in argument : 
Re Holroyde and Smith (1881), 43 L.T. 722; 45 J.P. 437; 29 W.R. 599; 42 Digest 
158, 1586. 
Re Chambers (1865), 84 Beav. 177; 5 New Rep. 298; 34 L.J.Ch. 292; 11 L.T. 
726; 11 Jur.N.S. 230; 138 W.R. 875; 55 E.R. 602; 42 Digest 159, 1597. 
Re Carthew, Re Paull (1884), 27 Ch.D. 485; 54 L.J.Ch. 184; 51 L.T. 485: 32 
W.R. 940; 28 Sol. Jo. 709, C.A.; 42 Digest 162, 1646. 


Appeal by the clients, the executors of Miss Martha Moordaff, from a decision 
of Bacon, V.-C., discharging a common order of course for taxation of bills of costs 
delivered to them on May 6, 1885, by Messrs. J. C. and C. Thompson, the respon- 
dents, and ordering the respondents to deliver bills within fourteen days. 

Messrs. J. C. and C. Thompson, of Workington, acted in the years 1881-3 as 
solicitors for Miss Martha Moordafi, in an action of Burgoine v. Moordaff in the 
Probate Division of the High Court of Justice. Miss Moordaff having died, her 
trustees and executors, in February and April, 1885, applied by letter to Mensra 
Thompson for delivery of their bills of costs, in order that the trust accounts 
might be completed. On May 6, 1885, Messrs. Thompson wrote a letter to one 
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A of the executors, Mr. Fell enclosing ir bi i 
; ; , g their bills of costs, which letter’ 
material, was as follows: erehishd ste 


“In accordance with the most urgent request of, and to accommodate the 
executors of the late defendant in passing their legacy duty accounts, and upon 
the understanding cometo between you and ourselves on the 30th ult., we have, 

B at no small inconvenience, hastened these bills of costs to a conclusion, and 
now beg to enclose same to you herewith. We beg also to intimate that the 
costs of and incident to one of the bundles of papers could not, in the short 
time which has been allowed us, be included in these bills. We are, however, 
willing to accept payment of the balance of these bills, viz., £768 1s. 6d., in 

full discharge, if payment of that account is made to us within eight days 

C: from this date ; if not, we reserve to ourselves the right to withdraw the 
accompanying bills and deliver others, which will in all probability show a much 
larger balance against the executors, and the preparation of which must, as 
ae may readily conceive, occupy a considerable time, and thus cause further 

elay.”’ : 


t 


Further correspondence then took place between Messrs. Thompson and the 
D executors and their solicitors, and on May 14, 1885, Messrs. Thompson wrote to 
Mr. Fell the following letter : 


“Burgoine v. Moordaff—Martha Moordaff, deceased.—These bills not having 
been discharged, we beg to withdraw the same in accordance with our letter to 
you of the 6th inst., and upon the terms therein referred to. Please return 
same to us, in order that we may substitute others accordingly.”’ 


On May 19 the executors obtained the common order of course for taxation of 
the bills delivered on May 6. On June 19, Bacon, V.-C., on the motion of Messrs. 
Thompson, made an order discharging the order of May 19, and ordering Messrs. 
Thompson within fourteen days to deliver to the executors a bill of fees and 
disbursement in all causes, matters of business, etc., in which they had been 

F employed as solicitors by Martha Moordaff, or her executors, and that such bills 
should be referred for taxation, credit being given or taken for moneys received or 
paid, with the usual directions as to costs. On July 21 the executors gave notice 
of appeal, asking that the order of June 19 should be reversed, and that it might 
be declared that the bill to be taxed was that first delivered by Messrs. Thompson. 
After this, but before the appeal was heard, Messrs. Thompson delivered new bills, 

G@ in which they admitted having a balance in hand of £51 3s. 1d. 


Millar, Q.C., and Ashton Cross for the executors. 
Marten, Q.C., and T. Rolls Warrington for the solicitors, Messrs. Thompson. 


Cur. adv. vult. 

Aug. 11, 1885. COTTON, L.J.—This is a case of considerable importance to 
the parties as regards the question of costs, and to the public as regards the 
conduct of solicitors and the restrictions which ought to be imposed upon them, 
so as to prevent them from taking any unfair advantage in making their charges 

i ir clients. ; 
Oe etientsiceats executors, and they employed Messrs. Thompson as aisle 
solicitors, and pressed them for some time to furnish their bill of ni in ae 
that they might prepare and pass their residuary accounts. Res a 9 
pressure was that the solicitors sent in their bills with the letter ola 7 a 85s 
with which I shall have to deal more particularly by-and-by. [ rt ; iteke ok 
now observe that that letter mentioned that the bill did not include C —_ ni 
all matters. Some correspondence then took place, the stn ete . = 
executors saying that they must have all the charges at once. | . ij nt : = 
were not returned to the solicitors, and on May 14 they wrote a letter — ‘ rake £ 
the bille delivered. On May 19 the executors obtained the common order to tax 
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the bills, the order providing that the solicitors were to be at liberty to send in 
further bills for matters not charged for in the bills which were ordered to be 
taxed. Subsequently, on a motion by the solicitors, Bacon, V.-C., made an order 
discharging the common order to tax, directing the solicitors to send in a bill, 
and containing the usual directions as to taxation, and from that order the 
executors have appealed to us. 

It is well established that when a solicitor sends in his bill to his client he gives 
the client a right to have taxation of the bill sent in. It was necessary to lay 
down that rule, because, if solicitors could send in a bill, and, when the client 
did not pay it or was dissatisfied with it, they could send in another bill, it would 
enable them to avoid the consequences of having sent in a bill which would not 
stand taxation, viz., of having to pay the costs of taxation if a sixth part of the 
amount was taxed off, the rule also providing that if a sixth is not taxed off- then 
the client seeking taxation has to pay the costs, unless special circumstances are 
certified by the master. The rule was laid down to prevent any attempt at imposi- 
tion on clients, who did not know what the proper charges were, by sending in 


bills which would not stand taxation, and then, when taxation was insisted on or. 


threatened, sending in another bill which the solicitors knew could stand taxation. 
That has been carried so far that, where objections have been made to particular 


items in a bill delivered, and the solicitors have, with the assent of the client, 


taken back the bill for the purposes of reconsideration and have struck out certain 
items, the court has, nevertheless, held that the bill to be taxed is the bill as it 
was originally sent in, and not the bill as amended. That was decided in Re 
Heather (1). 

But here the solicitors say: ‘‘We sent in our bill under a condition that if it 
was not paid within eight days we should be at liberty to withdraw it; it was not 
paid, and, therefore, we withdrew it and sent in this new bill.’’ Without doubt, 


the circumstances existing here have never come before the court in the cases on . 


taxation which have been cited to us. All the cases in which the. court has 
refused to allow a solicitor to vary his bill by diminishing it after it has once 
been sent in, have been cases in which the bill has been sent in unconditionally, 
and has really been a delivered bill. After availing ourselves of the assistance 
of the counsel in the case, and looking at the reported cases ourselves, this case 
appears to be the first which has arisen in which it has been alleged that the 
bill was originally sent in subject to a condition, and therefore we have to deal 
with the question, what is the effect of delivering a bill subject to such a condition? 

But we must, in the first place, consider whether the solicitors are right in saying 
that the bill was delivered subject to a condition. The first words of the letter 
of the solicitors are : 


‘In accordance with the most urgent request of, and to accommodate the 
executors of the late defendant in passing their legacy duty accounts, and upon 
the understanding come to between you and ourselves on the 30th ult.”’ 


That refers to a suggested understanding that the bill should be sent in subject 


to such a condition as is referred to in this letter; but the evidence does not support 


that suggestion. [Hrs Lorpsuip read the rest of the letter of May 6, 1885, and 
continued :] It is said, on behalf of the executors, that the letter contains no 
condition at all, and that, even if there is a condition, it is only a condition that 
the solicitors should be at liberty to add further items to their bill. We must 
consider carefully whether that condition, if it be one, has been improperly made 
use of by the solicitors. In my opinion the effect of the letter was, that the bills 
were delivered upon a condition that the bills should be withdrawn unless payment 
was made within eight days; and, in my opinion, the course which the acta 
who were then advising the executors should have adopted was to send back that 
bill at once, saying: ‘‘We will have nothing to do with it; we will not take a 
bill on ‘such conditions; we will require you to send in vour bill without an 

stipulation, and then we will deal with it in the Way in which a bill, whatever it 


( 
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may be, ought to be dealt with."’ But that was not the course adopted, and, as 
the solicitors claimed a right to withdraw the bills and deliver others, and ‘did 
not simply claim a right to add charges thereto, in my opinion the bills were 
delivered on the condition I have stated. 

Tia bill of exchange, or money, or anything else, is sent to a person on a 
condition, he must either take it subject to that condition or not take it at all. 
Of course he may send it back and say that he will not accept it on those condi- 
tions; but if he does accept it, his acceptance is subject to the condition imposed 
by the sender. It was urged on behalf of the executors, that they never agreed 
to anything of this kind. The evidence does not show that they did; but they 
took the bills on that condition, and, if the condition is a lawful one,.it cannot be 
said that they took the bills otherwise than subject to the consequences of that 


condition, whatever it might be. Before the common order ‘to tax was obtained, 


the solicitors had written to say that, as the condition had not been performed, 
they withdrew the bills, and would send others. 

We have to consider whether such a condition as that is one which can lawfully 
be imposed by solicitors on sending a bill. It was urged on behalf of the clients 
that that condition, if effectual, really reserved a right to the solicitors to deliver 
in the first instance bills containing charges which might not be supportable on 
taxation, and then, if those bills were not paid, or if an intention to tax and 
question the amount of the bills was shown, to reserve to themselves the right 
of sending in a different bill which would stand taxation. We have now to consider, 
for the first time, whether such a condition as this, in a letter sending a bill of 
costs, is ‘lawful. If a bill is sent in without any condition attached to it, the 
solicitor is sometimes allowed to correct mistakes in it on application to the court, 
though, in Re Carven (2) the court refused to allow a solicitor to diminish the 
charges which he had made so as to avoid the consequences of taxation. A solicitor 
has, however, been allowed to correct mistakes consisting of omissions and make 


- further charges. The common order here does allow additions to the bill, but 


a 


the principle upon which the court has always refused to allow a solicitor to alter, 
or withdraw from, his bills of costs once sent in by him without condition, is, that 
to allow him to do so would open a door to fraud, and enable solicitors who are 
intending to act fraudulently towards their clients to send in excessive bills, which 
they knew they could not support, with a letter expressing a condition, and then 
to withdraw the bill and send in a fresh one to which there could be no objection. 
In my opinion it would be wrong to say that a solicitor cannot send in his bill 
subject to a fair and lawful condition, just as anyone else may send either money 
or securities on a condition that unless it is acted on and made available the 
property is to be returned. But, in my opinion, the condition on which this bill 
was sent in is not one which ought to be allowed, and is not one which a solicitor 
can' impose upon his client. In my opinion, if a solicitor were to send a bill to 
his client, and to say: ‘‘Here is a bill containing charges which I cannot sustain 
on taxation, or which it is probable I should not be able to sustain on taxation ; 
they are sums for work done, which are not allowed on taxation,’’ or if in any other 
way the solicitor fairly stated to his client that there were charges in the bill 
which the client could not be forced to pay, and was not bound to pay, but which 
represented work fairly done, and sent the bills to the client with a suggestion 
that they should be paid, and added: “Tf you do not like to adopt this bill after 
I have told you this, then I will send in a bill which will include those charges 
which will bear taxation, and which I can enforce against you'’—a_ condition 
expressed in those terms would, in my opinion, be in no way contrary to the 
rules which the decisions of this court have imposed on solicitors as regards their 
dealings with their clients. If, under those circumstances, the client took the 
bill he would take it subject to the condition; if he did not, then the solicitor would 
be entitled to send in another bill. But that assumes that the solicitor has made 
to his client such a statement as prevents the condition being made use of to 


perpetrate a fraud. 
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Is the condition expressed in the letter of May 6 one which fairly stated to the 
clients that which I say must be stated to them in order to make the condition 
one which a solicitor can impose? There is not a word in the letter suggesting 
that the bill made out is one which the clients are not bound to pay unless they 
are minded to deal liberally with the solicitors, but the letter represents it, without 
any modification, as a bill the balance of which, £768 1s. 6d., is due to the solicitors. 
The words of the letter, reserving the right to withdraw the bills and deliver others 
which would probably show a larger balance, in my opinion, bear strongly on 
what is the true construction of the condition. So far from its representing that 
the bills could not be enforced so as to enable the solicitors to get this balance, 
or that there were charges in the bills which would not stand on taxation, these 
words amount in effect to a statement that, in all probability, if the executars do 
not pay the bills delivered, the solicitors will make heavier charges against them. 
In my opinion, that condition is not so fairly expressed as to be one which the 
solicitors could impose on their clients. In my opinion, therefore, the solicitors 
must stand or fall by the bills which they sent in. They tried to impose a condition 
which, in my opinion, did not fairly state to the clients what they desired to do, 
or what the effect of the bills delivered and of the charges in them was. In my 
opinion, therefore, although there was a condition, it was ineffectual, and the order © 
of the Vice-Chancellor must be discharged, and the original order for taxation must _ 
stand. 

But, in my opinion, the common order to tax was not the right form of proceed- 
ing for the solicitors to the executors to take in the case. They ought to have 
fairly stated the facts, and if, when the common order to tax was obtained, 
Messrs. Thompson had in fact sent a letter withdrawing, or purporting to withdraw, 
the bills which they sent in, that fact ought to have been stated, and the executors 
ought not to have gone on to take the common order. The order should have been 
a special order made by the court with a knowledge of all the circumstances ° 
of the case, and that probably would have prevented a-great deal of litigation. 
In my opinion, therefore, the Vice-Chancellor ought not to have granted the 
application; but, as the order was not in the proper form, there ought, in my ] 
opinion, to be no costs of the proceedings before the Vice-Chancellor. As, how- 
ever, the executors have succeeded in this court, they must have the costs of the 
appeal. The costs of the taxation will of course abide the result. unless the master 
thinks fit to state any special circumstances. 


LINDLEY, L.J.—I have very carefully read the correspondence and listened 
to the arguments adduced to us on both sides, and I have come to the conclusion 
that the condition which Messrs. Thompson sought to impose by their letter 
of May 6, 1885, was not expressed in such language as to be binding on the clients. 
I do not mean to say for a moment that bills ot costs cannot be sent in subject 
to a condition, but, underlying that, there is the principle that a solicitor must 
deal fairly with his client. I am satisfied (and I say it with regret), from the 
evidence in the case and the tone of the correspondence, that the condition 
imposed was a catchy and not a fair condition. So far as I can see from the 
evidence, Messrs. Thompson knew that the bills were not honest bills, or bills 
by which they were at all prepared to stand. The solicitors could not ‘oudale or 
tairly have said to their clients: ‘These are our bills, made up to the best of our 
ability ; they contain charges which you may pay if you are liberally disposed, but 
Which we tell you frankly we are not prepared to maintain,”’ Any Kewell dis- 
closure of that sort would have made all the difference in the world; but when we 
find that the contrary was the fact. and that the solicitors niant have known 
or hoped, that these bills would be treated by the clients as fairly made out when 
ed were not so made out, it appears to me that they have not, in expressing 
Linde i the language which they used, fulfilled their obligation as solicitors 
hy clients. It 18 unnecessary for me to refer closely to the correspondence. 
*ne pure question of law is: Had the solicitors, or had they not, a right to impose 


C.A.] ; Re THOMPSON (Lrxptey, L.J.) — 903 


Such a condition? I say. yes, if they acted fairly; no, if they acted otherwise— 

and, in my opinion, in this case the solicitors did not act fairly. 

The common order to tax appears to me to have 
ceeding in this case, and for this reason: I do not think anybody is entitled to get 
a common order to tax when the effect of it is to make him a judge, in his own 
cause, of the matter in dispute. Messrs. Thompson maintained they had a right 
to withdraw their bills; the clients afterwards maintained the contrary. That is 
a matter in dispute which ought not to have been laid aside and prevented from 
being discussed by the common order to tax. The executors ought to have made 
a special application raising that point, and to have let the judge say which was 
right. The justice of the case will, I think, be met by giving no costs of the 
“common order, and allowing the appeal with costs, including the costs of these 
affidavits which were filed after the hearing before the Vice-Chancellor. At the 
same time we must not allow it to be supposed that a condition of this sort can 
be imposed in such language as is contained in the letter. 


been the wrong course of pro- 


COTTON, L.J.—I think the executors ought to have the costs of their affidavits. 
They helped us to judge whether the words of the letter were honest. 


Appeal allowed. 


Solicitors : Speechley, Mumford & Landon, for Paisley ¢ Falcon, Workington; 
Bell, Brodrick & Gray. 


<a [Reported by Frank Evans, Esq., Barrister-at-Law.] 


HURST v. HURST AND OTHERS 


(Court or Apprat (Sir George Jessel, M.R., Lindley and Holker, L.JJ.), May 3, 
5, 6, 1882] . 


[Reported 21 Ch.D. 278; 51 L.J.Ch. 729; 46 L.T. 899; 
31 W.R. 3827] 


equeathed—Ineffective gift 


; ; ib interest b 
Will—Forfeiture—Forfeiture on charge of intere Sted een 


over—Disclaimer by chargee of benefit of charg 


forfeiture. 


The testator devised freeholds to trustees upon trust to permit and suffer his 


ive | ring his life, and he directed his 
Hhon to collet and xeocive te oe onvey the same to the children of hi co in 
sain ; é, i ini . age of twenty-one years, but 
og pate oe ani sapien ec that age, then upon trust to 
~~: echoed mia of the children so dying under twenty-one to oa 
ens aed oh children. He further declared that, if his son ape 
other or others erty te yroperty, or any part thereof, the bequest ata 
ieee te at “ol tel Montelved; and the trusts in favour of the chile s 
cane “a id sede at once take effect. The testator died in 1867, anc 
children of his 


. ildr hargee 
+ He had no children. The charg 
Ce itet the Sea ott subsequently disclaimed the benefit 


aT, Jaim under the charge, ub Po 
pda sacar rs related to the property subject to the trusts op yin td sed 
Had, “i 6 lif state of the son became forfeited on his exe ing = 
or ‘a ar rd ift over wae ineffectual; and (ii) the diselaimer did no 
charge, althoug J 
revive the son's life interest. 
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Notes. Considered: Re Deacon’s Trusts, Deacon v. Deacon, Hagger v. ne 
(1906), 95 L.T. 701; Greenwood v. Greenwood, [1939] 2 All E.R. 150. Applie : 
Re Rooke’s Will Trusts, Taylor v. Rooke, [1953] 2 All E.R. 110. Referred to: 
Re Sheward, Sheward v. Brown, [1893] 3 Ch. 502; Re Bold, Banks v. Hartland 

926), 95 L.J.Ch. 201. 

Me “ contingent gifts over, see 39 Harssury’s Laws (8rd Edn.) 948-949; as to 
forfeiture on alienation, see ibid. 1158-1161; and for cases see 44 Dicestr 432-433. 


Cases referred to: 
(1) Doe d. Blomfield v. Eyre (1848), 5 C.B. 713; 18 L.J.C.P. 284; 10 L.T.0.8. 
525; 186 E.R. 1058, Ex. Ch.; 44 Digest 482, 2597. 
(2) Robinson v. Wood (1858), 27 L.J.Ch. 726; 31 L.T.0.S. 311; 4 Jur.N.S8. 625; 
6 W.R. 728; 44 Digest 432, 2598. : 
(3) O'Mahoney v. Burdett (1874), L.R. 7 H.L. 388; 44 L.J.Ch. 56, n.; 31 L.T. 
705; 283 W.R. 361, H.L.; 44 Digest 432, 2599. 
Also referred to in argument: 
Jackson v. Noble (1838), 2 Keen, 590; 7 L.J.Ch. 183; 2 Jur. 251; 48 E.R. Ties 
44 Digest 433, 2601. 
Crozier v. Crozier (1873), L.R. 15 Eq. 282; 21 W.R. 398; 44 Digest 915, 7727. 
Hodgson v. Halford (1879), 11 Ch.D. 959; 48 L.J.Ch. 548; sub nom. Re Lyon, 
Re Jacobs, Hodgson v. Halford, 27 W.R. 545; 44 Digest 452, 2748. 


Appeal by the plaintiff, Augusta Matilda Hurst, the widow, surviving executrix 
and a residuary legatee of the testator Isaac Blackburn Hurst (the former plaintiff 
having died), and Cross-Appeal by the defendants, Messrs. Mulkern and Runtz, 
trustees of the Birkbeck Bank and Building Society, from a decision of Fry, Ae 
who held that the defendant Isaac B. Hurst, the son of the testator, had. forfeited 
his protected life interest under the will of the testator. 

Isaac Blackburn Hurst, by his will, dated Sept. 23, 1867, gave, devised, and 
bequeathed all his freehold and leasehold property whatsoever, thereinafter par- 
ticularly mentioned, unto his executors and trustees, his wife Augusta Matilda 
Hurst and John Witherden Hurst, upon trust to permit his daughter Margaret 
Dennant, the wife of Frederick C. Dennant, to collect and receive the net rents 
and profits of certain freehold and leasehold houses and hereditaments therein 
particularly mentioned for her separate use during her life, and after her death 
upon trust to convey and assign the said freehold and leasehold houses to her 
children in equal shares absolutely, on their respectively attaining the age of 
twenty-one years; but in case any of the children should not live to attain that 
age, then upon trust to convey and assign the share of the child so dying under 
the age of twenty-one years to the others or other of them; and upon further trust 
to permit his son, the defendant Isaac Blackburn Hurst, to collect and receive the 
net rents and profits of certain other freehold and leasehold houses and heredita- 
ments for his own use and benefit during his life, and after his decease, upon 
trust that his executors and trustees should convey’ and assign the said freehold 
and leasehold houses unto the children of his said son in equal shares absolutely, 
on their respectively attaining the age of twenty-one years; but in case any of the. 
children of his said son should die before attaining that age, upon trust to convey 
and assign the shares or share of the children or child so dying under the age of 
twenty-one years to the others or other of such children; but in case of his 
said son not having any issue, or in case none of his children should live to attain 
the age of twenty-one years, then the testator declared that it was his will that 
the said freehold and leasehold property the rents of which would be receivable 
Behind einer palestine I. B. Hurst, during his life, should be conveyed and 
assigned by executors and trustees to and divided equally. between such of 
SRE ae said daughter Margaret Dennant as should live to attain the 

g years as aforesaid. The will contained the following clause : 


‘And it is my will that the bequests hereinbefore made to my said son and 
daughter respectively shall be subject to the following conditions : that is to say, 


C. 
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that they shall in nowise charge or encumber the said freehold or leasehold 
property, the rents of which are receivable by them during their res Sota : 
or any part thereof, nor cause any question or dispute to arise with iene 
to the said property or my disposal thereof as aforesaid. And in case sither 
my said son or daughter shall so charge or encumber the said property or = : 

_ part thereof, or cause or raise any question or dispute as setae ta in es 
case my said son should become bankrupt or insolvent or sommporkd with hig 
creditors, then the bequest to my said son or daughter so transgressing such 
conditions, or in the case of the bankruptcy or insolvency of my said son as 
aforesaid, shall thereupon become absolutely forfeited. And it is my will that 

in either of such cases the trusts hereinbefore created in favour of the child 
or children of my said son or daughter so transgressing shall at once take 
effect and be acted upon by my said executors and trustees as hereinbefore 
directed.”’ | 


The residuary legatees of the testator’s personal estate were the testator’s widow 
Augusta Matilda Hurst, Mrs. Dennant (since deceased), and the defendant Isaac 
Blackburn Hurst. The will contained no residuary devise. The testator died 
in December, 1867, leaving the defendant Isaac Blackburn Hurst his heir-at-law. 

On Sept. 30, 1869, Isaac Blackburn Hurst signed a memorandum in the following 
terms : 


“In consideration of £100 this day advanced to me by Mr. Robert Arthur 
Ward, solicitor, Maidenhead, secured by my note of hand for that amount, 
dated this day, I hereby charge with the payment thereof all my interest and 
estate in all the freehold houses, hereditaments, and premises at Greenwich, 
Kent, given to me for life by the will of my late father, Isaac Blackburn Hurst, 
dated Sept. 23, 1867. And I also charge with the payment of the aforesaid sum 
a policy of assurance on my life for £500, in the Provident Life Office, 50 Regent 
Street, London, bearing the number 25,638. The policy is charged with about 
£200 to Mr. Bryant of Greenwich, auctioneer. My life interest in the said 
freehold property is unencumbered, except an annuity of £50 to the widow 


of my said father.’’ . 
On July 13, 1870, Isaac B. Hurst made a beneficial lease for twenty-one years of 
all the property, freehold and leasehold, comprised in the devise to himself for 
life, to Charles Sidgreaves. On Aug. 26, 1870, Sidgreaves mortgaged this leasehold 
interest by underlease to the trustees of the Birkbeck Bank and Building Society, 
who obtained the receipt of the rents and profits of the property given to Isaac B. 

i hild. 
Hurst for life. Isaac B. Hurst had never had ac Tos 

The suit was instituted shortly before Nov. 2, 1874 (the date on which the 

Supreme Court of Judicature Act, 1873, came into operation), to determine 


i is li tate by 
t Isaac B. Hurst had forfeited his life es 
Be teslng the 2 ;: Tlie original plaintiff, John Witherden Hurst, 


charging or encumbering the sam sudan agin” 
i .s t, the testator’s widow and su g 
died, and the former defendant, A. M. Hurs or ee sae 


? : ‘ bist 

i ived the suit, was now t , 

“verter aia and R. A Ward were Messrs. Mulkern and Runtz, trustees 
esi y mAs 


ildi j rer lders as mortgagees of 
i Building Society, who were holder tg 
tra ne 2 a Ward, by his answer, disclaimed = payee 
the freehold houses the subject of the action. His evidence was to the effec 
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testator, it was impossible to determine the rights of the defendants, except as 
aforesaid. His Lordship declared that, on the execution by the defendant Hurst 
of the instrument of Sept. 30, 1869, the estate of the defendant Hurst in the 
freehold and leasehold hereditaments the rents and receipts whereof were under 
the will receivable by him during his life, subject to certain conditions, ceased; 
and the court being of the opinion that in the action it was not competent for 
the court to determine the rights of the persons interested in the said hereditaments 
except as aforesaid, the action would be dismissed against Ward without costs; 
and the plaintiff, A. M. Hurst, would be ordered to pay to the defendants Mulkern, 
Runtz and Sidgreaves, their costs of the action, because she had brought them 
before the court without being able to determine their rights, and he gave no 
costs as against the defendant Hurst. ‘ 
From this judgment, so far as it ordered the bill to be dismissed without costs 
against the defendants Hurst and Ward and with costs against Mulkern and Runtz, 
the plaintiff appealed. The defendants Mulkern and Runtz, on the other hand, 


brought a cross-appeal against the declaration that there had been a forfeiture; and — 


asked for a declaration that the life estate of the defendant Hurst had not ceased. 


Cookson, Q.C., and HE. Beaumont for the plaintiff. 
W. W. Cooper for the defendant Isaac B. Hurst. 


Glasse, Q.C., and Owen for the defendants Mulkern and Runtz, the trustees 


of the Birkbeck. 
The defendant Ward did not appear on the appeal. 


SIR GEORGE JESSEL, M.R.—The result of this appeal is curious. It gives a _ 
benefit to the principal defendants by establishing their title to the rents of the J 


freeholds, and to the plaintiff by establishing his title to the rents of the lease- 
holds. Owing to some oversight the attention of Fry, J., was not called to the 


fact that part of the property was leasehold. As regards the freeholds it was. 


not admitted before him, but has been admitted before us, that Isaac Blackburn 
Hurst was the testator’s heir-at-law, and we have come to the conclusion that 
as to the freeholds the. bill must remain dismissed, on the ground that the plaintiff 
has no title; but the statement of opinion that proper parties are not before the 
court to enable the court to determine to whom the rents belong must be struck 
out of the decree. 

The first point argued was whether there was a forfeiture. This turns on a 
very simple matter. Isaac Blackburn Hurst borrowed money from Ward, and 
gave him a memorandum in these terms: 2 


‘In consideration of £100 this day advanced to me by Robert Ward, secured 
by my note of hand, I hereby charge with the payment thereof all my interest 
and estate in the hereditaments at Greenwich given to me for life by the will 
of my father.”’ 


The condition of the will is that the devisees for life shall not ‘charge or encum- 
ber’’ their interests. The document I have read clearly creates a charge. It is 
said that Ward never made a claim under this charge, but renounced the benefit 
of it. It is not necessary that he should make a claim under it; he in the first 
instance accepted it, and a disclaimer after acceptance is ineffectual. When he 
discovered the forfeiture clause he complained that he had been cheated, and 
obtained some other security instead of the original one; but that giving ne the 
charge does not make it any the less a charge. oo 

But it is said that, assuming Isaac B. Hurst to have made a charge, the {for- 
feiture clause never came into operation under the circumstances oh chia case 
If the clause had ended with the first branch which declares the forfeiture diees 
would have been no room for arguing that the forfeiture had not taken effect. 
but it is contended that as the second branch carries the estate to the childzen 
the forfeiture must be taken as only directed for the purpose of the gift to the 
children, and that as there were no children in esse the forfeiture did not take 





_ gift during the life of 


effectual. 
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effect. This does not agree with the words of the will, which are that the bequest 
to the child transgressing the condition shall be ‘‘absolutely forfeited.’’ The in- 
tention of these words is clear. There are cases in which it is plain that the 
original gift was not intended to be defeated unless there were objects to take 
under the gift over; as, for instance, in cases of substitutionary gifts to children; 
but here we have an intention separately declared that the gift is to be forfeited. 
Two intentions are expressed: first, to forfeit the life estate; secondly, to 
accelerate the gifts to the children of the tenant for life. If the forfeiture is 
expressly limited to take effect on the event mentioned in the first branch of the 
clause effect must be given to it, though there be nothing to be accelerated under 
the second branch, and in that case the residuary devisee, if there is one, and 
if not the heir-at-law, takes the forfeited interest. It is urged that there is no 
forfeiture because no child has been born. Suppose that afterwards a child is born, 
is the estate to go backwards and forwards according as there is or is not issue 
of the tenant for life? I am of opinion, then, that Isaac Blackburn Hurst’s life 
estate was absolutely forfeited. 

In Doe d. Blomfield v. Eyre (1) there was no clause of forfeiture independently 
of the gift over, and it was held that the fact that the gift over was void ab initio 
did not prevent the property from going away from the first taker. It was con- 
sidered that there was sufficient indication of an intention that the property 
should so go away though the persons designated in the gift over could not take. 
That decision was followed by Krypverstey, V.-C., in Robinson v. Wood (2). It is 
a case which was decided in 1858 by a court of co-ordinate jurisdiction with this, 
and is treated by the text-writers as settling the law: THEOBALD ON Wiis (2nd 
Edn.), p. 478; JarMAN oN WILLS (4th Edn.), vol. 1, p. 868; SucDEN on Powers (8th 
Edn.), p. 514; and if it is to be overruled it can only be by the House of Lords. 
O’Mahoney v. Burdett (8) tends in the same direction. In that case there was a 
gift over by will of personalty to a person who died in the testator’s lifetime, so 
when the instrument came into operation it was impossible that the gift over 
could ever take effect in favour of the person intended to be benefited by it. It 
was held that on the happening of the event on which the gift over was to ieee 
effect the property went to the residuary legatee. That case was pile (6 the 
present case, for here it was not at the death of the testator imposs! or oo 
one to take under the description in the gift over; and ea 18 SER Beer 
saying that the clause of forfeiture was not gai Saati ae ee 

There being then a forfeiture, what is the resu ATUer 3 is 
Tsaac Hurst which is now operative in favour 0 me . 
We say nothing as to the rights of his children if he should ever have any; but a 


all events until a child is born the rents of the freeholds are undisposed of and 
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fact to prohibit anything purporting to charge it. That Ward never actually y: 
claimed under the alleged security is nothing to the point, and his disclaimer 
cannot relate back so as to destroy the charge when he had once accepted it. . 

As to the argument that the forfeiture was only to take effect if there were 
children, I should, even apart from Doe d. Blomfield v. Eyre (1), be of opinion that 
Fry, J.’s decision was correct, and that any other conclusion would -be merely 
speculative. There being no children there is no express disposition of the rents PB 
during the lifetime of the tenant for life. The rents, therefore, of the freeholds, 
there ‘being no residuary devise, go to the heir-at-law and pass to his encumbrancers. 
As to the leaseholds, the undisposed-of rents go under the residuary gift of personal 
estate. Isaac Blackburn Hurst, therefore, subject to any liability to costs, takes 
one-third of them, and his encumbrancer will get the benefit of that. 


HOLKER, L.J., concurred. 
Solicitors: Mercer d Mercer; Kingsford, Dorman & Co.; John Hales; Poncione ; 


Ewbank & Partington. ‘ 
[Reported by E. S. Rocue, Esq., Barrister-at-Law. ] 


D 
MARSHALL v. BERRIDGE 

[Court or AppraL (Sir George Jessel, M.R., Baggallay and Lush, L.JJ.), 

30 W.R. 93] | 

Landlord and Tenant—Lease—Agreement for—Commencement of lease from r 

date of agreement—No date stated for commencement of term. ; 


[Reported 19 Ch.D. 233; 51 L.J.Ch. 329; 45 L.T. 599; 46 J.P. 279; 
commence from the date of the agreement, and was insufficient under s. 3 of 
the Statute of Frauds, inasmuch as it did not contain all the material terms 
of the contract. 

Blore v. Sutton (1) (1817), 3 Mer. 237, applied. 
Jaques v. Millar (2) (1877), 6 Ch.D. 158, overruled. 


Notes. Section 8 of the Statute of Frauds, 1677, has been replaced by s. 40 
of the Law of Property Act, 1925 : 20 Hatspury's Srarures (2nd Edn.) 427. 

Considered: Furness v. Bond (1888), 4 T.L.R. 457; Re Lander and Bagley’s 
Contract, [1892] 8 Ch. 41. Applied: Humphey v. Conybeare (1899), 80 L.T. 40; 
Hdwards v. Jones (1921), 124 L.T. 740; Brilliant v. Michaels, [1945] 1 All E.R. 
121. Referred to: Rock Portland Cement Co. v. Wilson (1882), 52 L.J.Ch. 214; 
Wood v. Aylward (1887), 57 L.T. 54; Oxford Corpn. v. Crow (1893), 69 L.T. 228; 
Curtis v. B.U.R.T. Co., Ltd. (1912); 28 T.L.R. 353; Berners v. Fleming, [1925) 
All E..R.Rep. 557. 

As to contracts for leases, see 23 Hauspury’s Laws (8rd Edn.) 440 et seq.; and 
for cases see 80 Diarsr (Repl.) 397 et seq. 


November 19, 1881] 
An agreement to grant a lease which does not state any time for the com- 
mencement of the term cannot be construed as an agreement for a lease to 


| 
. 
Cases referred to: 
(1) Blore v. Sutton (1817), 3 Mer. 237; 36 E.R. 91; 30 Digest (Repl.) 395, 388. 
(2) Jaques v. Millar (1877), 6 Ch.D. 153; 47 L.J.Ch. 544; 37 L.T. 151; 25 W.R. 
846; sub nom. Jacques v. Millar, 42 J.P. 20; 30 Digest (Repl.) 448, 893. 
(3) Doe d. Phillip v. Benjamin (1889), 9 Ad. & El. 644; 1 Per. & Dav. 440; 2 


Will. Woll. & H. 96; 8 L.J.Q.B. 117; 112 E.R. 1856: 30 Dic : 
461, 1029. : ; igest (Repl.) 


\ _ Appeal by the defendant from a decision of Fry, J 


3 


) 


formance and damages. 


7 
~ 
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» granting the plaintiff specific 


rformance of 
pe of an agreement by the defendant to grant a lease of certain furnaces 


ironstone royalties and ironstone mines. 

On June 15, 1880,-the plaintiff wrote to th 
five, seven, fourteen, or twenty-one 
to give up at any one of the dates 
on to stipulate 


e defendant proposing a lease of three, 
years, optional on the part of the plaintiff only 
om giving six months’ notice. The letter went 


ee ba six months from date of agreement free from rents and royalties 
o enable me to do the work I require and start the furnaces. That I tak 
any agreement you have with the Duke of Somerset (if binding nil aes: n the 
same terms you have it, but I should prefer to be left free us aad ‘e 
which I find can be obtained at lower prices. This offer is ales to m bias 
able to make satisfactory arrangements for other ironstone adjoining, souead 


which I h se 
oH ake ave been offered, and other of which I have no doubt of being able 


On June 29, 1880, the following memorandum was signed by both parties : 


eae tes ori to be substituted for the rents, etc., specified in Mr. 
Mat une 15 to Mr. Berridge, which in other respects is to be 

‘basis of agreement . . . a lease and counterpart containing all usual stipulations 

to be prepared and executed.” 

On July 12, 1880, the plaintiff wrote to the defendant stating that there seemed 
to be every prospect of his getting some ore from adjacent land on satisfactory 
terms; and asking for a draft agreement so that he might get early possession. 
The defendant replied that it had been agreed between the parties on June 29 that 


ee 


the ores to be used should be taken from him. This the plaintiff denied and on 


July 22, 1880, he wrote to the defendant again asking for a draft agreement and 
demanding immediate possession. In the early part of September a draft lease 
was sent containing a covenant by the plaintiff not to buy, receive, or use upon 
the premises any ironstone or iron ore other than that which he had received from 
the defendant. The plaintiff objected to this covenant, and, the parties being unable 
to agree, the present action was commenced, the plaintiff claiming specific per- 


The defendant, by his statement of defence, did not admit the agreement to Jet 
on lease, and alleged that, if there was, there was no memorandum in writing 
sufficient to satisfy the Statute of Frauds. He also denied having offered the 
plaintiff possession of the premises on the signature of the memorandum of June 29, 


1880, or at any other time. 


The action was tried in March, 1881, before Fry, J. The defendant’s counsel 


raised several objections,- and among others urged that, as the sions of ae ee 
mencement of the lease was not mentioned in the agreement, there M4 as 2 a i 
agreement to satisfy the Statute of Frauds. Fry, J-, however, oi oa pound 
in Jaques v. Millar (2) held that, as the agreement was caer oes sathey ee 7 
as for a lease to commence immediately from its sai tists mci es 
ruled the other objections and decreed specific performance 0 greem 


defendant appealed. 
Davey, Q.C., and Fischer, qQ.C. 


defendant. 
Cookson, Q.C., and Archibal 


SIR GEORGE JESSEL, 
whether there was any agreeme 
judgment of Fry, J., that he did not 

rged in argument before us. owes 
Ae ices the first point, it appears — e a a ate 
the defendant in the court below, but that | 7 che wacaait 
sidered to be covered by 4 previous decision 0 ' 


(Northmore Lawrence with them), for the 


d Brown for the plaintiff. 

e have to decide is, 
It appears from the 

ts which have been 


M.R.—The question which w 
nt at all between the parties. — 
consider some of the poin 


y the leading counsel for 
ged, because it was con- 
dge in Jaques Vv: Millar 
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(2). That would also account for that point not being noticed in the judgment 
of Fry, J. That point is that, whatever else is to be found in the agreement, the 
agreement being an agreement for a lease, you cannot discover within the four 
corners of the agreement from what time the lease is to begin. If that is so, that 
being a most essential term of the agreement, the agreement cannot be enforced for 
want of certainty. It was held in the court below that, because the agreement itself 
had a date, that was the date from which the lease was to begin. I must say 
that, not only is there no authority for such a proposition as a proposition of law, 
but that there is a great deal of authority against it, and, among other authorities, 
Blore v. Sutton (1), decided by Str Witiiam Grant, M.R., which is exactly in 
point, and which Fry, J., in his previous decision in Jaques v. Millar (2), attempted 
to distinguish on the ground that it did not appear, by the report of Blore v. Sutton 
(1) (8 Mer. 237), that the date on which the memorandum of agreement was signed 
appeared on the memorandum itself. I must say, speaking, I hope, not otherwise 
than deferentially as to that observation, that I had come to an opposite ‘con- 
clusion from reading the report of Blore v. Sutton (1); but, in order to be quite 
certain, I sent for the record, and from that it appears that the date was in the 
memorandum. Therefore, the supposed distinction between Blore v. Sutton (1) 
and Jaques v. Millar (2) does not exist, and the former case is entirely in point. 


Independently of that, I must say that I am quite unable to agree with the de- 


cision of Fry, J., in Jaques v. Millar (2). No doubt there is plenty of authority 


for saying that if, on a given day, A. agrees to let and B. agrees to take a house, - 


that operates as a lease or present demise at law, then of course, the words being 
in the present tense, they relate to the date of the instrument. That is the meaning 
of Doe d. Phillip v. Benjamin (8) and that class of cases. It is equivalent to 
saying, ‘On this day I demise.’’ When you have an agreement only, not only is 
it not to be supposed that that is the date, but I should suppose the very contrary. 
There is always something more to be done. If there is an agreement to take a 
lease, there is a lease to be prepared, and I notice that in Jaques v. Millar (2) the 
learned judge says (6 Ch.D. at p. 155): 


‘There is clearly no indication of the commencement of the term, except the 
date of the document; but it is equally clear that the agreement is couched in 
the present tense. There is no express postponement of the time at which the 
agreement is to come into operation; there is nothing to be done beforehand, 
no repairs and no stipulation as to the preparation of the lease.’’ 


I should think that something more was contemplated in every case where a man 
agrees to take a lease for thirty years, which, by law, must be an instrument of a 
solemn character, and carefully prepared. 

But, independently of that, in this case, these words occur: 


“A lease and counterpart containing all usual stipulations to be prepared and 
executed.”’ 


Therefore, if I desired to distinguish the present case from Jaques v. Millar (2), 
I could distinguish it, using the very argument which was used by the learned 
judge in the court below. But I must say that I have arrived at the conclusion 


f 


that Jaques v. Millar (2) was not correctly decided, and, therefore, I prefer to . 


rest my decision on the general ground that the mere fact of there being a date 
to the agreement does not show that it is the date of the lease. The parties, as a 
rule, do not intend anything of the sort. They intend a lease to be prepared, 
which, of course, will be dated on a subsequent day, and possession is not given by 
a prudent landlord until the lease is duly executed. Of course it is not intended 
by either party that on the one side the lessee shall have possession before the day 
on which the lease is executed, nor on the other that the lessee is to pay rent 
without having possession. 

Then it was said that, in this particular instance, we can find within the four 


corners of the agreement itself a date for the beginning of the lease. I have been 


I 
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utterly unable to follow the argument. There is nothin 


to give a date, and in the lett 
plaintiff is to have - er of June 15, 1880, 


g in the final agreement 
all that is said is, that the 
“six months from date of ag 


reement free fr - 
> ‘ 5 om rents and rova : 
me to do the work I require and start the furnaces.”’ oyalties, to enable 


It is suggested that the date of the agreement means not the date of the letter 


June 15, > of 
hen © datas “ the memorandum. But when you look at the letter itself, 
offer ] o my being able to make satisfactory arrane ch is 
a conditional offer, and th = : ere Bey 
/ e only arrangement which I can find is that the six 
months from the date of the agreement would most probably have no rel tio 2 
the lease, and then the lease is to begin, but when I do not know. It ihe: to 
igang team eae idea, and should have disentitled the plaintiff to succeed. 
ppear to have been other fatal objections, which should also have 
disentitled the plaintiff to succeed. In the first place, I cannot find that the 
plaintiff and defendant ever agreed to the same thing, and it is essential to a contract 
that the parties agree to the same terms. [His Lornsuip discussed the evidence on 
this point and in the case generally, and continued :] It does appear to me that, 
if ever there was a case for refusing the plaintiff specific performance under the 
discretionary power of the court, we have that case here, and, on that ground, as 
well as on the other grounds which I have stated, I think that the decision of 
Fry, J., is unsustainable. Therefore, the appeal will be allowed, and the action 
dismissed with costs. 


BAGGALLAY, L.J.—This is an action for specific performance of an alleged 
agreement to grant a lease. In my opinion, no sufficient agreement is established 
in writing to satisfy or comply with the terms of the Statute of Frauds. I agree 
entirely in what has been said by Sir Grorcr Jessen, M.R., in the decision that 
the parties were not ad idem even as regards the subject-matter on which they 
were desirous of coming to an, agreement. 

I need not go through the various passages of the letter of June 15, 1880, or 
the memorandum of June 29, 1880, for the purpose of pointing that out. It has 
been done already. But it is sufficient, to my mind, to dismiss the claim that no 
time is limited in writing for the commencement of the term. Blore v. Sutton (1) 
is clear and distinct on the point as regards the principle applicable to the ound 
then before the court. What Sr Wim Grant, M.R., held was that there was 
no sufficient agreement in writing. He says (3 Mer. at pp. 245, 246) : 

“Secondly, because the memorandum does not contain some of i sey 

terms of a building lease, which this was. It merely eee pty d 

the number of years. It does not even specify the commencement 0 : ase. 
| e between the terms of the written dovcu- 
ar as those terms are clear and 
(3 Mer. at p. 238): 
built by Mr. Robert Blore in 


There is very little substantial differenc } 
ment in that case and the terms In this case, so 
distinct. The document in Blore v. Sutton (1) says 


“Plans of the ground and pie agreed sticky term to be ninety-nine 
‘seadilly. where Mr. Arnold’s house now stihl , remainder 

jeoaged ad re : on thie first two years £60 per annum, and - vi remaind¢ 
years, anc e rent 10 sagen ind it 7 ol * e Bath estate. 

5 the te £120 per annum ._Covenants as usual in th Bath es 

of the term or é ; 


ndication of particularity 10 the 

It has been admitted that counse | 
Fry, J., considered it of s 
argument, and, therefore, wé 


i ant 
ting the argumé _ 
had held, under somewhat 


ate on it, 


present case than there was 
l for the defendant raised 
light moment, and dis- 
find no reference to 

was based on his 


You have no more i 
in Blore vy. Sutton (1). 
this point in the court below. 
posed of it in the course of the naga 
it in his judgment. His ground or a te 
former decision in Jaques V- Millar aeiebote ie 
similar circurnstances, that, f the mem 


i 

- to date from the 

reed to be created was , gpect the 
veliesten att he considered that, 1” that respe- 


agreement bore a d 
date of the memorandum of 
before him differed 


ease 


agreement ; 
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from Blore v. Sutton (1), which was pressed on him. He was under the impression 
that, in Blore v. Sutton (1), the memorandum contained no date, and, therefore, 
that the principle he applied in Jaques v. Millar (2) would not apply to that case. 
But, reading the statement of the memorandum as reported (3 Mer. at p. 238), I 
should have come to the conclusion that the date did appear in the memorandum. 
Sir GrorGe Jesset, M.R., has sent for the bill itself, and from that it appears that 
the date was on the memorandum. Jaques v. Millar (2) appears, therefore, to be 
inconsistent with Blore v. Sutton (1), the distinction drawn by Fry, J., did not 
exist, and, therefore, so far as the judgment proceeded on that supposed distinction, 
I feel bound to say that I must dissent from the conclusion at which Fry, J., 
arrived. 

It has been suggested here that, if you look through the terms of the letter of 
June 15, 1880, and the memorandum of June 29, 1880, you will find sufficient 
indication that it was the intention of the parties that the lease should be dated 
from the date of the agreement, whenever that agreement might be executed or 
come to. I am unable to find any indication in that direction. If anything, I 
should infer from the documents themselves that there was an intention that, as 
soon as the plaintiff should be able to ascertain that he could obtain mining rigbts 
in adjoining property, then probably an agreement should be entered into, but I 
can find nothing in the direction that the parties intended the terms to commence 
from the day when the final agreement should be signed between them. There 
being no agreement capable of being enforced in a court of equity, I am of opinion - 
that the decision of Fry, J., was wrong and must be reversed. 


LUSH, L.J.—I am also of opinion that the agreement sought to be enforced is 
essentially defective on the ground taken by counsel for the defendant, that it 
does not define, nor can it be collected from it with reasonable certainty, at what 
period the term is to commence. The agreement is for a lease for three, five, 
seven, fourteen, or twenty-one years. It is essential to the validity of the lease that 
something should appear, either in express terms or by reference to some writing 
or some instrument, which would make it certain on what day the term is to 
commence. There must be a certain beginning and a Certain ending, and the 
contract must, in order to satisfy the Statute of Frauds, contain this reference. 
From the documents in this case, it is impossible that anyone can tell when the 
lease stipulated for was to commence. [His Lorpsurp considered the letter of 
June 15, 1880, stated that the agreement was essentially defective and could not 
be sued on either at law or in equity, that the parties were never ad idem on what 
was to be the subject-matter of the contract and that there was never any agree- 


ment at all, and continued:] I think that the contract must be held to be no 
valid contract. 


‘Appeal allowed. 


Solicitors : Hunters, Gwatkin & Haynes; Hacon & Turner. for Tyndall, Tyndall & 
Deakin, Birmingham. | 


[Reported by Franx Evans, Esoq., Barrister-at-Law.] 
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eases see 25 DIGEST (Repl.) 464. For the Betting and Gaming Act, 1960, 
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Cases referred to: 
(1) R. v. Holmes (1853), 8 Car. & Kir. 360; Dears C.C. 207; 22 L.J.M.C. 122; 
21 L.T.O.8. 160; 17 J.P. 390; 17 Jur. 562; 1 W.R. 416; 1 C.L.R. 487 ; 
6 Cox, C.C. 216, C.C.R.; 15 Digest (Repl.) 892, 8602. 
(2) Re Freestone (1856), 1 H. & N. 93; 27 L.T.O.S. 109; 90 J.P. 376; 2 Jur.N.S. 
525; 4 W.R. 567; 156 E.R. 1131; sub nom. Ex parte Freestone, 25 L.J.M.C. 


121; 25 Digest (Repl.) 464, 356. 


Case Stated by a metropolitan police magistrate. 

On the hearing of a complaint preferred by the appellant against the respondent 
under the Vagrancy Act, 1824, s. 4; and the Vagrant Act Amendment Act, 1873, 
s. 8, the following facts were found: The respondent, in company with two other 
men, entered a first-class carriage at the Waterloo Terminus of the London and 
South Western Rail. Co. The respondent and the two other men, while the train 
in which they were travelling was on its journey from Waterloo to Sunbury Station, 
a game commonly known as the ‘‘three-card trick.’’ Two 
1e same compartment, and both were induced 


dge, C.J., and: Stephen, J.), November 28 


B 


commenced playing 
other passengers were travelling in th 
to join in the game. One of them lost hi 
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to construe a section of an Act of Parliament that most probably was drawn without / 
this question of a railway carriage being present to the mind of the draughtsman. 
Section 8 of the Vagrant Act Amendment Act, 1878, provides : 
‘Every person playing or betting by way of wagering or gaming in any street, 
road, highway, or other open and public place, or in any open place to which the 
public have, or are permitted to have, access, at or with any... card, shall 
be deemed a rogue and vagabond... .”’ 

Is a railway carriage, under the circumstances of this case, an “‘open place” 
within the meaning of the section? I am of opinion that it is, and that the words 
of the section admit of such an interpretation. An omnibus while conveying pas- 
sengers was expressly held by the Court for Consideration of Crown Cases Reserved, 
in R. v. Holmes (1), to be a public place within the meaning of the Criminal Pro- 
cedure Act, 1851. In Re Freestone (2), the court seemed to think that, if the rail- 
way carriage had been in use on the railway, the conviction would have been good. 
That case strongly supports, if indeed it does not directly determine, our decision, 
The word ‘‘open,”’ in the statute means open to the public, and not, of course, open 
to the sky. 

Tt was argued on behalf of the respondent that it must be a place to which tHe 
public have an absolute and unconditional right of access without payment, or 
other special permission; and hence that a railway carriage cannot be an “‘open 
place,’’ as no one can enter it without paying his fare. I confess that I cannot 
assent to that argument. A railway company cannot exclude anyone for whom 
there is room, and who -is willing to pay his fare, though they cannot, of course, 
take more in one carriage than it is capable of holding. It seems to me, therefore, 
that a railway carriage while travelling on the line must come within the words 
“open place to which the public... are permitted to.have access.”’ 


STEPHEN, J.—I am entirely of the same opinion. I do not think that counsel 
for the respondent dealt with Re Freestone (2) at all. Though it may not decide 
this point, it clearly contains a very strong expression of opinion on it. TI fail to 
find anything in the Vagrant Act Amendment Act, 1873, s..3, to the effect that 
the access must be an unconditional access. The magistrate certainly ought to 
have convicted the respondent. 












Appeal dismissed. 
Solicitors: Solicitor to the Treasury; R. Biale. 


[Reported by Duntop Hix, Esq., Barrister-at-Law.] 
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ROLLS v. MILLER 
(Corr or Arrran (Cotton and Lindley, L.JJ.), May.20, 28, 1884) 
[Reported 27 Ch.D. 71; 58 L.J:Ch. 682; 50 L.1T. 597; 82 W.R. 806] 


Landlord and Tenant—Covenant—Covenant prohibiting 


use of premises for 
ee ° eI 
trade or business 


—“Business’’—Charitable institution for homeless girls— 
No payment received for board or lodging—No charge made for services. 

The lease of a dwelling-house contained a covenant that the lessee should - 
not “use, exercise, or carry on, or permit or suffer to be used, exercised or 
earried on in... the said demised premises... any trade or business of any 
description.’’ The lessees, trustees of a charitable institution, proposed to use 
the house as a home for girls working in London. No charge was to be made 
for the use of the house or for any of the meals, but there was a paid super- 
intendent. 

Held:-the proposed user amounted to the carrying on of the business of a 
lodging house; the fact that no payments were to be made by the occupants of 
the house was immaterial; and, therefore, what the lessees proposed would be a 
breach of covenant. 

Per Corron, L.J.: The words ‘‘trade’’ and ‘‘business’’ cannot be read as 
synonymous. It is not essential that there should be payment in order’ to 
constitute a business, and the mere fact that there is payment under certain 
circumstances does not necessarily make a thing a business which, if there 
were no payment, would not be a business. 


Notes. Applied: Barnard Castle U.C. v. Wilson, [1901] 2 Ch. 813. Considered : 
South-West Suburban Water Co. v. St. Marylebone Guardians, [1904] 2 K.B. 174; 
Re a Debtor (No. 3 of 1926), [1926] All E.R.Rep. 337. Referred to: Tod-Heatley 
v. Benham (1888), 59 L.T. 25; Wiltshire v. Cosslett (1889), 5 T.L.R. 410; Withing- 
ton District Local Board of Health v. Manchester Corpn. (1893), 68 L.T. 880; 
Tomkins v. Rogers, [1921] 2 K.B. 94; Frost v. Caslon, Frost v. Wilkins, Ue] 
All E.R.Rep. 734; Re Arbitration between Willesden Borough CONDENS a we 
cipal Mutual Insurance, Ltd., [1944] 2 All E.R. 600; Re Ca gh (; i Lage 
Chartered Bank of India, Australia and China v. Williams, i peasy : ‘ 4 ar ; . 

As to covenants as to user of premises, see 23 Hauspury’s Laws (8r n. 
et seq.; and for cases see 31 Dicest (Repl.) 169 et seq. 
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plaintiff, at the request and by the direction and appointment of W. Chadwick, # 
J. Russell the younger, for a term of eighty years from Michaelmas, 1824, at an 

subject to the rent and provisions therein mentioned, including the following 
covenant by the lessee for himself, his executors, administrators, and assigns, viz. : 


‘‘And further that the said J. Russell, his executors and administrators, shall 
not nor will at any time during the term hereby granted use, exercise, or carry 
on, or permit or suffer to be used, exercised, or carried on in or upon the 
premises hereby demised any trade or business of any description whatsoever 
without the consent of the said J. Rolls, or his assigns, or of the person or 
persons so entitled, as aforesaid, in writing.” 


The lease afterwards became vested in the defendant, 8. Miller, and by an in- 
denture, dated Aug. 2, 1883, the premises were demised by him to the defendants 
the Earl of Aberdeen, the Hon. Thomas H. W. Pelham, the Hon. Arthur F. Kin- 
naird, Charles EK. Baring Young, and John Shrimpton (who were the trustees of a 
charity known as the ‘‘Homes for Working Girls’’), for twenty-one years from Mid- 
summer, 1883, at and subject to the rent and provisions therein mentioned, includ- 
ing the following covenant by the lessees, viz. : 


‘And further that they, the lessees, shall not nor will during the said term 
hereby granted, use, exercise, or carry on, or permit or suffer to be used, exer- 
cised, or carried on in or upon the said demised premises, or any part thereof, 
any trade or business of any description whatsoever, without the consent in 
writing of the lessor first had and obtained, but it is expressly provided that 
nothing herein contained shall be deemed to prohibit the use of the said 
premises as a home for working girls, or to render it requisite for the lessees 
to obtain any consent from the lessor, or any other person or persons, before 
using the same for that purpose.”’ ; 


In course of time the trustees having begun to make preparation for the opening 
of one of their ‘‘homes’’ on the premises, objections were raised by some of the 
other inhabitants of the Paragon, and a petition against such user was signed by 
eleven out of sixteen of such inhabitants. No willingness to abandon the intended 
user being shown, the present action was commenced on Oct. 31, 1883, against 
the defendant S. Miller, the trustees of the “‘homes’’- being added as defendants 
on Nov. 5. : 

The object of the charity was to take in as temporary inmates, or for a more 
extended period, such working girls as had no homes, or could not conveniently 
use their homes. There was no rule as to admission, though the girls were not 
admitted indiscriminately. The terms of admission, according to the rules as 
originally settled, included fixed charges for board and lodging. The object was 
to make a profit, and on the other homes of the society the balance-sheet showed 
a loss. 

The plaintiff having moved for an injunction to restrain the defendants from 
using the premises or permitting the same to be used 


ee . . 
as one of the Homes for Working Girls of London, and from otherwise using 


the said premises or permitting the same to be used in breach of the covenant 
in that behalf contained in” 


the first above-mentioned lease, Pearson, J., on Nov. 23, 1883, granted an interim 
injunction, being of opinion that the proposed use of the house as a home would 
be carrying on a business, and came within the restriction of the covenant. 

After the order was made, the trustees of the homes sent by their solicitors to 
the plaintiff's solicitors a letter which was as follows: 


“We take the earliest opportunity of informing you that our clients, having 
been advised that the course contemplated by them will not be a breach of the 
Injunction, have decided to open the house No. 18, The Paragon, New Kent 
Road, as a home for the free use of working girls and young femmes between 





A 
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the ages of fifteen and twenty-five, who are without situations, and temporarily 
unable to support themselves. The opening will take place as soon as the 
oats Sa aporaan can be completed. We shall be happy to give you 
any further information you may require as to the manner in which it is p 
posed to use the home.”’ ; : ; ss St ee 


And in answer to a letter from the plaintifi’s solicitors, asking that the intentions 
of the trustees might be clearly defined, the following was written: 


“You are quite correct in assuming that our previous letter was intended to 
give you definite notice of the intentions of the defendant trustees. : 

The following regulations have been decided upon, though possibly they may 
hereafter be added to so far as the domestic arrangements are concerned, and 
they will, we think, give you sufficient information as to the manner in which 
it is proposed to use the house. 

1. This house is intended by the committee for the free use of working 
girls and young women between the ages of fifteen and twenty-five, who are 
without situations and temporarily unable to support themselves.... 3. No 
charge of any kind will be made for the use of this house, or for any meals that 
may be supplied therein. 4. The residents will therefore consider themselves 
as guests of the superintendent and committee, and will, it is hoped, feel it 
incumbent on them to regard the wishes of the superintendent, who so far as 
possible will desire them to conduct themselves as if they were in their own 
homes. 5. The superintendent, however, wishes it to be understood that the 
residents will be expected to attend the morning and evening family prayers 
in the house, and also to attend Divine service every Sunday at some place 
of religious worship to be approved of by her, and to render her, if and when she 
wishes it, cheerful assistance in the performance of the domestic duties of the 


house.”’ 


In order to obtain the opinion of the court as to whether the proposed user of 
the house would offend against the covenant in the lease, it was agreed between the 
solicitors to the parties that the expressed intention should be taken as equivalent 
to actual user in the manner intended, and the plaintiff by motion asked leave to 
issue writs of attachment against the trustees individually for their contempt in 
using the premises No. 13, The Paragon, or permitting the same to be used ms 
one of the Homes for Working Girls in London, or otherwise using the ee SE 
or permitting the same to be used in breach of the order dated ii : a 
that the trustees might be ordered to pay to the plaintiff his costs of the PP ica ie 

On Mar. 8, 1884, Pearson, J., held that the proposed user would rr. sk ns 
the restrictive covenant. The trustees undertaking, however, eed : 
house in the way proposed, the only order made was that Kee ere” beans 
the costs of the application. From the two orders of PEARSON, ¢., the 
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possible means of ascertaining either whether the original scheme, or the modified 
scheme proposed to be adopted, is, or is not, to be restrained. 

The plaintiff is landlord, as I have stated, of a house of which these defendants 
are under-lessees, and the object of this action is to enforce a covenant contained 
in the original lease. The defendants, who are now appealing, are the trustees of a 
charity, the nature of which I shall have presently to consider. The covenant is 
this : | His Lorpsuip read the covenant between the landlord and the original lessee 
and continued:] This covenant evidently had for its object to keep this house as a 
residence or dwelling-house, but the covenant does not, as is very usual in these 
clauses, contain any restriction against using the house ‘‘otherwise than as a 
dwelling-house,’’ or say that it shall ‘‘only be used as a private dwelling-house.”’ 
What we have to consider is, whether what is proposed to be done, and has been 
done by the defendants, is, or is not, a breach of the covenant upon the fair con- 
struction of the words used, and of course we must construe these words with 
reference to what is the apparent object of this covenant, although it does not’ con- 
tain the usual words which I have mentioned. 

The defendants who are now appealing, are trustees of what appears to me to be 
a most admirable institution, though of course that cannot affect our decision in 
any way. They are a nobleman and certain gentlemen who combine together - 
for the purpose of raising subscriptions for providing homes for working girls. In 
this house, and in other houses which they have obtained, they have a resident and 
paid superintendent, and they provide rooms, and board also, for girls who have - 
not any home of their own, and who are working in London. They invite all the 
members of the public to assist in getting the girls to find a home in these houses, 
and they have no connection with the girls except this, that those girls who want 
a home are, if they come, provided, subject to certain regulations, with a home in 
these houses, in which there are bedrooms and a’ common sitting-room, and in 
which they are provided with board. ; 

The case came before Pearson, J., on two occasions, when he made the orders 
now appealed from under somewhat different circumstances. In the first instance, 
the defendants were receiving payment from those girls who occupied rooms and - 
availed themselves of the benefit of this home, and the injunction was granted to 
restrain the defendants from using the house in that way, on the ground that such 
user was a violation of the covenant. Then, by arrangement and correspondence 
between the parties, what the defendants determined to do was, not to receive 
any payment, but to make the benefits conferred on the girls entirely gratuitous. 
The question is, whether what they are doing is a business. The words are ‘‘trade 
or business,’’ and there can be no question that the defendants are not carrying on 
any trade. The question then is, Is what they are doing a business? 

T cannot read the two words ‘‘trade’’ and ‘‘business”’ as Synonymous. There may 
be a great many businesses which are not trades, and although, in my opinion, 
recelving payment for what is done, using what you are doing as a means of 
getting payment with a view to profit—whether profit is actually obtained or not, 
must, of course, be immaterial—is certainly material in considering whether what 
was being done is, or is not, a business, yet, in my opinion, it is not essential that 
there should be payment in order to constitute a business. And the mere fact that 
there is payment under certain circumstances, does not necessarily make a thing 
a business, which if there was no payment would not be a business. 
in the present State of things, what is now intended to be done d 
matter in a different position from that in which it stood when th 
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he aaa is ere. The defendants 
Se P ' P endent who manages the house for them, and it is the duty of 
that paid superintendent so to manage the house, and to see that the paar 28 
there conduct themselves properly and in accordance with the rules snd voguiiailane 
of the charity, and provision is made as to the way in which they are to bs ae 
modated. It is not that any particular individuals known to the defendants, or 
whom they treat as their friends (except so far as they wish to be the friends of all 
those who are in distress), are admitted, but that all the public who are objects of 
this charity, on submitting to these regulations, are admitted into the house which 
they occupy. It might well be that the defendants if they liked to do this in a 
er which they occupied might do so, but when they do so in a house in which 
ey pay a superintendent in order to receive the girls, these girls are really lodgers. 
They lodge there, and, although the trustees are, with a most praiseworthy object, 
using this lodging-house for the purpose of charity, nevertheless, in my opinion, 
although the lodging is given gratuitously, what is being done must be considered 
as carrying on the business of a lodging-house. Therefore, unhappily, these 
trustees, in my opinion, cannot, having regard to this covenant, use the house 
which belongs to the plaintiff, even according to this modified scheme, In my 
opinion, therefore, this appeal fails. 


his is carrying 
, 1s right in the view 


LINDLEY, L.J.—I am of the same opinion. ‘The question we have to deter- 
mine is whether this covenant, which is a very simple one, is being infringed or 
not. The covenant is that the lessee will not use, exercise, or carry on, or permit 
or suffer to be used, exercised, or carried on, on the premises, any trade or business 
of any description, without the consent of the plaintiff. 

The first question to be considered is, What is the object of this covenant? The 
covenant must be construed consistently with that object, and, on the other hand, 
something may fall within the scope of the covenant which does not fall within the 
words. One must look, therefore, at both the words and the object. The necessity 
of doing both may be made apparent by putting an illustration. If you take the 
words of the covenant simply, without looking at the object, it would prevent a 
private family from having their victuals cooked in the ordinary way on the premises ; 
that is to say, as everybody in this country who lives in the ordinary way does, by 
a cook, whose business it is to cook the victuals. The words in this covenant are 
that no business shall be allowed to be carried on, and it would be ridiculous to 
construe the covenant as extending to any such business as that. To see the ridicu- 
jousness of that you must look beyond the’ words to the object of the comnnaey: and, 
looking to the object of the covenant, one sees plainly what it 1s. lhe house big 
a dwelling-house; it is so described in the lease. It was let as a dwelling-house, 
and this covenant was inserted in the lease. 

What is the object of that covenant? There can, | 
niin question. It was to prevent the house being used otherwise than as a 
dwelling-house. I think that is conceded on all hands. It - ver? obs ry shia 
covenant does not go on, as such covenants usually do, and not to use se house 
or allow it to be used otherwise than as a private doo adir ai pass that is ec 
object of the whole thing, and, if those words were not implied, the covenant woul 


he useless. 


I think, be but one answer 
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Another question is, What sort of a dwelling-house is it to be? because dwelling- A 
houses are of various kinds. For example, hotels are dwelling-houses after a 
fashion; persons eat and drink and sleep there, and do nothing else, that I know 
of, except cook their meals, and so on. Is that the kind of dwelling-house which 
is meant? I apprehend not. I think that, although a dwelling-house was contem- 
plated, keeping the house as an hotel would fall within the words and- object of 
this covenant, because the hotel-keeper would be carrying on a business, and the 
business which he carried on would be one which it was the object of this covenant 
to prevent. 

What are the defendants doing? Counsel for the trustees made a great point 
of the fact that it was impossible to say what kind of business this was. I do not 
think myself that is conclusive. It is quite possible to have new businesses which 
have not yet got a name, but I do not think that difficulty as great as he thought it. 
When we understand what is being done, it strikes me that it is not difficult to 
give a name to this business. I should call it the business of a lodging-house 
keeper. It is very true it is a charitable lodging-house; but what is being done? 
The defendants are associated together for the purpose of finding a home for these 
working girls, and they invite them to come and board and lodge there. They do 
not take any payment now—I do not think that is material—but they have a staff. 
They have a superintendent in this house whose business it is to look after the — 
lodging-house, and that appears to me to fall both within the words of the covenant 
and within the mischief. That it is within the mischief I am afraid is too plain, 
because persons complain of it, and, of course, one sees plainly enough that it was 
not the kind of thing that was contemplated when the covenant was entered into. 
But the great difficulty is, Is it within the words? Can it be said to be carrying on, 
or allowing to be carried on, a business on these premises? When we look into 
the dictionaries as to the meaning of the word “‘business,’’ I do not think they 
throw much light upon it. The word means almost anything which is an occupa- 
tion and not a pleasure; anything which is an occupation or duty which requires — 
attention is a business. I do not think we can get much aid from the dictionary. 
We must look at the words in the ordinary sense, and we must look at the object 
of the covenant; and, looking at both, I have no hesitation in saying that this is © 
clearly within the words and within the object of the covenant. I think the view 
of Pearson, J., was correct, and that the appeal ought to be dismissed with costs. 


Appeal dismissed. 
Solicitors: Nisbet and Daw; Markby, Wilde & Burra. 


[Reported by I’. Evans, Esoa., Barrister-at-Law. ] 
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CARTER v. WHITE 


(Court or Appeat (Cotton, Lindley and Fry, L.JJ.), December 8, 10, 11, 1883) 


[Reported 25 Ch.D. 666; 54 L.J.Ch. 138: 50 L.T. 670: 
B ‘ 32 W.R. 692] 


Bill of Exehange—Completion of inchoate bill—Omission of drawer’s name—In- 
sertion after death of acceptor——Non-payment—Notice—Need for notice to 
persons not parties to bill. 

Guarantee—Discharge—Laches of creditor—No notice of non-payment of bill of 
exchange—Omission to fill in drawer’s name on Dill. . 
In November, 1874, N. deposited stock with W. as collateral security for 

a debt due to W. from R. who had accepted and delivered to W. two bills 
of exchange for the amount of the debt which were complete in all respects 
except that the drawer’s name was left in blank. The bills fell due on Dec. 18, 
1874, and Feb. 18, 1875. R. died on Jan. 6, 1875, insolvent, the drawer’s name 
D not having been inserted in the bills. No presentation for payment was made 
and no notice of non-payment of the bills was given to N. On July 23, 1879, 

N. was declared bankrupt, and on Mar. 15, 1880, his trustee in bankruptcy 
brought an action against W. to have the stock delivered up discharged from 

the debt on the ground that N. had been discharged from his suretyship by the 
negligence of W. in leaving the drawer’s name in blank during the life of 

E the acceptor so that it had become impossible to fill it in, whereby the bills 

had ceased to be valid. 

Held: the name of the drawer might be filled in after the death of the 
acceptor; notice of non-payment was only required to be given to the parties 
to a bi, and not to persons who were interested without being parties; and, 
therefore, N. was not discharged from his suretyship. 


Notes. -Inchoate instruments -are dealt with in s. 20 of the Bills of Exchange 


Act, 1882, see 2 Hauspory’s Srarures (2nd Edn.) 515. 
Followed: Re Wolmershausen, Wolmershausen v. Wolmershausen (1889), 62 LT. 


541. Referred to: Barber v. Mackrell (1892), 68 L.T. 29; Smith v. Wood (1928), 
139 L.T. 250; Mahant Singh v. U. Ba Yi, [1939] A.C. 601. 

As to blank signatures on a bill of exchange and as to notice of dishonour, see 
3 Hatspury’s Laws (3rd Edn.) 165-167, 207-212; and for cases see 6 Dicest (Repl.) 
65, 239. As to laches of ereditor discharging guarantor, see 18 Hauspury’s Laws 


(8rd Edn.) 513; and for cases see 26 Dicest (Repl.) 67 et seq. 


Cases referred to: be oe 
(1) Polak v. Everett (1876), 1 Q.B.D. 669; 46 L.J.Q.B. 218; 35 LT. 850; 24 


W.R. 689, C.A.; 26 Digest (Repl.) 164, 1228. ; ; ; ‘oe 
(2) Hitchcock v. Humfrey (1843), 5 Man. & G. 559; p Booty ea 7 % 
(TV 3.4R, 3857-1 L.7.0.8. 109; 7 Jur. 423; 134 E.R. 683; 26 Digest (Repl.) 
70, 498. 
(3) Black v. Ottoman Bank 
801; 10 W.R. 871; 15 E.R. 


1 (A) In the Goods of Duffy (1871), 


(1862), 15 Moo.P.C.C. 472; 6 LT. 763; 8 Jur.N.S. 


578, P.C.; 26 Digest (Repl.) 194, 1478. 
5 I.R.kiq. 506; 44 Digest 311, m. 





Also referred to in argument: | xe 
| ci rf 972: 1 Stark. 121; 1 Digest (Repl.) 707, 2n0 
Watson v. King (1815), 4 ¢ Ce ss, aS ae beac 
| R. 579; 1 Digest (Repl.) 366, 388. 
(1854), 3 EB. & B. 549; 23 


Montague (Mountague) v- 
17 Jur. 557; 1 W.R. 437; 1C.L. 


South Hastern Rail. Co. 


Stocasiger V- on. 6 
Stocasiger 605; 2 WR. 875; 2 C.L.R. 


9% L.1.0.8. 65; 18 Jur. 
6 Digest (Repl.) 19, 102. 
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M'‘Call v. Taylor (1865), 19 C.B.N.S. 801; 6 New Rep. 207; 34 L.J.C.P. 365; 
12 L.T. 461; 11 Jur.N.S. 529; 13 W.R. 840; 114 E.R. 803; 6 Digest (Repl.) 
19, 103. . ae 

Goldsmid v. Hampton (1858), 5 C.B.N.S. 94; 27 L.J.C.P. 286; BL, InT 0-8, 248; 
4 Jur.N.S. 1108; 6 W.R. 768; 141 E.R. 37; 6 Digest (Repl.) 71, — 

Harvey v. Cane (1876), 34 L.T. 64; 24 W.R. 400; 6 Digest (Repl.) 64, 572. ie 

Seard v. Jackson (1875), 34 L.T. 65, n.; 24 W.R. 159; 6 Digest (Repl.) 64, 571. 

Strange v. Fooks (1868), 4 Giff. 408; 2 New Rep. 507; 8 L.T. 789; 9 Jur.N.S. 
943; 11 W.R. 983; 66 E.R. 765; 26 Digest (Repl.) 197, 1499. 

Bonser v. Cox (1841), 4 Beav. 379; 10 L.J.Ch. 395; 5 Jur. 164; 49 E.R. 385, 
L.C.; subsequent proceedings (1844), 6 Beav. 110; 13 L.J.Ch. 260; 
2 L.T.0.8, 493; 8 Jur. 887, L.C.; 26 Digest (Repl.) 73, 519. 

Wulff v. Jay (1872), L.R. 7 Q.B. 756; 41 L.J.Q.B. 322; 27 L.T. 118; sub nom. 
Woulff v. Jay, 20 W.R. 1030; 26 Digest (Repl.) 193, 1461. 

Hateh v. Searles, Stanway’s Case, Conway’s Case (1854), 2 Sm. & G. ‘147; 
22 L.T.0.S. 280; 2 W.R. 242; 65 E.R 342; affirmed, 24 L.J.Ch. 22: 8 W.R. 
49, L.JJ.; 6 Digest (Repl.) 133, 983. 

Usher v. Dauncey (1814), 4 Camp. 97, N.P.; 6 Digest (Repl.) 64, 576. ; 

Straton v. Rastall (1788), 2 Term Rep. 366; 100 E.R. 197; 26 Digest (Repl.) 197, 
1501. 


Appeal from a decision of Kay, J., in an action by the plaintiff claiming that 
the surety had been discharged from his suretyship by the negligence of the defen- 
dant creditor and for a declaration that stock deposited as security with the 
defendant should be treated as discharged from all claims of the defendant in 
respect of money intended to have been secured by two bills of exchange, or for an 
account. Kay, J., dismissed the claim except for an account due to the defendant 
and held that, notwithstanding the death of the acceptor, the name of the drawer 
might be filled in. 

The plaintiff was the trustee in bankruptey of G. Noble, the surety, and the 
defendant was Sir T. White, the creditor. 

In November, 1874, G. Noble deposited with the defendant, Sir T. White, the — 
certificates for £505 stock in the Chigwell, Loughton, and Woodford Gas Co. as 
collateral security for a debt of £500 then due from J. K. Randle to the defendant. 
This debt had been primarily secured by two bills of exchange for £250 payable 
one on Noy. 18, 1874, and the other on Dec. 18, 1874. The first of these was 
renewed by another bill of exchange accepted by Randle, dated Nov. 18, 1874, 
for £250 payable at three months date, and it was in consideration of such 
renewal that the gas stock was deposited. 

The two bills of exchange contained no drawer’s name when delivered to the 
defendant, and they had not been completed by inserting the drawer’s name at 
the commencement of this action; the amounts and dates were duly filled in. 

J. KE. Randle died on Jan. 6, 1875, his estate being insufficient to pay the debt 
of £500. In April, 1875, when both the bills of exchange were due, G. Noble 
executed transfers of £405 of the stock to the defendant, retaining £100 in his 
own name to provide for his qualification as director of the company, 

G. Noble was made bankrupt on July 28, 1879. In the same year the defendant 
sold the £405 stock go transferred to him, and applied the proceeds in discharge 
of the debt of £500. 

The bills were never presented for payment, nor was the sum due on them 
ever paid. The defendant had never given Noble notice of their non-payment. 

On Mar. 15, 1880, the plaintiff as trustee in bankruptey of G. Noble commenced 
this action, to which the executrix of J. E. Randle was made a party by amend- 
ment, and contended that the defendant by his negligence discharged Noble 
from his suretyship, especially by leaving the name of the drawer of the bills 
in blank until the death of the acceptor, which rendered it impossible to fill them 
up, and they therefore ceased to be valid securities, 
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it Shaper eg man would have been payable on Nov. 18, 1874, but 
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acceptance which was to be paid on Dec. 18, 1874."’ 


50 
amount of the other 


He then set out a copy of the r : 
" ) enewed acceptance, dat fe S ve 
payable three months alter date, and continued ' ee 


The £500, the subject of such renewed acceptance and of the acceptance which 
wes paid on Dec. 18, 1874, was not paid; the non-payment of the .. . sum of 
£500 and the fact of the... acceptance not having been taken up, were the 
subject of constant conversation between myself and. ..G. Noble “and as to 
the first of the ... acceptances between myself and...J. KE. Randle and 
as to the second of such acceptances between myself and Kate Maria Randle 
his widow, and I constantly informed... G. Noble that it was my wish that 
the £500 should be repaid.” vaaith 


The case came before Kay, J., in March, 1882, when he held that, notwithstanding 
the death of the acceptor, the name of the drawer might be filled in, and dismissed 
the action, except so far as it asked for an account of the debt and of the proceeds 
of the stock which had been sold by the defendant. The plaintiff appealed. ; 


Higgins, Q.C., and Bradford for the plaintiff. 
Rigby, Q.C., and Shebbeare for the defendant. 


COTTON, L.J.—This case has been brought by way of appeal from a decision 
of Kay, J. The plaintiff represents Noble, who became a surety to the defendant 
White for a debt due from Randle. Randle is dead. Kay, J., refused the relief 
prayed, but directed an inquiry what was due to White and as to the proceeds 
of the stock. The objection of the plaintiff to this judgment is that it is not 
declared, as the claim asks, that the plaintiff's suretyship was discharged, he 
wishing to get back the stock: which was transferred as security, or the proceeds 
thereof. The facts are shortly these. In 1874, the defendant White lent a sum 
of money to Randle, and certain stock was deposited by Noble as security. Accep- 
tances were given by Randle to the defendant in blank, and remained in blank at 
Randle’s death. The stock deposited as collateral security has now been trans- 
ferred. The Statute of Limitations has run against the bills. é ee 

Several grounds were urged by the plaintiff. First, 16 was said se ae e 
agreed to become surety only for bills of exchange, and that arent ae ae ee 
whereas these are imperfect, and therefore ie niente RRR _ 
that argument is displaced when we look : ree MS euaes Hee BF ne 


fence y are spoken of : 
the statement of defence they are 8] saints et Gott to the interrogatories 


at the time what the documents really were. The 
evidence beyond that to show what really took 
to the conclusion that Noble knew what the 
ills of exchange, but acceptances 


it is clear that Noble knew 
plaintiff comes here without any 
place; and from it we must come pee 
documents were; that they were not pertec 
only. ‘That disposes of the first point. 
It was said that the documents ar ! 
“peer ee eat sie cnc doth no one had power to fill a up. 
cela ae * ‘dod by Kay, J+ who held that they could be ei 
no nlelry wer m4! ages it <# correctly decided. The power whieh : > 
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defendant had to fill up » MOce 


not bills of exchange and not promissory 
filled up and made perfect before the 


jtances 
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being appointed by Randle, his agent, to fill them up on his behalf, but in conse- 
quence of a contract that the person to whom they were given, or anyone authorised 
by him, should be at liberty to fill them up. That contract was not put an end 
to by the death of the acceptor; therefore Kay, J., was quite right. Notwithstand- 
ing the death of the acceptor, the power remains, and they may be still made 
good bills of exchange. . 

It is said that if filled up in proper time they might have been presented and 
payment enforced. That question does not arise here. Noble never required 
that they should be filled up. The principle is this: That if there is a contract, 
express or implied, that the creditor shall acquire or preserve any right against 
the debtor, and the creditor deprives himself of the right which he has stipulated 
to acquire, or does anything to release any right which he has, that discharges the 
surety; but when there is no such contract, and he only has a right to perfect 
what he has in his hand, which he does not do, that does not release the surety 
unless he can show that he has received some injury in consequence of the 
creditor’s conduct. That is laid down by Biacksurn, J., in Polak v. Everett (1). 


Here, although these acceptances were not perfected, there is no evidence that. 


anything could have been recovered from the debtor if they had been; therefore 
the surety is not entitled to anything in the nature of damages for being deprived 


of an advantage which he otherwise would have had. The surety is not now ~ 


prevented from getting the acceptances filled up, though, of course, they would not 
be of any use if the statute were pleaded. A surety is not discharged merely by 
the negligence of the creditor. If he had required them to be enforced and the 
creditor had refused, the surety might have been discharged; but he is not dis- 


charged merely by the laches of the creditor, for this reason—that the surety may I 


at any time pay off the debt and sue the debtor in the name of the creditor, or 
call on him to sue. 


Then it was contended that the bills were not presented, and that no notice 


of dishonour was given to Noble, which it was said he was entitled to have. But - 


the rule as to notice of dishonour applies only to parties to bills of exchange, 
not to persons who are interested in them without being parties. If any authority 
is required, we have Hitchcock v. Humfrey (2) where it was expressly decided that 
the surety for payment of a bill is not discharged although he has received no 
notice of the dishonour of the bill. 

The same thing was laid down in Black v. Ottoman Bank (3). It was there 
said (15 Moo.P.C.C. at p. 484) : 


‘The cases referred to upon bills of exchange turn upon a different principle, 
viz., that by mercantile usage a contract is implied by the holder to give notice 
of dishonour, within a certain time, to the drawer or indorser, who stands 
in the situation of surety for the acceptor.”’ 


I am therefore of opinion that the appeal must be dismissed, but there must be an 


account of what was due to the defendant, and of the proceeds of the sale of the 
stock. 


LINDLEY, L.J.—I am also of opinion that this appeal substantially fails. On 
the evidence before us it is clear to me that Noble knew from the beginning of 
the transaction what the documents were, that the drawer’s name was not filled 
in, and that they were not perfect bills. It is a Strong thing to contend that the 
defendant is to be deprived of his Security because, as is contended, these 
acceptances are useless bits of paper. 

The points relied on were, first, that the defendant did no 
the security. But he is in a position to hand over the acc 
state in which he received them, for better, 
with the rule that the creditor must hand 
said that it was his duty to present the b 
the surety of their non-payment. That de 


t fill up and perfect 
eptances in the same 
for worse; he is able to comply strictly 
over what he gets to the surety. It is 
ills for payment and to give notice to 
pends on the custom of merchants. It 


1 
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led } g 2 is ¢ erence in this respect betw y 
are sureties for the payment of a bill and th cae 


hose ‘who are parties t 
Bytes on Brits (12th Edn.), p. 295, the author Says: parties to the bill. In 


“A man merely guaranteeing the pay i 

g payment of a bill, but not a party to it, is 
not discharged by the neglect of the holder to give him notice of dishonour. 
unless he has been actually prejudiced by such neglect.”’ . 


It was-said that the defendant had discharged his surety by holding the bills 
till the Statute of Limitations had run. Is it the law that a creditor who neglects 
to sue his debtor till the statute has run will thereby discharge his surety? There 
is no decision to that effect. On the contrary, the true principle is that mere 
omission to sue does not discharge the surety, because the surety can himself set 
the law in operation against the debtor. 

That disposes of most of the grounds of appeal. As regards the judgment of 
Kay, J., the point on which he decided it is new. There appears to be no authority 
on the subject, except the Irish case In the Goods of Duffy (4). I am not disposed 
to. differ from the judge on that point. He has dismissed the action with costs, 
except ordering the account against the defendant, and I think he was right. 

The plaintiff's counsel contends that he ought to have had judgment against the 
personal representative of Randle. This was not asked for in the court’ below, 
but it is now contended that it would be right to give liberty to the plaintiff 
to go in_and prove against Randle’s estate in an administration suit. He can go 
in and prove if he likes. I do not understand that the judgment precludes him 
from doing so, but I see no objection to insert a proviso in the judgment reserving 
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FRY, L.J.—I am of the same opinion. The question before Kay, J., was whether 
such a document as we have in this case can be filled up after the death of 
the acceptor; and it was.argued that the delivery of the acceptance conferred 
an authority to fill it up which came to an end with the death of the person 
who gave it, and therefore that it was too late now to make the acceptance a 
In my judgment that reasoning proceeds upon a false proposition. 
It is not by an authority, but by a contract between the acceptor and the intended 
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Re COTTON’S TRUSTEES AND LONDON SCHOOL BOARD 


[CHANCERY DIVISION (Fry, J.), February 10, 11, 1882] 


[Reported 19 Ch.D. 624; 61 L.J.Ch. 514; 46 L.T. 818; 
| 30 W.R. 610] 


Settlement—Will—Power of sale—Duration of power—Ezercise by trustees after 
property absolutely vested in beneficiaries—No election to take property and 
extinguish trusts—Intention of settlor—Perpetuities. 

Where trustees of a will or settlement have been given a power of sale over 
land comprised in the instrument they can exercise that power after the 
property has, under the trusts, become absolutely vested in persons who are 
sui juris, provided that, on construction of the instrument, such an exeréise 
appears to have been intended by the testator or settlor, and provided that the 
duration of the power does not offend the rule against perpetuities and the 
cestuis que trust have not elected to take the property and thereby extinguish 
the trusts. ; 


Notes. The Vendor and Purchaser Act, 1874, has been repealed by the Law 
of Property Act, 1925, s. 207, Sched. 7. Section 49 of the Act of 1925 now deals 
with applications to the court by vendor and purchaser: (see 20 Hatspury’s 
Sratutes (2nd Edn.) 541). 

Considered: Re Sudeley and Baines, [1894] 1 Ch. 334. Distinguished: Re 
Dyson and Fowke, [1896] 2 Ch. 720. Considered: Re Jump, Galloway v. Hope, 
[1903] 1 Ch. 129. Followed: Re W. d R. Holmes and Cosmopolitan -Press, Ltd.'s 
Contract, [1943] 2 All E.R. 716. Referred to: Re Horsnaill, Womersley v. 
Horsnaill, [1909] 1 Ch. 681. 

As to election to conversion by several owners, see 14 Hauspury’s Laws (3rd 
Edn.) 586; and for cases see 43 Dicest 900 et seq. As to duration of powers, see 
29 Hauspury’s Laws (8rd Edn.) 838. As to satisfaction. and exercise -of powers, 
see 30 Hatssury’s Laws (3rd Edn.) 286; and for cases see 37 Digest 115; 


Cases referred to: 

(1) Mortlock v. Buller (1804), 10 Ves. 292; 32 E.R. 857; 43 Digest 910, 3507. 

(2) Peters v. Lewes and East Grinstead Rail. Co. (1881), 18 Ch.D. 429; 50 L.J.Ch. 

839; 45 L.T, 2384; 29 W.R. 874, C.A.: 48 Digest 901, 3442. 
Also referred to in argument : 

Lantsbery v. Collier (1856), 2 K. & J. 709; 25 L.J.Ch. 672; 28 L.T.0.8S. 35; 4 
W.R. 826; 69 E.R. 967; 48 Digest 901, 3435. 

Wolley v. Jenkins (1856), 23 Beav. 58; 26 L.J.Ch. 379; 53 E.R. 21; affirmed 
(1857), 28 L.T.0.S. 362; 8 Jur.N.S. 321: 5 W.R. 281, L.C.; 87 Digest 116, 
476. 

Taite v. Swinstead (1859), 26 Beav. 525; 33 L.T.0.8. 312; 5 Jur.N.S. 1019; 7 
W.R. 373; 58 E.R. 1001; 37 Digest 116, 477. 

Re Brown’s Settlement (1870), L.R. 10 Eq. 349; 39 L.J.Ch. 845; 18 W.R. 945; 
43 Digest 901, 3439. 

Adjourned Summons under the Vendor and P 
whether the trustees of a w 
to certain land without the 
the will. 

By his will, dated July 6, 
Common Estate 


é urchaser Act, 1874, to determine 
ill could, under their powers of sale, make a good title 
concurrence of the persons beneficially entitled under 


1865, the testator, William Cotton, gave his Bow 
mi unto and to the use of his trustees, their heirs, executors, 
administrators, and assigns, upon the several trusts and for the following purposes ; 
viz., on trust that the trustees should raise £30,000 by way of mortgage on the 
estate, or some part thereof, and should stand possessed of the garam and the 
interest thereof on the trusts thereinafter declared, and (subject as aforesaid) that 
the trustees should, for so long as they should think fit, during a period com- 


: 
| 


' 
. 
| 
| 


j j wel) wnt wi 
comprised in the agreement W 
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piration of a term of twenty-one years, 
Survivor of the several persons named 
manner they should deem expedient, 


mencing at his decease and ending at the ex 
to be computed from the decease of the last 
in his will, manage the estate in whatever 
they exercising, as regarded such management, all and every or any of the powers 
and discretions thereinafter given to them, in conformity, nevertheless, with the 
express restrictions and qualifications thereinafter contained. 

The testator also declared that, subject thereto, his 
and possessed of the estate in trust for his wife during 
trust for the benefit of his eight children in equal shares. 

The testator then stated that his Bow Common Estate consisted in part of 
building sites and land adapted for building, and of incomplete buildings and 
works, and that it was his wish that such sites and land should be built upon, 
laid out for building, or otherwise improved, and that the incomplete buildings 
and works should be completed as expeditiously as circumstances would reasonably 
admit of, and then proceeded to give the trustees various specific powers of manage- 
ment, authorising them to grant leases, etc., to enter into contracts for building, 
to build, to lay out roads, and generally to manage the estate, for which purpose 
he gave them very wide powers. He created a special fund, which he called his 
Bow Common Estate Capital, which consisted of a fund which might be in the 
hands of certain bankers to a particular banking account and moneys whith he 
had invested by way of mortgage upon this particular estate, and directed that this 
Bow Common Estate Capital should be applied in furtherance of his thereinhefore 
recited wish respecting his Bow Common Estate, and be disposed of in such 
manner as his trustees in execution of the trust for and powers of management 
thereinbefore contained should order or direct; and the capital was ee 
belong to the persons to whom the beneficial interest in the rch oe 
further provided that it should be lawful for his trustees, a oe penile ~ 
during the said period, commencing on the day of his decease anc snip strietiin 

f irati fh a ter ‘ twenty-one years from the decease of the last 
day of the expiration ef a term of tw = y He ae Sei Wer goes 
; iv » several persons name 5 i chee pte 
pidehes tony sankey i or parts thereof, either wholly or partially freed from 
all or any of the mortgages ee ae iee1s atter Gueldcath OF tha tridow, 

The testator died on Dec. 1, 8 Sere ma dent tivelrienicn) Sane 
the trustees contracted to sell a portion o Y A ‘ llv entitled under the will were 
The Board objected that, if all the persons sgn tor ey eemeeanatetc 
sui juris, they were in a position “ dt fanaa ire iremperieareboras 
them, and that the ere otreale ae a oenai as the property was primarily given 
ote a spececngglont pr unexpired, to sian ra ier ies 
es a an th sto, they insisted that the power of sale still wer st ald join in 
Ueeele pcan wei i yersons beneficially entitled under the will shou aie 
then required that snipe , de lined to comply with this requisition, an 1 
the conveyance. The trustees 0ee sking the opinion of the court whether they 
upon took out the present summons, as g 


ty 
-, a valid assurance of the property 
ill. power to sell and to make a valid assu SS ae 
ee a set Rel j Board, without the concurrenc¢ , 

poten ee Board as the purchasers 


trustees should stand seised 
her life, with remainder upon 


p » , 5] ] , 1 h 
er n as to ve { suc h pro ye rt y n { ( 
pe! son o! 2»ysons so 


thereof in fee simple. bale 
IW. W. Karslake, Q.C., and C. J, Ruscomoe 
A. R. Kirby for the Board. 


oole for the trustees. 


trustees ol the will of the testator, pire 

hether the m the London School Board wit ou 
ce It appears that the beneficial 
‘n undivided eighths in certain persons, 
nye .« that, whenever the interests 
ee abe on or persons who are 
) come to an end, 


FRY, J.—The question is whet 
Cotton, have power to sell gerne . : 
the concurrence of any other syne ee 
interest in the property in peated ) Pn ? 

it has been argued on aie sgl ‘ly vested in a pel 
ood . wi le _ “— sbaolute'y { ro erty have 
under A will Pe aah coivend with regard to that propert 
sui juris, any existing 


r persons. 
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Before proceeding to consider that argument, ui must observe that there is the 
greatest possible distinction between the determination of a power under the 
instrument which created it and its extinction by the concurrence olf the persons 
who are entitled to take the property which is the subject of the power. The 
former appears to me, subject to the question of the power going beyond the 
period allowed by law for the duration of such powers, to be a mere question of 
the intention of the donor of the power, as evidenced by the instrument by which 
the power was created. It seems needless to dwell upoh that, because if the power 
be valid the sole question is whether it has been created, and that again is really a — 
question of intention and of construction. | 


i | 
] 


Lorp Sr. Leonarps (SuGpEN) in his book upon ‘‘Powers”’ has pointed out that 
that is the true criterion as to the existence of powers. Referring to the cases 
arising out of settlements he says ((8th Edn.), at p. 859) : 


“Tt frequently happens that a tenant for life of an estate in strict settlement, 
with the ultimate remainder to himself in fee, with powers of leasing, join- 
turing, charging portions, sale and exchange, etc., acquires the fee by the 
failure of the limitations intermediate between his life estate and remainder} _ 
and it may be questioned whether all these powers continue after the accession b 
of the fee. Perhaps the better opinion is, that the powers cannot be exercised 
after the union of the estates, on the ground, not that the powers are merged, 
but that according to the true construction of the settlement they were not to — 
be exercised after the determination of the limitations which they were intended 

to overreach. To this there could be no objection; it would not affect any 
prior exercise of the power, although by will.” 


Then he refers to one of the earliest cases upon this question, Mortlock v. Buller 
(1), in which a settlement had been made, and during the life of the tenant for life, 
the life estate had united with the ultimate remainder, and he then observes: 


“The substantial ground upon which such a power in trustees should be held ~ 
not to be subsisting is, that the intention of the settlement was to confine it — 
to the time during which the uses of the settlement existed.”’ 

H 


Accordingly it is well ascertained that, where there is a settlement of real estate, 
either by will or by deed, and the settlement ultimately carries the land to a person 
entitled in fee simple, and there are powers couched in general words and without 
limitation as to time, which are, nevertheless, obviously intended to be exercised 
only during the subsistence of the intermediate limitations, there, the moment 
the estate in fee is vested the powers are at an end, because it was the intention of 
the settlement that they should subsist only during the intermediate limitations. 
In that case, therefore, the vesting of the estate absolutely in the persons ultimately 
entitled is an indication that, according to the true construction of the settlement, 
the intention of the settlor with regard to the powers has come to an end. That is 
an illustration of the principle that you must look at the intention of the settlor or 
testator. 

Another case recently decided may be referred to to show the way in which the 
courts look at the intention. In Peters v. Lewes and East Grinstead Rail. Co. (2) 
a power was created for the purpose of dividing the property among the persons 
who were ultimately to take it absolutely. If the court had there held that the — 
absolute vesting of the ultimate interests had put an end to the power, they would T 
ini in ig ie object and intention of the creator of the power, and accordingly 
the court held that the power subsisted, ‘ithstanding i . 
cena alle atetanaaaan l sted, notwithstanding that the ultimate estates 

So here the question is, What was the intention of the settlor or devisor? T 
my mind that is reasonably apparent. The testator was possessed of a large build. 
a ore called **The Bow Common Estate,’’ which he gave to certain rae 
who are the present applicants, ; ise t 
and then Head taaied ‘4 oe Werte mat ees pes hi erred te 

a om his death to the expiration 


; 
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~ he ay Mpeg ea: from the death of the survivor of all the persons named in 
his will. The object of so limiting that period was to keep the estate together 
for the purpose of management as long as the law would permit. He then gave the 
benefit of the estate to his wife for her life, with remainder in undivided ecanties 

which are stated to have become vested in persons who are now sui juris. Daas 
the term to which I have already referred he directed the trustees to manage the 
estate. The object of the testator is made plain by the recital which is aontaiaad 
in the will. He clothes his trustees during the period to which I have referred 
with very ample and very ‘specific powers of management. They may enter into 
contracts for building, they may build, they may lay out roads, they may make 
advances to builders, they may lease, and lastly they may sell; and it is under that 
power of sale that the present contract has been made. Moreover, the testator 
by his will created a special fund, which he called his ‘‘Bow Common Estate. 
Capital,” which was to be used by the trustees during this period as the capital 
for carrying on building operations upon his estate, and it was ultimately to vest 
in a manner corresponding with the limitations of the estate. 

Nothing can be more plain, to my mind, than the intention of the testator that, 
during the period to which I have referred, the estate and the fund should be 
managed together by the trustees as a common concern, in order to utilise and 
improve the estate. That was his intention, and it would be a violation. of his 
intention if I were to hold that it had come to an end by the absolute vesting of 
the beneficial shares. Nothing could be more inconvenient than for persons entitled 
to undivided eighths to have the management and carrying on of a concern of 
this kind. . The case is very similar to that which would have occurred if the 
testator; being the owner of a business and land connected with it, had vested 
the business in trustees for the purpose of their carrying it on during the same 
period. It would be very difficult in such a case to say that the intention of the 
testator was that the power should come to an end when the beneficial interests 
in the business had become absolutely vested. 

The question, therefore, in my judgment, being merely one of intention, I con- 
clude that the intention of this testator was that this enterprise should be carried 
on during that period which he has indicated. It has not been suggested that that 
period transgresses the law against perpetuities, and therefore it is valid. I am not 
deciding that the persons beneficially interested might not at any moment put 
an end to the power and the trusts connected with the term; but ne ne! rs 
suggestion that they have yet done so. The power must sae 2 rei Ae 
be still subsisting, and the trustees can make a good title under 16 withou e 


concurrence of anyone else. 
Order accordingly. 


Sons; Gedge, Kirby, Millett & Morse. 


Solicitors : Prideaux & . 
[Reported by W. C. Biss, Esq., Barrister-at-Law.} 
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DAVIS v. HARFORD 


{| Cuancery Division (Chitty, J.), November 15, 16, 1882] } 
[Reported 22 Ch.D. 128; 52 L.J.Ch. 61; 47 L.T. 540; 31 W-R. 61] 


Settled Land—Tenant for life—Powers—Leasing—Agreement to grant lease— 
Death of tenant for life before execution—Hquitable exercise of power of 
leasing—Legal title vested in trustees—Trustees bound to execute lease. 

The tenant in possession of real estate devised in strict settlement entered 
into an agreement with the plaintiff to grant him a building lease under a 
power in the will given to any tenant for lite and also to the trustees during the 
minority of any tenant in tail. The tenant for life died without having 
executed the lease and left an infant tenant in tail. Thereupon the power of 
leasing became vested in the trustees who declined to execute the lease to the 
plaintiff who had entered under the agreement and erected buildings. 

Held: the agreement being within the power was an equitable exercise of 
the power of leasing which gave the plaintiff a perfect equitable title binding - 
on all claiming under the settlement, and the trustees who were enabled to 
vest the legal estate were bound to execute the lease. 


Notes. This case was decided before the Settled Land Act, 1882, had come 
into force. This Act is now repealed and the relevant ss. 2 (5), 12; and 60, are 
now replaced by ss. 19, 43, and 26 of the Settled Land Act, 1925, respectively: 
(see 23 Hatssury’s Statutes (2nd Edn.) 55, 114, 72). 


As to validation of defective leases in equity, see 23 Hatssury’s Laws (8rd Edn.) 


421; and for cases see 40 Dicrsr (Repl.) 772 et seq. As to persons who may claim 
relief in case of defective execution of powers, see 830 Hatspury’s Laws (3rd Edn.) 
273; and for cases see 28 Dicest (Repl.) 549 et seq. 


Case referred to in argument : 
Shannon v. Bradstreet (1803), 1 Sch. & Lef. 52; 40 Digest (Repl.) 772, *494. 


Special Case in an action for specific performance. 

P. J. Miles, by his will made in 1842, devised his estates in the county of 
Gloucester to the use of his second son P. W. 8S. Miles, for life, with remainder 
to the use of trustees, during the life of such son, to preserve contingent remainders, 
with remainder to the use of the first and other sons of P. W. 8. Miles successively 
in tail male, with remainders over. The will contained powers of leasing, includ- 
ing a power for a tenant for life in possession, and also for the trustees during 
the minority of any tenant for life or in tail, by deed to grant building leases for 
ninety-nine years. 

The testator died in 1845, and in July, 1881, P. W. S. Miles, being tenant for 
life in possession, entered into an agreement with G. Davis, the plaintiff, to grant 
under the powers in the will a building lease of part of the estates for ninety-nine 
years, and the plaintiff entered upon the land and erected buildings thereon pursuant 
to the agreement. In October, 1881, P. W. S. Miles died without having com- 
pleted the agreement. to grant a lease and leaving an only son, P. N. Miles an 
infant, who thereupon became tenant in tail. 

The question arose whether the trustees, as the persons in whom the powers 
of leasing were vested during the minority of the tenant in tail, had power to grant 
a lease for the purpose of effectuating the agreement entered into by the tenth 
for life. It was admitted that the agreement was both within the 4 
power, and had been carried out by the plaintiff. 

Dunning for the plaintiff. 

H. M. Mills for the defendants, the trustees. 


terms of the 


CHITTY, J.—The actual point I have to decide is not cov 


authority, but the ease is a simple one. The tenant for life having under the 
5 


ered by direct 
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A settlement a power of granting building | 
laintiff : = § leases, entered into an acre : 
Ree ag a pen . ae lease. It is admitted that i papel 9 
The plaintiff eis SPN a was an equitable exercise of the power of Te a 
Inasmuch, therefore ths : “a agreement and erected buildings on hasta 
Ealbe Gh pegs x aper ere is a power of leasing in the settlement. and * t 
Be ntiidoThe nl q ney exercised, all persons entitled under the patiisnient : 
2a ea ae me is how the legal estate is to be vested in the ve 
Sasrig bound Ly i ‘able title, and all persons entitled under the settlem ai 
we done ass Ee aie whether the parties who have the control of the mt 
‘ mai — a oN yeas effect to the contract, are authorised by the nen 
thea reement fi d ‘og of opinion that they are authorised to grant the sa It 
By mi “sgn “4 a x een for a lease not in accordance with the power, my o ‘See 
Tk: : Pa hints ¥ erwise; but since all parties under the settlement are Pass b 
“wef ge oi cit and the equitable interest is effectually passed to Fk 
— ’ of opinion that the persons who are enabled by the power to vest th 
gal estate are bound to give effect to the exercise of the 
the necessary deed. POWERED i Sree 


Judgment for the plaintiff for specific performance with costs. 
Baltaitors : Meredith, Roberts & Mills, for Osborne, Ward, Vassall & Co., Bristol 


[Reported by Reainatp B. Scuomperc, Esq., Barrister-at-Law.] 





Re HODGSON.. BECKETT v. RAMSDALE 


s Hannen, P., Bowen and Fry, L.JJ.), November 


F 


[Court or AppgaL (Sir Jame 
9, 10, 12, 1885] 
[Reported 31 Ch.D. 177; 55 L.J.Ch. 241; 54 L.T. 222; 34 W.R. 127; 
2 T.L.R. 73] 


Administration of Estates—Claim on estate-—Evidence—Hvidence of claimant— 


Need of corroboration. 
There is no rule of law laying down t 
evidence of the claimant given in supp 


deceased person before that claim ca .ecessar, 
absence through death of one of the parties to the alleged transaction it is 


natural that, in considering the statement of the survivor, the court will look 
H for corroboration in support of it, but, if the evidence of the living party brings 
conviction to the tribunal who has to try the question, there is no rule of law 


which prevents that being acted on. - 

Observations of Fry, L,J., om the procedure to be followed where an 
administration decree is obtained by a separate creditor against the estate of 
a deceased partner and proof is afterwards tendered by a creditor of the partner- 


I ship. 
Partnership—Dissolulion—Notice—Publication in Londor 
creditors’ actual knowledge 0! dissolution. 


d ns have had dealings with a part pl 
Bee. Téaton Gazette of the dissolution of the partnership is not 


sufficient to affect such persons with notice if they continue to give credit on 
the footing of the continuance of the partnership, be ssuahgrse to naan 
thern with notice, that actual knowledge should be brought home to whem. 


hat there must be corroboration of the 
ort of a claim against the estate of a 
n be established. In the necessary 


1 Gazette—Need to prove 


tnership firm the mere publica- 
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Estoppel—Res judicata—Partnership debt—Claim against estate of deceased 
partner—Death of surviving partner—Claim against surviving partner's | 
estate. 

A father and his son, being in partnership, became indebted to the plaintiffs. 
The son having died, the father commenced an action for the administration 
of his estate, and creditors of the firm, not being aware that the father had 
been a partner in the firm, carried in a claim for their debt against the estate 
of the son, and were declared to be entitled to a dividend. Two years later 
the father died, and the creditors, having discovered that he had been a 
partner, commenced an action for the administration of his estate which they 
claimed to make liable for the debt. 

Held: the proceedings taken by the creditors in the previous action did not 
constitute the matter res judicata so as to prevent them proving in the Jater 
action for their debt, but they must undertake to postpone their dividend 
out of the son’s separate estate to the claims of his separate creditors. 


Contract—Debt—Joint contractors—Joint debtors—Action maintainable against 
all or one—One cause of action. << 
Per Bowen, L.J.: In the case of a joint contract and joint debt, as distin- 

guished from a case of joint and several contract and joint and several debt, 
there is only one cause of action. The party injured may sue at law all the joint 
contractors, or he may sue one, subject in the latter case to the right of the 

single defendant to plead in abatement, but whether an action in the case of a 

joint debt is brought against one debtor or against all the debtors, or continued 

against one debtor or all the debtors, it is for the same cause of action. There 

is only one cause of action. 

Notes. Considered: Wildish v. Fowler (1888), 5 T.L.R. 118; McLeod v. Power, 
[1898] 2 Ch. 295. Followed: Rawlinson v. Scholes (1898), 79 L.T. 850. Referred 
to: Re Farman, Farman vy. Smith (1887), 57 L.J.Ch. 687; Blyth v. Fladgate, . 
Morgan v. Blyth, Smith v. Blyth, [1891] 1 Ch. 337; Moore v. Knight, [1891] 1 
Ch. 547; Wegg Prosser v. Evans (1894), 64 L.J.Q.B. 1; Isaacs v. Salbstein, [1916] 
2 K.B> 139. | 

As to res judicata, see 15 Hatssury’s Laws (8rd Edn.) 184-187, and as to actions 
against partners, see ibid., vol. 28, pp. 519-525. For cases see 21 Diarst (Repl.) 
225 et seq., and 36 Dicrsr (Repl.) 513 et seq. 

Cases referred to: 

(1) Kendall v. Hamilton (1878), 3 C.P.D. 403; 47 L.J.C.P. 665; 39 L.T. 250 
C.A.; affirmed (1879), 4 App. Cas. 504; 48 L.J.Q.B. 705; 41 L.T. 418; 98 
W.R. 97, H.L.; 21 Digest (Repl.) 294, 593. 

(2) ane v. ae (1844), 18 M. & W. 494; 2 Dow. & L. 382; 1 New Pract. Cas 
72; 14 L.J.Ex. 29; 4 1.7.0.8. 174: . 1127; 158 E.R. 206: onl 
FReSuy cee pon: 8 Jur. 1127; 158 E.R. 206; 21 Digest 

(3) Liverpool Borough Bank v. Walker (1849), 4 De G. & J. 24; 45 E.R. 10 


L.JJ.; 6 Digest (Repl.) 105, 805. | 
(4) Jacomb v. Harwood (1751), 2 Ves 265; 4 : i 
iia (1751) es. Sen. 265; 28 E.R. 172; 3 Digest (Repl.) 


(5) Hills v. M‘Rae (1851), 9 Hare, 297; 20 L.J.Ch. 583; 17 L.T.0.8. 242: 15 
Tur. 766; 68 H.R. 516; 24 Digest (Repl.) 873. 8699. ‘ite ibaa 
Also referred to in argument: 
Pennell v. Roy (1858), 3 De G.M. & G. 126. 
ahs v. Fryer (1789), 2 Cox, Eq. Cas. 201. 
arton v, ! 520; i 
HOY Soi (1803), 8 Ves. 520; 82 E.R. 456, L.C.; 20 Digest (Repl.) 


Parker v. Ringha 1864 535 + : : 2 
PO A es (1864), 88 Beav. 535; 55 E.R. 476; 23 Digest (Repl.) 353, 


Scarf v. Jardine (1882), 7 App. C ‘ 
> App. Cas. 345; 51 L.J.Q.B. 612; 47 L.T. ; 
893, H.L.; 21 Digest (Repl.) 299, 633. } wae, 


A 


C 
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Munster v. Cox (1885), 10 App. Cas. 680; 55 L.J.Q.B. 108; 53 L.T. 474; 84 
W.R. 461; 1 T.L.R. 542, H.L.; 21 Digest (Repl. 296, 614...0=°~O*~*~S 

Re McRae, Forster v. Davis, Norden v. McRae (1883), 25 Ch D. 16; 49-L.T 
544; 82 W.R. 804, C.A.; Digest (Practice) 772, 3369." he 

Neve v. Weston (1747), 8 Atk. 557. 

Hill v. Wilson (1878), 8 Ch. App. 888; 42 L.J.Ch. 817; 2¢ 238; if 
757, L.JJ.; 24 Digest (Repl.) 786, Mi 

Re stant shige v. nel erik 23 Ch.D. 267; sub nom. Re Wynne-Finch, 

ynne-Finch v. Wynne-Finch, 48 L.T. oh: 526 ; 24 Digest 

As aorta y T. 129; 81 W.R. 526, C.A.; 24 Digest 

Re Whittaker, Whittaker v. Whittaker (1882), 21 Ch.D. 657; 51 L.J.Ch. 737; 48 
L.T. 802; 80 W.R. 787; 23 Digest (Repl.) 414, 4851. . 


Appeal by the defendants from a decision of Bacon, V.-C., in ‘an action brought 
by Beckett & Co., bankers, at Beverley, trading under the name of the ‘York 
and East Riding Bank,’’ against the executors of James Hodgson, deceased, 
claiming the sum of £3,189 11s. 6d., the balance of the banking account of Hodgson 
& Co. with the plaintifis. 

J. B. Hodgson, the son of James Hodgson, for some years previous to 1873 
carried on thé business of a brewer near Beverley, in partnership with Fhomas 
Gibson, and this firm kept their account at the plaintiffs’ bank. In 1873 James 
Hodgson bought this business and entered into a partnership with his son, the 
deed of partnership being dated Jan. 19, 1874. From the evidence of J. R. Pease, 
the managing partner of the plaintiff firm, it appeared that James Hodgson and 
his son J. B. Hodgson called at the bank gn Oct. 1, 1873, and informed him that 
Gibson had retired from the firm of brewers and that they were going to carry on 
the business in partnership, and expressed a wish to continue the account of the 
firm with the bank. Mr. Pease showed them that there was a balance due from 
the old partnership of Hodgson and Gibson, and at their request it was transferred 
to the account of the new firm, Hodgson & Co., but there was no entry in the 


books to show who were the members of the new firm. On Sept. 5, 1877, the 


partnership between the father and son was dissolved, and the son continued to 
carry on the brewery alone. The dissolution was advertised in the ‘London 
Gazette’? and in the ‘‘Hull News,”’ but Mr. Pease stated that the firm did not 
take either of those newspapers, and partners in the plaintiff firm swore that they 
had no knowledge of the dissolution. The account was carried on without any 
alteration. In November, 1880, J. B. Hodgson became too ill to attend to the 
business. There being a- balance due to the plaintiffs on the account of Hodgson 
& Co., Silvester & Son, the plaintiffs’ solicitors, wrote to Levett a4 beer 
the solicitors of James Hodgson, ee se? see ee: we fee pm i 
j ‘ ‘ deson’s solicitors, had written to say they 0 , 
Poles [pana to accept the responsibility of the aoe ae had sug- 
gested that Levett and Champney should be written to thereon, continued : i 
“Our clients have always considered Mr. nee caeeeh prt es 
aetioredorsthe belentls alben ee eects reasonable limits.”’ 
arrangements must be made for reducing the de 


On Nov. 8 Levett and Champney replied sa 


dgson this morning on 
he balance due to the 


ying: 
the subject of your letter. 
“We have seen Mr. James Ho ae ai wae 
He denies any liability for payment of t Ne 
Riding Bank from his son, J. B. Hodgson. | Se nat ee 
Stirs, Bb Hodgson died, and, immediately alter Serer bey 
In July, 1861, J. Db. e fon the administration of his estate, elt e g potion 
oh 9 tle aga this action the plaintiffs carried in “d c ae ben 
- aang tie ota 1 ie ‘ the balance due to them from the firm : mee ~ 
reach ees a 8) Hodgson The claim was eres ace 7 ao oH 
‘go, at the death of J. b- . + m ve had not yet received any © 
in the ead had been declared, but the plaintiffs hac y 
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it. In 1883 James Hodgson died, and on May 29 in that year the plaintiffs 
solicitors wrote to Levett and Champney, giving them notice not to distribute the 
estate of James Hodgson until the balance due to them from Hodgson & Co. had 
been paid, and saying : ' 
‘We now find that the late Mr. Hodgson, the father, was a partner in this 
firm in and after the year 1875, and no notice, actual or constructive, was 
given to the bankers on his retirement.”’ 


On July 25, 1883, the plaintifis commenced this action against the executors of 
James Hodgson for the administration of his estate, claiming the sum of 
£3,189 lls. 6d., as the balance due at the time of his death from Hodgson & Co. 
The defendants contended that the estate was not liable, on the ground that James 
Hodgson was only a dormant partner in the firm of Hodgson & Co. ; that the 
plaintiffs were not aware that he was a partner, and did not give credit to him; 
and further, that, if the plaintifis had notice of the partnership, they also had 
notice of the dissolution in 1877. They also contended that the plaintiffs, having 
proved against the estate of J. B. Hodgson, had elected to treat the debt as the 
separate debt of J. B. Hodgson, and had released James Hodgson’s estate from 
liability. The case was heard on Feb. 16, 1885, by Bacon, V.-C., who held on the 
evidence that the bankers had notice of the partnership between James Hodgson and 
J. B. Hodgson, and gave credit to the firm, but had no notice, actual or con- 
structive, of the dissolution of the partnership; and that the plaintiffs were not 
prevented from claiming against James Hodgson as the surviving partner, in con- 
sequence of their having proved against the estate of the deceased partner, J. B. 
Hodgson. He, therefore, gave judgment for the plaintiffs, and directed an account 
of what was due on the banking account at the death of James Hodgson. From 
this decision the defendants appealed. 


Sir Richard Webster, Q.C., Marten, Q.C., and Nalder for the defendants. 
Crossley, Q.C., Barber, Q.C., Solomon and Silvester for the plaintiffs. 


Cur. adv. vult. 
Nov. 12, 1885. The following judgments were read. 


SIR JAMES HANNEN, P.—The plaintiffs, who are bankers, seek to recover 
from the representatives of James Hodgson, deceased, a sum of money in which 
they say the firm of Hodgson & Co. was indebted to them, and they allege that 
they had notice that the deceased James Hodgson was a member of that firm 
before they gave credit to the firm of Hodgson & Co., and that they never had any 
notice or knowledge that James Hodgson had retired from that firm and so with- 
drawn the authority to his original partner, John B. Hodgson, to pledge his credit, 
and therefore the credit was given to James Hodgson and his son, and that James 
Hodgson is liable. The defendants deny that there ever had been any holding 
out of James Hodgson to the plaintiffs as a member of the firm of Hodgson & Co., 
and they further deny that the plaintiffs had no notice of the withdrawal of 
James Hodgson from the firm. 

On the first point, the fact whether or not the plaintiffs had notice of the con- 
nection of James Hodgson with the firm, the evidence of Mr. Pease, one of the 
plaintiffs, was distinct and circumstantial. It is said on behalf of the defendants 
that that evidence is not to be accepted by the court because there is no corrobora- 
tion of it, and that in the case of a conflict of evidence between living and dead 
persons there must be corroboration to establish a claim advanced by a living 
person against the estate of a dead person. We are of opinion that there is no 
rule of English law laying down such a proposition. The statement of a living 
man is not to be disbelieved because there is no corroboration, although in the 
necessary absence through death of one of the parties to the transaction it is 
natural that, in considering the statement of the survivor, we should look for 
corroboration in support of it; but if the evidence given by the living man brings 
conviction to the tribunal which has to try the question, then there is no rule of 
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‘ r, it is ele entary knowledge that, where persons have had dealings 
with a partnership firm, the mere publication of the dissolution in the “Gazette” 
is not sufficient to affect such persons with notice if they continue to give credit 
on the footing of the continuance of the partnership. It is necessary in such a 
case that actual knowledge should be brought home to the persons who had pre- 
viously given credit to the firm. In the present case we have the positive statement 
of every living member of the plaintiffs’ firm that they had no such knowledge, 
and that they had not in fact become aware of any notice of the dissolution in 
the “‘Gazette,”’ or in any of the papers that copied from the ‘‘Gazette.’’ On these 
grounds we have come to the conclusion that upon those two questions of fact 
the judgment of the Vice-Chancellor must be supported. 

But then it is said as a matter of law that the course which has been pursued 
by the plaintiffs precludes them from now having recourse to the estate of the 
father, and that argument is based upon the decision of Kendall v. Hamilton (1). 
In that case, it was undoubtedly decided, confirming the decision in King v. Hoare 
(2)—a case which has always attracted a great deal of attention—that where some 
members of a firm or some joint contractors are sued and judgment is obtained 
against them, the matter then passes into res judicata, and that it is to be treated 
thenceforth as a debt against those persons only against whom that judgment has 
heen recovered, and recourse cannot be had to a person who was not joined in that 
action. That, of course, must be taken as now clearly established; but in that 


case it was from the beginning pointed out that there is an exception to that rule, 
one which had long prevailed in equity, to the effect that where one member 
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say, except in cases where there has been no joint estate, the court has only 
admitted the partnership creditor to rank against the estate of the deceased 
after all his private or separate debts have been paid.”’ 


That passage has a very important bearing on a matter to which I shall subsequently 

refer. He says in conclusion (ibid. at p. 409) : 1 
“Tt is unnecessary to go through the numerous cases which were cited during 
the argument, but it would be right to refer to the cases of the Liverpool 
Borough Bank v. Walker (8) and Jacomb v. Harwood (4), as in those cases 
judgments recovered against some of several partners were held not to be a 
bar to proceedings in equity against the estate of a deceased partner. But 
in each of those cases the judgment was not recovered until after the death of 
the partner against whose estate the creditor was seeking relief; and the cases 
in which relief has been given in equity against the estate of a deceased 
partner certainly establish that from and after his death his estate is subject 
to a separate or several liability.’’ 


That view of the law is adopted by almost every member of the House of Lords 
who took part in the affirmation of the decision. It is stated by Lorp Carrns, by 
Lorp Harnertey, by Lorp Sevporne, and by Lorp O’Hacan, and finally by Lorp 
Buackeurn, who states that he had been convinced, in the course of the argument, 
that that was the law, and it would be impossible for us to resist such a consensus 
of opinion of such high authorities as those. We come, therefore, without any 
hesitation, to the conclusion that that is the correct view of the law. It was 
argued here that there was a difference between this case and the cases cited, as 
the judgment recovered, or that which is said to make the transaction res judicata, 
namely, the proof against the estate of the son, J. B. Hodgson, took place before 
the action was brought against the executors of the surviving partner, the father, 


James Hodgson; but we are of opinion that that difference in the order of events 


can make no difference in the principle. What is clearly established by the decision 
which I have referred to is this, that in the case of a deceased partner there is a 
concurrent remedy against his estate as well as against the surviving partner, and 
we can see no reason why the order of events where several remedies are pursued 
can make any difference as to the liability of the assets of the surviving partner. 

It is, however, pointed out by Corron, L.J., in Kendall v. Hamilton (1), that 
though this concurrent remedy has been established by the courts of equity, yet that 
it does not put the creditor in the position of a several creditor against the estate 
of a deceased partner, because, if he were treated to all intents and purposes as a 
joint and several creditor, he would be entitled to prove with the separate creditors 
of the deceased partner, which he says is not the case. As my learned colleague, 
Fry, L.J. (who is more conversant with the practice in those matters than I am), 
has pointed out from reports and precedents given in Srron on Decrees, it has not 
been the practice to allow the joint creditor to compete with the separate creditors 
of the deceased partner. But it appears to me that that does not go to the root 
of the matter. A claim has been brought in this instance against the separate 
estate of the son, and at the time it was brought in the claim was stated in this 
manner. The plaintiffs said: ‘‘We have always considered that the father was 
liable, but he now disputes his liability, and we seek to prove against the estate 
of the son.’’ The father was in fact the creditor of the son, who had instituted 
proceedings in the administration suit. He was, therefore, present and had cog- 
nisance of all that took place. In his position of a creditor suing on behalf of him- 
self and all other creditors it was his duty to the estate to see 


extent of their claim, to see that it was so framed that the estate of the son which 


he was to administer should not be prejudiced. That he did not do. As a matter 
of fact no dividend has been rec 
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amilton (1). 

It appears to me to be of considerable importance to bear in mind exactly what 
Kendall v. Hamilton (1) did, and what it did not decide. In order to do that, in 
a few words I should like to consider the rights in equity as distinguished from 
the rights in law of creditors of a joint debtor. The common law principle that a 
judgment recovered against a joint debtor is a bar to a further action to be prose- 
cuted against another joint debtor is explained at length in King v. Hoare (2). 
There is in the case of a joint contract and joint debt, as distinguished from a 
case of joint and several contract and joint and several debt, only one cause of action. 
The party injured may sue at law all the joint contractors, or he may sue one, 
subject in the latter case to the right of the single defendant to plead in abatement; 
but whether an action in the case of a joint debt is brought against one debtor 
or. against all the debtors, or continued against one debtor or all the debtors, it 
is for the same cause of action—there is only one cause of action. 

This rule, though the advantage or disadvantage of it may have been questioned 
in times long past, has now passed into the law of this country. I should only 
wish to observe that, whether or no the rule by the light of pure reason and un- 
assisted by authority might or might not have recommended itself to modern 
minds, the rule is by no means a technical rule. It is based, rightly or wrongly, 
on the idea.that a joint debtor has a right to demand, if he pleases, that he shall 
be sued at one and the same time with all his co-debtors. To enforce — right 
he is entitled to plead in abatement, but the right is one of considershie business 
j om opnised by the law. In order to protect each of the joint 
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attempt had been made inter vivos to extend beyond what was legitimate the 
doctrine that partnership debts are joint and several. In repudiating that attempt 
the House of Lords explained in a most valuable way what in their view are the 
useful limits within which alone language can be properly used to the effect that 
partnership debts are joint and several. "With regard to the reason of the thing, 
I do not know that anything better can be cited than the language of Lorp SEL- 
BORNE in Kendall v. Hamilton (1). It appears to me that equity, although it allows 
the pursuit of a remedy against the estate of a deceased partner, does not consider 
the debt of the deceased partner as a joint and several debt, but only gives the 
right to pursue the remedy of a joint debt as if it were a several debt so far as 
the rights and liabilities of the other joint debtors are not disturbed or prejudiced. 
It seems to me that Lorp SeLBorNne’s language shows that that is the true view. 
In discussing the question of the origin of this principle he says (4 App. Cas. 
at p. 538): 
“There is (as it seems to me) only one really consistent explanation of this 
course of practice when taken in connection with the rule in bankruptey, and 
with the general principles of law and equity, viz., that derived from the 
doctrine jus accrescendi inter mercatores locum non habet. As in several 
other well-known classes of cases (of which mortgages and security bonds with 
penalties may be taken as examples) equity controls the operation of a legal 
contract so as to give effect to the purposes and objects to which it was meant 
to be subsidiary, so in these partnership cases it controls inter mercatores the 
legal effect of survivorship. If that is the principle of the rule, it is one 
which arises upon death only. The partnership is dissolved by death; but in 
equity it is taken as still subsisting for every purpose of liquidation, just as 
if it had been dissolved inter vivos, and the creditors are taken as still creditors 
of that partnership. What was before joint thus became several. by the 
dissolution, and by the exclusion in equity of the survivorship which takes 
effect in law; and although when this rule was first established it might well 
have been doubted whether it did not give creditors rights for which they never 
contracted, there could be no doubt, after it had once become a settled rule, 
that the rights resulting from it were necessarily implied in all subsequent 
onerous contracts by copartners. For this purpose (and as it seems to me for 
this purpose only—and only by the operation of death) all such contracts may 
be described, as in equity, joint and several.’’ 


That is, as I translate it, to exclude the doctrine of survivorship. 

As I said a few minutes ago, the rule at law is that a several remedy cannot 
be pursued against joint debtors if the joint debtors object, and each has a right 
to protect himself against that. That is not a technical rule, but a rule based 
upon supposed convenience of commerce, and it seems to me it ought to follow 
that equity, although it displaces the effect of survivorship when there is a death, 
would never give such effect to the death of one man as to prejudice the rights of 
another, and ought only to regard the effect of death as converting a joint into a 
several debt so far as the interests of joint debtors are not prejudicially affected. I 
think the cases that have been cited before us show that there is stil] a shield main- 
tained by equity to protect the other joint debtors. On the one side there is Liver- 
pool Borough Bank v. Walker (3), which was cited by Corton, L.J., in Kendall v. 
Hamilton (1), and certainly not disapproved of by the House of Lords, which 
lays down a firm principle that a judgment at law against surviving partners does 
not operate as an extinguishment of a partnership debt in equity—that is to say 
the doctrine of res judicata does not prevent the remedy of pursuit against the 
estate of a deceased partner. On the other hand, we have got an illustration of 
the opposite extreme in Hills v. M‘Rae (5), which seems to show that the courts 
of equity have recognised the principle that, in pursuing the remedy against the 
separate estate of the deceased partner, it is the proper course to bring the survivin 
partners before the court, so that their rights and liabilities in respect of a ‘oint 
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Liverpool Borough Bank v. Walker (3) would seem to show that equit ps not 
apply with the same rigidity the extreme rule of res judicata to gE i of 
_ cases as the common law, and there may be some reason for that.distinction. The 
doctrine of res judicata is a doctrine which the common law finds convenient to 
apply to protect joint debtors in the absence of any other adequate machinery 
for protecting them. But, in this equitable machinery employed by the courts of 
equity against the estate of the deceased partner, it seems to me that there is 
sufficient flexibility to prevent injustice being done to other third parties, and I 
can see no reason for applying in all its fierce severity the doctrine of res judicata 
if you can do complete justice without applying that doctrine. In the present 
case strict justice can be done in the way in which our judgment will be drawn 
up, and it must not be forgotten that the procedure in the administration action 
which has led to the difficulty is a procedure of which the defendants are the last 
persons to complain. The proper course to follow in such administration suits will 
be expressed by my learned brother Fry, L.J., who is more familiar with the 
practice of equity than myself. But I agree with what he is about to add, and I 
will now leave him to deal with that part of the case, as well as the rest. 
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FRY, L.J.—Upon the first head of inquiry in this appeal, namely, the question 
of fact, I have nothing whatever to add to what has been said by the learned 
President. For my own part I feel very strongly convinced that the conclusion 
arrived at by the learned Vice-Chancellor was the correct conclusion. 4 

Upon the second question, the question of law as to how far the plaintiffs were 
precluded by what took place in the administration action, I will add a few words. 
I will, in the first place, refer to a passage in the judgment of the Court of Appeal 
in Kendall v. Hamilton (1), in which Corton, L.J., in pronouncing the judgment 


of the court, says (3 C.P.D. at p. 407): 
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will consider what appears to me to be the course of practice in these two cases 
separately. Pie ; 

In the first place, in the case where the plaintiff in the administration action 
sues as a creditor of the firm, the course of practice seems to me to be well ascer- 
tained and determined by Hills v. M‘Rae (5). That was a case which came before 
Turner, V.-C., than whom there were few greater masters of equity procedure, 
and the declaration made by the learned judge in that case was this : 


“Declare that all persons who are creditors of Donald M‘Rae, the testator, 
are entitled to the benefit of this order; and that the surplus of the estate real 
and personal of the said testator, after satisfying his funeral and testamentary 
expenses, and his separate debts, was liable in equity at the time of his death 
to the joint debts then due from the said testator and George Potter [the sur- 
viving partner] in respect of the partnership heretofore carried on by them 
under the firm of George Potter & Co., but without prejudice to the liability - 
of the said George Potter thereto as between himself and the said testator’s 
estate.”’ 


The decree worked out that declaration in this way. It directed that George 
Potter, the surviving partner, should be summoned to attend before the master 
in prosecuting the said inquiry, and then it directed that the personal estate 
should be applied in the first instance in the payment of the separate debts and 
funeral expenses of the deceased in due course of administration, and then in 
payment of the joint debts of the partnership. In ‘that form of decree the two 
conditions I have referred to were worked out and satisfied. It is not necessary 
for me to consider whether the service on the surviving partner is sufficient, or 
whether the making of the surviving partner a party to the original action is 
necessary. When that question arises it can be decided, but that by some means 
or other the surviving partner should be brought before the court in taking the 
account of the partnership debts appears to me to be plain. 

In the second ease, namely, where the administration decree is obtained by a 
separate creditor against the estate of a deceased partner, and proof is afterwards 
tendered by a creditor of the partnership, there appears to me to be no distinct 
authority showing what the course of procedure is, but it appears to me that it is 
not difficult to mould the procedure so as to make it in substance the same as the 
decree which was pronounced by Turner, V.-C., in Hills v. M‘Rae (5). I think 
it would be the duty of the chief-clerk to ascertain and certify separately the 
separate debts of the deceased, and the partnership debts of the firm in which the 
deceased was a partner; and it might be possible afterwards, by some order or 
upon further consideration, to bring the surviving partner before the court in 
order that he might dispute the chief clerk’s finding, if he chose, with regard to 
the partnership debts. On further consideration it seems to me it would 7a the 
duty of the court to deal with the two separate classes of creditors in a different 
manner, and to direct the immediate application of the estate of the deceased to 
the payment of the separate debts, and after those separate debts and the funeral 
and testamentary expenses had been paid, it would then go on to direct the distri- 
bution of the surplus among the partnership ereditors. In that way, or in some 
similar way, the two conditions which were satisfied in Hills v. M‘Rae (5) would be 
satisfied by the decree made on further consideration in an action to which the 
creditor was not really a party. 7 
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partnership, then to require the chief clerk to find what was the debt, and to 
have conducted the subsequent proceedings so as to draw a distingtinal Gobwratn 
the two classes of creditors. Unfortunately the plaintiffs’ interest was 
to that course, and such a course was not taken. 

It only remains for us to consider whether, notwithstanding that course was not 
taken, the two conditions can be satisfied in the present case. I think they can, 
because, in the first place, the surviving partner was there, as he was himself the 
plaintiff. He owed a duty to all the creditors for whom he appeared, as well as 
for himself, to cut down the amount of the banker’s claim to the right amount. 
He, therefore, was present for all the creditors to all intents and purposes. The 


antagonistic 


next condition is, that the surviving member of the partnership shall not enforce 


his claim until after the separate creditors shall have been satisfied, and that con- 
dition can be satisfied by the undertaking which the respondents have given at 
the Bar, that they will not enforce their right to’ dividends which have been 
ordered to be paid to them on further consideration until after all the separate 
creditors have been paid. In that way substantial justice will be done, and the 
slip with regard to the estate of the surviving partner will be remedied. For these 
reasons, without going into the other portion of the case, I express my concurrence 
in the views which have fallen from my learned brethren, and I concur with them 
in thinking that this appeal must be dismissed with costs. : 


Appeal dismissed. 


Solicitors :Collyer-Bristowe, Withers, Russell & Hill, for Levett & Champney, 
Hull; C. A. Wright, for Silvester € Son, Beverley. 


[Reported by W. C. Biss, Esq., Barrister-at-Law.] 
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Appeal by the plaintiff from a decision of the Vice-Chancellor of the County 
Palatine of Lancaster. 

On Jan. 11, 1878, Crabtree, who was the manager of the plaintiff company, 
executed a legal mortgage of a freehold property known as Milbank to the 
company to secure £4,500, and, according to the conclusion drawn by the Court 
of Appeal from the evidence, Crabtree, at or about the same time, delivered the 
title deeds to the company, receiving the £4,500 from the company in cash. On 
May 24, 1878, Crabtree made a legal mortgage to the company of other freehold 
property to secure £2,500, and the title deeds were in like manner delivered 
to the company. In respect to this mortgage it was not proved that the £2,500 
passed in cash from the company to Crabtree, but it was in the opinion of the 
Court of Appeal the true conclusion from the evidence that, at the date of the 
mortgage, Crabtree was indebted to the plaintiff company in a sum greatly exceed- 
ing £2,500 beyond the previous £4,500. The deeds of the mortgaged properties 
were placed in a safe of the company, and were seen there on the occasion of an 
audit in May, 1878. 

Crabtree, who, as already stated, was the manager of the plaintiff company, 
was entrusted with one of the two keys which opened the lock which secured the 
safe in which the deeds of the company were kept; and it appeared that, in 
November, 1878, he produced the deeds in question to the defendant’s solicitor, 
Mr. Milne Whitehead, to whom Crabtree had applied for a loan on mortgage of 
the two properties. As the result of this application, the defendant, Mrs. Whipp, 
advanced £3,500 to Crabtree on a mortgage, dated Dee. 19, 1878, of the two 
laintiffs’ securities, and she, at the same time, received 
from Crabtree the title deeds of the properties, but not the mortgages to the 
plaintiff company. The defendant’s mortgage was taken, and the ae ec ee 
paid by . her to Crabtree in entire ignorance of the securities to the plainti 
In November, 1879, Crabtree became bankrupt, and in the following 
de for winding-up the plaintiff company. In 1880 the liqui- 
commenced this action against Mrs. Whipp 

for foreclosure. The trustee disclaimed, and 


the action was dismissed as against him. Mrs. Whipp filed a defence is hey 
claim by which she asked that the securities of the plaintiff mr aie ak % 
declared fraudulent and void against her, or, 1” the mening tse i ve aie 
be postponed to her security, and that the company oe o bg gee subject oA 
the property to her subject only to such equity of Asse toag as a fa ; 
under her mortgage. The Vice-Chancellor held ¢ the compan) 
postponed to Mrs. Whipp, and the company appealed. 


Ambrose, Q.C., and Maberley for the pant: 
Karslake, Q.C., and Pankhurst for the defendant. ae ae 
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company. 
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and, under these instruments, being the owners of the legal estate, are prima 
facie entitled to priority over the defendant, but the defendant seeks to postpone the 
plaintiffs’ legal estate on various grounds. The main contention on the part of the 
defendant, which succeeded in the court below was that by reason of the negligent 
conduct of the plaintiffs after they had taken their mortgages, these securities 
ought to be postponed to the security of the defendant, and this point has been 
argued at such length and with so extensive a reference to the authorities that it 
appears to us necessary to consider the matter fully. i 

The question which has thus to be investigated is: What conduct in relation to 
the title deeds on the part of a mortgagee who has the legal estate is sufficient to 
postpone such mortgage in favour of a subsequent equitable mortgagee who- has 
obtained the title deeds without knowledge of the legal mortgage? The question 
is not what circumstances may as between two equities give priority to the one 
over the other, but what circumstances justify the court in depriving a legal 


mortgagee of the benefit of the legal estate. It has been contended on the part of - 


the plaintiffs that nothing short of fraud will justify the court in postponing the 
legal estate. It has been contended by the defendant that gross negligence is 
enough. >» 

The cases which assist in answering the question thus raised will be found to 
fall into two categories: (i) those which relate to the conduct of the legal mort- 
gagee in not obtaining possession of the title deeds; (ii) those which relate to the 
conduct of the legal mortgagee in giving up or not retaining the possession of 
the title deeds after he has obtained them. The two classes of cases will not be 


found to differ in the principles by which they are to be governed, but they do differ 


much in the kind of fraud which is to be most naturally looked for. In the case 
of a person taking the legal estate, and not seeking for or obtaining the title 


deeds from the mortgagor, the question may arise between the legal mortgagee - 


and either a prior or a subsequent encumbrancer or purchaser. But in such a 
transaction the fraud about which the courts are most solicitous is that which is 
practised when a man-takes the legal estate with knowledge of a prior equitable 
sale or encumbrance, and yet strives to put himself in a position to show that 
he took without notice—that kind of fraud which Lorp Harpwicke explained in 
Le Neve v. Le Neve (1), when he said (Amb. at p. 446) : 


“The taking of a legal estate after notice of a prior right makes a person a 
mala fide purchaser. ... This is a species of fraud, and dolus malus itself; 
for he knew the first purchaser had the clear right of the estate, and, after 
oe that, he takes away the right of another person by getting the legal 
estate.”’ 


On the other hand, when the legal mortgagee has obtained the possession of the 
title deeds and subsequently gives them up, no question can arise between him 
and a prior equitable owner, and no suspicion of the particular fraud which we have 
referred to can arise. The estate of the legal mortgagee can never be improved by 
any subsequent dealings with the deeds, and, therefore, before the court can find 
a fraudulent. intent in the legal mortgagee, it must be shown that he concurred 
m some project to enable the mortgagor to defraud a subsequent mortgagee, or 
that he was a party or privy to some other fraud in fact. The kind of fraae 
most to be looked for in this class of cases is such as was described by Lorp 


Cowper, L.C., in Peter v. Russell (Thatched H 2), w i 
eee ( ouse) (2), when he said (1 Eq. Cas. 


“If a man makes a mortgage and afterwards mortgages the same estate to 
another, and the first mortgagee is in combination to induce the second 
| mortgagee to lend his money, this fraud without doubt will in equity postpone 
his own mortgage. So if such mortgagee stands by and sees another lendin 
money on the same estate without giving him notice of his first mortea this 
is such a misprision as shall forfeit his priority.”’ “peel 


I 
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On the head of law now under consideration the observations of Lorp ELpon in 
giving judgment in Evans y. Bicknell (8) are without doubt the leading matnucie: 
That case is remarkable for several reasons, and not the least so because it is the 
leading authority on a point which did not naturally arise in it. In that case a 
settlement had been made on the marriage of Stansell and his wife, the defendant 
Bicknell being the trustee of the settlement, and as such having possession of 
the title deeds. Bicknell had delivered the deeds to Stansell, and Stansell, having 
obtained the deeds, mortgaged the property to the plaintiffs and delivered to them 
the deeds. The plaintiffs alleged that Bicknell so delivered the deeds to assist 
Stansell in his fraud. Bicknell, on the contrary, alleged and swore that he did 
it to enable Stansell to obtain credit in his trade by showing that his wife was 
tenant for life of the property; and the real question for decision was whether 
Bicknell could, on the ground of his alleged participation in Stansell’s fraud, 
be made liable for the difference between the value’ of Stansell’s life interest under 
the settlement, and the amount of the plaintiff's mortgage. In considering this point, 
the Lord Chancellor was led to discuss the question of postponing the legal estate 
on the ground of conduct. It is, we think, impossible to read the judgment and 
not come to the conclusion that Lorp Expon considered that the same fraud and 
the same kind of negligence which would support a suit for personal relief would 
justify the postponement of the legal estate. Having referred to the evidence of the 
principal witness, Lorp Expon said (6 Ves. at pp. 189, 190) : 


“T still entertain great doubt whether, upon such a transaction, a party should 
be charged personally: for even upon that it amounts to no more than that 
a trustee delivers the deeds into the hands of a party who has the settlement. 
I do not say it is not negligence; but it is too dangerous, upon such loose 
evidence, to hold that it is that gross negligence that amounts to evidence 


of fraud.”’ 


The Lord Chancellor then turned to consider a judgment in which Butter, J., had 
affirmed that it was an established rule in equity that a second 


s] 
aay + notice should be preferred, and, after 


mortgagee who has the title ‘deeds withou 
adverting to his mistake, observed (ibid. at p. 190): 


“The doctrine at last is, that the mere circumstance of parting with the title 
deeds, unless there is fraud, eoncealment, or some such purpose, or some con- 
ii * rs . . 
currence in such purpose, or that gross negligence that amounts to evidence 
of a fraudulent intention, is not of itself sufficient ground to postpone the first 
mortgagee.” 


i i £ ounts to evidence of a fraudulent 
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‘There must be either direct fraud or negligence amounting to evidence of fraud 
to induce this court to interfere for the purpose of postponing a party who 
insists on the legal benefit of his deed.”’ 


All this language of Lorp Expon, though loose and difficult to construe, appears 
to us to point to fraud as the necessary conclusion before the court can deprive 
the owner of the legal estate of his legal rights derived from that estate. This 
fraud, no doubt, may be arrived at either by direct evidence or by evidence 
circumstantial and indirect, and it does not cease to be a fraud because the par- 
ticular object in contemplation of the parties may have been a fraud in some 
respects different from the fraud actually accomplished; or because the person 
intended to have been defrauded may be different from the person actually de- 
frauded; or because the original fraudulent intention had no particular person 
in view: Beckett v. Cordley (5), and per Lorp Expon in Evans v. Bicknell (8). 
That fraud, and fraud alone, was the ground of postponing the legal estate was, 
we think, the opinion of Lorp Harpwicxe in Le Neve v. Le Neve (1). He said 
(Amb. at p. 447): 


“Fraud, or mala fides, therefore, is the true ground on which the court is 
governed in the cases of notice.” 


That Smr Wriuiam Grant entertained the same view, and considered it as the 
result of Evans v. Bicknell (3) is apparent from his observations in Barnett v. 
Weston (6), where he said that the old cases for postponing the first mortgagee 
had been shaken unless a case of fraud could be made out. That James, L.J., 
adopted the same rule is plain from what he said in Ratcliffe v. Barnard (7), 
namely (6 Ch. App. at p. 654): 


“(The legal mortgagee] must have been guilty of fraud; or of that’ wilful 


negligence which leads the court to conclude that he is an accomplice in the 
fraud.”’ 


From this consensus of expression as to the true rule, some departure is said 
by the learned counsel for the defendant to have occurred in the language used by 
Lorp Cranworru, L.C., in Colyer v. Finch (8) and Roberts v. Croft (9). It is 
enough to say that, in our opinion, the Lord Chancellor plainly intended in both 
of these cases to lay down no new principle, and his use of the expression ‘“‘negli- 
gence so gross as to be tantamount to a fraud,’’ and his emphatic reliance in his 


judgment in Colyer v. Finch (8) on Evans v. Bicknell (3) and Martinez v. Cooper (4) 
are sufficient evidence of this intention. 


Turning now to the decisions, mostly subsequent to that of Evans v. Bicknell (3) 


which have been cited in argument, it will be found that the cases which have 
arisen on the conduct of the mortgagee in not obtaining possession of the title 
deeds may be ranged in the following classes: (i) Where the legal mortgagee or 
purchaser has made no inquiry for the title deeds, and has been postponed, either 
to a prior equitable estate, as in Worthington v. Morgan (10) or to a subsequent 
equitable owner who used diligence in inquiry for the title deeds, as in Clarke v. 
Palmer (11). In these cases the courts have considered the enndiact of the mort- 
gagee in making no inquiry to be evidence of the fraudulent intent to escape notice 
of a prior equity; and in the latter case that a sub 

fact, misled by the mortgagor taking advantage o 
gagee, could as against him take advantage of t 
the legal mortgagee has made inquiry for the de 
excuse for their non-delivery, 
Weston (6); 


Hunt v. Elmes (14); Ratcliffe v. Barnard (Ais 
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the legal mortgagee has left the deeds in the hands of the mortgagor with authorit 

to deal with them for the purposes of his raising money on security of the een 
and he has exceeded the collateral instructions given to him. In these cases ec 
legal mortgagee has been postponed, as in Perry Herrick v. Attwood (15). This 
case was decided not on the ground that the legal mortgagees had been guilty 
of fraud, but on the ground that, as they had left the deeds in the hands of 
the mortgagor for the purpose of raising money, they could not insist, as against 
those who, in reliance on the deeds, lent their money, that the mortgagor had 
exceeded his authority. 

The cases where the mortgagee, having received the deeds, has subsequently 
parted with them or suffered them to fall into the hands of the mortgagor, will be 
found to fall into the following classes: (i) Where the title deeds have been lent 
by the legal mortgagee to the mortgagor upon a reasonable representation made 
by him as to the object in borrowing them, and the legal mortgagee has retained 
his priority on the subsequent equities, as in Peter v. Russell (2), and Martinez v. 
Cooper (4). (ii) Where the legal mortgagee has returned the deeds to the mort- 
gagor for the express purpose of raising money on them, though with the expectation 
that he would disclose the existence of the prior security to any second mortgagee : 
Briggs v. Jones (16). In such cases the court has, on the ground of authority, 
postponed the legal to the equitable estate. This is the same in principle as the 
decision in Perry Herrick v. Attwood (15). No case has been cited in which the 
legal mortgage has (as by the Vice-Chancellor in this case) been postponed by 
reason of negligence in the custody of the deeds. 

The decisions on negligence at common law have been pressed on us in the 
present case; but it appears to us enough to observe that the action at law for 
negligence imports the existence of a duty on the part of the defendant to the 
plaintiff, and a loss suffered as a direct consequence of the breach of such duty; 
and that in the present case it is impossible to find any duty undertaken by the 
plaintiff company to the defendant, Mrs. Whipp. The case was argued as if the 
legal owner of land owed a duty to all other of Her Majesty's subjects to keep 
his title deeds secure, as if title deeds were, in the eye of the law, analogous 
to fierce dogs or destructive elements, where, from the nature of the thing, the 
courts have implied a general duty ~of safe custody on the part of the Lele 
having their possession or control. This view is, in our opinion, ae peace 
by the whole course of decisions, and it is expressly repelled by t ' meee 
of the present Lord Chancellor [the Earu oF SeLBorNe] in Agra Bank, Lid. v. 


Barry (13), where he said (L.R. 7 H.L. at p. 157): 


“It has been said in argument that investigation of title and inquiry after 
deeds is ‘the duty’ of a purchaser or a mortgagee; and no doubt there are 


iti i i i istry) which do use that language. 

not involving any question of regis 
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i ] manner fo 
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might be postponed by reason of the negligence. But no such case appears as 
yet to have arisen, nor does it seem one likely often to occur. The point certainly 
does not arise in the present case, and we, therefore, give no opinion upon it. 
The authorities which we have reviewed appear to us to justify the following 
conclusions: (i) The court will postpone the prior legal estate to a subsequent 
equitable estate (a) where the owner of the legal estate has assisted in or connived 
at the fraud which has led to the creation of a subsequent equitable estate without 
notice of the prior legal estate, of which assistance or connivance the omission 
to use ordinary care in inquiring after or keeping title deeds may be, and in 
some cases has been, held to be sufficient evidence where such conduct cannot 
otherwise be explained; (b) where the owner of the legal estate has constituted 
the mortgagor his agent with authority to raise money, and the estate thus created 
has, by the fraud or misconduct of the agent, been represented as being the first 
estate. But (ii) the court will not postpone the prior legal estate to the subsequent 
equitable estate on the ground of any mere carelessness or want of prudence on the 
part of the legal owner. ° 


To apply the conclusions thus arrived at as to the facts of the present case. © 


That there was great carelessness in the manner in which the plaintiff company, 
through its directors, dealt with their securities, seems to us to admit of no doubt. 
But is that carelessness evidence of any fraud? We think that it is not. Of 
what fraud is it evidence? The plaintifis never combined with Crabtree to induce 
the defendant to lend her money. They never then knew that she was lending 
it, and stood by. They can have no motive to desire that their deeds should be 
abstracted and their own title clouded. Their carelessness may be called gross, 
but, in our judgment, it was carelessness likely to injure and not to benefit the 
plaintiff company, and, accordingly, has no tendency to convict them of fraud. 
Then comes the inquiry whether the plaintiff company constituted Crabtree their 
agent to raise money, in which case the defendant might be entitled to priority. 


The circumstance most favourable to this contention was, in our opinion, the 


possession by Crabtree of the key to the safe, but the defendant has not proved 
the circumstances attending this fact, or the duties for the performance of which 
the key may have been essential, with sufficient distinctness to enable us to 
conclude from the possession of the key that it implied an authority to deal with 
the securities of the plaintiff company. The cases in which Crabtree did so deal 
with the securities, when carefully considered, appear to us insufficient to support 
the authority claimed, and the fact that Crabtree in dealing with the defendant 
suppressed his mortgage to the company, and dealt with her, not as agent of the 
company having an authority to pledge its securities, but as the unencumbered 
owner of the property, goes, we think, far to negative the suggested authority. 
On this point, therefore, we agree with the Vice-Chancellor. 

One other point was argued, and demands decision. Of the £3,500 paid by 
Mrs. Whipp to Crabtree it appears that £1,900 found its way from Crabtree into 
the banking account of the plaintiff company, but on the evidence we conclude that 
it was paid to the company on account of and as the money of Crabtree and not 
of Mrs. Whipp; and, further, that it was paid in part satisfaction of a much 
larger debt and without notice to the company of the source from whence it was 
derived. It has been argued that, to the extent of this £1,900, the company should 
be postponed to Mrs. Whipp, on the ground that the defendant is entitled to 
follow this money obtained from her by fraud. The proposition that mone 
obtained by fraud can be followed into the hands of persons who take it in Be 
faction of a bona fide debt without notice is, in our judgment, devoid of su on 
from principle or authority. Differing as we do from the learned ipsa r 
on the one point on which he decided against the plaintiffs, we conclude that hi 
judgment must be discharged, and that instead of it the court must declar the 
plaintiffs entitled to priority, and give the usual consequent relief. The plaintiffs 


must add to their security so much of the costs of the action in the court below 


H 
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and no question of priority had been raised; and the 


plaintiffs the residue of the plaintiffs’ costs i 
costs of the appeal. s costs in the court 
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METROPOLITAN BANK, LTD., AND ANOTHER v. POOLEY 


[House or Lorps (The Earl of Selborne, L.C., Lord Blackburn, Lord Watson and 
Lord FitzGerald), March 24, 26, 1885] 


[Reported 10 App. Cas. 210; 54 L.J.Q.B. 449; 53 L.T. 163; 
"49 J.P. 756; 83 W.R. 709] 


Pleading—Striking out—Frivolous and veratious—Statement of claim—Inherent 
| power of court—Action manifestly incompetent. 
. There is an inherent power in every court of justice to stay a manifestly 
E vexatious suit and so protect itself from an abuse of its procedure. An action 
is frivolous and vexatious where upon the face of the pleading it is manifest 
that it cannot be maintained. 


. Bankruptcy—Bankrupt—Right of action—Wrongful procurement of bankruptcy 
—Maintenance. 
*- An undischarged bankrupt began an action for fraudulently and without 
| reasonable cause procuring him to be adjudicated bankrupt, maintenance in 
tespect of those bankruptcy proceedings, and malicious prosecution. , 
Held: any right of action which the bankrupt had passed to the trustee in 
the bankruptcy on the adjudication; thereafter, until the annulment of the 
bankruptcy the bankrupt had no interest in the action and could not prosecute 
i ¢ it; accordingly, the action was frivolous and vexatious, and the court would 


order it to be stayed. 


Company—Action against company in liquidation—Maintenance—Competency— 


J iqui —Liabili company. 
Misfeasance of liquidator Liability of Sa 
A . in liquidation may be answerable in certain circumstances for the 


improper acts of its liquidator, and, if it profited by those acts, it would not 
H te Seerdited to retain the profit. But it cannot be guilty of the misdemeanour 


or tort of maintenance. 
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Appeal by the defendants in the action from a decision of the Court of Appeal 
(Sir Barron Brett, M.R., Bowen and Fry, L.JJ.), reversing an order of the 
Divisional Court (StepHEN and Wriuiams, JJ.) on appeal from Martuew, J., at 
chambers. 

In March, 1879, proceedings were taken to wind-up the Metropolitan Bank, Ltd., » 
under the Companies Act, 1862, the appellant Cooper was appointed official 
liquidator, and the business was transferred to, and carried on by the Royal 
Exchange Bank as their successors. In October, 1879, the respondent Pooley was . 
adjudicated bankrupt on a debtor's summons issued by one Toppin, to whom, it 
was alleged, the Metropolitan Bank had given an indemnity against all costs and 
expenses which he might incur, Pooley appealed against the adjudication, but the 
appeal was dismissed and a subsequent application to annul the bankruptcy was 
refused. In July, 1880, he brought an action against the Royal Exchange Bank and 
Cooper for maliciously causing the filing of a bankruptcy petition against him, for 
maintaining the same by fraud, and for malicious prosecution. The action came 
on for trial in May, 1881, when the plaintiff was non-suited with costs. These 
costs had never been paid. In August, 1881, Pooley attempted to take criminal 
proceedings against Cooper and others at the Bow Street Police Court for main- 
tenance and conspiracy, but the summons was dismissed with costs. The writ in 
the present action, in which Pooley claimed damages against the appellants for 
maintenance of the bankruptcy proceedings and wrongfully procuring his bank- 
ruptey, was issued in December, 1888, and in March, 1884, the appellants took out a 
summons to dismiss it as frivolous, vexatious, and harassing, or to stay proceedings 
until the costs in the previous action of Pooley v. Royal Exchange Bank were paid. 
The summons was referred by the master to Maruew, J., at chambers, who refused 
to make an order. Qn appeal the Divisional Court made an order staying pro- 
ceedings till the costs in the previous action were paid, on the ground that the 
parties and the causes of action were substantially the same. The Court of A 
rescinded the order, and dismissed the summ bieciecesk) 

, ons. The defendants appealed to the 


House. 


Webster, Q.C., and A. T. Lawrance for the appellants. 
Gazdar and Shallcross Goddard for the respondent. 


THE EARL OF SELBORNE, L.C.—In the view wh 
not necessary to determine whether the view 
Appeal—viz., that the two actions brought by t 
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- Under that rule it is manifes 


-rupt, and had been a bankrupt for a cons 
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whether the action should be dismissed as frivolou Hook “ em rite rat 
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~rah HER bane practice a tanagy to appeals to the Court of Appeal, it is the 

, upon an appeal, to make the order which ought to h b 

made by the court below, and if it would h i x S ee 
differing from the Divisional Court so far oe ee: es is yeti: 
had made, to go further and to stay the action altogether as frivolous a i ee 
your Lordships upon this appeal ought now to make the ord hi h bine ean: 
of Appeal ought to have made. ee 

In my opinion, the order which the Court of A ; 
dismiss the action altogether as frivolous and ans Neh ae chee 
tain a very clear opinion. Before the rules were made under the Supreme Cone 
of Judicature Act, 1873, the practice had been established to stay : manifest] 
vexatious suit which was plainly an abuse of the authority of the court sees 
so far as I know, there was not at that time any statute or rule enabling the cvart 
to do it. The power seemed to be inherent in the jurisdiction of every court of 
justice to protect itself from the abuse of its procedure. Another reason why that 
should have been very rarely done before the recent rules is that, if the objection 
was one which could be raised upon the face of the pleadings, that always might 
be done by demurrer. But when the Rules of 1883 were settled and came in 
force, which they did before the present action was brought, it was thought that 
the formal and technical practice of demurrer might with advantage be abolished, 
and that more easy and equally summary modes of applying to the court to get rid 
of an action on the face of it manifestly groundless might be substituted. 

By R.8.C., 1883, Ord. 25, r. 4: 


“The court or a judge may order any pleading to be struck out, on the ground 
that it discloses no reasonable cause of action or answer, and in any such case 
or in case of the action or defence being shown by the pleadings to be frivolous 
or vexatious, the court or a judge may order the action to be stayed or 
dismissed, or judgment to be entered accordingly, as may be just.” 

+ that the court might have ordered this action to be 


stayed or dismissed on the same grounds as those on which a demurrer might 
formerly have been allowed, or if it appeared that the action was frivolous or vexa- 
tious. In this case the form of the application to the court was that the action 
should be dismissed as frivolous and vexatious, and not on the ground that the 
pleading did not disclose any reasonable cause of action. Nevertheless, it is an 
element of primary importance, in determining the question whether an action is 
frivolous and vexatious, to consider what sort of cause of action, if any, appears 


he pleading. | 

i Aadeaniaiei Drcteh wlio instituted this action on Dec. 7, 1883, is a bank- 
‘derable time before that date. In the view 

which I take of the case it is not material, but it is, T believe, genres he z 
an undischarged bankrupt. Even if he had been ange “e rire 
the bankruptcy annulled as wrong ab initio, my ee ee oa : Yb : a 
made no difference in this case. The facts with regard to “i ig aes on ; 
to be these, and there is no dispute whatever upon them. ' iat iu i i 
bankrupt on the petition of a Mr. Toppin, who was one of pi erg me b x 
action, but is not an appellant to your Lordships, on ae a ae py penne: 
than four years before the commencement of the bee se hile: bes Lise # 
appealed against the adjudication, and that appeal was aism! - - . - hs 
id 18 1879, the plaintiff not appearing. But the matter di no a. ea td 

ete eats poe és exhibit to an affidavit put in by Mr. pee: Bir ey ae 
Ve b. 18 1880 he examined or cross-examined in bankruptcy Mr. Cooper, the o 1c1a 


liquidator of the Metropolitan Bank, Ltd., and that the conspiracy to procure his 
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ruin (that is what he alleges in this present action) was fully disclosed by that 
examination. Whether he had before that time actually made his application to 
annul the bankruptcy is not clear. I think it very probable that he may have done 
so; but whether it was before or after, he did make such an application, and he did 
not then make a default in appearance. Upon July 16, 1880, that application was 
heard and dismissed with costs. He never appealed from that dismissal. So, 
three and a half years before the present action was brought he was plainly in 
possession of all the materials on which his present complaint is founded. He 
used those materials, as it was right and proper that he should do if there was 
anything in them, to get rid of the bankruptcy. He went to the proper court for 
that purpose, and the adjudication in bankruptcy was finally and conclusively 
affirmed. ; 
Under those circumstances it is perfectly clear and certain that Mr. Pooley as 
a bankrupt, and as a bankrupt irreversibly found to be so, has no locus standi in 
curia to come into court and to say what he does say by his statement of claim— 
that he : 


“has suffered damage by the wrongful acts of the defendants in fraudulently 
and without reasonable cause procuring him to be adjudicated bankrupt,” 


or to say, as he does in his writ, which is explained by that statement of claim, 
that he seeks ‘‘damages for fraud and conspiracy.’’ I reserve for separate observa- 
tion the other point which is insisted upon, namely, ‘‘maintenance.”’ 

It was settled as long ago as Whitworth v. Hall (1) that in an action for 
maliciously and without reasonable cause suing out a commission of bankruptcy it 
must be averred and proved that the commission was superseded before the action 
was brought, and that for a reason which applies to other analogous cases. An 
action for malicious prosecution cannot be maintained until the result of the 
prosecution has shown that there was no ground for it. If aman has been tried 


and convicted on that prosecution and there is no writ of error brought and no . 


reversal of the decision, such an action will not lie. It is manifestly a matter of 
the highest public policy that it should be so, otherwise the most solemn proceed- 


ings of all our courts of. justice, civil and criminal, when they have come to a final I 


determination settling the rights and liabilities of the parties, might be made the 
subject of an independent controversy, and their propriety might be challenged by 
actions of this kind. It is, therefore, clear (and the learned counsel for the respon- 
dent found a difficulty in denying it in the course of his argument) that on that 
ground, namely, causing the plaintiff to be fraudulently and without reasonable 
cause adjudicated a bankrupt, there can be no possible pretence for the action. 
It is manifestly groundless, and even without the correlative facts I should have 
been disposed to say manifestly frivolous. The adjudication stands, and even if 
the respondent had never litigated or disputed it, the fact of it standing would be 
a sufficient answer to this alleged cause of action. But when you find from the 
affidavits filed in the cause that he had litigated it with all that knowledge of these 
facts, which facts, if true and if his view of them were correct, would be a sufti- 
clent reason for setting it aside, and that it was solemnly confirmed, and that that 
aan two or rie years before the action was brought, I am et to say that 
can conceive nothing more frivolous, I can c i i i 
ae ee ee pean conceive nothing more vexatious, than 
That is really the sole substantial ground for the action, because, although he 
adds the word ‘‘maintenance”’ in the endorsement upon the writ end, states si the 
second paragraph of his statement of claim that the appellants, the Metropolitan 
Bank, Ltd., gave to Toppin, the petitioning creditor, an indemnity a ee his 
costs in the bankruptey proceedings, and alleges that at that time the bine had 
common interest in the bankruptcy proceedings or in the debt due to Toppin Ae 
although in the fifth paragraph, founding himself on these allegations, he says thal 


‘‘by reason of those acts of the defendant he claims damages for the main- 
tenance of such bankruptey proceedings and otherwise as aforesaid + 
> 





‘ 


_ yet I think it is quite plain that, if the first ground fails, the second ground must 
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fail also. 


It was said by the respondent’s counsel that in a recent case, Bradlaugh 
Newdegate (2), it had been determined that an action would lie for dpe by 
one man of an action in the name of another who would not otherwise have ian nt 
the action, but was induced to bring it by the solicitation and offer of fags 
of the person charged with maintenance. That may be very true, but, as applied : 
the present case, there seem to me to be two pansidarssiaras wiih foes letel 
dispose of this allegation of maintenance, showing that it can be no real ks at 
stantial ground for maintaining this present action. The first is this. Main- 
tenance, in the sense which the argument assumes, is not merely under some 
circumstances a civil wrong entitling the person injured to damages, but that wrong 


-ig founded upon a prohibition by statute which makes it a criminal act and a 


misdemeanour, and I apprehend it to be perfectly clear that the civil action for 
maintenance would not lie, except against a person who was guilty of the criminal 
act. As with respect to the adjudication in bankruptcy, so with respect to this 
alleged maintenance, the present plaintiff has previously tried the matter, and in a 
more proper form, because on Aug. 24, 1881, as appears by the affidavits, he made 
a criminal charge for maintenance against Mr. Cooper, the official liquidator, who 
could alone be the agent in such a thing if it were done, and that charge was dis- 
missed with costs. He charged Arthur Cooper and Francis Cooper, his partner in 
business, Arthur being the liquidator, with this offence of maintenance, the magis- 
trate considered the case to be completely answered, and dismissed the charge with 
costs. I will not cite what was said by the counsel, because it has nothing to do 
with the matter, though it very much expresses the sentiments which I think this 
proceeding is calculated to excite in your Lordships’ minds, so that in proper form 


the application was made, and the criminal charge for maintenance could not be 
pressed further. 

In my opinion the appellant, the Metropolitan Bank, Ltd., was incapable of main- 
tenance. Maintenance in that sense could not take place by a corporation in 
liquidation. A corporation in liquidation might be answerable under certain cir- 
cumstances for the improper acts of its liquidator as its agent. If it had profited 
by those acts it would not be permitted to retain the profit. It would be chargeable 
no doubt in that respect, I suppose, even if in liquidation. But this particular act 
of maintenance, which is criminal and also in some circumstances the ground of 
a civil action, is an act which, in my opinion, the Metropolitan Bank, Ltd., in 
liquidation, the corporation as distinct from the individual liquidator, was in- 
capable of committing. That is one reason. Another reason 18 that, if sn act, 
which, upon the showing of the plaintiff, preceded the proceedings preenis e! 
was an act amounting to a civil wrong against him, 10 respect of ne : : a 
right of action and was entitled to recover damages, and if ee rig pes & 
was against the Metropolitan Bank, in that case, that right of action, as we 
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complaint was the same) against other parties, including the liquidator, 3 think in 
his personal capacity, on July 28, 1880. Beyond all doubt the liquidator, if a wrong 
had been committed, would have been personally liable for it; and the corpora- 
tion in liquidation, who could not do any such act at all otherwise than ‘rou 
its liquidator, if liable at all upon the principle which I have mentioned, name 4 
the principle that it was lucratus, or whatever else may be stated as the groun 2 
could only be so upon the supposition that its liquidator had done the wrong which 
was alleged against him in that former action. That former action was permitted 
to proceed. Whether it might have been stopped or not it is not for us now to 
inquire. It proceeded, it was tried upon the merits, and in 1881, not quite three 
years before the present action was brought, it ended in a non-suit upon the merits, 
the whole case entirely failing and being adjudged against the bankrupt. I am 
sorry to say that it appears that that proceeding of the undischarged bankrupt ‘cost 
to the various parties £3,000, of which £1,800 was incurred by Mr. Arthur Cooper, 
the liquidator of this corporation. 

It would be a scandal and disgrace to the administration of justice in this country 


if such proceedings were permitted to be repeated, whether with some variation © 


of the dramatis persone or not. Anything more vexatious than to allow, after that, 
a groundless action, upon such a statement of claim as this, by a bankrupt, to go 


on at the risk of incurring £3,000 more costs, I cannot conceive. I, therefore, _ 


advise your Lordships that the appeal should be allowed, and that the order should 
be made, which I think ought to have been by the Court of Appeal, that the action 
be absolutely stayed as frivolous and vexatious. 


LORD BLACKBURN.—I quite agree in the result to which the Lord Chan- 


cellor has come, that the order of this House ought to be to stay this action — 


altogether, and, however little good may come of it, to order the respondent 
to pay the costs of the appeal. At common law originally the judgment of the court 
was always obtained either by a demurrer or any other proceeding which upon the 


record gave a judgment, or an issue was taken of fact and a verdict was found, 


and then a judgment was given upon the record. But from early times (I rather 
think, though I have not looked at it enough to say, from the earliest times) the 
court had an inherent power to see that its process was not abused by a proceeding 
without reasonable grounds, so as to be vexatious and harassing. The court had 
the right to protect itself against such an abuse, but that was not done upon 
demurrer, or upon the record, or upon the verdict of a jury or evidence taken in that 
way; it was done by the court informing its conscience upon affidavits, and by a 
summary order to stay the action which was brought under such circumstances as 
to be an abuse of the process of the court. In a proper case they did stay the 
action. 

In the present case we are not any longer at common law. The Judicature Act 
has been passed and rules have been made under it. I agree in what the Lord 
Chancellor has said, that R.S.C., 1883, Ord. 25, r. 4, considerably extends the power 
of the court to act in such a manner as I have stated, and enables it to stay an 
action on further grounds than those on which it could have been stayed at common 
law. The power which is thus given, however, does require the court to be satisfied 
that the action is frivolous and vexatious, and then the action may be dismissed 
or it may be stayed by the court in a Summary manner, without raising the ques- 
tion upon a demurrer or by an issue of fact. It is obvious, to my mind, that, as 
regards both that which was done under the common law jurisdiction of the court 
and Lae ea ee re under the more extensive jurisdiction now given to the 
courts, although it should not be light] i 
pla Hida bah pag ghtly done, may often he required by the very 

The summons taken out in the present case was 

“that this action be dismissed as frivolous, vexatious, and harassing, or [in 


the alternative], that all proceedings herein be stayed until the costs in the 
action of Pooley v. Royal Exchange Bank are paid.”’ 
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my ip capi “senate having, I think, perceived, in consequence of not having 
: eir at ention called to it, that the new rule [Ord. 25, r. 4] which had come 
into operation and had extended their jurisdiction, thought that this was a case 
in which they had jurisdiction at common law, and if the case was properl eae 
out upon affidavits they had jurisdiction. They also thought (I do a know 
whether they can be said to have decided) that whether the action was frivolous 
and vexatious or not, it was a strong. and serious thing (and undoubtedly it was) 
for the court summarily, in the exercise of their common law jurisdiction, against 
which there would originally have been no appeal, to stay the action altogether, 
and they thought that justice would be fully done if the order were that it should | 
be stayed until the costs of the former action were paid. That would be a right 
thing to do if it was a proper case. Whether it was the proper course to take in 
‘this case, whether the former action is shown to be so much the same action, — 
being against parties in the same interest as in the present one, that it would be a 
right thing to stay the action, it would require a minute examination of affidavits 
to say. But it is quite unnecessary to examine that,'as we have a more extensive 
jurisdiction now given to the courts; and this is, in my opinion, a very proper case 
for exercising that jurisdiction by staying the action altogether. 
What is this action brought for? The statement of claim is, that 


“the plaintiff has suffered damage by the wrongful acts of the defendants in 
fraudulently and without reasonable cause procuring the plaintiff to be adjudi- 
cated bankrupt.”’ 


After some things which merely go to show why it was maliciously and without 
reasonable or probable cause procuring him to be adjudicated bankrupt, he goes 
on to add: 


“The plaintiff by reason of the before-mentioned acts of the defendants claims 
damages for the maintenance of.such bankruptcy proceedings.” 


What he means by that I am sure I do not know. I do not enter into the ques- 
tion of what are the grounds on which an action may be maintained for main- 
tenance. I do not inquire further into that at all, but I simply say that here upon 
the face of this claim there ate two things clear. bt according to the decisions 
which have been come to, 4 proceeding for suing out maliciously and aire 
probable cause a commission in bankruptcy cannot be maintained so a : t : 
commission in bankruptcy stands unreversed and unappealed an (an pai 
I certainly am not aware that any case has ever come up to the oe ) my ? 
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persons, and the result of that action was that he was defeated and er 
and had £1,800 to pay as taxed costs, which his opponents could not get paid; tha 
the plaintiff with all these matters before him has brought this action without Beye 
ing a farthing of those costs. If that is not frivolous and vexatious and annoying, 

find great difficulty in seeing what can be frivolous and vexatious and annoying. 
Frivolous it is, in the sense that, unless all the decisions which have been come to 
hitherto have been wrong, he has no ground of action. Vexatious it is, if anything 
can be vexatious. Why, therefore, this action should not be stayed absolutely I 
do not know. The Court of Appeal thought that they were treating the matter at 
common law, and that they were confined solely to the alternative on which the 
Divisional Court had gone. I do not inquire whether upon that assumption they 
were right or not, but I do say that, if their attention had been called to the ex- 
tended jurisdiction which had come into force at that time, they could hardly have 
avoided seeing that this was a case in which the action ought to be stayed altogether. 


LORD WATSON.—I am of the same opinion. We are bound to assume that 


the proceedings for having the respondent adjudicated a bankrupt were taken with - 


reasonable and probable cause, and that no ground exists for annulling the adjudi- 
cation. In these circumstances the respondent cannot maintain the claim for 


damages against the appellants upon the mere allegation that these proceedings ~ 


were taken fraudulently or maliciously. If a claim for damages would lie against 
the appellants for maintenance committed in the course of these bankruptcy pro- 
ceedings, as to which I entertain some doubt, the right of action for such damage 
was vested in the respondent’s assignees. I can hardly conceive of an action 
which could more justly be described as frivolous and vexatious than the present. 
This is a very proper case for the application of the new rule, and I concur. inthe 
judgment proposed. 


LORD FITZGERALD.—I do not intend to advert to the facts of the case, save 


to express my entire concurrence in the view that the action now before us is 


beyond question a vexatious and a harassing action, and one which is frivolous in 
the sense that upon the face of the pleadings it is manifest that it never can be 
maintained. I apprehend that, under such circumstances, in applying the new 
rule which has been adverted to, the only course to pursue is to stay the action 
altogether. 

I should not say another word but that I was surprised in the course of the argu- 
ment to find that any doubt could be thrown on the proposition that in an action 
such as this it was necessary to show that the adjudication had been annulled. 
I had a very early recollection of the authorities upon the subject proceeding in one 
uniform course, and not leaving it open to entertain any doubt upon that proposi- 
tion. The action here is for ‘fraudulently and without reasonable cause procuring 


the plaintiff to be adjudicated bankrupt.”’ Paragraph 4 of the statement of claim 
is this: 


“The matters hereinbefore complained of [the procuring this adjudication to 
be made fraudulently and without reasonable cause] were done in order to 


enable the defendants, the Metropolitan Bank, to possess themselves of the 


plaintiff's property, or the greater part thereof, which they have wrongfully and 
fraudulently done.’’ 


He claims £30,000 for that. The adjudication subsists and remains in full force. 
It is said that it was procured with the view to get possession of property, and it 
is for injury to property alone that this action is brought, whereas upon the face 
of it it is manifest that, if the action were otherwise well founded, the interest in that 
property would not be in the plaintiff, but in the assignees in bankruptcy. 

I wish to advert to Whitworth v. Hall (1) and the doubt which was thrown at 
the Bar, if any doubt could be thrown, on the law there laid down. The reference 
to that case emanated from the Lord Chancellor, and did not come originally from 
the Bar. It is remarkable that the question upon that case and the thesia upon 
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the rule was not raised at all either before Matruew, J., or in the Divisional Court 
or in the Court of Appeal. I thought it well to look into the precedents as they 
stand; for after all, upon a question of this kind, precedent is everything; and, 
having a vivid recollection of the old rules of pleading, I went at once to WENT- 
WORTH ON PieapING, a book which, although now forgotten, was regarded as a 
book, in its time, of considerable authority as giving none but precedents which 
had stood the test of actual practice. Your Lordships will find in vol. 8 of this 
work, at p. 315, the form of declaration in an action of this kind. The expression 
then used was ‘‘maliciously suing out a commission of bankruptcy’’; but it is more 
properly expressed in modern practice to be ‘‘maliciously procuring the party to be 
adjudicated a bankrupt.’’ At that time the bankrupt, or the person against whom 
a commission had been sued out, not surrendering or not yielding to it, became a 
‘ felon and was liable to be treated accordingly, and Wentworta says here (I men- 
tion that as expressly averred) that the plaintiff averred that at the peril of his 
life he had yielded to the commission and surrendered to that commission, and 
then he adds: 


‘*And the plaintiff saith that the said commission afterwards [on such and such 
a day] was duly superseded.”’ 


The commission, therefore, was at an end—it was superseded and gone, and the 
plaintiff had a right then to bring an action for a malicious abuse of that procedure. 
The precedents up to 1831 will be found to be uniform, although in an early edition 
of Currry on Pueapine there is a recommendation to add a count omitting the 
averment in question, but no serious doubt existed. 

Before the decision in Whitworth v. Hall (1) the point now before us arose ‘in 
Ireland in Crean v. Hodgens (3), and was very well argued indeed. The action 
was for maliciously suing out a commission of bankruptcy, and contained an aver- 
ment ‘‘that the said commission was afterwards duly superseded,’’ following the 
established’ precedent and putting in an averment which required to be proved, 
and proved by a writ of supersedeas. The plea was that the action had been com- 
menced by suing out a writ of common law subpeena, and that at the time of issuing 
that writ the commission was in full force and had not been superseded. To that 
plea there was a demurrer. The court held the plea bad on special grounds, and 
added that the proper course for the defendant would have been to have pleaded 
traversing the supersedeas before the filing of the declaration, but the court held 
the averment to be material and necessary for the maintenance of the action. After 
that decision, but before it was printed, the decision in Whitworth "a Hall @ was 
published, and the learned editor of Hayes’ Reports mentions with approval in a 
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process of injunction in the Incumbered Estates Court. In fact, it not only did A 
not show the termination of it, but showed that it was in full force. Upon that 
demurrer the court gave judgment for the defendant, and Preot, C.B., put the 
reason thus, and it is the ground upon which it ought to rest and stand : 


“In an action for a malicious prosecution of proceedings, when the particular 
proceeding is the immediate result of the adjudication of a court of competent 
jurisdiction, the pleading is bad unless it shows that the proceeding is at an 


end,”’ 
He adds at the conclusion of his judgment : 


‘‘The case is one primae impressionis to make a process still remaining in full 
force and effect the subject of a suit for maliciously putting in force the order 
of the court. The case has not terminated. A proceeding emanating from 
that order of the court remaining unreversed cannot be the subject of an 
action.” 


So here, it appearing that this adjudication is still in full force and the plaintiff. 
complaining that by reason (that is the foundation of the action) of that adjudica- 
tion his property has been taken possession of by the assignee, and he is deprived 
of it, I say, in the words of Picor, C.B., that as long as that adjudication remains | 
in full force and effect, no action can be maintained at law for the proceedings | 
under that adjudication. 

Upon these two grounds I am perfectly clear that this action is not sustainable, 
that upon the face of it it cannot be sustained, and that there is no doubt whatever 
upon the law. I am equally clear that it is harassing and vexatious. 


Appeal allowed. 
Solicitors : Newman, Stretton & Hilliard; Randolph Chamberlain. 
[Reported by C. E. Maupen, Ese., Barrister-at-Law.] 
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R. v. LABOUCHERE 
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48 J.P. 165; 32 W.R. 861; 15 Cox, C.C. 4151 . 


ee esnciel vdineheay ee cause breach of the peace— 
on d p rinciples guiding court on application for leave to 
file criminal information. i 
The criminality of a libel, as distinguished from the civil liability of the 
person who publishes a libel, depends on whether there is an intention that 
the words complained of should lead to a disturbance of the public peace or 
whether those words tend to such a disturbance. A prosecution will lie for 
words defaming a dead person where they satisfy either of these conditions. 
Observations on the principles guiding the court on an application for leave 
to file a criminal information for a libel. 


Notes. Criminal informations are practically obsolete, and none has been filed 
for more than 50 years, when an information was filed for a libel on King George V. 
The subject is dealt with at 10 Hanspury’s Laws (3rd Edn.) 380. By s. 8 of the 
Law of Libel Amendment Act, 1888, no criminal prosecution for libel can be 
commenced against any proprietor, publisher, editor, or any person responsible for 
the publication of a newspaper for any libel published in that newspaper without 
the order of a judge in chambers being first obtained. 

Considered: R. v. Ensor (1887), 3 T.L.R. 366. Applied: R. v. Masters (1889), 
6 T.L.R. 44. Referred to: R. v. Yates (1885), 1 T.L.R. 193; Ke Application for 
Attachment for Contempt of Court (1886), 2 T.L.R. 351; Wood v. Cor (1888), 
4 T.L.R. 652; R. v. Russell, Ex parte Morris, [1904-7] All E.R.Rep. 292; Ex 
parte Freeman-Mitford (1914), 30 T.L.R. 693; Weld-Blundell v. Stephens, [1919] 
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Pisani v. Lawson roe 6 Bing.N.C. 90; 8 Dowl. 57; 8 Scott, 182; 9 L.J.C.P. 
12; 3 Jur. 1153; 133 E.R. 35; 2 Digest (Repl.) 172, 19. ; 

R. v. Alderton (1756), Say. 280; 96 E.R. 880; 82 Digest (Repl.) 72, 950. 

R. v. Williams (1822), 5 B. & Ald. 595; 1 State Tr.N.S. 1291; 1 Dow. & Ry.K.B. 
197; 106 E.R. 1308; 82 Digest (Repl.) 226, 2463. ; 

R. v. Pocock (1740), 7 Mod. Rep. 810; 2 Stra. 1157; 87 E.R. 1260; 15 Digest 
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Ex parte Chapman (1836), 4 Ad. & El. 773; 111 E.R, 974; 15 Digest (Repl.) 848, 
8155. 

Ex parte Duke of Marlborough (1844), 5 Q.B. 955; 1 Dav. & Mer. 720; 1 New 
Mag. Cas. 26; 1 New Sess. Cas. 195; 13 L.J.M.C..105; 8, L.T.0.8. 216g 
8 Jur. 664; 114 E.R. 1508; 15 Digest (Repl.) 848, 8141. 

R. v. Lord George Gordon (1787), 22 State Tr. 177; 82 Digest (Repl.) 228, 2490. . 

R. v. D’Eon (1764), 1 Wm. Bl. 510, 517; 96 E.R. 289, 295; 15 Digest (Repl.) 874, 
8426. 

R. v. Vint (1799), 27 State Tr. 627; 15 Digest (Repl.) 875, 8428. 

R. v. Peltier (1803), 28 State Tr. 529; 15 Digest (Repl.) 875, 8429. : 

R. v. Most (1881), 7.Q.B.D. 244; 50 L.J.M.C. 113; 44 L.T. 823; 45 J.P. 696; 
29 W.R. 758; 14 Cox, C.C. 588, C.C.R.; 15 Digest (Repl.) 875, 8430. 

R. v. Long (1870), cited in Folkard on Libels, 4th Edn., 680. 

R. v. Cuthbert (1875), Times, May 24. 

R. v. Beaumont (1881), Times, Nov. 17. 


Rule Nisi obtained by the Duke of Vallombrosa, a foreign subject resident abroad, 
for a criminal information against the defendant, the proprietor of ‘‘Truth,’’ for 
a libel published in that journal imputing infamous and disgraceful conduct to the. 
duke’s deceased father, who was also a foreigner and in his lifetime resident abroad. 

The words complained of were published in ‘‘Truth’’ on Feb. 22, 1883, and were 
as follows : 





“Society at Cannes, headed by the Duke of Vallombrosa, has been very indig- 
nant with Lord Wolverton for introducing M. Clémenceau to Mr. Gladstone. 
This was regarded as a species of defiance to the Legitimists and Orleanists, 
whose social position is based upon their ostracising Republicans. The Duke 
of Vallombrosa is, of course, plus royaliste que le Roi, his father having been 
an army contractor, who was nearly hanged on the charge of supplying, as meat 
to a 'rench Army Corps, the flesh of soldiers who had died in hospital, or who 
had been killed in battle. Luckily for him the First Empire came to an end 
before the trial could take place, and the contractor, having retired to Italy 
and purchased a dukedom, became a grand seigneur and an ardent adherent 
of the Bourbons.’ 


Hi 


The rule nisi was obtained on an affidavit of the Duke’s which stated that these 
statements and imputations were without foundation. The affidavit, which was 
sworn at Cannes, stated that the duke was a foreigner and resident abroad, and 
that he believed that the libel was published maliciously and with intent to bring 
scandal and reproach upon the memory of his father, and to convey a gross J] 
insult upon himself and his family, and to bring them into hatred, contempt, and 
ridicule. It further stated that his father had inherited an ancient peerage and 
had never been an army contractor at all, and that his grandfather acquired the 
dukedom in 1775. The defendant also made an affidavit, in which he stated that 
he did not write the paragraph himself, nor was it written in this country, but 
that it had been sent to him by a person of position abroad in whose judgment and 
truthfulness he placed confidence. In reply to a letter from the duke’s solicitor, 
the defendant wrote as follows: 


\ 
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“The writer of the paragraph is abroad, and I will refer to him to learn to 
what he alludes. In the meantime, if you wish to contradict it, I will with 
pleasure insert a contradiction. As to the threat of legal proceedings, it seems 


to me an historical statement. It is only stated that the charge was made, and 
not substantiated or disproved.”’ ; 


The defendant's affidavit further stated that he had since made inquiries, and 
from various sources had ascertained, -and that he fully believed, that the historical 
statement made in the paragraph complained of was not accurate, but that the 
duke was descended as he had stated, and the dukedom was conferred on his grand- 
father in 1775. The defendant went on to state that in Italy such titles con- 
ferred no political or social distinction; that there were no peers in Italy; that the 
duke was resident in France where such titles were not recognised, and that he 


‘held no office there nor any public position or station. Upon these affidavits the 


rule now came on to be argued, the fiat of the Public Prosecutor not having been 
obtained. 


Charles Russell, Q.C., and Poland for the defendant, showed cause. ° 
Sir Hardinge Giffard, Q.C., Archibald and Woodfall supported the rule. 


Cur. adv. vult. 


Feb. 9, 1884. LORD COLERIDGE, C.J., read the following judgment of the 
court, except Denman, J. (see p. 967 post).—'This was a case in which a foreign 
nobleman applied to this court for a rule calling upon the defendant, the proprietor 
of the newspaper called ‘‘Truth,’’ to show cause why a criminal information should 
not be filed against him in this court, for a libel published in his said paper upon 
the deceased father of the foreign nobleman. The applicant resided abroad, and 
the affidavit on which the rule was moved for was sworn out of this country. 

Several points were made against the rule—namely, that the applicant was 
a foreigner, and a foreigner not residing or even sojourning 1n this country ; that 
the subject of the paragraph was not the applicant himself, but his deceased 
father; and that on any view it was not a case in which this court, in its discretion, 
would interfere by way of extraordinary remedy, but would leave the applicant to 
indict or bring an action. As to the point that the present Duke of Vallombrosa, the 
applicant, is neither resident nor sojourning 1n this country, it may be sufficient 
to observe, that we do not intend to lay it down as a rule of law that this court 

ill not interfere, under any circumstances, by way of criminal information, on 
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Famosis (2) that publications defamatory of dead persons are libellous, was & state- A 
ment extra-judicial, that it was not the point in judgment, and that the judgment 
might well have been sustained without going into it. He shows, further, that 
the passage in Hawxins Pueas or THe Crown, Bk. 1, c. 73, s. 3, which deals 
with informations as well as ordinary indictments, puts the whole criminality 
of libels, as distinguished from the civil liability of those who publish them, on 
private persons on their tendency to disturb the public peace. Hawxrys,, indeed, i 
in a passage immediately following the words quoted by Lorp Kenyon, puts his 
own view beyond all doubt, and shows that he would have discouraged, or even 
disallowed, many of the indictments for libel—to say nothing of informations— 
with which the courts of late years have been occupied. For he says: 


“The court will not grant this extraordinary remedy by information, nor should ¢ 
a grand jury find an indictment, unless the offence be of such signal enormity 

that it may reasonably be construed to have a tendency to disturb the peace 

and harmony of the community. In such a case the public are justly placed, 

in the character of an offended prosecutor to vindicate the common right of 

all, though violated only in the person of an individual; for the malicious 
publication of even truth itself cannot in true policy be suffered. to interrupt I 
the tranquillity of any well-ordered society.” 


R. vy. Paine (3) (a strange and unsatisfactory case, and very loosely reported), 
Lorp Kenyon explains, as he does also R. y. Critchley (4), by stating that in both 
cases an intention to subvert and slander the government of the country was 
charged in the indictment, and he supports both cases distinctly on this ground. 
It may be doubted, if the cases are looked at, whether Lorp Kenyon did not 
support the decisions (what the actual decision in the case in CARTHEW was does 
not appear) upon grounds which the judges who decided them did not think of, 
and which most certainly they did not state. 

The libel in R. v. Paine (3) was on King William, who was alive, and Queen 
Mary, who was dead; the case, therefore, is a very weak one on the point now 
before us in any view of it. The libel in R. v. Critchley (4) stated of a certain F 
Sir Charles Nicoll, who was dead, that ‘the changed his principles for a red ribahd, 
and voted for that pernicious project the Excise."’ This was the whole libel, and 
Lorp Kenyon may well have been puzzled to uphold the propriety of a criminal 
information in respect of it, even though the deceased Sir Charles was the father 
of the wife of a Secretary of State. But in R. v. Topham (1), in which the libel 
on a deceased Lorp Cowrer was of the most virulent possible description, imputing G 
to him ‘‘unmanly vices and debaucheries,’’ Lorp Kenyon, after time taken to 
consider, with the assent of Butter, J., who had tried the case, arrested the 
judgment, on the ground that it was not the subject-matter of indictment for libel 
to asperse the memory of the dead unless it was done with a design to break the 
peace. The court of King’s Bench in that case appears to assent to the principle 
laid down by Hawxrys—that private character is to be vindicated by private H 
action, and that an indictment or information for libel is only to be justified 
where there are some incidents in it which concern the public, such as an attempt 
to injure the government, or an intention or tendency to break the public peace. 
This necessity of the person who applies for the criminal information being himself 
individually aspersed, is laid down in very strong terms by Parrreson, J., in 
R. vy. Mead (5). There is no instance of an action for libel by the representative I 
of i deceased person } it must be some very unusual publication to justify an 
indictment or information for aspersing the character of the dead. If such a 
case should ever arise, it must stand upon its own footing. But this is not that 
case, and on this ground also we should, in our discretion, decline to interfere. 

There remains to be considered the more general objection, viz., that the form 
of proceeding being in the discretion of the court, the case before us is not one 
eee aie Nn fae be legal and exercised on legal principles, 

g o he information. From the very nature of the 


Q.B. -] ° ° 4 4% 4 
v 4 O } sr ( sOR O DG ) 
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granting rules for criminal information ee a have spoken in this matter of 
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been denied, in Mr. Prynn’s Case (6) te Pec, tall Re ee a 
course of a very learned argument, stated hati Tien Hi paca shaped ot 
on argument they could not stand. Lorp Ho d hes aPNd himself had said that 
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example, in R. v. Kinnersley (7), a rule was made absolute against Ante 
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of a paper for giving a ludicrous account of the then Lorp CLANRICARDE'S appearing 
with an actress in a theatre, Lorp Mansrretp observing, as his chief setter 
a Tb , M * . ° * . . ; "a 
Lapa that ‘‘it was high time to stop this intermeddling in private families.”’ 
is not necessary to go through the cases, but the practice of granting these 
informations appears to have reached its greatest height in the ae of Lorp 
TENTERDEN. In R. v. Epps (8), there was a rule granted against a man for saying 
that the clergy in general, and the applicant in particular, were harsh and rigorous 
in exacting their tithes. The excitement on the subject of tithes was actually 
given by Lorp TENTERDEN as 4 reason for making the rule absolute. In R. ‘i: 


Rintoul (9) the whole libel was this : 
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ger sometimes 


y received by the Somersets since the late Duke 


“The amount of public mone 
ds the value of the estates he bequeathed 


of Beaufort came of age far excee 
to the present Duke.”’ 
opinion of others, it is our opinion 


that this is 4 libel.’’ And appare r ground the rule was made 
absolute. In Rf. v. Smith (10) there had been a riot at Oxmore, followed by 
conviction of the rioters. The defendant, after the trial and conviction, published 
an advertisement soliciting subscriptions for the prisoners, and asking whether a 
large number of acres (under an inclosure), including thirty-one in lieu of tithes, 
had been given to Sir Alexander Croke, and whether Oxmore Common before had 
not been tithe free? Sir Alexander Croke denied the facts suggested, and had 
published 4 pamphlet on the subject. The defendant swore that he believed the 
proceedings against him arose from his having supported a candidate for the county 
opposed in polities to Sir Alexander Croke. | [ nder these aircumstances the court 
actually made a rule absolute for 4 eriminal information. 


It ia needleas to multiply examples. These are gelected almost by chanee from 
r cases equally opposed to later practice ; and in all of them Lonp 


‘‘Whatever may be the 


Lorp TENTERDEN said : 
ntly upon no othe 


a number of othe 
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TENTERDEN was the presiding judge. Lorp TENTERDEN was a great and upright 
magistrate, and needs no eulogy from me. But it is impossible for anyone not 
to see the great change which had come over the feeling of the court between 
the days of Lorp Hater, Lorp Horr, and HAWKINS, and those of Lorp TENTERDEN. 
But the general dissatisfaction of the legal profession with this state of things led, 
in the time of Lorp Denman and Lorp CampBetn, to a much stricter practice in the 
court in the granting of these informations. I am quite aware that R. v.. Gregory 
(11), R. v. Latimer (12), and some few cases of this sort, occurred during this 
period of time; but there can be no doubt that the cases were rare, except where 
some person, in a public or official position, was attacked in relation to such 
position, or where the attack was of so cruel and outrageous a sort as to make it, 
according to the view of Hawkins, a matter which interested the public, and called 
for the interference of the court, as representing the public and charged with the 
defence of its interests. So it was during the greater part of the time of Sm 
ALEXANDER CockBurN, though, towards the close of his life, the practice of the 
court became somewhat easier and laxer. | 

I have, however, by the kindness of a learned friend been furnished with the 
reports of fifty cases of criminal information, running over the years from 1860 to 
1880 inclusive, and, out of these fifty cases, four only were cases of informations 
granted at the suit of persons who were not in some public office or position. © 
And during that time there were repeated declarations by various members of the 
court, not indeed that as matter of law the information would not be granted at 
the suit of private persons, but that the court would, as a general rule, leave 
private persons to their private remedies. For example, in R. v. Lord Winchelsea 
(18), in 1865, Buacksurn, J., says: 


‘This remedy had usually and properly been confined to cases of magistrates, 
ministers, public officers, and persons in a high position whose character was 
of such public importance as to require immediate vindication.”’ 


The Lord Chief Justice (Srr ALEXANDER CocKBurRN) adds that 


‘the extraordinary intervention, by means of a criminal information, was a 
procedure of a high prerogative character reserved for cases of public im- 
portance.”’ 


In R. v. Headley (14), in 1875, I find Bracksury, J., reported as saying : 


“Tt is not enough that it should appear that there has been a libel [differing 
apparently in terms from Lorp TenrerDEN, who seems, if rightly reported, to 
have thought it was enough]; it must also appear that it is a publication as 
to which we ought to put the prerogative process of the court in operation 
against the writer. It should not be done too lightly, or otherwise our jurisdic- 


tion to grant criminal informations, though very useful, may be brought into 
odium.”’ 


Again, in 1877, in the matter of a gentleman named Middleton, in which the libel 


was very gross, the rule was refused, and I find Mertor, J., with the concurrence 
of Lusn, J., saying this: 


“We must be chary of making the high jurisdiction of this court a sort of 
substitute for the ordinary jurisdiction of the magistrates. The court used to 
be far more strict, in the exercise of its extraordinary jurisdiction in granting 
criminal informations, that it has been perhaps in later times; but this is 
hardly a case for its exercise. It is not like the ease of a serious imputation 


ey a magistrate or a public officer, like a town clerk, for misconduct in his 
office.”’ 


Again, in 1878, in the case of an application on the part of Mr. Davidson, the 
musical critic of the ‘‘Times’’ newspaper, against the present defendant for 


imputing to the applicant personal corruption, the rule was refused by Mettor, J 
and Huppteston, B., the court saying that ae 
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+H ; cis eee cae or warrant an indictment or an action, but it 
id not follow that it was the fit subject of a criminal information. That 

an exercise of the extraordinary jurisdiction of the court ee a pai: 
rule, was reserved for cases of libel upon persons in ais etoile ; P dicial 
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Examples might be multiplied, but these are sufficient. Very few of these cases 
are to be found in the volumes of reports. They are cases of di ti ; 
leg ted upon facts, and have seldom been reported; sik the ae mre 
ea eine alle wie Nad aera a Bay eae of the Bar who reported 
eg rcrin s Seg A e to vouch for the substantial correctness 

: e that so few cases on this subject out of 
the many which come before this court are to be found in the books must be m 
excuse, if I need one, for citing reports from newspapers, which, however ae 
or valuable they may be for their own objects, are generally reported rather with 
a view to the facts than to the law, and to cite which, therefore, except where 
there seems to be, as here, a real reason for it, would be of bad example. I am 
able from my own recollection to state two cases, each of them, I think, important. 
This court, in the time of Lorp CampseLL, refused Sir Charles Napier a criminal 
information for a libel imputing to him great misconduct in regard to his conquest 
of Scinde, on the ground, among others, that he had ceased to be Commander-in- 
Chief in India, and was at the time of his application to the court only a private 
person. In R. v. Plimsoll (15), in which I was myself counsel, a rule for a 
criminal information for a libel, in which a member of Parliament was accused 
of sending his ships to sea overloaded in order that they might sink and he might 
gain the insurances on them, was discharged after argument; and it was discharged 
without costs, inasmuch as the applicant had cleared his character; but the court 
left him to his ordinary remedy as a shipowner against any one who libelled him 
in that character. 

We are thus brought down to the last case upon the subject with the authority 
of which we were pressed very properly. I mean that of: R. v. Yates (16). I 
know nothing of the merits of that case, and if I did, as the litigation is still 
depending, it would be unfit to say a word upon it. Buta libel upon the private 
character of Lorp LonspDALE, certainly not so aggravated as some of those as to 
which informations have been refused, was made the subject of an application 
to this court, and the rule for a criminal information was made absolute. It is 
said that it was granted, almost as of course, because the applicant was, a peer. 
I am unaware of what my learned brothers may have said ; but, if this was the 
ground of their decision I must respectfully dissent from hee can find nowhere 
any traee of the doctrine that a peer, as such, is entitled to exceptional and. ea) 
important privileges in the administration of the law. If a peer is libelled as a 
for his conduct in Parliament, or as Lord Lieutenant (if ue ig one), or as 
magistrate, or as the holder of a public office, 1b would sae gsi he ao 
of course (all other legal conditions sca sine fe tne ey ee 
Fe tite ; hat a peer in private mattcrs is ent Biel re 
at ihe ‘andes Keath pe which ‘be court would not rinse : ries, of a 
humblest subject of the Queen, I respectfully but emphatically deny. am no 


ene iw is certainly no 
i , osition. R. v. Gregory (11) is cer y 
Soon poe ampere ike It is said, on the other hand, that 


‘ i ke one. 

ee authority, ae ares oa a not taken, or, at any rate, not pressed upon 
e point now oe ’ Vates (16), and the probable explanation of this, which I 
vein ois the best authority to be the fact, is this, gr Hel pee 
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ri ro Diviaional Court must act on those later authorities, which no doubt tormec 
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a complete justification for the course there taken by this cour 


966 ALL ENGLAND LAW REPORTS REPRINT [1881-5] All E.R. Rep. 


I have said, however, that it is not possible to reconcile the cases; it is not easy, J. 
perhaps it is not possible, to lay down any rule which can guide discretion amid the 
ever-varying facts to which discretion has to be applied. If we go back to prin- 
ciple we find it well stated by BuackstTone (bk. 4, c. 23, p. 309), as follows : 


“The objects of the other species of informations filed by the master of the 
Crown Office upon the complaint or relation of a private subject, are, any 
gross or notorious misdemeanours, riots, batteries, libels, and other immoralities 
of an atrocious kind, not peculiarly tending to disturb the government (for 
those are left to the care of the Attorney-General), but which, on account of 
their magnitude or pernicious example, deserve the most public animadver- 
sion. 


In 1 Srarkte on Lipset (2nd Edn.), p. exlvii, it is said : 


“It must, however, be recollected that in granting or refusing criminal infor- 
mations in case of libels, the Court of King’s Bench exercises a discretionary 
power, acting on principles which are peculiar to that proceeding, and that the 
practice, in the instance of a criminal information for a libel, is not only 
peculiar to that proceeding, but irreconcilable with the ordinary principles of 
jurisprudence on which the law of libel in England is founded. The general 
rule is, that the truth or falsity of a libel is immaterial, whilst in this instance 
it is made the first and essential object of preliminary inquiry—of an inquiry 
conducted in a mode foreign to the ordinary forms of criminal justice, not by 
evidence before a jury, but by affidavit. Such a mode of investigation, at all 
times unsatisfactory, is the more so when the defendant, though the alleged 
libel be perfectly true, has no means of compelling those who know the truth 
to establish it by their affidavits; and yet, when the information has been 
granted, he is excluded from giving evidence of the truth, although the informa- 
tion was granted only on the assumption that the statement was false—a cir- 
cumstance which necessarily tends to raise an unfavourable prejudice against 
him at the trial. Notwithstanding such considerations, the result is far more 
beneficial than might have been expected, or than possibly could have happened, 
had the practice been general. The truth is that, although the Court of King’s 
Bench is open to all applicants for criminal informations, yet in cases of libel 
it is seldom resorted to but by persons of rank or wealth. The proceeding by 
information for a libel is a kind of intermediate course between treating the 
insult as an affair of honour, and the more vulgar and plebeian course of 
presenting a bill of indictment at the sessions or assizes. The libelled party 
has an opportunity of exculpating himself by means of a denial of the imputa- 
tion on his conduct and character in the most public manner, and under a 
solemn sanction; his adversary is the more ready to make concession where, 
from the form of the proceeding, his character for courage is not implicated, 
and where the truth of the fact having been solemnly denied, an opportunity is 
afforded for explanation, concession, or apology. And thus it happens that a H 
course of proceeding, which is to a certain extent inconsistent with general 
principles, is, in its limited application, rendered beneficial by particular 
considerations.”’ | 

[f this passage in Srarkie be looked at, it will appear at once that that great 

writer would have met this application before us with a Summary refusal, and as I 

not at all within those considerations, which, ‘‘in spite of the anomaly of the 

proceeding, bring about a result far more beneficial than might have been expected.” 
It is under these circumstances that, acting under the powers conferred by the 

J udicature Acts, I have ventured to bring together five judges of -the High Court 

to establish, if possible, upon unusual authority some principles for our guidance 

in future. My colleagues, with a slight exception to be presently noticed, concur 

in this judgment, and I trust that the full discussion which this rule has received 


may be of some advantage, and that, the grounds on which we discharge it becom- 
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. ing generally known, the practice of the court may be brought back to that sreat 
and more wholesome strictness which prevailed for at least a teria hee ee 
half, and that criminal informations may hereafter be granted a in piers whi h 
come fairly within the language of Sr Wimu1am BLACKSTONE sieved! ea 8 
I will not repeat and which I certainly cannot improve. The rule seal us 
be discharged, but, according to the opinion of all my learned brothers 7A Sta eine 

; T will not formally dissent, it will be discharged without costs. 


DENMAN, J. (read by Lorp Cotrriper, C.J.)—I agree with the Lord Chief 
Justice that this rule ought to be discharged on the first two grounds upon which 
he rests his judgment, but I desire to add that I cannot accept the passage from 
BLACKSTONE upon which he comments as being quite an exhaustive dasstintion 

of the cases in which the court ought to interfere. For example, if a newspaper 
or an individual were to show by repeated attacks and by wide circulation of these 
attacks upon a private individual, whether a British subject or a foreigner, and 
whether resident in England or abroad, a persistent: determination to persecute, 
I, as at present advised, should think it would be the duty, in many cases, of this 
court to protect that individual by granting a rule, and even, in case of further 
) persistence, by making it absolute. 


Rule discharged. 
Solicitors : Benbow, Saltwell & Tryon; Lewis & Lewis. 
[Reported by Henry Letan, EsqQ., Barrister-at-Law. | 


te 





MILLEN v. BRASCH & CO. 


[Court oF APPEAL (Baggallay, Brett and Lindley, L.JJ.), November 25, Decem- 
ber 20, 1882] 
[Reported 10 Q.B.D. 142; 52 Thoew.e 127; 47 Txt? 680; 
47 J.P. 180; 31 W.R. 190] 
Temporary loss—Goods not de- 


] toods—Loss oods—Negligence— 
Carriage of Goods —Loss of g feo UL Geo, 4&1 rt 


: clared—Liability of carrier—Carriers Act, 
pad foe's he Carri Act, 1830, and 

If goods which ought to be declared under 8. 1 of the Carriers 4 ¢ eh, ay" 
are ma declared are lost, whether temporarily or permanently, the carrier 1s 

iability i d its consequences. 

ted from liability for their loss an ni oi | 
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158 et seq.; and for cases see 8 Dicesr (Repl.) 50 et seq. For the Carriers Act, 
1830, s. 1, see 2 Haussury’s Starutes (2nd Edn.) 804. 


Cases referred to: 
(1) Wallace v. Dublin and Belfast Junction Rail. Co. (1874), I.R. 8 C.L. 341; 
8 Digest (Repl.) 51, *217. i ; : 
(2) Hearn v. London and South Western Rail. Co. (1855), 10 Exch. 793; 24 
L.J.Ex. 180; 25 L.T.0.8. 23; 1 Jur.N.S. 286; 3 C.L.R. 597; 156 E.R. 660; 
8 Digest (Repl) 50, 315 ' 
(3) Pignoiand v. London and South Western Rail.. Co. (1856), 18 C.B. 226; 139 
E.R. 1354; 8 Digest (Repl.) 50, 312. 


Also referred to in argument: ; f 
Morritt v. North Eastern Rail. Co. (1876), 1 Q.B.D. 302; 45 L.J.Q.B. 289; 34 
L.T. 940; 24 W.R. 386, C.A.; 8 Digest (Repl.) 51, 319. 
Wilson v. Lancashire and Yorkshire Rail. Co. (1861), 9 C.B.N.S. 632; 30 L.J.C.P. 


232; 3 L.T. 859; 7 Jur.N.S. 862; 9 W.R. 635; 142 E.R. 248; 8 Digest (Rep].) 


153, 963. 

Le Conteur v. London and South Western Rail. Co. (1865), L.R. 1 Q.B. 54; 6 
B. & 8. 961; 35 L.J.Q.B. 40; 13 L.T. 325; 30 J.P. 148; 12 Jur.N.S. 266: 
14 W.R. 80; 122 E.R 1448; 8 Digest (Repl.) 50, 312. 


Appeal by the defendants from a decision of Loprs, J., reported 8 Q.B.D. 35. 


By the Carriers Act, 1830, s. 1: 

‘“‘No...common carrier by land for hire shall be liable for the loss of or 
injury to any article or articles or property of the descriptions following; (that 
is to say)...silks, in a manufactured or unmanufactured state, and whether 
wrought up or not wrought up with other materials, furs . . . contained in any 
parcel or package ...to be carried for hire... when the value of such article 
or articles of property aforesaid contained in such parcel or package shall 
exceed the sum of £10, unless... the value... shall have been declared... 
and such increased charge as hereinafter mentioned ...be accepted by the 
person receiving such parcel or package."’ 


C. Russell, Q.C., and F. P. Tomlinson (R. T. Reid with them) for the defendants. 
Edward Pollock for the plaintiff. 


Cur. adv. vult. 


Dec. 20, 1882. LINDLEY, L.J., read the following judgment of the court: 
The facts in this case, which was tried before Lores, J., without a jury, are, 
shortly, as follows. The defendants are carriers for hire from London to Rome. 
On Nov. 18 plaintiff's agent delivered to defendants a trunk to be sent by rail from 
London to Liverpool, and there shipped in one of Bibbey’s steamers for Italy. The 
defendants had in their possession a case of paper goods (Christmas cards) con- 
signed to Mr. Hamburger, of New York. By the carelessness of the defendants’ 
servants, the trunk belonging to the plaintiff was taken to the Victoria Docks, and 
shipped as and for Hamburger’s case to New York. The defendants were not aware 
of the mistake until about Dec. 15, 1879. On Dec. 15, the defendants wrote to 
Hamburger, and on Dec. 19 the trunk arrived in New York. On Feb. 27, 1880, 
the plaintiff claimed £210 for loss of the trunk and injury to its contents. On 
Mar. 11, 1880, the trunk arrived at the defendants’ offices, and, at the plaintiff's 
request, was retained there till June, and then delivered to the plaintiff. The mis- 
carriage of the trunk and its loss for the time was admitted. It was also admitted 
that some of the contents of the trunk were injured in New York owing to the 
Custom House officers unpacking the trunk, and negligently and unskilfully re- 
packing it. It was also admitted that the silk dresses and sealskin jacket are 
articles within the Carriers Act, 1830, that their value exceeded £10, and that no 
declaration was made. If the plaintiff is entitled to a verdict, it is agreed that 
the damages are—for silk dresses, £36; for sealskin jacket, £4; and for re-purchase 


-Act protects the carrier from 
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of other articles at-Rome at enhanced prices, 
should be beyond the £5 paid into court. 

Lopes, J., held (i) that the goods were lost w 
Carriers Act, 1830, although their loss was only tem 
were liable to pay damages for the loss or detent 
which there was no necessity to declare; (iii) that the defendants were not liable 
to pay damages for the loss of or injury to the silks and furs which ought to have 
been declared, and were not declared; but (iv) that the defendants were, neverthe- 
less, liable to pay damages for the detention of those articles. The learned judge 
accordingly gave judgment for the plaintiff for £5 beyond the sum of £5 paid into 
court, with costs. The £5 paid into court was sufficient to cover the damages to 
which the plaintiff was entitled in respect of the loss and detention of those articles 
which there was no necessity to declare; and substantially the question raised by 
the appeal to this court is as to the liability of the defendants to pay damages for 
the loss or detention of the silks or furs which were not declared. 

In holding that the defendants were liable for damages for the detention, although 
not for the loss of these articles, the learned judge followed what he understood to 
be the law as laid down in Hearn v. London and South Western Rail. Co. (2). 
That case at first sight appears in favour of the plaintiff. But, if the pleadings 
demurred to are carefully examined, it will be found that the plaintiff, in his new: 
assignment, carefully negatived the loss of the goods for the detention of which he 
was suing, and the point really decided was that where goods, which ought to be 
declared and are not declared, are detained by a carrier without being lost by him, 
he is liable for such detention. This is consistent with the language of the Carriers 
Act, 1830, s. 1, which exonerates carriers from liability for loss of or injury to 
certain kinds of goods if not declared, but does not exonerate carriers from their 
liability for the undue detention of such goods. In this case, however, the learned 
judge found as a fact that the goods were lost within the meaning of the vee 
Act, although the loss was only temporary; and, assuming this finding . e 
: t, it appears to us impossible to hold the carriers irresponsible for the oss, 
aah ee : ] There is nothing in the Carriers 
but responsible for detention caused by the loss. here is 6» ua y 
Act to warrant such a refinement, ee aa etd in Hearn v. London an 
¥ il. . (2), as has already been shown. . 

‘ear oie pein apart from authority, and let us take first the ea 
ly lost. The damage to the owner of goods lost is their value, 
espns toaapaagania! ther special damage for their non-delivery in proper 
and possibly, eo sae 2 * livered is precisely the same as 
; to the owner of goods never delivered 1s ] ely t 
ea The Carriers Act protects the carrier from liability for loss, 
if they had been caeaaitel saw Act nugatory to hold him liable for detention, which 
pee eerount spy & for which he is not liable. So in the case of a tem- 
is itself the result of the loss es ld him not liable for the loss but liable for the 
porary loss by <i sepa? io " consistent, and so to construe the Carriers Act 
consequences of it is practica y a crative,’ Tb is #0°be observedrthat a 1 eam 
would, in effect, be to render “sljgbility- for the loss of or injury to’’ undeclared 
t simply relieve him from paying the value of undeclared 
goods; the Act does not sim} a” ved from liability for their loss, and it would be 
goods which he loses. Ho 18 10% t from sound principles of construction to hold 
to fritter away the Act and to a lue, as distinguished from loss and its 
that loss in the Act only means value, © 


consequences. 

If we turn to authority, 
two decisions—one in this country 
and South Western Rail. Co. (3), anc 
Co. (1). Both of these cases were 


w 0 an j r canno 

h d , ¢ d the owne "ont ’ that where goods are 

ere goods ty occasioned by the loss, and further, g 
iv yn 18 OCCHE ) 

non-delivery whicn 


4 . ; ) b in id RB 7] I 
J but t lost the carrier is not protected. Wallace v. Dublin anc é fas 
detainec ju0 NO IBV, , Cc , 


-y like the case now before us, for 
} ara to have been very like the cas 
Junction Rail. Co. (1) appear 


£10, and that these several sums 


ithin the true meaning of the 
porary; (ii) that the defendants 
ion of those articles of apparel 


shall find that this view of the Act is supported by 
ig-ciagtis d one in Treland, viz., Piancianit v. London 
© Wellaxe vy. Dublin and Belfast Junction Rail, 
decided on demurrer. The first shows that, 
t recover the loss, he cannot recover for 
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the goods were there alleged to have been lost by the carriers, although only for a 
time, and the court held that the Carriers Act applied, and protected carriers from 
liability as well for the temporary as for the permanent loss of undeclared articles, 
and also from liability for the consequences of such loss. This appears to us to 
be the proper construction of the statute. 

The result comes to this. If goods which ought to be declared and are not 
declared are lost, whether temporarily or permanently, the carrier is protected 
from liability for their loss and its consequences. But whether goods not per- 
manently lost are lost within the meaning of the Carriers Act must depend on 
whether they have been lost by the carrier, as distinguished from lost to the owner 
(see Hearn v. London and South Western Rail. Co. (2)), and this again must depend 
on the facts of each particular case. If the carrier temporarily loses the goods 
and delivers them within a reasonable time after he recovers them, he will not be 
liable; but if he keeps them after he has recovered them, the Carriers Act will not 
protect him from such subsequent breach of duty. The obligation on the part of 
the carrier to deliver the goods will remain or revive, and he will be responsible for 
future breaches of that obligation. It is, therefore, a mistake to suppose that it 
will be against the carrier's interest to try and find undeclared goods temporarily 
lost. The utmost that can be said on that subject is that he will gain nothing by 
finding them. On the other hand, to hold him liable for their detention when- 
temporarily lost, but not when permanently lost, would be to make it beneficial to 
him not to find them. 

If that were the law, it would be to his interest to convert all temporary losses — 
into permanent losses. This anomaly would, no doubt, be obviated by holding the — 
earrier also liable for the detention of goods permanently lost; but, in our opinion, | 
this cannot be done. As already stated, the learned judge held that, in this par- 
ticular case, the goods were temporarily lost by the carrier within the true meaning 
of the Carriers Act. The defendants naturally supported that view of the facts; 
but the plaintiff contested the conclusion arrived at on this point, and we have, 
therefore, considered it, and we agree with the learned judge in thinking that the 
trunk was lost. As we understand the facts, the plaintiff's trunk was shipped and 
sent to New York as: Hamburger’s case, and was incapable of being traced and 
found until the mistake in the substitution of one package for the other was dis- 
covered, This was, in our opinion, a loss of the trunk by the carrier, for, though 
he had the bill of lading, the trunk was not referred to in it, and the carrier had 
lost possession of the trunk, and did not in fact know where it was, nor what had 
become of it. 

For the reasons above given, we are of opinion that, the trunk being lost, the 
defendants were not liable for any damages in respect of the loss or detention of 
or injury to the silks and furs contained in the trunk, and that, having paid into 
court enough to cover their liability for the other articles, they are entitled 
to judgment in the action with costs, and to the costs of the appeal. 


ata, Appeal allowed. 
Solicitors: Wilson, Bristow & Carpmael; Goldberg & Langdon. 


[Reported by P. B. Huroniys, Ese., Barrister-at-Law. ] 
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Re POWERS. LINDSELL v. PHILLIPS 


(Court oF AppraL (Cotton, Lindley and Bowen, L.JJ -), July 22, 1885] 
[Reported 30 Ch.D. 291; 53 L.T. 647 | 


3 Limitation of Action—Mortgage—Charge on land—Surety—Claim against surety 
—Real Property Limitation Act, 1874 (87 & 38 Vict., c. 57), 8.8 
Limitation of Action—Acknowledgment—Part payment—Payment by principal 
—Effect on claim against surety. 
Administration of Estates—Administration action—Summons—Payment sought 
of disputed debt—Dispute on law, not on fact. 

x Land was mortgaged to secure a debt of £1,000 and interest. By a separate 
bond, made between two sureties and the mortgagees, the sureties gave a 
guarantee for part of the debt. The mortgagor paid the interest under the 
mortgage for a time, and then defaulted. More than twelve, but less than 
twenty, years after the sureties gave the bond, one of them died, and the 
mortgagees took out a summons for administration of his estate, claiming to be 
creditors. ; 

: Held: (i) where a bond was given by sureties to guarantee payment of a 

sum secured by a mortgage of land given by another person, the sum secured 

by the bond was not money ‘‘charged upon or payable out of’’ land within 
the meaning of the Real Property Limitation Act, 1874, s. 8, and, accordingly, 
the period of twelve years prescribed by that section did not apply to the 
present claim, which was, therefore, not statute-barred; (ii) where a part 
payment was made by a mortgagor before the remedy under the mortgage was 
barred, it operated to keep alive the mortgagee’s claim against the surety, 
and for this reason also the claim was not statute-barred; (iii) although an 

adininistration summons ought not to be taken out to obtain payment of a 

disputed debt where the dispute turned on matters of fact, an administration 

7 summons was an appropriate procedure in this case as the dispute depended 

int of law. . 
aaa f eo (1) (1882), 22 Ch. Div. 511, Fearnside v. Flint (2) (1883), 
22 Ch. Div. 579, and Cockrill v. Sparkes (8) (1863), 1 H. & C. 699, distinguished. 


Notes. The Real Property Limitati 


tY 


on Act, 1874, s. 8, has been in part replaced 
by the Limitation Act, 1939, s. 18 (1), the wording of which is substantially the 
“ i i imitati tion on a personal covenant in force 
# same. The period of limitation for an ac : pe ee tees 
; i 7e } er a provisl 
when this case was tried was twenty years, un Fiebre FORT 
é é i ri been repealed, and replaced by the 
Act, 1833, s. 3. This section has anlag 
Act 1939, s. 2 (3), under which an action Bye re alt marae: 
irati of twelve years from the date on whic Fe 
aE ea this subsection shall not affect any action for which a 
Ne es itaidoni ibed by any other provision of the Act. 
1. shorter period of limitation is prescrl Pcieby (1889), 43 Ch.D. 106. Followed: 
popeidaeed sat ane pati ” considered : Weld v. Petre (1928), 97 L.J.Ch. 
Nutter v. Holland, [1894] + ; - vu ? 
399. , od on land, see 24 Hauspury's 
yt PY : j spect of money secured On Bee bods 
As to limitation of or phige acknowledgment of joint obligations, see ible 
senmnss) (008 Teds) adage f administration proceedings, sce 16 Hawspury’s 
I 314-815; as to pommmancemen” of a so eM Repl.) 462 eb seq. For the 
r 2dn.) 488; and for cases, S©” * sea Ada.) 1159. 
sea ye 1080; gee 18 HaLsBory 8 Sparures (2nd Edn.) 
‘ , : B9 7, 95; 81 W.R. 
90m RE patie (1882), 22 Ch.D, 511; 52 L.J.Ch. 833; 48 L.T. 95 
ULt oh 4 P . 
| $00, C-A.; 82 Diger (Repl ee. 819; 52 L.J.Ch. 479; 48 L.T. 154; 81 
sat ‘Hint (1988), 22 Ch.D. 5795 98 
(2) Fearnside v. Flint ( ' 
W.R. 918; 32 Digest (Repl.) 475, 600. 
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(3) Cockrill v. Sparkes (1863), 1 H. & C. 699; 1 New Rep. 439; 32 L.A Bz: TiS 
7 L.T. 752; 9 Jur.N.S. 307; 11 W.R. 428; 158 E.R. 1065; 32 Digest (Repl.) 
458, 731. 
Also referred to in argument : 
Whitcomb v. Whiting (1781), 2 Doug.K.B. 652; 99 E.R. 413; 32 Digest (Repl.) 
415, 387. 

Appeal by the plaintiffs, Lindsell and Archdale, mortgagees, from a decision of 
Bacon, V.-C., refusing to. discharge an order of the chief clerk by which the chief 
clerk declined to make an administration order in respect of the estate of Edmund 
Powers, a co-surety in respect of the mortgage, the respondents to the appeal being 
the personal representatives of Edmund Powers. : 

On May 23, 1867, Edmund Powers and Charles Powers executed a joint and 
several bond in the penal sum of £400, payable to Lindsell and Archdale. The 
bond recited an indenture of May 23, 1867, to which neither of the obligors was a 


party, whereby freehold and copyhold estates were mortgaged to Lindsell and Arch- 


dale to secure £1,000 and interest. The mortgage contained a covenant by 
T. Powers with Lindsell and Archdale for payment to them of the £1,000, with 
interest at 5 per cent., on Nov. 23 then next. The bond also recited that Lindsell 


and Archdale had advanced the £1,000 at the request of the obligors, and that 


at the time of the agreement for the loan of the £1,000 and interest, 


‘“‘and as a better security for part thereof, it was agreed that the said E, Powers 
and C. Powers should execute a bond in the penal sum of £400 conditioned 
for the repayment of the sum of £200 and interest, part of the said sum of 
£1,000 and interest, at the rate of 5 per cent., secured by the said indenture 
of mortgage,”’ 

and continued as follows: 

“Now, therefore, if the said Thomas Powers, his_ heirs, executors, or 
administrators, shall pay to the said R. H. Lindsell and F. Archdale, or the 
survivor of them, or the executors or administrators of such survivor, their or 
his assigns, the said‘sum of £1,000, together with interest for the same at the 
rate, and on the days, and in manner as by his covenant in the said indenture 
of mortgage of May 28, 1867, is mentioned, then the above written bond shall 
be void.”’ 


Down to December, 1877, an agent of the mortgagor received the rents of part of 
the mortgaged property, and paid the interest on the mortgage. From that time 
to December, 1879, the rents were insufficient to pay the interest, which fell into 
arrear, and in January, 1880, the mortgagees entered into possession of the whole 
of the mortgaged property. In December, 1883, Edmund Powers died, without 
having made any payment to the obligees, or given them any acknowledgment. 
Charles Powers had paid to the obligees £100 with interest. On Mar. 27, 1885, 


the obligees took out a summons, as creditors, for the administration of the estate - 


of Edmund Powers. On May 14, 1885, the chief clerk of Bacon, V.-C., dismissed 
the summons. The obligees moved before Bacon, V.-C., that the order of the 
chief clerk might be discharged, and an order for administration made. The 
representatives of Edmund Powers contended that the remedy on the bond was 
barred by the Real Property Limitation Act, 1874. Bacon, Vj.0) held that, as 
the court had, under R.S.C., 1888, Ord. 55, r. 10 [revoked. See now B.S.C 
(Revision), 1962, Ord. 85, r. 5], a discretion as to whether it would grant sie 
administration order, the decision of the chief clerk must be oivaadiend the 
plaintiffs left to their remedy by action. The plaintiffs appealed. 
By the Real Property Limitation Act, 1874, s. 8: 


“No action or suit or other proceeding shall be brought to recover any sum 
of money secured by any mortgage, judgment or lien, or otherwise charged 
upon or payable out of any land or rent, at law or in equity, or any legacy but 
within twelve years next after a present right to receive the same shall hase 


-_- 
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accrued to i! 
some person capable of giving a discharge for or release of the same, 


ee Some part of the principal money, or some interest 
* : : shall have een paid, or some acknowledgment of the right thereto shall 

ave been given in writing signed by the person by whom the same shall be 
payable, or his agent, to the person entitled thereto, or his agent; and in such 
ease, no such action or suit or proceeding shall be brought but within twelve 
years after such payment or acknowledgment, or the lash of such payments or 
acknowledgments, if more than one, was given.”’ 4 ; 


Warrington for the plaintiffs. 
Upjohn, for the defendants, the representatives of Edmund Powers. 


COTTON, L.J. It is contended that this bond is barred by s. 8 of the Real 
Property Limitation Act, 1874. As a merely personal bond it clearly is not barred, 
for it is not twenty years old; but the defendants urge that it is barred by that 
section. [Hz1s Lorpsuip read the section. ] 

The first question we have to decide is, whether this bond comes within the 
scope of that enactment. It is true that the bond appears on the face of it to be’ 
given to secure the payment of £200, part of a sum of £1,000, which £1,000 is 
secured by mortgage of real estate; and in some sense it may be said that the 
£200 for which the bond is. given is part of the sum secured by the mortgage. But 

8 p A 83g 
in fact the one debt is not a part of the other. The two sums are different debts, 
one being the debt of Thomas Powers, the other the debt of the two sureties. 
The case is quite different from Sutton v. Sutton (1), where it was sought to make 
the mortgagor liable on his covenant in the mortgage deed, although the remedy 
against the land was barred by the statute. The debt there was one and the same 
debt, and we held that full effect must be given to the words of the section, and 
that the debt could not. be recovered from the mortgagor personally any more 
than out of the land. In Fearnside v. Flint (2), Pry, L.J., extended this rule to the 
case of a bond given as a separate instrument. In my opinion, those authorities 
have no application to a case where a bond is given by another person, conditioned 
to be void if the mortgagor pays the mortgage debt, and the mortgage 1s still alive. 

If the remedy on the bond taken by itself was barred, I am of opinion that no 
payment by the mortgagor would keep it alive; but where a bond, which by itself 
is not barred, is given for the purpose of guaranteeing the payment by the mortgagor 
Gf itkz mortgage debt, and the mortgagor makes payments which prevent pein 
on the mortgage from being barred, I am of opinion that the remedy on the bond 
‘ barred. The decision in Cockrill v. Sparkes (3) is not inconsistent with this 
is not barred. ; . kers of a joint and several promissory note, 

‘aa In that case there were two makers ee 
lakh : 4 of the Mercantile Law Amendment Act, 1856, 

d it was decided that under s. 14 of the 
and it was ’ did not take the case out of the Statute of 
[repealed] a part payment by a5 Rt nad the other. I do not think that this 
Limitations 4 regards the remedy yom by sureties to guarantee the payment 
rule applies where a hott 

tgagor makes paymenis. = Ss 
of a mortgage debt, and the Tor Taim of the plaintiffs is not barred, and 

There will be a aire art BD teat der Hor administration must be 
unless the sapere tS heken % Bacon, V.-C., it is true that it is not a right 
as area dministration summons for the purpose of obtaining pay- 
course to take out 2 & : the dispute turns on matters of fact; but when the 
ment of a disputed debt where t “nt of law, the point ought to be decided without 

? me . ely on a pom ’ 
question depends meré 


putting the parties to another proceeding. 


LINDLEY, L.J.—I think that Bacon, V.Ge 


t 5 i Pp ? ja of tr in A 
neo j he case A summons is not the roper way ying 

j j =] 1n . . 

J facts in dispute 


P . *here there is 
tions of fact; but where t 

. dispute turns on ques a alles 
disputed debt where orig the debt can be decided quite - apg 
aden sap . seo ri Vial, therefore, that the Vice-Chancellor took 
mons a6 in an action. »% 


+ °C 3 { rt the applic ation. 
ed to en € ain 





separate bond is 


hardly understood that there were 
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The question on the merits is whether the plaintifis are creditors. The bond 
is not twenty years old, which prima facie shows that they are. But it is said 
that the money secured by the bond is part of the sum secured by a mortgage of 
land, and that therefore the remedy for it is barred by the lapse of twelve years. 
Is that so? ‘This is not a case where a bond is given for a debt secured on land, 
and though the bond speaks of the £200 as part of a sum of money secured on 
land, we must not allow ourselves to be misled by that expression. The mortgage 
was given by Thomas Powers, the bond by other persons, and it is difficult to 
say that the bond is for the same debt. 

We are asked to hold that the money secured by the bond is money charged on 
land, but, in my opinion, that is not so. I agree that the surety, on paying the 
debt, would be entitled to the benefit of the mortgage, but that does not make 
the money secured by the bond a charge on land at the present time. But suppose 
the twelve years’ limitation to apply to the bond, can the remedy under it be 
considered as barred while the mortgage is yet alive? In order that we may be 


able to decide that question we must look at the condition of the bond, which is, 


that if Thomas Powers, his heirs, executors, or administrators, shall pay the 
mortgage money and interest the bond shall be void. The mortgage money and 


interest have not been paid or satisfied, and the mortgagor is still liable to pay them, 


so the bond remains in force. If the defendants, therefore, admit assets, there 
will be an order for payment, and if they do not, an order for administration. 


BOWEN, L.J.—I think that the Vice-Chancellor must have been under the 
impression that there was some dispute as to the facts, or some other complication 
in this case, otherwise he would hardly have dealt with it as he has done. The 
point of law on which the defendants fail is, whether this case is within s. 8 of 
the Real Property Limitation Act, 1874. Is this an action brought to recover a 
sum of money charged on or payable out of land? In a mortgage deed the money 


is secured on land, and is also either a specialty or a simple contract debt of: 


the mortgagor. An action against the mortgagor for the debt is an action to 
recover money which is charged on land. But an action on a bond given by 
another person to guarantee payment of that debt is not a proceeding against the 
same person, nor to recover the same sum; it is an action to recover damages from 
a third person because the mortgagor does not pay. 

In Sutton v. Sutton (1) we thought that an action by the mortgagee against the 
mortgagor to recover the mortgage debt was none the less an action to recover 
money charged on land because it was an action on covenant, and not a proceeding 
against the land. Fry, L.J., in Fearnside v. Flint (2), extended the rule to a 
collateral bond given by the mortgagor; and I think his decision was right, for to 
hold otherwise would be to give an instrument a different effect on account of its 
not being on the same sheet of paper. In the present case the proceeding is not 
between the same parties, nor to recover the same sum, as it would be if an action 
had been brought on the mortgagor’s covenant. It is a proceeding to recover an 
indemnity against the nonpayment by another person of a sum of money which 
he had charged on land. Even if the bond could be brought within the section, 


I think it must be held that the part payments by the mortgagor would prevent 
that clause from barring the remedy. 


# Appeal allowed. 
Solicitors : Stibbard, Gibson & Co.; Ullithorne & Co. 


[Reported by Franx Evans, Eso., Barrister-at-Law.] 
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. | Re WITTON a 


Re WITTON. Ex Parte ARNAL 


[Court oF AppraL (Baggallay, Cotton and Lindley, L.JJ.), June 21, 1883] 
[Reported 24 Ch.D. 26; 53 L.J.Ch. 134; 49 L.T. 221) 


B Bankruptey—Disclaimer—Lease—Landlord kept out of possession—Payment of 
compensation as condition of disclaimer—Benefit to bankrupt’s estate~-Bank:-. 
ruptey Act, 1869 (32 & 33 Vict., c. 71), 8.28. 
On giving leave to a trustee in bankruptcy to disclaim the lease of the bank- 
rupt where the landlord has been kept out of possession and in determining 
Whether compensation is payable to the landlord as a condition of disclaimer, 
(regard must be had to whether the occupation has either in fact produced a 
benefit to the bankrupt’s estate or was calculated to produce a benefit. 


Notes. Section 23 of the Bankruptey Act, 1869, has been replaced ‘by s. 54 of 
the Bankruptcy Act, 1914 (2 Hatspury’s Srarures (2nd Edn.) 389). Rule 28 of 
the Bankruptcy Rules, 1871, has been replaced by r. 278 of the Bankruptcy Rules, 
1952 (3 Hauspury’s Srarcvtory Instruments). : 

D Followed: Re Salkeld, Ex parte Good (1884), 13 Q.B.D. 731. 

As to disclaimer of lease in bankruptcy, see 2 Haussury’s Laws (8rd Edn.) 460; 

and for cases see 5 Diaest (Repl.) 1009 et seq. 


Cases referred to: ; 
(1). Re Turner, Ex parte Ladbury (1881), 17 Ch.D. 532; 50 L.J.Ch. 838; 45 L.T. 
5, C.A.; 5 Digest (Repl.) 1010, 8152. 
E (2) Re Knight, Ex parte Isherwood, ante, p. 120; 22 Ch.D. 384; 52 L.J.Ch. 870; 
48 L.T. 898; 31 W.R. 442, C.A.; 5 Digest (Repl.) 1010, 8150. 
(3) Re Bushell, Ex parte Izard (1883), 28 Ch.D. 115; 48 L.T. 502, C.A.; 5 Digest 


(Repl.) 1011, 8161. 


Appeal from a decision of Mr. Registrar Pepys, acting as Chief Judge in bank- 
F ruptey, in which the trustee in bankruptcy was given unconditional liberty to dis- 
claim the debtor’s lease. Pitre ; 
The debtor, Henry Witton, a pianoforte manufacturer, pia ene pilin 
, fi ; : ‘ ayey; m 0 

i ankruptey Court on Dec. 18, 1882. The rst meeting 
eee 3, 1888, when resolutions were passed for liquidation 


i 7 , Jan. ¢ 

ee ith intment of a trustee. The debtor's business premises 

a v7 Yr *] t } St . > 

by arrangement, and the appo- : tee ee 
were held by him under a lease, dated Aug. 22, 1881, from L. C. : F 


: Or at a vearly rent of £160 payable quarterly. 
rei saaeps Bes oe ths Paiiak hele i ea the quarter's rent due au 
ieee es ‘a a sum of £10, part of the previous quarter s rent. The 
Michaelmas, 1682, anc the filing of the petition, distrained for the £50 thus due, 
landlord. mhestly ang he trustee paid out the distress. The bailiff had then been 
eo: fad eth, tes day He continued in possession under a distress 
in possession for twenty- ) 


for the Christmas rent, which. wa busi! 
the bailiff withdrew. eee ate and then closed. 
. a » request oO , lines : . loane 
part of February psi nie gua the trustee for a surrender “3 ve Lage a ie 
place between aire " The landlord had been allowed by t vy ‘be let aid that 
agreement was ome - January, stating that the premises wer . he consequently 
| bills on the premises 10 de to the landlord and some tee ean i “pt sone of the 
application was to io “ae caleteih possession of the piers ae Ke i tea ae 
: The trustee re sve reek 1 ‘ebruary, OO, 
made to him. The stil about the end of the thir | wap er who declined 
debtor's goods there unt 1 the key of the premises nde e to disclaim the 
on Mat. 6, 186, he Sadi wards applied to the court for leave to diselt 
stee alter Sheer 
The sol the exception of a 


’ » by means 
, debtor's estate 5, ‘ - ‘ido 
accrued to the ¢ 9 1983, Mr. Registrar Perrys, acting 
9, On Apr. 4, gs ees 
26, 1882. 


Ny 


1S. n 
s paid out by the trustee on Jan. 24, 1883, and 


yess was carried on by the debtor during 
. Negotiations took 


onl 


few trifling sales, no pecuniary 


to accept it. of the occupation 


lease, and alleged that, 
or other advantage had 
of the premises since Dec. 
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as Chief Judge in bankruptcy, gave the trustee unconditional liberty to disclaim. 
The landlord appealed. 


E. Cooper Willis, Q.C., and J. W. Mansfield for the landlord. 
Wyatt Hart (Nicholson with him) for the trustee in bankruptcy. 


BAGGALLAY, L.J.—Until the decision. of the Court of Appeal in Re Turner, 
Ex parte Ladbury (1) the general opinion was that r. 28 of the Bankruptcy Rules, 
1871, did not apply as between the landlord and the trustee. But a different view 
was taken in Re Turner, Ex parte Ladbury (1), and that case was followed by Re 
Knight, Ex parte Isherwood (2) and Re Bushell, Ex parte Izard (3). The prin- 
ciples on which the court acts in imposing terms on the trustee are very fully laid 
down and almost settled by these cases; but I agree rather with the larger view 
expressed by Corron, L.J., in Re Knight, Ex parte Isherwood (2) than with the 
more limited view of Srr Grorcr Jesset, M.R., in Re Bushell, Ex parte Izard (3). 
In Re Bushell, Ex parte Izard (8) it was only necessary for the court to adopt the 
more limited view, that it was necessary to show that a benefit had actually resulted 
to the bankrupt’s estate from the trustee’s occupation of the property, because 
there it was held that such a benefit had resulted. But in Re Knight, Ex parte 
Isherwood (2), Corron, L.J., said (22 Ch.D. at p. 395): 


“In determining what he [the trustee] ought to pay, regard must be had to 
... whether the occupation has either in fact produced a benefit to the bank- 
rupt’s estate, or was contemplated as likely to produce a benefit.”’ 


The present case seems a very trumpery one, and it is not desirable to encourage 
appeals in such cases. If the registrar had not misapprehended the effect of Re 
Bushell, Ex parte Izard (3), which was not fully reported when this case was heard, 
I should have felt inclined to say that the appeal ought to be dismissed. But the 
landlord is within his rights, and I think that £20 is the proper sum which should 
be paid tohim. I do not think, however, that any order should be made as to costs. 


COTTON, L.J.—I concur. 





LINDLEY, L.J.—I concur, and consider that under the circumstances £20 is 
fair and reasonable compensation. 


Appeal allowed. 
Solicitors : Cheston ¢ Sons; Gowing & Co. 


[Reported by Frank Evans, Esq., Barrister-at-Law. ] 
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STUDDS v. WATSON 
[Cuancery Division (North, J.), November 20, 1884] 


[Reported 28 Ch.D. 305; 54 L.J.Ch. 626; 52 L.T. 129; 
33 W.R. 118; 1 T.L.R. 83] 


Sale ¥ 2 he g a ela keen eal documents without reference 
o each other, but together containing all necessary terms—Statute 
’ ( 38 — of Frauds, 
1677 (29 Car. 2, c. 8), s. 4. ‘ abe, 
A memorandum consisting of separate documents which, although without 
reference to each other, referred to the same parol contract and together sup- 


plied all the necessary terms, held to be sufficient to satisfy s. 4 of the Statute of 
Frauds, 1677. 


Notes. Section 4 of the Statute of Frauds, 1677, so far as it applied to ‘‘any 
contract or sale of lands tenements or hereditaments or any interest in or concern- 
ing them’’ has been replaced by s. 40 (1) of the Law of Property Act, 1925 (20 
Hawssury’s Statutres (2nd Edn.) 500). 

Considered : Oliver v.. Hunting (1890), 44 Ch.D. 205. Distinguished : Chaprontere 
vy. Lambert (1917), 86 L.J.Ch. 726. Referred to: Walford v. Narin, [1948] 2 
All E.R. 85; Timmins v. Moreland Street Property Co., [1957] 3 All E.R. 265. 

As to memorandum in more than one document, see 8 Hatssury’s Laws (3rd 
Edn.) 96; and for cases see 12 Dicesr (Repl.) 158 et seq. 


Cases referred to: 
(1) Shardlow v. Cotterell (1881), 20 Ch.D. 90; 51 L.J.Ch. 358; 45 L.T. 572; 80 
W.R. 143, C.A.; 12 Digest (Repl.) 158, 1018. 
(2) Long v. Millar (1879),;.4 C.P.D. 450; 48 L.J.Q.B. 596; 41 L.T. 306; 43 J.P. 
797; 27 W.R. 720, C.A.; 12 Digest (Repl) 158, 1017. 
(3) Cave v. Hastings (1881), 7 Q.B.D. 125; 50 L.J.Q.B. 575; 45 L.T. 848; 46 
J.P. 56, D.C.; 12 Digest (Repl.) 159, 1022. 


Action for specific performance of a verbal contract for sale to the plaintiff of 
the defendant's share in the reversion of leasehold property. The defendant pleaded 
that there was no sufficient memorandum within s. 4 of the Statute of Frauds, 


1677. - . 
The defendant, as owner of a share in the reversion of some leasehold premises, 


entered into a verbal contract for the sale of her share to the plaintiff for £200, and 
on Sept. 22, 1882, the defendant signed the following receipt : 


“Received of J. Studds £1 of my share in the Barrett’s Grove property, the 


sum of £200.”’ 
On Mar. 19, 1883, the defendant’s 


“Mr. Studds—Sir,—If the balance 1 Sih 
i ore 

hare of the property be not paid on or be oe ee 

“papain ashe on Sept. 22, 1882) not any longer binding. 

: the plaintiff for specific performance, one of the 

Talent memorandum of the agreement within 


agent wrote to the plaintiff : 


of £199 on account of the purchase of my 
he 22nd inst., I shall consider 


An action having been brought b 
defences was that there was no 
the statute. 


Barber, Q.C., and Hall Hall for the plaintiff. 
Karslake, Q.C., and Maidlow for the defendant. 


ag no definite contract, but negotiation 
» wal 


NORTH, J., after stating that orig Sant, 22 1882 continued : The question 
i i , ‘i ! ; ce algae ae a 7 5 , ic 
only, until the giving of the pee 7 ; “eceipt and a letter. The evidence is 


arises how far the contract is evic 


‘ a H r¢ come to 
Th ] in que ‘ fion W a 
Y the Pp opt rty § 
for the gale of T 8 


clear that a parol contract 
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between the plaintiff and defendant on Sept. 22, 1882, and that it hes an ete 
contract, no time being fixed for completion or payment of the purchase money, 
and therefore a reasonable time for completion would be inferred. Ms ie 

The principal defence is that there is no sufficient memorandum bi wri ne 
within s. 4 of the Statute of Frauds, 1677. Two documents are relie a 
that purpose. One is a receipt and the other is a letter, written on prec : 
defendant by a Mr. Mallam. The receipt by itself is clearly an imsuficien 
memorandum, and somewhat difficult to understand. I should have to add some 
words to it in order to explain it. I read it as meaning: 

‘Received £1 part of the sum of £200 on account of my share in the Barrett’s 


J 


Grove property.’ 
The other document is the letter of Mar. 19, 1883, which refers to the agreement 
made on Sept. 22, 1882. Counsel for the defendant says that the receipt is not 
here referred to, because an agreement is referred to and the receipt is not an agree- 
ment. It seems to me that the agreement referred to is the parol agreement 
which was made on that day for the sale of the property of which the receipt forms 

art. 

: But it is said that the letter does not contain the name of the purchaser. It is 
addressed to Mr. Studds, and it treats him as the purchaser by asking him for the 
price, and in fact he is the purchaser. I do not dwell upon this point, however, 
because I think it is concluded by authority. In Shardlow v. Cotterell (1) it was 
held that a receipt, memorandum, and conditions of sale contained a sufficiently 
definite description of the property sold to enable the court to receive parol evidence 
as to what the property consisted of. So in the present case, when I look at the 
statement to the person who is called upon to pay, it seems to me that Mr. Studds 
is sufficiently indicated as the purchaser when he is called upon to pay the balance 
of the purchase money. The reference to the purchaser is not conclusive, for it 
might have been shown aliunde that Mr. Studds was not the purchaser, but that is 
not the case here. It is said that the letter does not state what the purchase money 
is, and that it might have been £200 or any other sum. But there is the receipt, 
which shows clearly thé amount of the purchase money, for it is equivalent to a 
receipt for £1 on account of £200, as I have said before. 

Ts there a sufficient connection between the two documents to enable the court to 
read them together? I think there is. For the principles of the rule according 
to which two documents may be read together I will refer to Long v. Millar (2). 
In that case the word ‘‘purchase"’ used in a receipt was held equivalent to ““agree- 
ment to purchase,’’ so as to connect the receipt with the agreement. Another 
illustration is Cave v. Hastings (8), where the plaintiff signed a memorandum set- 
ting forth the terms of a contract by which he agreed to let a carriage to the defen- 
dant for the period of a year, and the defendant in a subsequent letter to the 
plaintiff, referred to ‘‘our arrangement for the hire of your carriage.’ It was held 
that the defendant's letter sufficiently referred to the document containing the 
terms of the contract to constitute a good memorandum of the contract within the 
Statute of Frauds. 

In my opinion there is in this letter ample to connect it with the receipt by the 
use of the word ‘‘balance.’’ What is a ‘‘balance’’ of purchase money? It is the 
sum remaining unpaid, generally the larger portion of the purchase money. I find, 
therefore, that there is sufficient connection between the documents, and that the 
receipt supplies what is wanting in the letter. But there is a further point, namely, 
that even assuming the word “‘balance”’ is not sufficient to connect the two docu- 
ments, yet there is a parol agreement proved, to which both of these documents 
refer. Each term of the agreement is found in one or other of the documents, 
which are in themselves sufficient to constitute a memorandum within the statute. 
It has been decided that a parol contract may be evidenced by an affidavit made at a 
different time. And supposing that there were two affidavits evidencing a parol 
contract, I do not think that it would be necessary for those affidavits to refer to 
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A one another. It would, I think, be sufficient if both 
contract. That being so, it is not necessary’ that th 
should refer the one to the other. : 
is no defence to the action. 
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referred to the same parol 
two documents in this case 
In my opinion, therefore, the Statute of Frauds 


) es Feed sre 
Solicitors: G. Hall Hall; Stocken & Jupp. udgment for the plaintiff. 


[Reported by F. Goutp, Eso., Barrister-at-Law.] 





Re JUDKIN’S TRUSTS 


[|CuHancery Division (Kay, J.), January 25, February 1, 1884] 


D : [Reported 25 Ch.D. 748; 53 L.J.Ch. 496; 50 L.T. 200; 
, 32 W.R. 407] 


Se ee legacy—Application for benefit of legatee—Time of 
vesting. f 
Will—Legacy—lInterest—Severance from testator’s estate—Severance from 
causes connected with legacy. 

E A testator devised and bequeathed his real and personal estate to trustees 
upon trust to sell and convert the same, and, out of the moneys to be produced 
by such sale and conversion, upon trust that they should pay his funeral and 
testamentary expenses, etc., and should stand possessed of the residue of the 
money upon trust thereout to pay the sum of £1,500, to be equally divided 
among the six younger children of F.S.H. who should be alive at the death 

F of the testator’s grandson, share and share alike, such shares to be paid to 
them respectively on their attaining twenty-one or marrying, ‘‘and as to the 
rest and residue of’’ his’ ‘‘residuary estate’? in trust for his sister for her 
separate use. The testator’s sister, as residuary legatee, claimed to be entitled 
to the whole income of the £1,500 during the life of the grandson, but the six 
younger children of F.S.H. contended that, upon attaining the age of twenty- 

cone years or marrying, they took vested interests in the fund, or that, at any 

rate, the income thereof should be accumulated during the period of twenty-one 

years from the testator’s death (if the grandson should live so long) tor their 

benefit. The testator’s next-of-kin also claimed to be entitled to the income 
of the fund during the life of the grandson. — 
Held: (i) the income of a contingent legacy was not applicable, re er oe 
Conveyancing Act, 1881, s. 45, for the benefit of the legatee, unless : : nae 
on which the legacy was to vest +n him must occur before he abies bee age 
i nd not the next-of-kin, was 

3 of twenty-one years, and the residuary legatee, and . Sean 
entitled to the whole income of the fund during the lile ih ig a 
order to make a legacy carry interest, on the ground of its having a ee 
from a testator’s estate, the severance must have arisen from qnuses gence 

A i fa ‘» this case, from the residue having 
with the legacy itself, and not mere ly, as 1m ET Ee ee chad amelie 

I become payable before the legacy, oF other causes unconm 
legacy. 1 

li ag > eas ee Cer eeinans y. Rudall (3) (1851), 
Lloyd v. Lloyd (2 , CAV, a0 
1 Sim.N.S. 115, considered. 


Notes. Except in so far as it relates 
1926, the Conveyancing Act, 1881, s. 43, was rep 
1925, «. 207 and Sched. 7, and replaced by the 


— rane easels MA Ail Lp A ALL DALAL LL A 


to instruments coming into operation before 
/ ealed by the Law of Property Act, 


Trustee Act, 1925, 8. 81. As to 
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the intermediate income on contingent and future testamentary Eero 
under wills coming into operation after ree a Law of ie 9 Act, , 
. 175; but this section does not apply to contingent pecuniary : 
: pds ook i Re Inman, Inman v. Rolls, [1893] 3 Ch. 518. Referred to: ee 
Medlock, Ruffle v. Medlock (1886), 55 L.J.Ch. 738; Re Holford, Holford v. tesa 
[1894] 8 Ch. 80; Re Boulter, Capital and Counties Bank v. Boulter, eet J 
All E.R.Rep. 350; Re Stapleton, Stapleton v. Stapleton, [1946] 1 All EB. 38 ‘ 
As to interest on legacies, see 16 Hatssury’s Laws (8rd Edn.) 327-829; as to 
maintenance under statutory powers under pre-1926 trusts, see 21 LIALERORE S 
Laws (8rd Edn.) 169-170; and for cases see 23 DicEst (Repl.) 415-417. For the 
Conveyancing Act, 1881, s. 43, see 20 Hatssury’s SraTures (2nd Edn.) 416; for 
the Law of Property Act, 1925, ss. 175, 207 and Seventh Schedule, see ibid., pp. 789, 
844, 895; for the Trustee Act, 1925, s. 31, see ibid., vol. 26, p. 94. 


Cases referred to: ; 
(1) Festing v. Allen (1844), 5 Hare, 573; 67 E.R. 1038; 28 Digest (Repl.) 574, 
881. 
(2) Lloyd v. Lloyd (1841), 4 Beav. 231; 10 L.J.Ch. 327; 5 Jur. 673; 49 E.R. 328; 
23 Digest (Repl.) 472, 5431. : 
(3) Simmons v. Rudall (1851), 1 Sim.N.S. 115; 15 Jur. 162; 61 E.R. 45; 44 
Digest 312, 1447. 
(4) Acherley v. Wheeler and Vernon (1721), 1 P.Wms. 782. 
(5) Boddy v. Dawes (1836), 1 Keen, 362; 6 L.J.Ch. 145; 48 E.R. 346; 23 Digest 
(Repl.) 460, 5322. 
(6) Saunders v. Vautier (1841), Cr. & Ph. 240; 4 Beav. 115; 10 L.J.Ch. 354; 41 
E.R. 482, L.C.; 23 Digest (Repl.) 403, 4745. 
(7) Vawdry v. Geddes (1830), 1 Russ. & M. 203; Taml. 361; 8 L.J.0.S.Ch. 63; 
39 E.R. 78; 44 Digest 1095, 9447. 
(8) Lister v. Bradley (1841), 1 Hare, 10; 11 L.J.Ch. 49; 5 Jur. 1034; 66 E.R. 
930; 44 Digest 1100, 9498. os . 
(9) Re George (1877), 5 Ch.D. 837; 47 L.J.Ch. 118; 37 L.T. 204; 26 W.R. 65, 
C.A.; 23 Digest (Repl.) 466, 5390. 
Also referred to in argument: 

Dundas v. Wolfe Murray (1863), 1 Hem. & M. 425; 32 L.J.Ch. 151; 71 E.R. 185; 
sub nom. Dundas v. Murray, 1 New Rep. 429; 11 W.R. 359; 44 Digest 1100, 
9500. 

Page v. Leapingwell (1812), 18 Ves. 463; 384 E.R. 392; 23 Digest (Repl.) 433, 
5028. ‘ 

Williams v. Haythorne, Williams vy. Williams (1871), 6 Ch. App. 782, L.C.; 44 
Digest 1080, 9321. 

Re Cotton (1875), 1 Ch.D. 232; 45 L.J.Ch. 201; 33 L.T. 720; 24 W.R. 243; 23 
Digest (Repl.) 459, 5303. 

Skrymsher v. Northcote (1818), 1 Swan. 566; 1 Wils. Ch. 248; 36 E.R. 507; 23 
Digest (Repl.) 470, 5420. 

Petition by Eliza Ann Morison, the residuary legatee of the testator, Charles 
H. E. Judkins, claiming to be entitled to the whole income of the sum of £1,500 
during the life of Charles J. Anderson, the testator’s grandson. 

Charles H. FE. Judkins made his will, dated April 18, 1876, and thereby, after 
a specific devise and certain specific and pecuniary bequests, devised and _ be- 
queathed all his real and personal estate, except what he otherwise disposed of by 
his will or any codicil thereto, to B. 8. Judkins, P. C. Dutton, W. Duckworth, and 
T. Stockley, upon trust to sell as therein mentioned, and convert into money such 
parts thereof as should not consist of money, and out of the moneys to be produced 
by such sale and conversion, and the ready money of which he should be possessed 
at his death, upon trust that they should pay his funeral and testamentary ex- 
penses, debts and legacies; and should stand possessed of the residue of the same 
moneys upon trust, in the first place, thereout to pay the sum of £1,500, to be 
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equally divided between an o 
ghildcah ‘oh Fredevic 6. is 7 Saga of the under-mentioned six younger 
and e alive at the death “ee 
grandson, Charles J. Anderson, share and share alik of She ieee 
Ernest Hull, Alfred B. Hull, Winifred Hull, Janet M. ee eee 
such shares to be paid to them er re = M. Hull, and Reginald L. Hull, 
years, or marriage, which should first Seabee ees ee this Age: ob ae 
etaeiinary astata,’" injtinst for his 7S A as to the rest and residue of”’ 
ee Tid Lcteier anpeinted EB. Sudkios © a Ann Morison for her separate 
ee nt hid will. <ins, P. C. Dutton, and T. Stockley execu- 
The testator died on Oct. . | 
od gy ee En ere mi ba pee ae nee or otherwise provided for, 
BR eee rine toch payment and givens expenses and pecuniary 
of the assets of the testator to answer the le a rae hal sar Bee i 
will. They invested the sum of £1,250 be the ; f meagan at ee 
of the powers and directions in frat behalf iat A aaa PWN ap 
BWP ea elites “C880, belie (mahle to find any fees le will, and kept in their 
OHS Theo" thd woripape’ wea, paid of ee are eee? for the same. 
£201 13s. 4d in respect of interest accrued ahs under the ats Revit) ate 
when the same was paid off. There remained in their haat aa ee pat 
and £201 18s. 4d., making together £1,701 13s. 4d., which th vowed ot an 
under the provisions of the Trustee Relief Act. 2 i aaah i 
The testator’s grandson, Charles J. Anderson, was living and was of th 
of about nineteen years. The testator’s sister, Eliza Ann ‘Morison as 2 ieee 
legatee, claimed to be entitled to the whole income of the sum of ‘£1,500 aaa 
the life of Charles J. Anderson, but the six younger children of Frederic 8. Hull 
contended that, upon attaining the age of twenty-one years, or marrying, they took 
vested interests in the fund, or that, at any rate, the income thereof should be 
accumulated during the period of twenty-one years from the testator’s death (if 
Charles J. Anderson should live so long) for their benefit. Nina Hull, Ernest Hull, 
and Alfred B. Hull had respectively attained the age of twenty-one years, but Wini- 
fred Hull, Janet M. Hull, and Reginald L. Hull were still respectively infants and 
unmarried. The testator’s widow, Margaret Judkins, and Charles J. Anderson, as 
next-of-kin of the testator, claimed to be entitled to the income of the fund during 


the life of Charles J. Anderson. 

A petition was presented by Eliza 
solidated Three per Cent. Annuities, 
£1,693 4s. like annuities in court, an 
income of the legacy of £1,500 accru 
court) might be sold, and that out of the money to 
dividends to accrue on the sum of £1,693 4s. annuitie 
and legacy duty might be paid; that the residue o 
might be paid to the petitioner ; and that the dividends as the 
life of Charles J. Anderson upon the residue of the sum of £1,693 4s. annuities, 


after the sale of part thereof, might also be paid to the petitioner. 


Ann Morison asking that £200 13s. 8d. Con- 
being the proportionate part of the sum of 
d representing the sum of £201 13s. 4d. (the 
ed down to the time of payment thereof into 
arise by such sale, and any 
s prior to such sale, the costs 
f the moneys and dividends 
y accrued during the 


Christopher James for the petitioner. we 
Ei. S. Ford for the respondents, the children of I’. S. Hull. 


A. D. Tyssen for the respondents, the testator’s widow and grandson. 
wve the bulk of his real and per- 
recting his debts and legacies 
1 the terms of the will and 
| not vested in the children 
n as shall be alive at the 
It is also clear that the 
go as to entitle them 


KAY, J.—-In this case the testator by his will gave 
gonal estate upon trust to be converted, and, after di 
to be paid, he continued thus: [H1s Lorpsnip state: 
proceeded :| It is clear that the 500 ha 
of F. S. Hull, for only such of t . 
death of the testator’s grandson, who is still living. 
testator was in no sense in loco parentis to those children, 
to maintenance out of the incorne on that ground. 


legacy of £1, | 
hem are to share there) 
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The question arises: Who during the lifetime of the grandson is entitled to the 
income of the £1,500 until the shares vest in the children? If not vested, it is 
argued that this fund has been severed and set apart from the rest of the testator s 
estate, and must therefore be treated as carrying interest which iit go with the 
capital. The doctrine on this head is well defined by Wiaram, V.-C., in Festing 
y. Allen (1), where he says (5 Hare, at pp. 577, 578) : 

“Now, although a direction to sever a legacy from the bulk of an estate has 

often been relied upon as an argument favourable to a claim of interest upon 

a deferred legacy (Acherley v. Wheeler and Vernon (4); Boddy v. Dawes (3); 

Saunders v. Vautier (6); Vawdry v. Geddes (7); Lister v. Bradley (8), it is 

impossible to hold that the mere necessity of making such a severance in some 

events only (as in the case of the residue becoming payable before the legacy 
itself is payable, or other cause unconnected with the legacy itself) can have 
the effect of giving interest upon a deferred legacy before it becomes payable. 

There is not one instance in twenty of deferred legacies in which that might _ 

not happen.”’ 


That is exactly the case before me. This is not a case in which there is any direc- 
tion to sever the legacy, or any necessity for severance connected with the legacy 
itself. The reason for severance arises here under the circumstances which the 
Vice-Chancellor referred to in the words that I have just read. That is a reason 
unconnected with the legacy itself. I am very clear, therefore, that this legacy 
of £1,500 cannot be treated as severed nor vested; therefore, it is not a legacy 
which carries interest. 

Then arises another question which is of a very peculiar nature. It is said 
that the court will apply the income of property, held in trust for infants, for the 
maintenance of such infants, and the Conveyancing Act, 1881, s. 43, was referred 
to, sub-s. (1) of which provides that : 


‘“Where any property is held by trustees in trust for an infant, either for life 
or for any greater interest, and whether absolutely or contingently on his attain- 
ing the age of twenty-one years, or on the occurrence of any event before his 
attaining that age, the trustees may, at their sole discretion, pay to the infant's 
parent or guardian, if any, or otherwise apply for or towards the infant's main- 
tenance, education, or benefit, the income of that property or any part thereof, 
whether there is any other fund applicable to the same purpose, or any person 
bound by law to provide for the infant’s maintenance or education, or not.”’ 


This is an extension of the power given by Lord Cranworth’s Act, 1860 (23 & 24 
Vict., c. 145), s. 26, which in Re George (9) was held not to include income which 
would not go to the legatee if and when he became entitled to the corpus. Such 
income is within this section. . I observe that the note to s. 43 of the Conveyancing 
Act, 1881, in WoLsTENHOLME’s work upon the Convryancine STATUTES (8rd Edn.), 
p. 95, states, and, as I think, accurately, that 


“The short effect of the section appears to be capable of being stated thus: 
Where the income will go along with the capital, if and when the capital vests, 


then the income is applicable under the section for the benefit of the infant, 
otherwise not.” 


The reason for this being so is clear from the terms of 


the section itself, for sub-s. 
(2) provides that 


“The trustees shall accumulate all the residue of that income in the w 


ay of 
compound interest, by investing the same and the resulting income thereof 
from time to time on securities on which they are by the settlement, if any, or 


by law, authorised to invest trust money, 
for the benefit of the person who ultimatel 
from which the same 


and shall hold those accumulations 
y becomes entitled to the property 
arise; but so that the trustees may at any time, if they 
think fit, apply those accumulations, or any part thereof, as if the sam 


i) e were 
income arising in the current year.” 
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This provision is no doubt in : 
be incurred as the infant ah ene ste ee expense which may 
ee ara'a Sere Gca is . y I said that the reason civen 
accumulate the income, because they have teeta ehnglmrabmatiom ing ier 
tain the infant. But the whole section Me a olie poapacunriarasiers stig. 
is entitled absolutely or contingently on atiainin ae PR eee eee 
ea the occurrence i Aaa es ae pea age of twenty-one years, ‘‘or 
doubt point, among other events, to the elise ce age,’ whieh lest words) x 
attaining twenty-one or marrying, which shall fi pus orm of gitt to an infant on 
as in this case, an infant is ‘unable to predi ae Kjaer It is otherwise where, 
titled, for it is evident that any one, or all ssi < nanant that he will be so en- 
seats tpracid etn td thus a eegine aos a ae may die before the 
eng ni the court can apply income for icKiia dass Ee eee 
e only question which remains is, w i | 

residuary legatee or to the vadtalaah ie Airing ain ebekead % Fi . om 
it is argued that, as the gift under which the auiaial an ce 3 “ oe 
of residuary estate,’’ the income is undisposed of and eee et deers 
been cited in support of this view; the one, Lloyd v. Lloyd (2) aN br rae 
I confess, if I had had to decide it, I should have decided differently busch 7. 

all events does not apply to the case before me, as it dealt with the ae of és pone 
part of residue minus a given sum, and not with a given sum to be deducted out 
of the entire residue, as in the present case. The other case was Simmons v 
Rudall (3), where an aliquot part of the residue proved to be findisposbd of iia 
the will. Neither does that case apply to the present one. The will disposes of 
the whole property upon trust to pay debts, etc., and then upon trust to pay £1,500 
equally between the children mentioned in the will, and the residue is to os to 
the testator’s sister; and why that residuary gift should not include the income 
of the £1,500 passes my comprehension. I must hold, therefore, that the income 


is payable to the residuary legatee. 
Order as prayed. Costs to come out of the fund. 


Becket & Co., Liverpool; Gregory, Row- 


Solicitors : John Wilkinson, for Wright, 
Liverpool; Longbourne, 


cliffes, Rawle & Johnstone; for Stone, Fletcher & Hull, 


Longbourne & Stevens. 


[Reported by Enwarp A. Scrarcuiey, lsqQ., Barrister-at-Law.] 
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Re PINK 


[Court or AppraL (Baggallay, Lindley and Fry, L.JJ.), May 5, 1883] 
[Reported 23 Ch.D. 577; 52 L.J.Ch. 674; 49 L.T. 418; 31 W.R. 728] 


Mentally Disordered Person—Maintenance—Insolvent estate—Past and future 
maintenance—Rights of creditors. 

Where a lunatic is insolvent, the court will have regard to his maintenance 
and comfort in preference to the claim of creditors. 

The master in lunacy made a certificate finding that the annual income of 
the lunatic’s property was £163 and that his debts amounted to about £7,000 
including £250 for his past maintenance in an asylum and £374 for the past 
maintenance of his wife and children. On a summons taken out under Ord. 45 
of the Lunacy Orders, 1883, on which some of the creditors appeared and 
claimed payment of their debts, : 

Held: the expenses of the past maintenance of the lunatic and of his wife 
and children must be paid in full capital producing £110 per annum must be 
set aside for the future maintenance of the lunatic and the residue must be 
divided pro rata among the ordinary creditors who were to have a charge on 
the reserved capital with liberty to apply on the lunatic’s death. 


Notes. For the management by the court of the property and affairs of mental 
patients, see now the Mental Health Act, 1959 (89 Haussury’s Srarures (2nd 
Edn.), Part 8, p. 1048), and the Court of Protection Rules, 1960 (S.I. (1960), 
No. 1146). 

Explained: Horne v. Pountain (1889), 23 Q.B.D. 264. Referred to: Re Plen- 
derleith, [1893] 3 Ch. 332; Re Farnham (1896), 65 L.J.Ch. 456. 


As to general functions of the judge with respect to property and affairs of a_ 


mentally disordered person, see 29 Hatssury’s Laws (3rd Edn.) 573 et seq.; and 
for cases see 33 Dicest (Repl.) 649 et seq. 


Case referred to in argument: 
Ex parte Dikes (1802), 8 Ves. 79; 82 E.R. 282, L.C.; 33 Digest (Repl.) 657, 
1019. 


Summons for administration of property of mentally disordered person. 

In December, 1878, Charles Pink became insane, and from Dec. 24 to April 8, 
1881, he resided at a private asylum called Fisherton House, near Salisbury. On 
Mar. 5, 1880, he was found lunatic by inquisition, and on July 9, 1880, his son, 
C. R. Pink, was appointed committee of his estate. On Mar. 15, 1883, the master 
made his certificate as to the fortune, maintenance and debts of the lunatic. He 
found that his fortune consisted of real and personal estate, the annual income of 
which amounted to about £163; that his debts amounted to about £7,000, including 
£250 due to the proprietors of Fisherton House Asylum, and £374 for advances 
made by C. R. Pink for the maintenance of the lunatic’s wife and younger children 
down to December, 1882, a part of it having been advanced by him before and a 
part after he had been appointed committee of the lunatic’s estate. The master 
proposed that the two sums of £250 and £374 due for the past maintenance of the 
lunatic should be paid in full, and that a sufficient sum to produce £2 2s. a week 
should be invested in four per cent. Indian Stock, which should be applied for the 
future maintenance of the lunatic, and that the residue of his fortune should be 
applied in payment of his creditors pro rata, without prejudice to their ultimate 
rights in the fund proposed to be set aside. Some of the creditors attended before 
the master, and disapproved of the proposal. The matter came before LinpLry 
L.J., in chambers, who directed the committee to take out a summons under Ord 45 
of the Lunacy Orders, 1883, in the terms of the proposal, and directed that th 
creditors should have notice of the application, and that the summons should 8 


G 
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A adjourned into court. The summons was not served on the creditors, but a circular 
letter was sent to all of them, informing them of the application iid two of the 
principal creditors, to whom the lunatic owed together more than £5 000, appeared 
The Lunacy Orders, 1883, Ord. 34, provided : i: 


‘Immediately after inquisition found, the party having the conduct of the 
proceedings shall take out a summons before the masters to inquire into the 
matters following: (1) The lunatic’s situation; (2) the nature of his lunacy; 
(3) who are his next-of-kin and heir-at-law; (4) who ought to be appointed 
committee of his person and of his estate; (5) of what his fortune consists and 
the particulars thereof; (6) the amount of his income; (7) in what manner, at 
what expense, by whom, and where, he has been maintained; what should be 
allowed for his past maintenance; what, if anything, is due, and to whom, in 
respect thereof, and to whom and out of what fund the same ought to be paid; 
(8) what should be allowed for future maintenance, when the allowance ought 
to commence, and out of what fund it should be paid.”’ 


By Ord. 36: 


‘The masters may also, when it shall seem to them expedient, inquire what 
debts (if any) not open to dispute are due from the lunatic, and to whom, and 
whether the same or any of them ought to be paid, and out of what funds or 
property, and they may entertain proposals for the settlement thereof, and for 
the compromise of any disputed debt, claim, or demand, against the lunatic 
or his estate.”’ 


S. Dickinson, for the committee, supported the proposal in the certificate. 
Barber, Q.C., and Russell Roberts for one of the creditors. 
Vaughan Hawkins for another creditor. 


LINDLEY, L.J.—This case was adjourned into court by my direction, and I 
may state at once why I did it, because certainly I have invited the controversy 
which there has been on this occasion, but which I did not at all anticipate. I 
never intended, when I suggested that notice of this summons should be given to 


the creditors, to lay myself or the court open to the argument that pre pane: 
i thing equivalent to a right, to be paid in full, which wou 
Bee vo aus boing i lunatic asylum. I never dreamt of 


i i i d in-a pauper 
result in the lunatic being place 
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which is not opposed; and there is a sum of £374, which the peaeice sa vas 
son of the lunatic, has expended in the maintenance of the lunatic’s wife ip ee 
between the dates that have been mentioned both prior and pee aata fe) ‘ 

lunacy. In dealing with that, we must have regard to what is the or ete prac- 
tice, and that is stated in Ord. 34 of the Lunacy Orders, need [Hrs ORDSHIP 
read the order, and continued :] The expression there used is “‘past mrad 

and for the purpose of making that inquiry it has always been pores, as the 
maintenance of the lunatic’s wife and children. That is a matter of practice. It 
is limited to his personal maintenance. 

f a real question ae to this, whether, supposing the master had certified that 
this £374 ought to be allowed for the past maintenance of the lunatic in the sense 
in which the expression is used in the order, it ought to be paid in full or not. . We 
all agree that, the certificate being in that form, we should allow the payment in 
full. The order to which I have been referring does not even allude to creditors. 
That subject is dealt with by another order. The point of my observations is 


that the first thing to ascertain is what is for the benefit of the lunatic, and, when . 


you have provided for that, you see what you can do for the creditors. In our 
opinion, the sum ought to be paid, and, therefore, we propose to allow it in full. 


As regards the allowance for the lunatic of two guineas per week, that is obviously | 


right. He has been maintained at an expense of £1 per week, in an asylum at 
St. Andrews, Northampton, but that was a temporary arrangement and cannot go 
on. He cannot be supported properly on that scale. Therefore, it appears to us 
that we should make our order in the terms of the summons. Of course the 
creditors will have their costs, because they have been invited by me to come here 
in order to relieve the court from the difficulty of dealing with preferential pay- 
ments, and that difficulty has been got over. The order will be according to the 
summons, with liberty to the creditors to apply for payment when the time comes 
for them to do so. 


BAGGALLAY, L.J.—I am of the same opinion, and have but very few words to 
add. The practice of this court in lunacy has been uniform for a period, certainly 
as long as I can recollect, as well when practising as counsel as when sitting as 
judge, and proper provisions for payment of past and future maintenance have 
always been the first matters to be considered and inquired into. Order 34 of the 
Lunacy Orders, 1883, is really to the same effect as what was provided and acted 
on before. [Hrs Lorpsurp read the order, and proceeded :] Then there is a pro- 
vision in Ord. 36 that, after the master has inquired what sums have been ex- 
pended, he shall take an account of the debts. TI think that further order was 
very properly added, for this reason, that, though provision in the first instance 
must be made for the maintenance of the lunatic, the amount must depend on the 
amount of the property, of course taking into consideration the amount of debts 
which he owes; but the fact that the amount of debts which he owes may be suffi- 
cient to exhaust the whole of the estate will afford no ground whatever for applying 
the whole of the estate for or towards payment of the lunatiec’s debts, and so send- 
ing him to a pauper lunatic asylum. I do not think that it has been seriously 
pressed on us by counsel for the creditors that we should take that course. To do 
80 would be utterly contrary to all I have known of the practice of the court. 

I will only add this: that I think the present case illustrates the policy of the 
practice of not allowing creditors to appear on applications of this kind except 
under special circumstances; but, having regard to what has taken place in the 
master 8 office, I am of opinion that the judge exercised a very wise discretion in 
allowing creditors to be served with notice of this summons. I -think, however 
that the arguments should have been limited to the question whether the two sues 
ticular creditors should be paid in full, or pari passu with the other creditors. A 


number of topics have been gone into which are entirely beside the question which 
we have to decide. 





Hi 


. C.A.] Re PINK (Fry, L.J.) 
A FRY, L.J.—I concur. 


BA . = . 
GGALLAY, L.J.—I think that it would be fair to the creditors to declare 


that the creditors have a char 
debts. ge on the corpus of the fund for the balance of their 
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Order accordingly. 


B Solicitors: Lambert, Petch & Shakespear; Harries, Wilkinson & Raikes: Reep 


Lane & Co. 


[Reported by W. C. Biss, Esq., Burriston alten 





Re COWBURN. Ex Parte FIRTH 


D ic | 
ourT oF AppgeaL (Sir George Jessel, M.R., Brett and Holker, L.JJ : 
19, 1882] A pEneks . .), January 


[Reported 19 Ch.D. 419; 51 L.J.Ch. 473; 46 L.T. 120; 
30 W.R. 529] 


Bill of Sale—Consideration—Part of advance retained by lender—Payment of 
E existing debts—Expenses of transaction. . 

If a part of the money agreed to be advanced on the security of a bill of sale is 
retained by the lender, or handed over to other persons who are creditors of 
the borrower, in order to pay existing debts of the borrower, such money re- 
tained or handed over may properly be included in the consideration stated in 

the bill of sale, but money retained out of the sum agreed to be advanced on 
F the security of the bill of sale to pay what will not be debts till after the trans- 
action has been completed, as, for instance, the expenses of the transaction, 1s 

not properly included in the consideration. 

Re Haynes, Ex parte National Mercantile Bank (1) (1880), 15 Ch.D. 42, and 
Re Rogers, Ex parte Challinor (2) (1880), 16 Ch.D. 260, distinguished and ex- 
plained. 

G court of Appeal—Argument—Point not taken in court below. . 

If a point can be taken before the tribunal which hears the evidence and 
evidence can possibly be adduced which will prevent the point succeeding, 
such point should be taken so as to enable the other party to bring in the 
evidence. Tt cannot be taken for the first time in the appeal court. 


i ; 7 ‘as | arms re > the Bills of 
. The s of Sale Act, 1878,,s. 5, was 10 terms repealed by 
B Be pe ndene but notwithstanding that, the effect 


3 78) Amendment Act, 1882,°s. 15, 
a Pe hin of Sale Act (1878) Amendment Act, 1882, is i Pfr i, 
applies only to bills of sale to which the latter Act applies, $0 wee 80 ste i 
Act remains in force as regards bills of sale not given as a security ‘¢ ate a. 
Bills of Sale Act (1878) Amendment Act, 1882, §. 15, was amended by the pratu 
Law ision Act, 1898. be ome 5 yee 
} Slatingaiahed ; Te Cann, Ea parte Hunt (1884), 13 ae ert, 
Wales v. Carr, [1902] 1 Ch, 860. Applied ; Ke Foster, Pane f desi, F914] 
3 K.B, 306, Considered : London and Provinces Discount Co. Vv. ; 

.B. 147. : a (Grd F 4-287 ; 
- to consideration for a bill of sale, see 3 HaLsBury : Pate Te end ate 
as to costs of a mortgage, see 27 Farspory's 1s pe ‘oy Se dae (Brd Fdn.) 
hearing of appeals by the Court of Apes’, 8° 80 eave Practice) 775-782. For 
468-478, For cases sce 7 Dicest (Repl.) 52-55; Dionst (OT 
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the Bills of Sale Act, 1878, s. 8, and the Bills of Sale Act (1878) Amendment nh 
1882, ss. 3, 15, see 2 Haussury’s Statutes (2nd Edn.) 565, 575 and 582 respectively. 


Cases referred to: ; d 
(1) Re Haynes, Ex parte National Mercantile Bank (1880), 15 Ch.D. 42; 49 


L.J.Bey. 62; 43 L.T. 86; 44 J.P. 780; 28 W.R. 848, C.A.; 7 Digest (Repl.) 
53, 269. oe 

(2) Re Rogers, Ex parte Challinor (1880), 16 Ch.D. 260; 51 Tid Oh esos ie. 
L.T. 122; 29 W.R. 205, C.A.; 7 Digest (Repl.) 52, 263. ‘ 

(3) Hamilton v. Chaine (1881), 7 Q.B.D. 319; 50 L.J.Q.B. 456; 44 L.T. 764; 29 
W.R. 676, C.A.; 7 Digest (Repl.) 53, 264. 

Also referred to in argument : ; 

Re Parker, Ex parte Charing Cross Advance and Deposit Bank (1880), 16 Ch.D. 

85; 50 L.J.Ch. 157; 44 L.T. 113; 29 W.R. 204, C.A.; 7 Digest (Repl.) 52, 


262. 


Re Brenner, Ex parte Saffery (1881), 16 Ch.D. 668; 44 L.T. 824; 29 W.R. 749, 


C.A.; 7 Digest (Repl.) 120, 705. 
Re Spindler, Ex parte Rolph (1881), 19 Ch.D. 98; 51 L.J.Ch. 88; 45 L.T. 482; 
46 J.P. 181; 30 W.R. 52, C.A.; 7 Digest (Repl.) 49, 251. 


Appeal by Mr. Henry Firth, trustee in the liquidation of S. Cowburn & Co., from” 


a decision of Bacon, Chief Judge, reversing a decision of the county court judge at 
Dewsbury holding that a bill of sale was void. 

By a bill of sale, dated June 10, 1881, and made between Sidney Cowburn and 
Samuel Cowburn, manufacturing chemists, trading as “‘S. Cowburn & Co.”’ at 
Gomersal, in the county of York (thereinafter called ‘‘the mortgagor’’), of the one 
part, and Joseph Freedman, money-lender (thereinafter called ‘‘the mortgagee’’), 
of the other part, reciting that the mortgagee had ‘‘agreed to lend to the mortgagor 
the sum of £40 upon having the repayment thereof, together with the further sum 


of £20, being the amount of interest and expenses attending the said advance, 


making altogether the sum of £60,’’ thereinafter referred to as the said advance, 
and all further moneys which might become payable, as thereinafter mentioned, 
secured; it was witnessed that, ‘‘in consideration of the sum of £40 now lent and 
paid by the mortgagee to the mortgagor,’’ the mortgagor assigned certain furniture 
and goods at a messuage, factory, and premises at Rawfolds then in the occupation 
of the mortgagor, to the mortgagee to secure the £60, which was repayable by 
monthly instalments. A receipt for £40 at the foot of the deed was signed by the 
mortgagors. The bill of sale was duly registered. A petition for liquidation in 
respect of Cowburn & Co. was filed on July 30, 1881, in the Dewsbury County 
Court, and Mr. Henry Firth was appointed the trustee in the liquidation; he then 
moved the court that the bill of sale might be declared void on several grounds, 
the principal of which was that the consideration was not truly stated therein, 
and that an interim order made by the court, restraining proceedings under the 
bill of sale, might be made perpetual. 

The motion was heard by the county court judge on Oct. 6, 1881. Affidavits were 
filed on behalf of the trustee and of the bill of sale holder. Some of the affidavits 
stated that only £38 10s. had been paid to the debtor, one pound being retained 
and paid to the solicitor who attested the bill of sale, and ten shillings being paid 
to a clerk of the mortgagee’s solicitor for expenses. ‘The other affidavits stated that 
the whole £40 had been paid to the debtors in cash immediately after the bill of 
sale was executed. Richardson, the auctioneer, alleged as follows : 


‘In consequence of an execution having been levied upon the goods of the 
above-named debtors at Rawfolds aforesaid, on July 27 last past I levied the 
bill of sale, and I advertised the sale of the effects, and I should have sold 
them had I not been restrained by the order of the court.”’ 


All the deponents except the auctioneer were cross 


-examined viva voce on their 
affidavits before the county court judge. 


The only question argued was whether 


i 
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the consideration was truly stated, and the county court judge found as a fact that 
only £38 10s. had been paid to Samuel and Sidney Cowburn; held on the authorit 
of Hamilton v. Chaine (3) that the bill of sale was void, nd made the cect 
order perpetual. Freedman appealed to the Chief Judce. : 

Freedman’s counsel produced no note of the aval’ evidenes taken before the 
county court judge, and it was shown that the judge had not taken a sufficient 
note of the evidence, and that no note of it could be produced, except the report 
of the case in a country newspaper. Treedman’s counsel objected to this report 
being admitted, and the Chief Judge excluded the oral evidence, and heard the - 
case on the affidavit evidence alone. One of the points taken before the Chief 
Judge was, that the Bills of Sale Act, 1878, did not apply at all, as there was 
evidence to show that when the petition for liquidation was filed the goods were 
not in the apparent ownership of the debtors. The Chief Judge found, as a fact, 
that the full consideration stated in the bill of sale had been paid, and reversed 
the decision of the county court judge. The trustee appealed. 

By the Bills of Sale Act, 1878, s. 8 (so far as material) : 


‘Every bill of sale to which this Act applies...shall set forth the con- 
sideration for which such bill of sale was given, otherwise such bill of sale... 
shall be deemed fraudulent and void so far as regards the property in or right 
to the possession of any chattels comprised in such bill of sale.’ 


Millar, Q.C., and J. G. Wood for the trustee. 
Winslow, Q.C., and Finlay Knight for the bill of sale holder. 


SIR GEORGE JESSEL, M.R.—In my opinion, there was a miscarriage in the 
hearing before the Chief Judge. The county court judge decided the case upon 
affidavits and the cross-examination of the witnesses who had made the affidavits. 
The cross-examination was oral, and it appears that no request was made to the 
county court judge to take a note of the evidence, and he did not take a note. 
When the case came on before the Chief Judge, there being no note taken by the 
county court judge, and no sufficient note taken by anybody else, there was no 
proof before the Chief Judge of what the effect of the cross-examination was, and 
thereupon the Chief Judge decided the case without knowing what it was, and 
upon the affidavits only. It appears to me that that was a miscarriage. The 
trustee was bound, if he appealed, to-have presented to the Chief Judge a sufficient 
note of the cross-examination. When he intended to appeal, he mignt have got a 
shorthand note, or his counsel’s note, or his solicitor s note, aera igi by 
affidavit. But if he had not intended to appeal, or by some accident—tor accl ents 


will occur—the notes were lost, the judge’s notes were lost, and the counsel's notes 
were lost, then, of course, he could apply by way of indulgence to the Court of 


Appeal to have the evidence taken over again, and the court might, or might not, 


accede to that application. But, in my opinion, the court cannot decide the appeal 


in the absence of the evidence. 
Before us that defect has been ¢ 
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stated that £20 was kept for interest and expenses, so that we have £20 plus £40, 
and a bill of sale given for £60. Then it is suggested that there was a sum of 
thirty shillings, which was not paid over, but was retained by Freedman for ex- 
penses incident to the transaction itself. If it was so, in my opinion the considera- 
tion is not truly stated. There is a great distinction between a sum of money 
being advanced on terms of paying out of it a debt to a third person, and a portion 
of that sum being handed back again to the lender, or handed over to other people 
who are creditors of the borrower, and a sum of money which is not truly a debt 
until after the transaction itself is completed—that is, the sum of money which 
consists of the expenses of the transaction. When the mortgage is completed the 
mortgagor is liable to pay to the mortgagee the expenses incident to the mortgage 
transaction. The mortgagee is primarily liable to his own solicitors, and others, 
for these expenses. The mortgagor is only liable to pay over to the mortgagee 
what the latter has incurred for expenses, but there is no debt until the transaction 
is completed. Indeed, it has been decided that, if the transaction falls through, 


the intended mortgagee cannot recover his expenses from the mortgagor, and itis 


to avoid that difficulty that solicitors have for many years, before engaging in a 
mortgage transaction, usually taken an undertaking by the borrower’s solicitor to 


pay the expenses. I have known cases where the mortgagee’s solicitors have taken 
an actual contract, in large transactions, from the intending borrower, to pay if the 


title was not a good one. That being so, though it may be true that the borrower 
was liable to pay these expenses in the absence of a special contract, he could not 
be liable until after the deed was executed. Therefore, this sum of thirty shillings 
could not have been treated in the deed as a part of the costs he was liable to pay. 

But in this particular instance, in my opinion, there was no liability at all to 
pay the sum. A sum of twenty pounds was mentioned in the deed as being charged 
for interest and expenses generally; that is, for the expenses attending the loan. 
Therefore, there was no additional liability whatever and consequently there was 
not even, if I may call it, an inchoate debt in this case. . 

That would finish what I had to say on this part of the case were it not that our 
attention had been called to the two decisions of Re Haynes, Hx parte National 
Mercantile Bank (1), and Re Rogers, Ex parte Challinor (2). I am quite satisfied 
to take as the effect of those decisions what was said by James, L.J., in Ex parte 
Challinor (2). He says, after saying what he thought the Act meant (16 Ch.D. 
at p. 266): 


“But when a man borrows money he generally does so for the purpose of 
paying his debts; at any rate he ought to employ it in paying them, and, if 
by his direction the money stated as the consideration is applied by the lender 
in the honest discharge of the borrower's debts, there is no reason for Saying 
that that is not a payment of the money to him. That was the principle of 
our decision in Hx parte National Mercantile Bank (1), and in that case, besides 
the promissory notes of the borrower, which were taken up, there were deducted 
some charges for the preparation of the security. It appears to me quite right 
to deduct the costs of preparing the bill of sale, and the auctioneer’s bee i 
valuing the property, for that is what happens u : 


pr Pk pon every morteag 
transaction. ‘ seep 


Then he goes on to say : 


“And it does not seem to me that the money was the less paid to the borrowe 
because part of it was with his consent applied in payment of a debt for om 
to his solicitor, which was not indeed strictly payable, because a bill of a 
had not been delivered, but which was really owing to the solicitor.” ty 


It is plain, therefore, that James, L.J., in dealing with this small sum f 

thought it was a debt. He treats it as the principle that you can onl Ee tae 
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The other point taken was this: : 

ee atatea diy ported mr 7 + pecnennaninley the part of the holder is: that 
the presentation of the petition for liquidatio sik espe had changed before 
NB ane kakiy bab dint pdimk. qos:nat eo a quite true there is some - 
Sls eb aie uric bey telkorssbetord. the sesame hr county court ; and the rule 
evidence can be adduced which by any possibili : re migisieas pe eublenneinane 
Salta il initia thio: poin va eae i me will prevent the point succeeding, 
svidence. ‘The Bills of Sale Act, 1878, ee party to bring in the 
because it may be a formal possession, and not a real aes ee pair 
for the sake of form only, or it may not b b fil Beetle — aes 
Seah ial dvskens Pao nena e a bona fide possession, or it may not 
“cerhperens 2 — and we have to consider what the evidence of possession 
Ww ic re iance is placed, and whether it does show conclusively that such 
a state of things existed that no answer can be given. It appears to me that it 

falls far short ot that. Therefore, the point cannot now be taken with success, 
cae eR - a an sine ie in consequence of an execution being issued, 
e. bat that means I do not know. It was suggested by 
counsel for the holder that it meant that he took possession. Perhaps it did; but 
he could not do it, because, according to the statement in the affidavit, the sheriff 
was in possession under an execution. Therefore, it was impossible he could have 
taken possession unless he paid out the sheriff. I am told he did, but I cannot 
listen to that unless supported by evidence. Then the auctioneer does not go on 
to say that he retained possession until after July 30, when the liquidation petition 
was filed, nor does he say that he did any ostensible act. All that he proves in 
evidence is, that there was an advertisement for a sale. That does not prove 
possession. A bill of sale holder may advertise a sale without taking possession. 
Then it is said that there was an injunction moved for. There was an injunction 
against the auctioneer and the bill of sale holder against taking possession, but 
the injunction does not show they were then in possession. You can grant an in- 
junction against a man who has taken possession or who threatens to take posses- 
sion. He has no right to threaten. Therefore, the evidence is not complete. 
There is not sufficient evidence to show he has had continued possession up to the 
time of the presentation of the petition for liquidation or an actual bona fide posses- 
within the meaning of the Bills of Sale Act, 1878. Therefore, it 


sion sufficient 
al must be allowed with costs. 


appears to me that the appe 
all the points which have been raised. 


BRETT, L.J.—I am of the same opinion on 
As to Ex parte Challinor (2) and Ex parte National Mercantile Bank (1), I think 
| treated as binding authorities in cases which come within 
d by JAMES, I.J-, in the words which have been read by 
the Master of the Rolls, as the ground of those decisions. That is to say, they are 
only authorities for saying that, if a part of the money, stated to be the considera- 
tion paid at the time for the bill of sale, is retained in order to satisfy debts (then 
existing) of the borrower, by his directiol ut time, then the money so 

auined in respect of existing debts by : given at that time may 
nese xe j t gale as 0 Bevond that it seems 
properly be stated in the bill of sale a , 


to me those cases have no binding authority- 


HOLKER, L.d.—1 am of the 
court judge seems to have been whe Hin 
the affidavits filed, which were not conclusive 


a agree a 

i ‘tnesges, noticing their demeanour 

“Seregdlyrs Sate al he came to the conclusion that only 
yen; f 


the principle enunciate 


1 given at the 
his’ directior 
ioney then paid. 


The only question before the county 
ther £40 was paid or £58 10s. Besides reading 
either way; he had the opportunity 


and coming to a proper con- 
(38 10s. was paid, 


game opinion. 


clusion on the su 
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I do not think counsel for the holder would argue that if £40 is stated as the con- 
sideration in the bill of sale and only £38 10s. is paid, and there is no explanation, 
that the consideration would be truly stated within the language of the-Act. Un- 
fortunately, it appears that the learned Chief Judge has reversed the decision of 
the learned county court judge without being made acquainted with the viva voce 
evidence upon which that decision was come to. That viva voce evidence does not 
appear to have been in any way before him, and he seems, as far as I understand 
his judgment, to have come to the conclusion that the £40 was paid mainly because 
the borrowers had signed a receipt at the foot of the bill of sale for that sum of 
money. No doubt it is a very important fact against the borrowers that they signed 
a receipt for £40, but that is easily explained if you take an account of the matter. 
They say they were told they were only paid £38 10s., because £1 was deducted in 
order to pay over to the solicitor who attested the execution of the bill of sale, and 
who thoroughly explained it, as he says, and 10s. to somebody else. If they were 
under a liability to pay £1 to the solicitor and 10s. to somebody else, they would 
in effect have been paid £40, and that explains why they signed the receipt for it. 

However, I must say that, if the evidence which has been read from the news- 
paper report had been before me on this question, I should have come to the same 
conclusion as the learned county court judge did come to upon the matter. Counsel 
for the holder argues in this way: ‘‘Take the account of the debtors themselves. 
They say that £1 was deducted in order to pay the solicitor, and 10s. to pay to 
somebody else, and that was a perfectly fair and proper deduction. Therefore, the 
true consideration was stated in the bill of sale.’’ But, unfortunately there is - 
nothing to show us that the £1 was deducted for any such purpose or applied to any 
such purpose, or that the 10s. was ever deducted for the purpose mentioned or 
applied for such purpose. On the other points, I agree with what has been said 
in the judgments of other members of the court. 


Appeal allowed. 


Solicitors: W. & J. Flower & Nussey, for Carr & Cadman, Gomersal; Hamlin 
& Grammer, for B. C. Pullan, Leeds. 


[Reported by Frank Evans, Esq., Barrister-at-Law.] 
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Re MARSDEN. BOWDEN vy. LAYLAND. GIBBS »v. LAYLAND 
[Cuancery Drvision (Kay, J.), May 22, 23, 1884] 


[Reported 26 Ch.D. 783; 54 L.J.Ch. 640; 51 L.T. 417; 
33 W.R. 28] 


Executor—Liability—Payment to bene 
Limitation of Action—Executor—Clain 
when debts still unsatisfied. 

An executor of a deceased mortgagor distributed the assets of the estate 
among the legatees without providing for the mortgage debt, which he (the 
executor) had previously acknowledged. In an action brought by the mor- 
gagees against the executor more than six years after distribution of the estate, 

Held: (i) an executor was personally liable in equity for all breaches of the 
ordinary trusts which, in courts of equity, were considered to arise from his 
office, and where an executor had acknowledged a debt, it was a breach of 
trust to pay the assets to the legatees leaving a debt unpaid; (ii) the Statute 
of Limitations did not apply to such a claim. : 

Re Gale, Blake v. Gale (1) (1883), 22 Ch.D. 820, not followed. 


Notes. As a result of the Limitation Act, 1939, s. 2 (2), (7), it is thought that 
a period of six years would now be applied in the case of a claim by a creditor 
for an account against a personal representative who has improperly parted with 
assets : see 16 Hatspury’s Laws (3rd Edn.) 495 note (h). 

Considered: Re Hyatt, Bowles v. Hyatt (1888), 88 Ch.D. 609; Lacons ve War- 
moll, [1907] 2 K.B. 850. Referred to: Re Blow, St. Bartholomew's Hospital v. 
Camden, [1914] 1 Ch. 233. ; 

As to is effect of acceptance: of executorship, see 16 Hatspury s Laws (8rd 
Edn.) 130-181; as to liability of an executor on a devastavit, see ibid. 474-475 5 as 
to limitation of actions by creditors against executors, seeqibid. “Se 200) and for 
cases see 23 Dicest (Repl.) 298-299; 24 Dicrsr (Repl.) iaaiaes and 82 DicEst 
(Repl.) 472-473. For the Limitation Act, 1939, s. 2, see 13 Hatssury’s Srarures 
(2nd Edn.) 1160-1161. 

Cases referred to: av Ase. oS i 

“() Re Gale, Blake v. Gale (1883), 22 See om 58 L.J.Ch. 694; 48 L.T. 101; 

2Q. } . the TZ) 107 . 
ee sy ene ! J 5 5 95 L.J.Ch. 57; 26 L.T.0.8. 288; 
Th v. Kerr (1855), 2 K. & J. of; 40 tue: i nO Y~Or 
Dag hs i : } ; 24 Digest (Repl.) 720, 7072. 
1< 399: 4 W.R. 181; 69 E.R. 691; 24 Dig 
de pape itis (1853) 10 Hare, 217; 22 L.J.Ch. 548; 21 L.T.O.8. 190; 
”) ae city oes 118: 68 E.R. 905; 23 Digest (Repl.) 863, 4313. 
Jur. « ; L ~ ’ . 


ficiary when debts still unsatisfied. 
t against executor—Payment to beneficiary 


Also referred to in argument : | 4 iss Wal Gee, po Ca 
' ¢ folli >-hodcs, Re Seaman, Rhodes v. ‘ a) . 
ri eS ais, ae r 658: 30 W.R. 858, C.A.; 24 Digest (Repl.) 712, 
” Sen PLO g “Ke ra ; 
6995. 
Charlton v. Low (1734), me 
ose ee twee vr. & J. 187; 29 LJ.Ch. 148; 1 L.T. 151; 
Ane i aes aw. ee: 45 E.R: 811, L.JJ.; 24 Digest (Repl.) 685, 
6 Jur.N.S. ; 4 Ve . ms 7 
eet 65 Eq. 545; 87 L.J.Ch. 877; 16 W.R. 696; 
Brittlebank v. Goodwin (1868), L.R. 5 iq. ; 
94 Digest (Repl.) 685, 6701. a tre, B14; 88 LoJ.Ch. 481; 20 LT. 2005 
Wiedhouse vy. Woodhouse (1869), ioe mt y 
17 W.R. 583; 32 Digest (Repl.) habe! 
Busby v. Seymour (1844), J Jo. & La . y ae eee 
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3 P.Wms. 828; 2 Eq. Cas. Abr. 463; 24 E.R. 1087, L.C.; 


- 24 Digest (Repl.) 757, 
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Hindsley v. Russell (1810), 12 East, 232; 104 E.R. 90; 24 Digest (Repl.) 808, 


7994. 
Objections to an account under an adininistration order in respect of the estate 
of Charles Marsden to ascertain whether the executors or either of them had com- 
mitted any devastavit in distributing the estate to beneficiaries while certain 
secured debts were unsatisfied. 

By an indenture, dated Sept. 20, 1872, Charles Marsden mortgaged certain lease- 
hold hereditaments in the. Kingsland Road, Shoreditch, to John Mordaunt, George 
Louis Monck Gibbs, and William Cobham Gibbs, as security for the sum of 
£1,721 17s. 7d., with the usual covenant by the mortgagor for payment of the 
principal money and interest, as therein mentioned. By an indenture, dated 
Sept. 24, 1872, Charles Marsden mortgaged the leasehold hereditaments comprised 
in the before-mentioned indenture, and also certain other leasehold hereditaments 
in John Street, Kingsland Road, to George Henry Gibbs, as security for the sum 
of £528 2s. Sd., with the usual covenant by the mortgagor for payment of the 


principal money and interest as therein mentioned. Charles Marsden made his’ 


will, dated Oct. 31, 1871, and thereby gave the interest of all his property, real 
and personal, to his wife Harriet Elizabeth Marsden, as long as she remained his 


widow, the interest to be paid to her half yearly; at her marriage or death, he 


gave half of his property, real and personal, to his youngest daughter Jane Fort, 
the remaining half to be divided between his other children share and share alike. 
He appointed Thomas Layland and William Fort executors of his will. 

The testator died on April 17, 1873, and his will was, on May 22, 1883, duly 
proved by both the executors. William Fort died intestate in September, 1881, 
in wholly insolvent circumstances. The testator’s property, at the time of his 
death, consisted of cash at his bankers, debts owing to him, stock-in-trade and 
fixtures in his business as a paper stainer, and the leasehold premises which he 


had mortgaged. Apart from the mortgaged properties, the testator’s estate was 


only of the value of about £700. Although, under the terms of the testator’s will, 
it was the duty of the executors to have converted his property, they did not do 
so; but they continued the testator’s business, and managed the mortgaged 
properties, at the same time making his widow an allowance. They stated that 
they acted in the belief that they were carrying out the terms of the testator’s 
will, and that they informed the mortgagees’ solicitors of their intentions, and 
made them acquainted with the contents of the will. No step was taken by the 
mortgagees’ solicitors, beyond collecting the interest as it accrued due, until 
July, 1882, when they were informed by Thomas Layland, the surviving executor, 
that he was unable to continue payment of the interest to them. The immediate 
result of this communication was that endeavours were made to effect a settlement 
- + aaia Poy qe ule aw) my 7 
Bree the basis of Thomas Layland paying over to the mortgagees the balance of 
cash then in his hands, and purchasing in a third person’s name the mortgaged 
yroperties for a sum sufficie indemnify te 3 The 
p re Sieh: n bet ie to indemnify the mortgagees from loss. These 
endeavours were frustrated by the administration summons in the action of 
Bow shalt of Mrs y imi i 

den v. Layland, on behalf of Mrs. Bowden, claiming as a legatee, being served 
whilst the negotiations were pending. 

mr ° . 
| i mortgagees then commenced an action against Thomas Layland, claiming 
xy their state x] ' elal slacarna : 3 pee ¢ 449 ; oS 
haan fi stateme i of claim, delivered in November, 1882, administration of the 
estator’s personal estate; thé » defend: al 
ae x ie s state; that the defendant might be declared answerable for the 

astavl , ‘y allege itte i 
cert s ich hey illeged he had committed, and for all moneys forming part 
of the testator’s estate received by hi ied i : be 
debts, etc.; and that thei t oe orauritice ee ee 

gat a : suriti i i 
ae s ; : elr mortgage securities might be realised, and the proceeds 
é xe or towards payme i i i 
apn ards payment of their debts. To this claim Thomas Layland 
y his statement of defence, delivered in December, 1882, raised three defen 
First, that the mortgagees | rie 
agees had elected to r i iti i 
g ely upon their securities, and had in 


fact waived all clai : tontatoras 
waived all claim on the testator’s general assets, and tacitly at least sanctioned 
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their distribution amongst the beneficiaries 4, d 

fora; entitled to be Maia divectl ace sce op un er the will and were not, there- 
theipaymenta constituting the alleged ls against those assets; secondly, that 
Ea liathneiais re, - hei (if any), or the greater part of 
Selb thtrdisied wath hone ia thaschne. be © commencement of the action, and 
and thirdly, that the mortgagees were =. =a by the Statute of Limitations; 
which they had allowed ‘<a ri seni sal iaakois 3 
receive. The action was set Ronetie fi hws : * ; 

on for hearing, when Mrs. Bowden Sehece e : oo likely shortly to come: 
an ordinary legatee’s administration ees * April 10, 1883, at length obtained 
alleged, to saving expense of useless ora a Rie aca with a view as they 
applied to have the two causes nisiestideiciila it rth memriee tinder” that verde, 
that declarations, accounts, and inquiries Ahi } ae it i Seance Tee 
all they asked in their own action, shina, b iE aaee, nf oa ee paren 

By the order made upon this id cine ae 7 ° a pp aes —<_ 

further proceedings in the mortgagees palit aes leas Pe A 
proceedings in Mrs. Bowden’s intioh at bisiste own ae : we oe ae a 
to the administration order of April 10, 1883, seis ap oe ee 
or either of them, had committed any and what Saati pa be nee 
of the testator’s estate, and under what circumstances, and eters Th sar thee 
land and his late co-executor’s estate -were under anv liability in res nee ae 
Against this order the mortgagees appealed, and the Court of Appeal a : ad 
to dispose of the matter summarily, made an order of ea. 1883 eels 
transferring Mrs. Bowden’s order from a legatee’s into a oreditor’s admiiniatrat f 
order, and preserving Thomas Layland's defences in the mortgagees’ action tran ‘a 
the direction that, in taking the account of the testator’s personal estate, eee ebN 
made by the executors, or either of them, with the consent or acquiescence of the mort- 
gagees, was to be disallowed as between the mortgagees and the executors. Pending 
this appeal, Thomas Layland’s account had been carried into chambers in Mrs. Bow- 
den’s action, and after the order of the Court of Appeal had been made the mortgagees 
took three objections to this account before it was vouched. They objected to the pay- 
ments to the testator’s widow as tenant for life; to the payments to William Port, 
Thomas Layland’s late co-executor; and to the items in respect of the carrying on of 
the testator’s business being allowed. The chief clerk required evidence of the mort- 
gagees’ consent or acquiescence in these three classes of items to be brought in, and he 
decided that, on the general evidence, the mortgagees must be taken to have 
known of the carrying on of the testator’s business and of the payments to his 
widow, but not that these payments were in excess of income; and further, that 
they were precluded from questioning any payment made more than six years 
before the commencement of their action. The view taken by the chief clerk 
being so far adverse to the mortgagees, the matter was adjourned into court at 


their instance. 

W. Pearson, Q.C., and Edwin Ward for the 

Graham Hastings, Q.C., and Hadley for the mortgagees. 

KAY, J.—In this case a testator mortgaged a certain part of his property, 
and the mortgage deed contained the usual covenant for payment of the mortgage 
debt. He died, and appointed executors, and the executors possessed his estate, 
and they paid, for a long time, 
recognising, therefore. the debt. 
session of the property which 
leasehold property. A judgment has b 
by the mortgagees against those executors, and 
chambers. The executors charge 
the discharge they attempt to introduce the 
ago, but, of course, since the death of the testator, by 
The ordinary rule of course is to disallow such payments. 


an account of rents 
epresenting the mortgagor, to 


executor. 


the interest due upon the mortgage, clearly 
They paid if as executors. They had also pos- 


was the subject of the mortgage, and which was 


een obtained in 
the aecounts are brought into 


the receipt of assets—and in 
than six years 


an administration action 


themselves with 
payments made more 
them to some of the legatees. 


They are not a proper 
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discharge as between the executors and creditors. But it is said those payments 
were made more than six years ago, and therefore all remedies in respect of them 
are now barred by the lapse of time. The argument is founded on what takes 
place at law. It is said, at law, a creditor by covenant gets the judgment against 
the executors de bonis testatoris, and if that judgment be executed by fi. fa., 
and the sheriff finds the executor had once assets, but has parted with them, he 
may return a devastavit. Then it is said the remedy at law would only be against 
the executor by a personal action for devastavit, which personal action would be 
barred by the statute after six years. 

All that is very familiar law, but the attempt is now to apply this in equity; 
and to test the argument I asked the counsel how far it would go, and I suggested 
this: ‘‘Can you say here, that if the executors, in circumstances like these, 
having recognised the mortgagee and paid him interest for many years, are bringing 
their accounts into chambers, that they can claim a discharge of money which they 
had put in their own pockets more than six years ago?’’ Counsel very frankly 
answered that his argument must go as far as that. That is rather startling, 
certainly. I never yet heard that executors, by way of discharge in equity, as 
against a creditor whose debt they have acknowledged, as they have been paying 
interest upon it for many years, could set up their own wrong by way of devastavit, 


and say, ‘‘We admit a devastavit, knowing of your debt, because we have been 


paying interest all the while, but seeing that we did it more than six years 
ago we can set up a defence by way of devastavit.’’ It is a novel doctrine to 
me, but I have listened attentively to it, as I was told there were cases which 
laid that down, namely, Thorne v. Kerr (2), and a.recent case of Re Gale, Blake 
v. Gale (1), which were supposed to support that doctrine. I entirely dissent from 
any doctrine of the kind. 

It seems’ to me as plain as can be that, where an administrator or executor 
accepts that office, he accepts the duties of the office, and he becomes, in the 
language of WILLIAMS on Execurors (8th Edn.), p. 1803, a-trustee in this sense : 


‘‘An executor is personally liable in equity for all breaches of the ordinary trusts 
which, in courts of equity, are considered to arise from his office.”’ 


What is the ordinary trust when an executor acknowledges a debt and pays 
interest upon it? Is it not to preserve the assets for payment of that creditor 
so far as there are assets, and to take care not to dispose of the assets, either 
by putting them into his own pocket, or by paying them away to the legatees, 
or by otherwise committing a devastavit? Most certainly it is; and in equity 
the executor is bound, by a most direct trust, to apply them in the due course of 
the administration of the estate for the creditor he has acknowledged. That is 
exactly the language used by Turner, V.-C., in Fordham vy. Wallis (3). He says 
(10 Hare, at p. 226); 

‘We come then to the case of the residuary legatees; and as to these parties 

also I am of opinion that, so far as their interests in the residue are concerned 

the [Statute of Limitations] furnishes no bar. The payment over to test 


by the executors, while the debts were unpaid, was an absolute and unqualified 
breach of trust.”’ 


Breach of trust as regards whom? Of course, a breach of trust as regards the 
creditors for whom they were trustees. Having accepted their office, and the 
creditors being bona fide creditors, the trustees were bound to apply the assets 
to the payment of their debts before they handed over anything to the residuar 
legatees. The breach of trust was the breach of the trust which they acce ted 
for these creditors, and that language shows that the residuary legatees orks 
ani the statute, because, having received assets from the ee caaewe while the 
debts w y ; i 
ae eS ae set had concurred in the breach of trust by which 
Therefore, I must hold that there should have been a disallow 


; : ance in thi 
of those items of discharge, while the debt was unpaid, and there aS 


will be a direction 
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must be disallowed, bat the coe amts All Rayments in respect ofthe business 
i : utors should be credited with all receipts. The 
receipts might not all go out of the accounts, because whatever was correct would 
come in. I will deal with the thing before me. I do not make any general direc- 
tions. These payments must be disallowed. “ 
With regard to the question of acquiescence, in my opinion the onus of proving 
acquiescence is, by the ordinary rule, on the person alleging it, and in order to 
prove acquiescence he must show a standing by with full knowledge of what was 
being done, and an acquiescence in the devastavit. Nothing at all of that kind 
has been proved, and the only evidence given of that sort has been an attempt to 
make out, not knowledge, but constructive notice. Because the solicitor to the 
mortgagees was in communication with the executors it is said he had such notice. 
But, on the other hand, the solicitor absolutely denies it. Even if it were true 
that the mortgagees’ solicitor happened to be dealing with the executors, and 
had a notice of that kind, I could not treat that as constructive notice for the 
purpose of fixing the mortgagees, in a case like this, with acquiescence in the 
devastavit. I think the case is utterly void of proof, and, therefore, there can be 
no discharge in respect of those payments on that ground. The costs will be 
costs in the action. 


Solicitors: J. W. T. Miles; E. Brodribb Randall. 
[Reported by E. A. Scratcatey, Ese., Barrister-at-Law. | 
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[Courr or Apprest (Sir George Jessel, M.R., Cotton and Lindley, L.JJ.), March 
16, 1882] e 


[Reported 20 Ch.D. 294; 51 L.J.Ch. 756; 46 L.T. 508; 46 J.P. 5838; 
30 W.R. 651; 15 Cox, C.C. 108] 


Evidence—Criminating questions—Privilege—Need for witness to show reasonable 
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R. v. Boyes (1) (1861), 1 B. & S. 811, approved. eae 
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R. v. Garbett (1847), 2 Car. & Kir. 474; 1 Den. 236; 9 L.T.O.S. 51; 13 J.P. 602; 
2 Cox, C.C. 448, Ex. Ch.; 14 Digest (Repl.) 465, 4494. ' 

Fisher v. Ronalds (1852), 12 C.B. 762; 22 L.J.C.P. 62; 20 L.T.0.8. 100; 17 Di 
Jur. 393; 1 W.R. 54; 1388 E.R. 1104; 22 Digest (Repl.) 391, 4187. 

Short v. Mercier (1851), 3 Mac. & G. 205; 20 L.J.Ch. 289; 16 L.T.O.S. 453; 18 
L.T.O.8. 266; 15 Jur. 938; 42 E.R. 239, L.C.; 18 Digest (Rep].) 158, 1405. 

Nx parte Fernandez (1861), 10 C.B.N.S. 3; 30 L.J.C.P. 321; 4 L.T. 824; 7 
Jur.N.S. 571; 9 W.R. 832; 142 E.R. 349; 22 Digest (Repl.) 391, 4188. 


Appeal from an order of Bacon, Chief Judge, that G. K. M. Reynolds, a witness in 
bankruptey proceedings, should answer questions put to him by counsel for the 
trustee in bankruptcy, which questions he had refused to answer on the ground 
that his answers might tend to criminate him. ha : 

Ledru Rollin Reynolds, brother of the witness, was adjudicated a bankrupt on a 
petition filed in the London Bankruptcy Court on Sept. 23, 1881. On Dec. 4, 1880, 
he had executed a post-nuptial settlement in favour of his wife and others, of which 
settlement his brother, George Kossuth Mazzini Reynolds, was one of the trustees. 
On June 24, 1881, G. K. M. Reynolds was examined on oath before Mr. Registrar 
Hazlitt, by counsel for the trustee in the bankruptcy, touching his knowledge of 
the bankrupt’s property, and particularly with regard to the circumstances under 
which the settlement had been executed, and the property comprised in it. Various 
questions were put to the witness, the greater number of which the witness, by 
the advice of his counsel, declined to answer on the ground that his answers might 
tend to criminate him. It was obvious that answers to some of the questions could 
not possibly have such a tendency. 

The registrar expressed an opinion that some of the questions were legal and 
proper questions; but, as the witness persisted in his refusal, a formal order was 
made by the registrar, which, after stating that the questions referred to in the H 
transcript of the shorthand notes of the examination had been put, that the witness 
had refused to answer them on the ground that his answers might tend to in- 
criminate him, and that it appeared to the registrar that some of the questions 
were legal and proper questions and that the witness was bound to answer them, 
referred the further examination to the Chief Judge, with a view of rendering a 
special application to his Lordship for the committal of the witness for refusing to I 
answer the questions unnecessary, and directed the witness to attend before the 
Chief Judge on a certain day for such further examination. February 20, 1882, was 
the day appointed for hearing the reference from the registrar, and on that day 


the Chief Judge, after reading the transcript and hearing counsel for the trustee 
and the witness, ordered that the witness 





‘do answer all lawful questions put to him, and that the examination be re- 
ferred back to the registrar for that purpose,”’ 


E 
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and that the witness should attend the examination Be: Tate 


the costs of the application. The witness appealed. own expense, and pay 


Horton Smith, Q.C., and Montagu Williams (Terrell wi 2 > wi 35 
Arthur Charles, Q.C., and F. C. Willis for he trustee. eek ate 
Pigs; al add ee id eke eo bod Siestions to be decided in this 
of the pattionlar ‘cage The question ey ek pte sie ne ee 
PRE osacts i ce 7 , : lesen importance is, whether, when a 
c : ans a question on the ground that the answer to the question 
put to him may criminate him or may tend to criminate him, the mere statement 
of the belief of the witness himself will be sufficient, or whether the judge is entitled 
to decide, not merely accepting the witness's statement that he believes it, whether 
the proposed question has really a tendency to criminate the witness, or might 
fairly be considered to have that tendency under all the circumstances of the case. 
Upon that question there are various dicta, and one express decision. I am 
quite aware that the express decision, being one of the Court of Queen’s Bench, 
is not technically binding on this court; but at the same time it is a decision of 
the full court of Queen’s Bench, which was composed at that time of very eminent 
judges, and I need not say that I should differ from them with very great hesita- 
tion. That was in R. v. Boyes (1). It was heard in the year 1861, and this very 
point, as I read that case, was not merely the subject of dicta, but clearly of 
decision. Cocksurn, C.J., gave judgment, and Bracksurn, Crompton and Hi, 
JJ., concurred in that judgment. In the judgment given by Cocksurn, C.J., he 
says (1 B. &S. at pp. 329, 330): 


“Tt was also contended that a bare possibility of legal peril was sufficient to 
entitle a witness to protection; nay, further, that the witness was the sole judge 
as to whether his evidence would bring him into danger of the law, and that 
the statement of his belicf to that effect, if not manifestly made mala fide, 
should be received as conclusive. With the latter of these propositions we 
are altogether unable to concur. Upon a review of the authorities, we are 
clearly of opinion that the view of the law propounded by Lorp W ENSLEYDALE 
in Osborn v. London Dock Co. (2), and acted upon by STUART, V.-C., in Side- 
bottom v. Adkins (3), is the correct one, and that, to entitle a party called as 
a witness to the privilege of silence, the court must see, from the circumstances 
of the case and the nature of the evidence which the witness is called to give, 
that there is reasonable ground to apprehend danger to the pedi oc 
being compelled to answer. We indeed quite agree that, vn —s ; xe 
ness being in danger be once made to appear, great katitue ' shine we, ick 
to him in judging for himself of the effect of any barideu ‘ — ee fe 
being no doubt, as observed by ALDERSON, Aan oy a) et ple@its 
(2), that a question ‘hich might appear at first 81g care dp peprmen 
might, by affording a link in a chain of evidence, become: ne oe : “ : oe 
sn ffence to the party answering. Subject to this reserva ion, § re 
cid bound. to insist on a wi ring, unless he is satisfie 
d to place the witness in peril. 
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As regards the prior cases, we not only have the opinion of a very eminent judge, 
the late Lorp WENSLEYDALE, which was given in Osborn v. London Dock Co. (2), but 
we have citations from three standard works, namely, Brest oN Eviwence (6th 
Edn.), p. 176, Partiips on Evipence (10th Edn.), vol. 3, p- 488, and TayLor ON 
Evwence (7th Edn.), p. 1225; and they all state the rule in the same way as it 
was in effect ultimately decided. They also state this, which is obvious, that, 
if you allowed the witness, merely on his own statement of his belief that an 
answer to the question would tend to criminate him (for that 1s all; he is only 
bound to believe that), to refuse to answer the question, it would enable a friendly 
witness, who wished to assist one of the parties, to escape examination altogether, 
and to refuse to give his evidence; an evil so great that, when weighed even against 
the chance of occasionally assisting to convict a guilty man, it would certainly 
far overbear, as a question of public policy, the danger, if it is to be treated as a 
danger, of assisting to convict a guilty man occasionally out of his own mouth, 
Perhaps our law has gone even too far in that direction; and, without at all im- 
pugning the policy of the law, there certainly must be a larger policy, which re- 


quires a person to answer, where the judge thinks that he is not bona fide objecting: 


with the view of claiming privilege to protect himself, but to prevent other parties 
getting that testimony which is necessary for the purposes of justice. 


Even as regards judges who entertain the contrary opinion, it is quite plain that. 


they make the exception of mala fides. I have only to refer, for that, to the state- 
ment of Potnocx, C.B., in Adams v. Lloyd (5), where, having stated the rule in 
favour of protection on a witness’s own oath, he says this (8 H. & N. at p. 362): 


“The only exception I know of is this,—where the judge is perfectly certain 
that the witness is trifling with the authority of the court, and availing him- 
self of the rule of law to keep back the truth, having in reality no ground what- 
ever for claiming the privilege, then the judge is right in insisting on his 
answering the question.”’ 


So that even those judges who hold to the other rule make that exception. 

That being so, the second question we have to consider is, whether it does 
appear to the court in this case that there is any reasonable fear of the questions, 
when answered, tending to convict the witness of a criminal offence, or tending to 
criminate him in any way. When the court has to decide that point, it must con- 
sider what the nature of the case is, and what the witness has said. When you 
look at these questions, and what he has refused to answer, the conviction, I think, 
must force itself upon the mind of anyone that the witness refused to answer 
because he did not want to give the information, and that he was trifling with the 
court. The kind of questions which he refused to answer seemed to me to lead to 
that conclusion. But it is suggested that, though the witness did not Say so, and 
though there was no evidence before the court, there was a real danger of his being 
indicted together with his brother for what would be, no doubt, a conspiracy if 
proved, that is, a deliberate combining with his brother to cheat the brother’s 
creditors by withdrawing from them a portion of the brother's property. That, no 
doubt, would be an indictable offence, but we must see whether there is any indica- 
tion of anything of the kind. In the first place, all that is alleged against the 
witness is, that he is the trustee of a voluntary settlement, and that in that capa- 
city certain stocks, ete., were transferred to him. Then he is asked whether he 
is the trustee, what stock, ete., were transferred to him, and what has become of 
them. There is nowhere any suggestion in the proceedings in bankruptcy that 
there was anything like conspiracy between himself and his brother. There is 
produced a document, not issued by any of the parties in the bankruptcy, but by 
some creditors of the brother, who have filed a statement of claim, in which the 
same facts are alleged, but it is there also alleged that the transfer was made to 
jag opcave and as he well knew by the bankrupt, with the view to defraud his 
creditors. But even that allegation does not make a g i seh 3 
only made to defeat the aes of the settlement RAYA LS 2 : 

g ‘ditors, who 
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were the plaintiffs in that action. I do not think for a moment that the witness 
is under any bona fide belief that any such charge of conspiracy will be wad on 
that he had any idea of such a charge; in fact, I think the notion of an indictment 
for such a conspiracy could only present itself to the mind of someone who w 
very familiar indeed with the law of conspiracy. an 

The real position of matters appears to me to be, that the witness did not wish 
to afford any assistance to the creditors in obtaining possession of the propert 
of the bankrupt which had been kept from them. L think that was the ate 
vailing motive with him, and not any real fear of criminal proceedings. That 
being sO, I think he ought to answer the questions, subject, however, 6 this. 
observation, that he will be entitled to object to any particular question which 
obviously has a tendency to criminate him, or which, in the opinion of the pre- 
siding judge, would tend to criminate him in regard to any matter, or may be 
reasonably held to criminate him; that is to say, we do not intend to decide that 
he must answer every question that he has been asked, but that he must answer 
the questions subject to his objecting to particular questions, on a reasonable 
ground that that particular question, or those particular questions, might criminate 
him, or might tend to criminate him. 


1001 


COTTON, L.J.—I am of the same opinion, and on the same grounds. There 
is but little for me to add. As I understand, the contention of counsel for the 
witness was this, that a witness, on being called, may at the very first question 
which is asked him, at once put down his foot and say, ‘‘I refuse to answer that 
question, because it may tend to criminate me,’’ although there is nothing stated 
by him, and no facts appear in the case which would render that even possible. 
In my opinion that would lead to the most monstrous conclusion. I will say no 
more than that I think the rule is correctly stated in R. v. Boyes (1), and that to 
that decision, and the rule there laid down, I adhere. 

As regards the other point, whether the witness in this particular case can protect 
himself effectually, I think we have got the rule laid down by James, L.J., in Re 
Firth, Ex parte Schofield (4); that is to say, that the judge must satisly himself 
and decide whether the objection is a genuine one. Looking at the way in which 
this witness claims his privilege, I am satisfied, as the registrar seems clearly to 
have been, that it was not a genuine objection on the ground that it would tend to 
criminate him. To every question that was asked him, even such a question as 
this, ‘“Have you ever been at Mr. James's office in Fleet Street in your life 75 his 
answer was, ‘‘I object to answer that, on the pair etes it ee poate 
y97 els at was ag ine objection on the grou f ; 

T cannot think that that was a ea Listing Hie’ foot dows hleael 
I think, therefore, that the order 
if he does refuse to answer any 


me. 
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Twenty years ago this question as to how far the oath of a witness was conclusive 
was settled by the Court of Queen’s Bench in R. v. Boyes (1), and that decision 
has never been disturbed since. There were, as to that, differences of opinion 
before, but to the rule so laid down then, which I have never heard questioned 
since, we are all disposed to adhere. I have always thought that the rule as laid 
down there was perfectly well settled, and it is not for us now to disturb it. 

As to what is to be done in the future; of course, I do not mean to say there 
may not be some indictment for conspiracy against this gentleman. I do not know 
whether there will or will. not, and I do not know whether he is open to it or not; 
possibly he is. I can well understand that some ingenious gentleman like the 
witness's junior counsel might suggest how an indictment for conspiracy might be 
framed against him. That is possible enough. If, when further questions are put 
to him, he declines to answer, and the judge or presiding registrar is of opinion 
that he is declining to answer bona fide for his own protection, and there is any 
appreciable danger to him, the witness will be entitled to the benefit of silence; 


otherwise he will have to answer the questions put to him. This appeal must 


therefore be dismissed with costs. 
Appeal dismissed. 


Solicitors: G. S. ¢& H. Brandon; Bellamy, Strong & Baker. 
[Reported by Frank Evans, Esq., Barrister-at-Law.] 


CLARKE v. BRADLAUGH 


{Court or AppeaL (Lord Coleridge, C.J., Baggallay and Brett, L.JJ.), November 
14, 1881] 


[Reported 8 Q.B.D. 68; 51 L.J.Q.B. 1; 46 L.T. 49; 46 J.P. 278; 
30 W.R. 53] 


Statute—Repeal—New form incorporated in earlier Act by subsequent Act— 
Repeal of earlier Act—Kffect on validity of form—Parliamentary Oaths Act 
1866 (29 ¢ 30 Vict., c. 19), s. 1—Promissory Oaths Act, 1868 (31 & 32 Vict 
c. 72), s, 8—Statute Law Revision Act, 1875 (88 & 39 Viet, @.(66) sayk ca 
Schedule. free a 

Practice—Writ—Issue—Time of issue—Is F wri ; ; 
in time than, accrual of st of aie So hee eee 

The plaintiff alleged that on July 2, 1880, and before the issue of th it 
in the action which was issued on the same day, the defendant sat see sted 
in the House of Commons after the Speaker had been chosen without iach 
first taken the oath required by s. 1 of the Parliamentary Oaths Act 1866. 
as amended by s. 8 of the Promissory Oaths Act, 1868, and the plaintiff 1 i d 
a penalty of £500. The defendant entered a demurrer which r igh 
points of law that the writ was issued before the cause of iicaed in 
that, it being a judicial act, no inquiry could be made as to fracti hme 
day and it must be taken to have been issued at earliest vitae tae th t 
day, and, further, that there was no form of oath prescribed t x a 
penalties could attach since s. 1 of the Act of 1866 had been rifle 
Statute Law Revision Act, 1875, a ae 
Held: (i) the issue of a writ of summons in an ac 
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what hour the writ was issued so as to ascertain whether or not it was issued 
after the cause of action accrued; (ii) when a particular form was a aca 
in an earlier Act and a subsequent Act incorporated a new form obs nd 
into the earlier Act, the subsequent repeal of the words of the ee : pe 
did not repeal the form incorporated by the subsequent Act; ndabialig a 
form of oath incorporated in s. 1 of the Act of 1866 by the Act of 1868 , . 
not repealed by the Statute Law Revision Act, 1875. pr 


Notes.- Referred to: Jenkins v. Great Central Rail. Co.. [1915 ae . 
Warren, Wheeler v. Mills, [1938] 2 All E.R. 331. vats as aati 

As to the issue of a writ, see 30 Hanspury’s Laws (8rd Edn.) 299, 800; and for 
cases see Dicest (Practice) 304 et seq. As to enactments incorporated with other 
statutes, see 86 Hatspury’s Laws (8rd Edn.) 471. As to fractions of a day, see 
37 Haussury’s Laws (3rd Edn.) 101, 102. For cases see 42 Diarst 634 et seq., 
766, 961 et seq. Fors. 1 of the Parliamentary Oaths Act, 1866, see 17 Hatspury’s 
Statutes (2nd Edn.) 541. For s. 8 of the Promissory Oaths Act, 1868, see 4 
Hatspury’s Statutes (2nd Edn.) 422. For the Statute Law Revision Act, 1875, 
see 24 Hatsspury’s Statutes (2nd Edn.) 195. 


Cases referred to: 
(1) Pie v. Coke (1616), Hob. 128; 80 E.R. 277; sub nom. Pye v. Cooke, Moore, 
K.B. 864; 42 Digest 963, 376. j 
(2) Lord Porchester v. Petrie (1783), 3 Doug.K.B. 261; 99 E.R. 644; 42 Digest 
. 964, 386. 
(3) Combe v. Pitt (1763), 3 Burr. 1423; 1 Wm. BI. 437; 97 E.R. 907; 42 Digest 
968, 373. 
(4) Hutchinson v. Thomas (1675), 2 Lev. 141. 
(5) Jackson v. Gisling (1742), Bull.N.P., 7th Edn., p. 197 b; 2 Stra. 1169; 
93 E.R. 1105; 21 Digest (Repl.) 313, 719. 
(6) Edwards v. R. (1854), 9 Exch. 628; 2 C.L.R. 590; 28 L.J.Ex. 165; 23 
L.T.O.8. 39; 18 Jur. 384; 2 W.R. 333; 156 E.R. 268, Ex. Ch.; 42 Digest 
964, 385. 
ferred to in argument: 
oe: v. Mills (1859), 4H. & N. 488; 28 L.J.Ex. 228; 33 L.T.0.5. 153; 
5 Jur.N.S. 771; 7 W.R. 498; 42 Digest 964, 390. 7" 

Shelley’s Case (1581), Moore, K.B. 136; 1 Co. Rep. 93b; 3 Dyer, 873 b; 1 And. 
69; Jenk. 249; 72 E.R. 490; 42 Digest 961, 343. : 
Estwicke v. Cooke (1729), 2 Ld. Raym. 1557; 92 E.R. 509; sub nom. Eastwick v. 

Coke, Fitz-G. 66; 22 Digest (Repl.) 141, 1277. ie 
Walburgh v. Saltonstall, eee Le aoa at p. 1558. 
gph Pata weted lt Mekaniska Snickarefabrik (1876), 1 Ex.D. 237; 45 
Loar uae 997: 40 J P. 712; 24 W.R. 405; 2 Char. Pr. Cas. 217; 13 Digest 
(Repl.) 354, 1613. 
Johnson v. Smith (1760), 2 Burr. ae . 98 E.R. 1021, Ex. Ch.; 16 Digest (Repl.) 
Mostyn v. Fabrigas (1775), 1 Cowp. 161; 98 E.R. 1021, 
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by the members of the House of Commons according to the Parliamentary Oaths 
Act, 1866, s. 1, as altered by the Promissory Oaths Act, 1868, s. 8, and the plaintiff 
claimed £500 penalty. ; 

The defendant entered a demurrer on the ground ‘‘that it discloses no cause 
of action in the plaintiff, inasmuch as it alleges that the defendant sat and voted 
in the House of Commons on the day on which the writ was issued, and on other 
grounds sufficient in law to sustain the demurrer.’’ The Queen’s Bench Division 
having given judgment for the plaintiff, the defendant appealed. . 


The defendant in person. 
Sir Hardinge Giffard, Q.C., and Kydd for the plaintiff. 


LORD COLERIDGE, C.J.—I am of opinion that this demurrer must be over- 
ruled, and that the judgment of the court below is correct. The defendant has 
contended that, according to a principle of law, for which he cited authorities, it 
is an absolute and inflexible rule of law that no inquiry can be made as to the 


fractions of a day; that all writs and judicial acts must be taken to be issued ‘at 


the earliest moment of the day upon which they are issued; that, although the 
writ in this case was issued after the act by which the penalties were incurred, 
the writ must be taken to have been issued at the first moment of the day on which 


it was issued; and that, as the act of voting in respect of which the action was 


brought did not, and could not, take place at the first moment of that day, the 
demurrer must be allowed. I am of opinion that, regard being had to the decisions 
and the reasons for them, there has been a distinction observed between the various 
kinds of writs, a distinction as old as the rule, proved to exist as clearly as the 
rule, and by the same authorities. I think there is a great deal to be said for 
the view that, if it is necessary for purposes of convenience, the court will inquire 
which of two judicial acts done on the same day was done at the earlier time 
of the day. 


It is to be observed that, in Pie v. Coke (1), which, if looked at only in Moore, 


is an authority for the proposition that, if more than one action be commenced on 
the same day for the same penalty each may be pleaded in bar to the other, but 
when looked at in Lorp Hosparr’s Reports there is this important difference, that 
the court refused to give judgment, and recommended that a plea stating the true 
facts should be filed. It is not necessary for us to decide that point now, but I 
cannot assent to the universality of the rule even as to judicial acts. I prefer, 
however, to rest my judgment on the safer ground that, from the earliest times, 
there has been a distinction between writs which commence an action and writs 
which issue in the course of it; that is, between original and judicial writs. In 
Jacos’s Drerronary, tit. ‘‘Writ,’’ it is said: 


The ‘shag in sivil actions are either original or judicial; original writs are 
issued out of the Court of Chancery for the summoning a defendant to appear 
. . . : 
and are granted before the suit is begun to begin the same; and judicial writs 
issue out of the court where the original is returned, after the suit is begun.”’ 
gun. 


Coxe Lir. 73 b. is to the same effect. In Lord Porchester v. Petrie (2), Lorp 
MANSFIELD says (8 Doug.K.B. at p. 298): 


‘The question in all the cases cited was the priority of the commencement 
of the suit, which is the act of the party, while the judgment is the act of the 
court."’ 

And in an earlier stage of the same case he says: 


‘As to the fraction of a day, fictions are instituted for general utility and the 
furtherance of Justice. The ground of the rule that there shall*be no priorit 

of judgment was to prevent all confusion and all races for preference No 
fiction is allowed to be questioned for the purpose of overturning the muha 
for which it was introduced. For collateral purposes it may. Thus chou’ al 
period of the commencement of a suit may be shown where a Questia nate 
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on the Statute of Limitations, but not for other purposes. 


it i Th ing 
writ is the commencement for one purpose, the filing of the acpi 


bill for another.”’ 
Perera eid dow by iudgen of gst authority. the exact hour ofthe 
re Judicial may not be inquired into; the exact hour 
of the performance of acts which are not judicial may be. 
ee aaa, Ge, the two is this. In my opinion it is the 
aes i aah tea ie rocess Act did away with the various forms 
> - ected with them are now swept away. That 
was done by the Common Law Procedure Act, 1852, and by the Supreme Court: 
of Judicature Act, 1875, which says that ‘‘every action shall be commenced by writ 
of summons.”’ That is the act of the party, not the act of the court. The court 
has no power, as a court, to issue the writ at all; it cannot inquire mero motu 
into the question between the parties. The principles of the decisions upon that 
which was analogous to a writ of summons are applicable to a writ of summons. 
I, therefore, think that the issuing of a writ of summons being the act of the 
party, the time of day at which it is done can be inquired into, repeating that 
I do not think that there is any inflexible rule that the time of day at which 
a judicial act is done cannot be inquired into. 

The defendant’s second point shows great ingenuity. Section 1 of the Parlia- 
mentary Oaths Act, 1866, prescribes a certain form of oath to be taken by members 
of Parliament and imposes penalties for not taking it. Section 8 of the-Act of 
1868 altered the form of oath in these words : 


“The form of the oath of allegiance provided by this Act shall be deemed to 
be substituted ...in the case of the Parliamentary Oaths Act, 1866, for the 
form of the oath thereby prescribed to be taken and subscribed by members 
of Parliament on taking their seats . . . and all the provisions of the said Act 
shall apply to the oath substituted by this section in the same manner as if 
that form of oath was actually inserted in the said Act in the place of the 
oath for which it is substituted.”’ 


By the Statute Law Revision Act, 1875, the Act of 1866 is repealed, so far as the 
form of oath is concerned. I know the difficulties that the draftsmen of Acts 
of Parliament are under from their Bills being subject to alterations in Parliament 
that are made without due regard to the general scope of the measure. Section 8 
of the Act of 1868 seems to be a not very happily concocted section. It would 
have been better to have repealed the prior Acts altogether ; but the ae and 
effect of it is, that it alters the form of oath prescribed by the 7 pee 
Oaths Act, 1866, and applies all the provisions of the Act of Sait : pat 
so altered. That is what it means. If that is so, the argument of the defendan 


fails. because the Statute Law Revision Act, 1875, has left s. 8 of the iri 
Oaths Act "1868 untouched, and that section oc be ee ut 
366 for i i i sseribed in the Act o 8. 1 
» not taking the form of oath prescribe Ac 1868. 
ae =e a soieite that he has argued is the pareeried in my opinion, 
antitied to shenbatt The demurrer must, therefore, be overruled. 
inion. Upon the face of the statement 
AY, L.J.—I am of the same opinie aes intohe 
cage oats that the writ issued after the defe paris ond ae 
t rel eae of the demurrer this must be admitted. But we 
or the purpose 


: i i f lay . As a 
d sregard this admitted stat 8) acts n the ground of a fiction a Vv 
} . econ t a 5 Pv to be referred to the earliest moment 
acts = ; 


gee megan non gem ith Lorp COLERIDGE C.J., that that is not an 
ite 0 with LO nD} My 

of the day; but I quite agree 
ements } . n the decision 10 Combe v. Putt eh Vhat 
judgment, however, 0 . oases, viz. Hutchinson vy. 
ait er decided o the authority of two ghia . Ta ane alle 
Thomas (A), ‘and Jackson Vv: Gisling \?- a brought, it was pleaded in 
for bribery having term in respect of 


that, an action for penalties 


ht in the same 
abaternent that another action 


had been broug 
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the same penalties; and it was held that such other action, unless actually prior A 


in point of time, could not be so pleaded. Lorp MansFIELD said (3 Burr. at 

p- 1483) : ; 
“Hutchinson v. Thomas (4) was an information for usury. The memorandum 
was of Michaelmas Term. The defendant pleaded ‘that ante exhibitionem in- 
formationis, scilicet the same term, another person exhibited an information 
also against him for the same usury, and obtained judgment against him. 
Upon which the informer demurred, and had judgment; for both informations 
as those pleaded refer to the first instant of the same term. But if another 
information was exhibited before in the same term, the defendant should 
have pleaded ‘that the information pleaded to was exhibited such a day of the 
term; and that, at another day before in the same term, another information 
was exhibited and judgment thereon obtained.’ ”’ 


It seems to me, therefore, that the courts will consider the relative position of any 
two acts whenever it is material to do so; and I may say, as was said in the 
court below, that I should have been sorry if any authority had been found to 
overrule what is such plain common sense. As to the other point, I am of opinion 
that the provisions of the Parliamentary Oaths Act, 1866, as to penalties have 
not been repealed. 


BRETT, L.J.—The defendant's argument is, that the court cannot inquire into 
the time at which this writ was issued, on the ground that the court cannot 
inquire at what hour of the day a judicial act was done. It is admitted that the 
court could inquire into the exact time at which it-was done, if this was the act 
of the party. That distinction was taken in Edwards v. R. (6) in a court of error, 
and is, therefore, binding on this court. But one argument for the plaintiff here 
is that, even if this is a judicial act, the hour may be looked to where it is neces- 
sary for the purposes of justice to do so. Combe v. Pitt (3) is cited for that. 
That is not applicable here, in my opinion. If two informers issue writs on the 
same day, then I should think it necessary to inquire what was issued first. But, 
if the issuing of a writ is a judicial act, there are not here two judicial acts of 
which it becomes necessary to ascertain the priority, but one only; and it is 
proposed to inquire at what time that judicial act took place. Counsel for the 
plaintiff says that you must inquire in order to ascertain the truth. But the 
fiction that we are considering, like other fictions, is for the purpose of disguising 
the truth. 

I think that Combe v. Pitt (3) is not applicable here; therefore, in my opinion, 
the question is whether the issuing of a writ of summons is a judicial act within 
the principle of the rule of law relied upon by the defendant. The issuing of a writ 
is unquestionably in part the act of the court; but that is not the question. The 
rule relied upon is an artificial one, which has been adjudged to be a part of the 
common law. But it is an artificial rule, and rests on no principle of ethics that 
I know of. Therefore, it is to be applied as it was when first promulgated. Have 
those who promulgated this rule declared the issuing of the writ to be the act of 
the party or the act of the court? It seems to me that those who promulgated this 
rule declared that the issuing of the writ is, within the meaning of the rule, the 
act of the party. It is not difficult to see why. The court cannot originate it, it 
can only be issued by the act of the party; and if the party applies for the writ to 
issue, by the law of England his application cannot be refused. Jacon’s DicTiIonary 
is a book of great authority. That says (tit. ao yy igen)" 

“The writs in civil actions are either original or judicial; original writs are 

issued out of the Court of Chancery for the summoning a defendant to appear, 

and are granted before the suit is begun to begin the same, and judicial writs 
issue out of the court where the original is returned after the suit is begun.”’ 


That is a positive dictum by a great authority that the original writ in an action 
1s not a judicial writ. Then, without going into the older cases, you have Lord 


4 


D 


F . 


C.A.] . CLARKE v. BRADLAUGH (Brerr, LJ.) 
A Porchester v. Petrie (2), 
| p. 273): 


The question in all the cases cited was the priority of the commencement 


of the suit, which is the act of the party, while the judgment is the act of the 
court."’ 3 
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decided by Lorp Mawsrietp, who says (3 Doug.K.B. at 


B The present writ of summons is just as much the act of the party as the original 
writs of that time. The reason of the thing is the same. In either case it is the 
commencement of the suit. The commencement of the suit is not a judicial act. 
It seems to me, therefore, that it is as much to be treated as the act of the party 
now as it was then. 

With regard to the other point, as to the repeal of the statute, I think one 

C ought to say that it is most ingenious. In the Parliamentary Oaths Act, 1866, a 
form of oath is prescribed, and a penalty is imposed upon members of Parliament 

not taking it. The Promissory Oaths Act, 1868, gets rid of the form of oath in 

the Act of 1866, substitutes a new form of oath, and says that that new form 
is to be read with the Act of 1866 as if it was actually inserted in that Act in the 
place of the oath for which it is substituted. Then the legislature have repealed 

s. 1 of the Act of 1866 by the Statute Law Revision Act, 1875, and, in so doing, 

it is argued have repealed the second oath. If the Act of 1868 had been drawn in 

the ordinary form this point would not have arisen. If the act of supererogation 
in repealing s. 1 of the Act of 1866 had not taken place this point would not have 
arisen. But I think it fails in substance and in form. Section 8 of the Act of 

1868 is not repealed. That says that the way its provisions are to be read is as 

if all those other provisions of the Act of 1866 were to be found in the Act of 

E 1868. It is a rule that the repeal of an earlier Act does not repeal so much of it as 
may have been incorporated in an intermediate one. Then the Act of 1875 says 
that s. 1 of the Act of 1866 is repealed ‘‘as to the form of oath thereby pre- 
seribed,’’ fhat is, as to the form of oath prescribed by the Act of 1866, but 
the form of oath prescribed by the Act of 1868 geen ae Sgt We affirm this 
y : : : ‘ 5 1S As 2 court below. 

F judgment, not going entirely upon the same lines as the cou ' ei 

Appeal dismissed. 


Solicitors: W. G Stuart; Lewis & Lewis. | 
[ Reported by A. H. BItTLesTon, Esq., Barrister-at-Law. } 
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A 
CLARK & SON v. CULLEN AND ANOTHER 


[Qurrn’s Brencn Diyrston (Pollock, B., and Matthew, J.), June 22, 1882] 
[Reported 9 Q.B.D. 355; 47 L.T. 307] 
Execution—Partnership—Judgment against partnership firm—Right of action pea 
judgment against individual partners. OR 
A plaintiff who has recovered judgment against a partnership firm in the 
name of the firm may bring his action on the judgment against the individual 
members of the firm, and he is not restricted to the procedure provided by 
R.S.C., 1875, Ord. 42, r. 8, in respect to the issue of execution. 


Notes. R.S.C., 1875, Ord. 42, r. 8, is now R.S.C. (Revision), 1962, Ord. 81, r. 5. en 


As to judgment against partners, see 16 Hatspury’s Laws (8rd Edn.) 28, and 
ibid., vol. 28, p. 544; and for cases see 30 Diarsr (Repl.) 196, and 36 Dicrs 
(Repl.), ibid., 523 et seq. ‘ 


Case referred to: 


(1) Jackson v. Litchfield (1882), 8 Q.B.D. 474; 51 L.J.Q.B. 3827; 46 L.T. 518; 


| 
| 


30 W.R. 531, C.A.; 36 Digest (Repl.) 524, 876. D 


Demurrer to a statement of claim. 

The plaintiffs in their statement of claim alleged that they supplied goods to a 
firm of Shand & Co., and on Mar. 20, 1882, they recovered judgment against Shand 

& Co. for £269, the price of the said goods; and that the judgment remained wholly 
due and unsatisfied. They further alleged that the defendants in the present 
action were partners in the firm of Shand & Co. under an agreement dated Aug. 31, K 
1880, and that on Sept. 20, 1881, the whole of the stock and effects of the business 

of Shand & Co. were sold by auction under the direction of the defendants, who 
received the proceeds of such sale, and there were then no assets of the firm Shand | 

& Co. to answer the judgment. 

They claimed (i) a declaration that the defendants were jointly and severally 
liable for the debts of Shand & Co.; and (ii) that the defendants might be ordered F 
jointly and severally to pay to the plaintiffs the amount of the judgment with 
interest. The defendants demurred to the whole statement of claim on the grounds 
that the judgment sued on was not a judgment against the defendants, and that 
the remedy of the plaintiffs, if any, was under R.S.C., 1875, Ord. 42, r. 8. 

By R.S.C., 1875, Ord. 42, r. 8: 


‘Where a judgment is against partners in the name of the firm execution 
may issue in manner following: (a) Against any property of the partners as 
such; (b) Against any person who has admitted on the pleadings that he is or 
has been adjudged to be a partner; (c) Against any person who has been served 
as a partner with the writ of summons, and has failed to appear. If the party 
who has obtained judgment claims to be entitled to issue execution against any 


other person as being a member of the firm, he may apply to the court or judge H 


for leave so to do; and the court or judge may give such leave if the liability 
be not disputed, or if such liability be disputed, may order that the liability 
of such person be tried and determined in any manner in which any issue or 
question in an action may be tried and determined.”’ 


Shortt for the defendants. 
Gore for the plaintiffs was not called on to argue. 


POLLOCK, B.—I should be extremely sorry to allow the plaintiffs by a side wind 
to avoid that with which they were bound to comply, but I see no ground for saying 
that a plaintiff, who has recovered judgment against a firm, is confined to the 
particular remedy given by Ord. 42, r. 8. I think the plaintiff is entitled to do 
that which he was able to do under the old Chancery practice without the leave 
of the court. The plaintiffs claim to have a declaration that the defendants are 
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A members or partners-of a particular firm, and the-defendants contend that the plain- 
tiffs must go before a master and get leave for that purpose; and in the present case 
the master could only direct an issue to try the very point of the action. There is 
no authority for this proposition. In Jackson vy. Litchfield (1) the plaintiff had 
issued his writ against a partnership firm, in the name of the firm, and moved to 
enter judgment against another person whom he had discovered to be a partner; 

B and in that case Brert, L.J., said the only mode of putting the judgment into 
execution was by proceeding under Ord. 42, r. 8. In that case the defendant was 
admittedly a member of the firm, but in the present case there is no such admission 
by the defendants, who are entitled to defend the action on the judgment on the — 
ground that they are not partners. We do not think that case touches the present 
one, and we are not bound by it. 


C MATHEW, J.—I am of the same opinion. 


Judgment for plaintiffs. 
Solicitors: Harper & Battcock; Carr, Fulton & Carr. 
[Reported by W. P. Everstey, Esq., Barrister-at-Law.] 





Re WILLIAMES. ANDREW »v. WILLIAMES 


[Court or APPEAL (Sir Baliol Brett, M.R., Baggallay and Fry, L.JJ.), July 20, 21, 


1885 | 
[Reported 54 L.T. 105] 


a Will—Gift—Condition attached to gift—Obligation of donee accepting benefit to 
‘ sap f ae 
comply with condition—Repair of settled proper y A 
Beaton, cf Action—Equitable remedy—Claim against beneficiary for failing to 
comply with terms of gift—Civil Procedure Act, 1833 (3 € 4 Will. 4, c. 42), 


$2. ° 7 
A testator gave his real estate to trustees upon trust for various persons 1n 


i i i t for life or in tail 
I 1] contained a direction that each tenan in’ 
alta 1d, during her or his estate, keep the buildings 
. uld neglect to effect 


G 


succession. : ae 
of any of the hereditaments § wes" } ‘son sho 

bstantial repair; and if any such ap alaaial ; ; 
ere aatihin six Patba after being thereunto requested by the i yea 
‘he t ai es should be at liberty to effect the repairs. The pawl es 
osc kage int ossession of the hereditaments as tenant for life, bu 
r went into possess More than six months after her death, but 


will, a claim was brought against her 

AN re pm Hien meen respect of her omission to angen 

estate, im an 6 PP stees of the will and the then equitable tenant for i 

ig OE oan liability and also contended that the action was pen e- 

vd Seat it the Civil Procedure Act, 1833 (a section applying to actions 
arred under 8. : | 


of trespass = 2 fsck om po under 4 will, which in the will ee baie 

Held: (i) if a person Pr eanitiee to do a certain thing, or to omit the — 
subject to a condition = om _ sa dat Wl made liable to the obligation ni e 
a certain thing, 4 a sm eer to do or not to do the thing mabe ets 
same extent a6 1 a — Sanelh was liable for her failure penguin: ry 
i savretone, oe ted ss in equity, the Civil Procedure Act, 1500, 8. @, 
the remedy while e 


5 1. 
d d y T { T j ras not statute -ba eC 
i yeiore the action wit 8 rr 
) not appl: , and, the € ; 


H testato 881 
- omitted to repair the buildings. 
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Notes. The Civil Procedure Act, 1833, s. 2, was repealed by the Administration 
of Estates Act, 1925, s. 56, Sched. 2, Part I. If a tenant for life is under a 
personal liability in equity for failure to repair, the remedy would appear to be 
an action to recover trust property or in respect of a breach of trust, which must 
be brought within six years from the cesser of the life interest: see the Limitation 
Act, 1939, s. 19. ; 

Considered: Jay v. Jay, [1924] 1 K.B. 826. Applied: Re Field, Sanderson v. 
Young, [1925] All E.R.Rep. 712. Referred to: Blackmore v. White, [1899] 1 
Q.B. 293; Re Darby, Russell v. Macgregor, [1939] 3 All E.R. 6. 

As to acceptance of gifts to which conditions are attached, see 39 Hatssury’s 
Laws (8rd Edn.) 981-932; as to permissive waste, see 34 Hatspury’s Laws (8rd 
Edn.) 654-655; as to waste as affected by the Limitation Acts, see 24 HatsBury’s 
Laws (8rd Edn.) 287; and for cases see 44 Diarsr 395-400. For the Limitation 
Act, 1939, s. 19, see 13 Hauspury’s Statutes (2nd Edn.) 1179, and for the Civil 
Procedure Act, 1833, s. 2, see 9 Hauspury’s Starures (2nd Edn.) 675. 


Cases referred to: 

(1) Gregg v. Coates, Hodgson v. Coates (1856), 23 Beav. 33; 2 Jur.N.S. 964; 4 
W.R. 735; 53 E.R. 13; 44 Digest 397, 2296. 

(2) Rees v. Engelback (1871), L.R. 12 Eq. 225; 40 L.J.Ch. 382; 24 L.T. 417; 
19 W.R. 809; 44 Digest 397, 2299. 

(3) Messenger v. Andrews (1828), 4 Russ. 478; 38 E.R. 885, L.C.; 44 Digest 396, 
2291. 

(4) Re Skingley (1851), 3 Mac. & G. 221; 20 L.J.Ch. 142; 16 L.T.O.S. 405; 15 
Jur. 958; 42 E.R. 246, L.C.; 44 Digest 398, 2305. 


Also referred to in argument : 


Woodhouse v. Walker (1880), 5 Q.B.D. 404; 49 L.J.Q.B. 609; 42 L.T. 770; 44 
J.P. 666; 28 W.R. 765, D.C.; 40 Digest (Repl.) 701, 1973. 


Kirk v. Todd (1882), 21 Ch.D. 484; 52 L.J.Ch. 224; 47_L.T. 676; 81-W.R. 69,: 


C.A.; 24 Digest (Repl.) 770, 7593. 

Phillips v. Homfray, Homfray v. Phillips (1883), 24 Ch.D. 439; 52 L.J.Ch. 833; 
49 L.T. 5; 82 W.R. 6, C.A.; on appeal sub nom. Phillips v. Fothergill (1886), 
11 App. Cas. 466, H.L.; 24 Digest (Repl.) 688, 6731. 

Bagot v. Bagot, Legge v. Legge (1863), 32 Beav. 509; 2 New Rep. 297; 33 
L.J.Ch. 116; 9 L.T. 217; 9 Jur.N.S. 1022; 12 W.R. 35; 55 E.R. 200; 2 Digest 
(Repl.) 105, 726. 

Jones v. Hill (1817), 1 Moore, C.P. 100; 7 Taunt. 392; 129 E.R. 156; 31 Digest 
(Repl.) 896, 5244. 

Gibson v. Wells (1805), 1 Bos. & P.N.R. 290; 2 Smith, K.B. 677; 127 E.R. 473: 
31 Digest (Repl.) 895, 5221. . 

Powys v. Blagrave (1854), 4 De G.M. 
142; 24 L.T.0.9. 17; 
1951. 

re mee (1672), 1 Mod. Rep. 94; 86 E.R. 759; sub nom. Cole v. Green 

sev. 3809; sub nom. Greene v. ( 2 W : i 
Phen eas Cole, 2 Wms. Saund. 228, H.L.; 381 Digest 

Garth v. Cotton (1753), 1 Ves. Sen. 546; 3 Atk. 751; Dick. “ee 

1196; 2 Digest (Repl.) 100, 658. Mt en tig k 

orriano v. Young (1833), 6 C. & P. 8, N.P.; 81 Diges : 2 

Blake v. Peters (1863), 1 De G.J. & Sm. 345; 1 Nev ee ma beni 200; 


9 L.T. 247; 9 Jur.N.S. 836; 11 W.R. 409; 46 E.R : 
446, 2699. ‘ -‘R. 189, L.JJ.; 44 Digest 


Yellowly v. Gower (1855), 
(Repl.) 785, 2686. 
Powell v. Rees (1887), 7 Ad. & El. 426: 2 Nev. & P.K.B. 57 i 
yh Ad: : : j -K.B. 571; Will. Woll & Day. 
680; 8 L.J.Q.B. 47; 112 E.R. 580; 24 Digest (Repl.) 778, 7620. * 
Hambly v. Trott (1776), 1 Cowp. 371; 98 E.R. 1136 ; 24 Digest (Repl.) 669, 6576 


& G. 448; 2 Eq. Rep. 1204; 24 L.J.ch. 
2 W.R. 700; 43 E.R. 582, L.C.; 40 Digest (Repl.) 699, 


11 Exch. 274; 24 LJ. Bx. 289; 156 E.R. 883; 40 Digest 


Bi 


A 


C.A, 5 
] Re WILLIAMES 1011 


Appeal by the defendant Charles Edward Howell, the surviving executor of th 
widow of Pryce Buckley Williames, from a decision of Kay, J. eeu in 52 L tr. 
41, by which he held that her estate was liable for her omission to repair tai 
property of which she had been tenant for life. a ee 

Pryce Buckley Williames, by his will, dated April 24, 1867, devised his real 
estate unto and to the use of John Pryce Davies and Charles Watkin Williams Wynn 
upon trust for his widow and her assigns for life, with remainders over, in events 
which happened, to John Buckley Williames for life, and, in events thick hap- 
pened, to Rhys Buckley Williames for life, with remainders to his children, if any 
in tail, with remainders over. The will of the testator then proceeded as isllines < 


ae direct that each tenant for life (or in tail or for any less estate) of any of 
the said hereditaments shall, during her or his estate, keep the buildings 
thereon in substantial repair, and insured in some respectable ‘office or offices 
of insurance, in the names or name of my trustees or trustee for the time 
being, against damage by fire, to the full value thereof, and that the moneys to 
be received under every such insurance shall be applied in reinstating the 
premises in respect whereof the same shall become payable; and if any such 
person should neglect to effect such repairs as aforesaid within six calendar 
months after being thereunto requested in writing by my said trustees or 
trustee, or to effect any insurance, or to produce to my said trustees or trustee, 
upon demand, the receipt for each premium thereon within fourteen days after 
the same shall have fallen due, or if any such tenant should be under age, it 
shall be lawful for, but not incumbent on, my said trustees or trustee, out of 
any trust moneys in their or his hands, to effect such repairs, or to effect or 
keep on foot such insurance; and the same, with interest thereon, after the 
rate of £5 per cent. per annum, shall be deducted and replaced from any 
moneys which shall then or afterwards be payable to such person, or recovered 
by distress or entry upon and perception and receipt of the rents and profits 
of any hereditaments to which such person shall be entitled for any estate or 


interest under my will.”’ 


i tor’s widow was in possession of 
The testator died on Mar. 24, 1871. The testa 
the real estate from the death of the testator down to the date of her own death, 
which occurred on June 12, 1883. On Feb. 9, 1884, probate of her will was granted 
to Charles Edward Howell, the surviving executor therein named. The testator’s 
during the continuance of her life estate, permitted the buildings to go 
f ir, and the cost of restoring them would be very large. No 
; rding to the terms of the will was ever sent by the iar 
Jilli y i to the real estate as tenant for life 
Williames, who was entitled spe! 
a ge on the death of the testator’s widow entered into ‘rene 4 
‘i 7 n Sept 14. 1883, and was thereupon succeeded as to the real estate by ibys 
led OD + : . ’ : 
Buckley Williames as tenant for life. a07 6 aia “iets 


i C , administration ol the es 
An action was brought lor the a FF oe eae et 
id On Mar. 22, 1884, an order was’ made for the usual ¢ 
widow. Mar. 22, 


i sonsiderati ’ djourned. 
; he testator’s widow, and further consideration P 9 vs ee 
eo ie Pus of such debts, e, i pee price 2 
Withy and eye eg Behe Gcencs for the breach of an implied Cone ae 
2 epoaant’ b ‘ldin s on the real estate in substantial repair, qn pt 
.narangs hts ie a ise : the life estate therein. They stated that 2 a ote 
accepted the eulers SFT" 7 of having the buildings put into substeniie - “ 
peas peminn (0s i” wiaidit whatsoever for guch sum. The aed truste pi Bs 
- oe aes pice eee Edward Howell and William Withy, and having 
will of the testator were © y 


’ the executor of the 
y q d Howell was also atc . 
4 that Charles dwar peerage 
regard to the fact t ; 
testator’s widow, the claim 


rv is co-trustee 
for dilapidations was iade by his co-tr J 
the equitable tenant for life. 


widow, 
greatly out of repa 
request in writing acco 


a claim was made, 
to be creditors up? 
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The claim was resisted on three grounds: First, that the deceased tenant for life 
could not be made liable for permissive waste; secondly, that the right to recover, 
if any, was in the remainderman, and that, therefore, the claim was not preferred 
by the proper parties; and, thirdly, that the claim was too late, having been 
brought more than six months after the executor of the will of the widow had 
taken upon himself the administration of her estate, within the meaning of the Civil 
Procedure Act, 1833, s. 2. The case was heard in December, 1884, by Kay, ie 
who held that the claim had been made by the proper parties, and allowed it. T’rom 

this decision the defendant appealed. 

By the Civil Procedure Act, 1833, s. 2: 


‘‘An action of trespass, or trespass on the case, as the case may be, may be 
maintained by the executors or administrators of any person deceased for any 
injury to the real estate of such person committed in his lifetime, for which 
an action might have been maintained by such person, so as such injury shall 
have been committed within six calendar months before the death of such 
deceased person, and provided such action shall be brought within one year 
after the death of such person, and the damages, when recovered, shall be part 
of the personal estate of such person; and further, that an action of trespass, 
or trespass on the case, as the case may be, may be maintained against the 
executors or administrators of any person deceased for any wrong committed by 
him in his lifetime to another in respect of his property, real or personal, so as 
such injury shall have been committed within six calendar months before such 
person’s death, and so as such action shall be brought within six calendar 
months after such executors or administrators shall have taken upon them- 
selves the administration of the estate and effects of such person; and the 
damages to be recovered in such action shall be payable in like order of adminis- 
tration as the simple contract debts of such person.”’ 


Kekewich, Q.C., and G. M. E. Jones for the defendant. - 
G. Hastings, Q.C., and Levett for the plaintiffs. 


SIR BALIOL BRETT, M.R.—It seems to me, upon the true construction of the 
will of the testator in this case, that every person who took as a tenant for life 
under the will and went into possession, took the benefit subject to an obligation 
or burden that, whilst he was tenant for life, he should keep the premises in repair. 
One of the tenants for life was Mrs. Williames, and it is an admitted fact that to a 
certain extent she failed to keep the premises in repair in accordance with the obliga- 
tion under the will. She died, and then the next tenant for life entered into posses- 
sion, and was only in possession for three months. Now there is a third or fourth 
tenant for life who is in possession. The estate of the first tenant for life, Mrs. 
Williames, is being administered, and in that administration action the trustees 
of the will and the present tenant for life jointly or severally or alternatively made 
a claim that her estate ought now to make good the damages which are the result 
of the premises having been left by her out of repair. The question is, whether 
such a claim can be allowed. 

Counsel for the defendant led us into a very difficult consideration of what are 
the legal conditions of an action for waste, and referred to the Statute of Gloucester 
and also what were the legal conditions in every particular of an action on the Aes. 
for waste. Whenever the matter arises at law only, and an action on the case is 
brought for waste, we shall have probably to consider the matter: but that would 
be, as I apprehend, only when the different estates are legal estates only, and nee 
are no trustees. But here there is a will, and there are ius Godt and devisaus det 
the will. It seems to me the question is, whether there ig an e« uitable ) ay 
Tye circumstances of this case; and, if there is an equitable Maney shat i 
Ss—w if Te In <« \ ae . : ; 
vow if this wore an action oa the ate fr aeenaigortions which would eome int 
of equity have recognised the ity which I ; Romabiebetng tit 

1 gnise e equity which I am about to state, wholly regardless 
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of the question of waste, or of the action for waste, or of the obligations of a legal 
tenant for life as to waste. They have recognised this, that if, by the will of a 
person, which person may do as he likes with his property, that person confers 
equitable estates for life upon different persons, or upon one person; and if, after 
the death of the testator, the person so designated avails himself of the Saneue 
given to him by the will, and if the will in giving that benefit attaches to it a cer- 
tain burden, which is imposed by the will of the testator, and by the will alone— 
if the person takes the benefit thus given by the testator, he must also acknow- 
ledge the liability or burden; and that, if he does not, he has come under an equit- 
able liability which a court of equity will enforce. 

That seems to me to be best expressed, although I do not think it is wholly ex- 
pressed, in Gregg v. Coates (1), because there it was said by Sir Jonn Rommty, 
M.R., the question is, whether the person taking the benefit of the bequest does: not 
thereby take it upon the condition to perform the duty imposed upon him. That 
is, whether a condition that he shall keep the premises in good and tenantable 
repair, and pay certain rent, is not attached to the gift. He said afterwards (23 
Beav. at p. 38): 


“T am of opinion that this must be treated as an implied contract entered into 
by the person who accepts the estate.” 3 


I take that to mean that the obligation which the person who takes the benefit of 
the gift has accepted is the same obligation which would lie upon the person if it 
were a contract. Not that it is a contract, but that the obligation is the same as if 
the person had entered into a contract to do the thing; not that the remedy would 
be the same as if it were a contract, but only that the obligation of the person 
who accepts the gift is to the same extent as if the person had contracted to do the 
thing. Str Joun Romitty, M.R., then continues : 


“Tf a bequest were made-to a person of a house for twenty-one years, upon 
the condition that he kept it and delivered it up at the end of the term in 
good and tenantable repair, if he chose to accept the bequest, it would be on 
the faith that he would perform the conditions which the testator had attached 
to it.” 
There, I take it, is the explanation of what Sir JOHN Romitty, M.R., meant by an 
implied contract. Then I think that the remedy is aptly expressed ts ee Vv. 
Engelback (2) by Bacon, V.-C., where he says this (L.R. 12 Eq. at p. 287) : 


“Now, upon the authority of the case of Messenger v. hee aee Os ana 

without the authority of that case, upon very plain principles © hag ice ot a 

the defendant, who admits that he has enjoyed the benelit a oi ne gia. 

upon the conditions expressed in it, is under a personal liability, which can be 

enforced in this court, of fulfilling those conditions. | . 

Therefore, the liability is this: If a person takes a benefit under athe w » 
i anil de subject to a condition or liability to do a certain ing, or to 
. ee aa ¥" certain thing—if that person takes a benefit, in equity that 
‘omi g 


: a areh cath 1 LO » had contracted 
. de liable to the obligation to the same extent as if he ad © 
rs dos he hi nd if that person does not fulfil the obligation which 
. a] ) f , 3 P 
6 or not to do the thing; a é ieee ‘re is a remedy in 
“ o thus imposed upon himself by taking the bene at, ~ : } ate: eA 
vate If th t remedy exists in equity, the case, to my mind, a = "\aatiek 
Ui 1aG remedy Cre : ee of actions at law and actions on 
equity. Act, 1838, because that speaks of ac tions at iA ‘ 
the Civil Procedure Act, 29005 his equitable remedy is not such 


d ‘ne for waste; and t 
aot meee Beer, Oe cathe : i statute Therefore, the moment 
| f 1 is not within the terms of the statute. 
a case of course, and I 


h t t tk i iD i ili ] ab ; ui ble liability is 
r f ec ul Vv recognise ne equ tt b le liability , th it ( q ta , 
t & cou 8 O = | . niet - ahs 


entirely without the statute. 

Then who are the persons who are en a 
in a court of equity? I think it must " 
it must be the other plaintiff in this cas hie peng 
right party. The real question 10 conten 
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, that equitable liability 
If it is not the trustees 
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whether the estate of Mrs. 
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Williames is liable, and it is a mere minor question, a question of mere form, 
whether the right plaintiffs are the persons who are suing or not; but I take it that 
the trustees are persons who may properly sue at all events, and that, therefore, 
the decision of the learned judge in this case was right according ‘to the law in 
equity, and must be affirmed, and that this appeal must be dismissed. 


BAGGALLAY, L.J.—Mr. Pryce Williames by his will devised all his real estates, 
or certain shares of the real estates, to the trustees of his will in fee, and then 
created certain equitable interests, and it is sufficient to mention that in the events 
which have happened there were three successive life interests. |Hrs LorpsHIP 
then referred to them.] In that view of the case these life estates being created 
separately and in succession, there is one general provision as far as regards keeping 
the property in repair: ‘‘I direct that each tenant for life (or in tail or for any 
less estate) of any of the said hereditaments shall, during her or his estate, keep 
the buildings thereon in substantial repair.’ I agree with the suggestion of junior 
counsel for the plaintiffs, that those various life estates and the estates in tail 


being there all brought together, is equivalent to there being a like provision as 


regards each of the successive life estates. There is no distinction in that respect. 
Having imposed that liability upon those who take successive estates in this way, 


I think this case is brought entirely within the authority of the cases of which - 


Gregg v. Coates (1) may be regarded as the one most nearly resembling the present 
case, namely, that if a person has an estate given to him with an obligation im- 
posed upon him of keeping that estate in repair, and if the obligation is not 
performed, there is, in equity, a claim upon the party so failing during his or her 
life, or against his or her estate after his or her decease. I think that is clearly 
settled and established as far as regards the general proposition by Gregg v. Coates 
(1), which, after all, followed and has been followed by other cases which have 
been referred to by the Master of the Rolls to the same effect. There is no doubt 


that such a provision as regards the life estate amounted to-an obligation that was 


established in Re Skingley (4), which has been referred to. 

Then it is suggested that this general provision which would entail the obligation 
upon the tenant for life is removed or modified by what follows; because, after 
directing that the tenant for life is to keep the property in repair, the will proceeds: 
‘“‘and if any such person shall neglect to effect such repairs as aforesaid within 
six calendar months after being thereunto requested,’’ then it authorises the 
trustees, out of any trust moneys that may then be in their hands, to effect the 
various repairs, and it says that they shall have a charge with 5 per cent. interest 
for the amount so expended upon the future life estate. That, no doubt, is an 
additional provision beyond the general provision to which I first referred; that is a 
provision not at all times applicable. It ean only be acquired after six months’ 
notice, and of course it would be quite inoperative before the repairs were made 
or if before the six months had expired the tenant for life were to die. It was s 
additional provision which, under the circumstances, trustees might have to satisfy 
the costs if they had the property put into a proper state of repair during the life- 
time of the tenant for life. But a provision is expressly made that it is not incum- 
bent on them to do it, but they have merely this additional power. Again I adopt 
the argument of junior counsel for the plaintiffs on this part of the case, that this 
ah is mney in no way derogates from the general right of info reing the 
lability which the earlier part of th isi f 
ea nied Alger escape» Pp € provision would confer upon somebody for 

I agree with what has been said by the Master of the Rolls, that in this case 
where all the legal estate is vested in the trustees, and you have merely a success 
of equitable estates of less degree vested in the devisees, I think: the trustees ss 
the proper persons to raise the question and to bring in the claim, in the ae 
of administration of Mrs. Williames’ estate, to have allowed to hie wh venta 
properly represent the deterioration of the property by reason of the want " abit : 
which IT apprehend would be measured by what would be required to ne sree 
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property into repair. That, I think, would bea matter 
in the course of the administration. 

I think, speaking for myself only, I should prefer to omit from the order which 
has been made by Kay, J., the words following the words which declare that Mrs 
Williames’ executors ‘‘are liable to make good the omission,’’ the words “ parkunint 

to the implication or condition contained in the testator’s will.’’ I do not think 
those words are really necessary, and they perhaps might lead to some wrong im- 
pression, because I think it is quite clear that there is the liability, whether there 
is an implied contract or not. It is a liability in the nature of an obligation. In 

my opinion it is not a contract, and not strictly an implied contract. i . 


for inquiry in chambers 


FRY, L.J.—I concur in the view arrived at both by the learned judge in the 
court below and by my learned brethren. It appears to me that Messenger v. 
Andrews (3), Gregg v. Coates (1), and Rees v. Engelback (2) have established this, 
that where a testator gives successive interests, and adds to them a direction that 
the person who takes shall do a particular thing, such as repairing buildings, paying 
his debts, or paying an annuity, and the devisee accepts the estate, there is a per- 
sonal liability, capable of being enforced in equity, to perform the directions im- 
posed by the testator. That personal liability has no doubt been expressed in dif- 
ferent phrases. In some cases it has been said to be a condition. In some cases 
it has been referred to as an implied contract. For myself, I prefer the language 
used by Bacon, V.-C., in Rees v. Engelback (2), where he said that where.it was 
a personal liability it could be enforced in a court of equity. 

The question which has demanded our attention has been whether or not in the 
present case, the direction being coupled with a certain express remedy given by 
the testator, that express remedy repels the implication of the equitable liability 
and of the equitable remedy which would follow from it. But when it is borne 
in mind that the remedy is only permissive and discretionary, because the trustees 
are allowed to put it in force or not as they may think right, and when it is borne 
in mind further that that remedy can only apply to some cases of default, I have 
come to the conclusion that the effect of the added words which give the remedy 
do not in any way repel the implication of the equitable liability or consequently of 
the remedy in equity for the breach of that liability. . 

I agree that the form of the order does not appear to be perfectly accurate, and 
I think so not only with respect to the words which are inserted in regard to implied 
ndition, but also because the order pes na Eien et aes 
y ‘ ; Pot og ; an think, further, 1t oug 
of she Be anise he ene ie the amount of the liability and 
Sa, ses for that amount. The order for costs will be the same as in the 


i >» dismissed with costs. 
cept that this appeal must be dismisse | 
+s atecaaaaed Appeal dismissed. 


contract or co 


Solicitors: W. J. Child & Son, for Maurice Jones, Welchpool; Gregory, Roweliffe 
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A 
SANDERS v. TEAPE AND ANOTHER 


[Queen's Bencu Division (Lord Coleridge, C.J., and Williams, J.), March 29, 
1884] 
[Reported 51 L.T. 263; 48 J.P. 757 | B 


Animal—Dog—Liability of owner for injury to plaintiff—Need to prove dog 
mischievous to owner's knowledge. 
The plaintiff, a labourer, was digging a hole in the garden of a house adjoin- 
ing that of the defendant T. There was a wall three feet high, belonging to 
T., between the gardens. Three dogs owned by T. had been taken out by | 
the defendant S., and, as S. was returning, one of the dogs jumped over C 
the wall and fell into the hole where the plaintiff was working. The dog 
struck the nape of the plaintiff's neck, causing injuries. In an action for | 
these injuries against the defendant T. as the owner of the dog, and against | 
the defendant S. as having the dog in charge, 
Held: as the dog was not shown to be mischievous to the knowledge of 
the owner, the plaintiff had no cause of action against either of the defendants 
either for trespass or for breach of duty. 


Notes. Referred to: Hadwell v. Righton (1907), 76 L.J.K.B. 891. 
As to trespass by dogs, see 1 Hatspury’s Laws (3rd Edn.) 688 et seq.; and 
for cases see 2 Dicest (Repl.) 376 et seq. 


Cases referred to: iD 
(1) Mason v. Keeling (1699), 1 Ld. Raym. 606; 12 Mod. Rep. 332; 91 E.R. 1305; 
2 Digest (Repl.) 382, 566. 
(2) Brown v. Giles (18238), 1 C. & P. 118; 2 Digest (Repl.) 377, 530. 
(8) Beckwith v. Shordike (1767), 4 Burr. 2092; 98 E.R. 91; 2 Digest (Repl.) 377, 
535. 
Also referred to in argument : FB 
Lee v. Riley (1865), 18 C.B.N.S. 722; 34 L.J.C.P. 212; 12 L.T. 888; 11 Jur.N-:S. 
527; 13 W.R. 751; 144 E.R. 629; 2 Digest (Repl.) 312, 155. 
Read v. Edwards (1864), 17 C.B.N.S. 245; 5 New Rep. 48; 34 L.J.C.P. 31; 
11 L.T. 311; 144 E.R. 99; 2 Digest (Repl.) 877, 532. 
Star v. Rookesby (1711), 1 Salk. 835; 91 H.R. 295; 2 Digest (Repl.) 312, 154. 
Powell v. Salisbury (1828), 2 Y. & J. 391; 148 E.R. 970; 2 Digest (Repl.) 302, 101. G 


Appeal from a decision of Bloomsbury County Court judge, holding that no action 
would lie for trespass or breach of duty against the owner or person in charge of 
a dog which caused injury to the plaintiff by jumping on top of him. 

The plaintiff, a labourer, was digging a hole in a garden of a house adjoining 
that of the defendant Teape. There was a wall which belonged to the defendant 
Teape three fect high between these two gardens. The hole was about ten f t j 
deep, and the plaintiff was, at the time in question, engaged in doing som oa 
at the bottom of the hole. Three dogs belonging to ane defendant Tes : “had 
been taken out by the other defendant Swan, and as the defendant Sonn te 
returning with the dogs, one of them, a large Newfoundland dog jum rs : ‘he 
wall, and fell into the hole where the plaintiff was working. The log $ on ne 
nape of the plaintiff's neck, causing injuries for which i was plies: Ae va : 
lor three weeks, and he was unable to work for some time afin r x re 
injuries the plaintiff, who had refused two sovereigns offered to him ia , eee 
tion, brought an action in the Bloomsbury iouieee Court against ihe pret 
Teape as the owner of the dogs, and the defendant Swan oa being % Sc ni 
the dogs when the injuries in question were received. The laste d . We Bin 
judge ruled that there was no evidence to go to the jury in sup . t of Maes ee 
case, and that, even assuming all the facts as alleged by Ley eee : 

, é » he no 
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A cause of action against either of the defendants: and he o j 
defendants. The plaintiff now appealed. ere eae 
Laing for the plaintiff. 
Mote, for the defendant, was not called on to argue. 


LORD COLERIDGE, C.J.—It seems to me to be clear that the learned county 
B court judge was quite right, and it.must be manifest upon ordinary principles 
of common sense that he was so. An action under the circumstances of this case 
is quite preposterous. It was an action against a person who kept a dog, because 
the dog, jumping about playfully, jumped over a low wall and into a hole where 
the plaintiff happened to be at work. On referring to the authorities, it is manifest 
that such an action could not be maintained. In Mason v. Keeling (1) it was held 
( that an action would not lie against a man for mischief done by his dog, unless 
he knew that he had done mischief before, or was of a mischievous nature; and 
the same principle has also been laid down by Parke, B., in our own time. In 
Brown v. Giles (2) it was held that a dog, jumping into a field without the consent 
of its master, is not a trespass for which an action will lie. In Beckwith v. 
Shordike (3) it was held that an involuntary trespass may be justified, but not 
D 2 voluntary one, and though the verdict there was for the plaintiff, this arose 
from the jury finding that the trespass was an intentional trespass, and not a mere 
involuntary accident. j 
The result of all these cases is, that if a dog, going about, commits an injury 
or does any mischief, the owner of the dog will be liable only if the dog was 
of a mischievous nature and he was aware of that fact; but if there be no evidence 
E of that, then no action will lie. Here there is no suggestion of any proof of the 
mischievous nature of the dog. The only thing suggested as a scienter is, that 
the owner of the dog offered the plaintiff a couple of sovereigns as a compensation, 
but this was entirely from his good nature, and not because he was liable in point 
of law. I am of opinion, therefore, that the plaintiff has shown no cause of action, 
and that this appeal should be dismissed. 


F WILLIAMS, J.—1I am of the same opinion. If a man keeps horses and other 
animals, he is bound to keep them on his own ground; if he does not he may be 
liable to an action of trespass. There is an exception to this when they are on a 
public highway, as they have a right to be there, and then the owner 1s bound to 
use ordinary care. But in the case~ of dogs, pigeons, and the like, the case is 
different: if a dog, not being exceptionally mischievous, acting in playfulness goes 

. 1 i 3 r f the dog would not 

G over another man's land, there is no trespass, and the owner 0 : iD 
be liable. Here, so far as the defendants are concerned, the occurrence Dig hu 
accidental and involuntary, and no action lies against them in respect thereof, 


either as for a trespass or for any breach of duty. as 
Appeal dismissed. 


Solicitors: John Willis; Mote. “ | 
mil [Reported by H. Leren, Esq., Barrister-at-Law.] 
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R. v. WELLARD 


[Court For THE CONSIDERATION OF CROWN Cases Reservep (Lord Coleridge, C.J., 
~~ Grove, J., Huddleston, B., Manisty and Mathew, JJ.), November 29, 1884] 


[Reported 14 Q.B.D. 63; 54 L.J.M.C. 14; 51 L.T. 604; 
49 J.P. 296; 88 W.R. 156; 15 Cox, C.C. 559] 


Criminal Law—Indecent exposure—Public place—Private land frequented by 
public—Act committed in presence of several persons. 

It is not necessary to support a common law indictment for indecent exposure 
in an open and public place to show that the place where the offence was 
committed was a place to which the public have a legal right of access. It is 
sufficient that the offence was committed in any place where an assembly ‘of 
the public is collected. 

The prisoner was indicted on a charge of indecently exposing his person to a 
group of little girls. The offence was committed on land to which the public, 
had no legal right of access at a spot where the indecent act could not be seen » 
from the public footpath. It was proved that the public had been in the 
habit of going on the land without let or hindrance. 

Held: the indecent act having taken place in the presence of several persons, 
it was committed ina public place, and it was not necessary to prove that 
that place was one to which the public had a legal right of access. 


Notes. Considered: R. v. Shaw, [1961] 1 All E.R. 330. 
As to indecent exposure, see 10 Hanspury’s Laws. (8rd Edn.) 666; and for cases 
see 15 Diarst (Repl.) 892 et seq. 


Cases referred to: 
(1) R. v. Crunden (1809), 2 Camp. 89; 15 Digest (Repl.) 893, 8610. 
(2) Turnbull v. Appleton (1881), 45 J.P. 469, D.C.; 25 Digest (Repl.) 464, 360. 
Also referred to in argument : - 

R,. v. Thallman (1868), Le. & Ca. 326; 3 New Rep. 141; 33 L.J.M.C. 58; 9 L.T. 
425; 27 J.P. 790; 12 W.R. 88; 9 Cox, C.C. 388, C.C.R.; 15 Digest (Repl.) 
893, 8608. 

R. v. Holmes (1853), 3 Car. & Kir. 360; Dears.C.C. 207; 22 L.J.M.C. 122; 21 
L.T.0.S. 160; 17 J.P. 890; 17 Jur. 562; 1 W.R. 416; 1 C.L.R. 487; 6 Cox, 
C.C. 216, C.C.R.; 15 Digest (Repl.) 892, 8602. 

R. v. Watson (1847), 10 L.T.0.8. 204; 2 Cox, C.C. 876; 11 J.P.Jo. 868; 15 
Digest (Repl.) 892, 8598. 

Langrish v. Archer (1882), ante p. 913; 10 Q.B.D. 44; 52 L.J.M.C. 47; 47 L.T. 
~ 47 J.P. 295; 31 W.R. 183; 15 Cox, C.C. 194, D.C.; 25 Digest (Repl.) 
464, 357. . 

Re Freestone (1856), 1 H. & N. 98; 27 L.T.0.S. 109; 20 J.P. 376; 2 Jur.N.S. 
525; 4 W.R. 567; 156 E.R. 1131; sub nom. Ex parte Freestone, 25 L.J.M.C. 
121; 25 Digest (Repl.) 464, 356. 

R. v. Harris (1871), L.R. 1-C.C.R. 282; 40 L.J.M.C. 67; 24 L.T. 74; 35 J.P. 
185; 19 W.R. 860; 11 Cox, C.C. 659, 0.C.R.; 15 Digest (Repl.) 892, 8604. 


Case Stated by the justices of the peace for the County of Kent. 

At Kent Quarter Sessions held at Maidstone, the prisoner, Frederick Wellard 
was convicted of the misdemeanour of indecently exposing his person to divens 
liege subjects of the Queen in a certain open and public place, to wit, a marsh in 
the parish of Northfleet. The evidence showed that the prisoner Frederick Wellard 
in the middle of the day called some seven or eight girls of the ages of eleven aights 
and thereabouts, who were at play near Northfleet Church, and=46ld shake th t 
if they would go down into the marsh with him he would give them a half aia 
On this the girls all went down into Northfleet Marsh with him followin hina, 
They first went along a public footpath for some distance, and diet wai to | 
row of willow trees growing at an angle to the path; there the prisoner and the 
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- eollection of persons, and I suppose 
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girls turned off the footpath on to the marsh w 

was another row of trees a little distance a: aes eas a iraeeis 
on the grass land between the two rows of trees till they came t ie tne m 
about one hundred and seventy paces from the footpath, and out ee aah ar 
At the fallen tree the prisoner lay down on the ground and there ene 


exposed his person to all the little girls, who were close to him, and he invited 


ay hes Sree his person, and ‘alg disgusting language. No one but the girls 
xposure, nor could anyone have seen it from the footpath. As the girls 
were on the footpath on their way to the fallen tree they saw some a : bathi a ‘ 
the water two or three hundred yards off on the other side of the nee? | Th aa 
boys saw the girls while the girls were on the footpath, but lost sight at hea 
for a short time when they turned off. The boys dressed visite ad came up 
as soon as they could after the girls to the fallen tree, there they found nates 
lying down after his exposure of his person to the girls. The girls were there also 
These boys saw nothing improper, as the prisoner had turned round on ia 
approach, and was lying on his stomach. When the prisoner and the girls turned 
off from the footpath towards the fallen tree they were, legally speaking, trespassing 
but all persons who desired to do so were in the habit of going on to the siareh, 
and no one interfered with them or hindered them, or made objection. 
The question for the court was whether on the facts the jury were justified in 
finding that the prisoner exposed himself indecently in a ‘‘public place.”’ 


F. J. Smith for the prisoner. 


LORD COLERIDGE, C.J.—I am of opinion that in this case the conviction 
must be affirmed. This is an indictment at common law, apart from any statute, 
which charges the prisoner with the misdemeanour of indecently exposing his 
person to divers liege subjects of the Queen in a certain open and public place, 
to wit, a marsh in the parish of Northfleet. The offence undoubtedly was committed 
before seven or eight girls together, and the sole question is whether on the facts 
which are stated, the jury were justified in finding that the prisoner had indecently 
exposed himself in a publie place. 

The evidence is, that the offence was committed on a grassy spot on private 
land between two rows of trees, where the indecent act could not be seen from 
the footpath which led near to the spot; it was committed in a place to which 
the public had no legal right of access. Still they had always been in the habit, 
of going upon this marsh, and no one interfered with them or hindered them, or 
made any objection. The question is whether, under these circumstances, In a 
place thus described, this indecent exposure was an indecent act committed in 
a public place. fi 

Counsel for the prisoner has been asked by me several times during the course 
of the argument, whether he can define either affirmatively or negatively, in a 
matter of this kind, what is a public place. He has not given us any affirmative 


definition, and has been disposed to contend that, in no place where there is a 
he must go so far as to say a collection 


if there is no legal right on the part of those persons 
guilty of an indecent act in the presence 
f the misdemeanour of indecently exposing 


of however. many persons, 
to be in such place, can a person who is 
of the people assembled be found guilty 0 
himself in a public place. ; 

{ am of opinion that such a negative art 
that it is sufficient to show that the place 1s such oot one 
the public have access, though they have no legal righ riaerere pares 
opinion, the offence is complete, 48 against public — pie apn mm 
“ place where an assembly of the public or om war what is 4 publie place, 
my ree wage! ” ah me afirmative Cericity of the spot where the offence 
but I am by no means certain that” es riiie! wei is clear, that what is 4 
takes place hes anything to do with il Thiss teapot _ree : place may be a 
public place will vary from time to time; that 18 t PN 


as this will not hold good, and 
e as this marsh, to which 
access thereto. In my 


argument 
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public place at one time for the purpose of having an offence committed in ae and, 
may not be a public place at another time for that purpose. The question mis 
whether at the time the offence is committed the place is a public place in the 
é ordinary sense of the term. 

ae OP ae i, M‘Donatp, C.B., points out in a short and, if I may say 80, 
good judgment, the obvious sense of what I have been endeavouring to algae 
my opinion. There it appeared that on a Sunday afternoon the defendant a 

bathed opposite the East Cliff at Brighton, undressing and dressing himself upon 
the beach; that till within a very few years of the commission of the offence there 
were no houses near this spot, and when Brighton was a fishing village whole 
regiments of soldiers used to bathe there at the same time; that at the time 
the offence was committed there was a row of houses erected on the cliff, frorn 
the windows of which the defendant might be distinctly seen as he undressed; 
and when Brighton grew up, that which was before a place where bathing could 
take place without any observation became a place where it could not so take place, 
and the Lord Chief Baron says (2 Camp. at pp. 90, 91): “ 


“Nor is it any justification that bathing at this spot might a few years ago 
be innocent. For anything that I know a man might a few years ago have 
harmlessly danced naked in the fields beyond Montague House, but it will 
scarcely be said by the learned counsel for the defendant that anyone might 
now do so with impunity in Russell Square. Whatever place becomes the 
habitation of civilised men, there the laws of decency must be enforced.”’ 


That appears to be exceedingly good sense, and to be a guiding statement of the 
law which may fully guide us in this case. Here is a place which persons, though 
they may be legal trespassers, do go upon, and no one interferes with them. 
In a place, therefore, where the public can go without interference, a man takes 
seven or eight little girls and exposes himself to them. I am of opinion that the 


prisoner exposed himself indecently in a public place, and that it was not-necessary: 


in the present case to prove that the place in which he committed this offence was 
a place to which the public had a legal right of access. It was clearly a place 
where an indecent act took place in the presence of several persons, and, in my 
opinion, the conviction must be affirmed. 


GROVE, J.—I am of the same opinion. Counsel for the prisoner has contended, 
and in fact has been obliged to contend, that, in order that a place may be a public 
place, it must be a place to which the public have a legal right to go. The only case 
which at all supports such a contention is Turnbull v. Appleton (2), but that does 
not go so far as to say that, had the statute there not contained the words 


‘‘in any open place to which the public have or are permitted to have access,”’ 


the locus in quo would not have come within the words “‘open and public place”’ 
in the statute. There it was held that under the words “place to which the public 
are permitted to have access’? which were imported into a former statute, an 
infringement of the statute had taken place. It is said that there would have 
been some difficulty had those words been omitted, and the words in the previous 
statute had been relied upon, namely, “any street, road, highway, or other open 
and public place’’; and that ‘tany open and public place’’ would then have been 
ejusdem generis with ‘‘any street, road, or highway.’’ But even then it would 
not follow that the words ‘‘publie place’? when standing alone must necessarily 
mean a place to which the public have a right to go. Do they not mean a place 
which is public, and open to the public, whether as of right or not? It is found 
in the Case that persons going to this place were legally trespassing, but it is also 
lound that no one ever interfered with them; and does not that atuita within the 
plain meaning of the words ‘‘open and public place?’’ Whether it does or does 
not is, to my mind, a question of fact, and here this is found to have been an 
open place, round which there was nothing in the shape of an enclosure to sever 
it from the general publicity of the marsh. 





Bi 


! 
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Unless, therefore, there is some decision limitmg an open and public place to 
a place to which the public have a right to go—and none has been cited to us—I 
am of opinion that this case comes within the ordinary and reasonable meaning 

X 5 


of the principle which makes it a misdemeanour to outrage public decency and 
morality, and that the conviction was right. 


HUDDLESTON, B.—I am of the same opinion. It must be remembered that 
this is an indictment for a nuisance, and the principle is well established which is 
laid down in BuacksTone’s ComMENTARIES and in Hawxrys’ Pieas or THE Crown, 
viz., that whatever openly outrages decency, and is injurious to public morals, is 
a common nuisance, and indictable as a misdemeanour at common law. 

In this case the indictment has, in accordance with this general principle, 
alleged that the act was done in a certain public and open place. I agree with 
the Chief Justice that it is not clear that an act of indecency is not an offence 
if it is committed before a number of persons, even if the place in which it is 
committed is a private place. But here the question is whether, it having been 
found that the place was open, and that all persons who desired to do so were in 
the habit of going on to the marsh, and no one interfered with their doing so, the 
prisoner was guilty of an act of indecency in a public place. The marsh was 
perhaps a place where people ought not to go, but the prisoner himself took several 
people there, and in my opinion he made the place public so far as the commission 
of the offence was concerned, and was rightly convicted. 


MANISTY, J.—I am of the same opinion, and I only wish to state that I entirely 
agree that it is not necessary, in order to support a common law indictment for 
indecent exposure in an open and public place, to show that the place where the 
offence was committed was a place to which the public have a legal right of access. 





MATHEW, J.—I am of the same opinion, and I concur with my learned 
brothers in the opinion that this offence may be committed at common law without 
the selection of a place over which the public have rights. To my mind there 
was abundant evidence to justify the jury in finding that this was such a public 
place as was meant by the indictment, and I am, therefore, of opinion that the 


conviction should be affirmed. 





Conviction affirmed. 


Solicitors : Dollman & Pritchard, for Hayward d Smith, Rochester. 
[Reported by R. CUNNINGHAM Gurn, Isq., Barrister-at-Law. | 
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SUNDERLAND CORPORATION v. ALCOCK 


[Cuancery Divison (Kay, J.), April 29, May 1, 1882] 
[Reported 51 L.J.Ch. 546; 46 L.T. 377; 30 W.R. 655] 


Street—Private street works—Expenses—Charge on all owners of land until paid 
—Enforcement of charge—Limitation of time—Public Health Act, 1875 (38 
¢ 89 Vict., c. 55), 8. 257. 
Under s. 257 of the Public Health Act, 1875, a charge on the land for ex- 
penses incurred by a local authority for paving, etc., is given against all the 
owners of the land until the money shall have been recovered. 
Held: the time for the enforcement of the charge was not limited to the six 
months prescribed by s. 257 as the time within which summary proceeditigs 
for the expenses must be taken. 


Notes. Sections 4 and 257 of the Public Health Act, 1875, were repealed by 
the Public Health Act, 1986, except in so far as material to the construction *of 


the unrepealed provisions of the Act: see now the Highways Act, 1959, ss. 295 (1) 


and 264 (1), respectively. Section 150 of the Public Health Act, 1875, was replaced 
by s. 189 (1), (3), (4), s. 190, and s. 213 (1), (2), of the Highways Act, 1959. 
Considered: Manchester Corpn. v. Hampson (1886), 35 W.R. 334. 
As to making up of private streets, see 19 Hauspury’s Laws (8rd Edn.) 424 
et seq.; and for cases see 26 Diarest (Repl.) 588 et seq. For the Highways Act, 
1959, see 39 Hauspury’s Statutes (2nd Edn.) 402. 


Cases referred to: 
(1) Tottenham Local Board of Health v. Rowell (1880), 15 Ch.D. 378; 50 L.J.Ch. 
99; 43 L.T. 616; 29 W.R. 36, C.A.; 26 Digest (Repl.) 606, 2612. 
(2) Birmingham Corpn. v. Baker (1881), 17 Ch.D. 782; 46 J.P. 52; 26 Digest 
(Repl.) 606, 2616. 


Also referred to in argument : 
Shanklin Local Board v. Millar (1880), 5 C.P.D. 272; 49 L.J.Q.B. 512; 42 L.T. 
738; 44 J.P. 635; 29 W.R. 63, D.C.; 26 Digest (Repl.) 599, 2543. 
Cook v. Ipswich Local Board (1871), L.R. 6 Q.B. 451; 40 L.J.M.C. 169; 24 L.T. 
579; 35 J.P. 565; 19 W.R. 1079; 26 Digest (Repl.) 589, 2469. 
Bermondsey Vestry v. Ramsey (1871), L.R. 6 C.P. 247; 40 L.J.C.P. 206; 24 L.T. 
429; 35 J.P. 567; 19 W.R. 774; 26 Digest (Repl.) 562, 2287. 

Action for declaration. 

The plaintiffs, who, under the Public Health Act, 1875, were the urban sanitary 
authority for the town of Sunderland, about the beginning of 1877 gave notice 
under s. 150 to the owners of certain houses, requiring them to execute certain 
works in relation thereto. Those notices not having been complied with, the plain- 
tiffs themselves executed the works, and, in December, 1877, they served on the 
persons who were the owners of the premises at the time of the completion of the 
works notices of the apportioned expenses of the works. No payment was made 
by the then owners, but the plaintiffs did not put in force their summary remedy 
to obtain payment. In 1879, the defendant became owner of the premises, and 
in 1880 the plaintiffs served on him a demand for payment of the apportioned eXx- 
penses of the works. This demand not having been complied with, they brought 
their action claiming a declaration that the apportioned sum with Bee ee from De 
date of demand from the defendant were a charge on the premises. By his stat 
ment of defence, the defendant submitted that he was not the owner of ike ata 


when the works were completed, or at any time previ 
_ v previous to the year 1879. 
pleaded purchase for value without notice. oer has 
By s. 4 of the Public Health Act, 1875: 


see a 8 . . ee 
Owner’ means the person for the time being receiving the rack-rent of 


the lands or premises in connection with which the word is used, whether 


As 


Bi 


Hi 
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A on his own account, or as agent or trustee for any other person, or who would 
so receive the same if such lands or premises were let at a rack-rent.”’ 


By s. 150: 


“Where any street within any urban district...is not... paved... to the 
satisfaction of the urban authority, such authority may, by notice addressed 
B to the respective owners or occupiers of the premises fronting, adjoining or 
abutting on such parts thereof as*may require to be...paved..., require 
them to... pave... the same within a time to be specified in such notice.’’' 
By s. 257: 

‘“Where any local authority have incurred expenses for the repayment 
whereof the owner of the premises for or in respect of which the same are 
incurred is made liable under this Act ...such expenses may. be recovered, 
together with interest at a rate not exceeding £5 per cent. per annum, from 
the date of service of a demand for the same till payment thereof, from any 
person who is the owner of such premises when the works are completed for 
which such expenses have been incurred, and until recovery of such expenses 
and interest the same shall be a charge on the premises in respect of which 

D they were incurred. In all summary proceedings by a local authority for the 
recovery of expenses incurred by them in works of private improvement, the 
time within which such proceedings may be taken shall be reckoned from 
the date of the service of notice of demand... .”’ : 


Higgins, Q.C., and Hamilton Humphreys for the plaintiffs. 
Rigby, Q.C., and Warmington for the defendant. 





KAY, J.—In this case the question, which has a little novelty in it, arises under 
the Public Health Act, 1875. The sections which are material are, s. 4, which 
defines ‘“‘owner,’’ s. 150 and-s. 257. The defendant has pleaded that he was the 
purchaser for value without notice. However, at the Bar it is stated very fairly 
that that cannot be relied on, and that is not a matter, therefore, which i. ie 

'F to consider. Time having gone by—and I will assume in favour of the ae 
that there has been some negligence on the part of the plaintiffs in eae | 
time to go by within which the summary remedy might have ie yenanabars 
the persons who were owners of ‘5a Ha pid at Panera : as 
completed—and assuming that they have nat cote : ane heavoleiet 
that time to go by, the question which I have to de —_ oak oe 

G tiffs, by Seatt aehaiigetaatl have lost their right a, tree galeria 
It is said that it would be a great hardship on the defe * i ae 

: id be any possible hardship if the purchaser ad notice ther 
+ reap 4 hi th ce mes to the same thing, he is unable to maintain his plea o 
ee ts notice r* That is equivalent to saying any he ie apie ee: 
aga ; notice; § if a man buy a house wl ce 
ine position to empoaiy pare ee there is any possible hardship in 

d . fo age Fie castes ‘nina, so that I think the case is free from any diff- 
s dhty om thergroond of its being a case of hardship. The 


a n n i é > Act 
That b i hat is the meaning of the Act. 
ing j a question of what 1 es 
ee nis i” j 5 ide sxxpenses, with 1n- 
ie es that joint is this : Section 257 provides that ie € : i she 
. ey j 3 ne such pre ses 
te : I 2 baited from any person who is the owner 0 I 
terest, may be re ore ‘ 
hat 


1 the works are completed, and t, : 
penses and interest the sal 


bd - 7 
hich they were incurred. : 
| | it were ‘until recovery, 
d that as though 1b were not 


g i , recovery by summary 
ring sul me as DY i » is limited for the recovery Y, 

{ red . : the le islature it: ‘ ‘a | . ape at 
: r é' _ og a sie a answer to that to Say that those are not the wo 
proceedings. ne 


dA h wy’ but ‘until recovery,’ 
‘ . ‘ ; " law for recove ry | és 

is not * ing » fine limited by the “ ‘ ey shall have been 

Aone x pa > the language of the Act, until they sha 

Acco 5 


a charge on 
ne shall be a charge 0 
‘until recovery of such ex 
the premises in respect of w 


In the first place, I am invited to rea 


which means, 
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recovered.’’ At present that time has not expired, because the moneys have’ not 
been recovered, and, therefore, I do not think that that is the true construction 
of the section. I take the section to mean that an additional remedy is given, a 
remedy against the land, which, if everything else fails, may be asserted, and may 
give the local authority something in the nature of a mortgage, or an equitable 
charge at any rate, for the expenses which they have incurred. I think that the 
language of James, L.J., in Tottenham Local Board of Health v. Rowell (1) 
warrants me in saying that. His Lordship is there commenting on another Act 
(Local Government Act, 1858, s. 62), which is expressed in language not quite the 
same, but similar. He says (15 Ch.D. at p. 391): 


“There are the words ‘that such expenses shall be a charge on the premises 
in respect of which they were incurred,’ and the premises no doubt, mean the 
property which has been improved, and not any particular interest in the 
property.” 


Then he says: 


° 


‘‘But in truth there is another view which is principally pressed upon us by 
the counsel for the respondents in this case. That view, as I think, may be 
summed up in this way: ‘You had an election to retain the charge on the 
property, or to do some other thing by which you would get different remedies 
against different persons; that is to say, you had an election to allow the 
charge to remain or to declare the costs private improvement expenses.’ I 
think Mr. Higgins was right in saying that it was an additional remedy, or 
another remedy.”’ 


That is a point which does not arise here, but James, L.J., treats that as being in 
fact an additional remedy. That case was commented on in a later case, namely, 
Birmingham Corpn. v. Baker (2), and I refer to it only for the purpose of showing 
that, in this later case, Str GeorGe Jesse, M.R., had to consider this very s. 257 
which is now before me. In construing that section, he relies on the words used by 
James, L.J., in Tottenham Local Board of Health v. Rowell (1), treating his lan- 
guage, though not applied in fact to the same Act of Parliament, but applied to a 
similar Act, the words of which were rather different, as being entirely applicable 
to s. 257. 

Therefore, I come on the whole to the conclusion that the meaning of s. 27 is 
to give a charge on the land against all the owners of the land until the money shall 
have been actually recovered; and it seems to me that mere negligence, if the plain- 
tiffs were guilty of negligence in exercising this Summary remedy for recovering 
the expenses in that way, is not enough to deprive them of their remedy to enforce 
this charge, which, according to the cases I have cited, is not limited in time as 


the summary remedy is limited in time. Accordingly, it seems to me that the 
plaintiffs are entitled to recover. 


* Declaration accordingly. 
Solicitors : Johnson & Weatheralls, for Snowball, Sunderland; Bottercll & Roche 


[Reported by F. Gout, Ese., Barrister-at-Law. | 
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Re LENNOX. Ex Parte LENNOX 
Court or AppgeaL (Lord Esh i 
[ ante (Lord Esher, M.R., Cotton and Lindley, L.JJ.), November 6, 7, 
= [Reported 16 Q.B.D. 315; 55 L.J.Q.B. 45; 54 L.T. 452: 


34 W.R. 51; 2 T.L.R. 60; 2 Morr. 271) 


Bankruptcy—Receiving order—Debt—Proof—Judqmen — , 
sent—Power of court to go behind the Sechaba pig Bohirea udgiant be aoe 

Upon the hearing of the petition of a judgment creditor for a receiving ord 
to be made against the judgment debtor, the Bankruptcy Court Nira. 

(to go behind the judgment and to inquire into the consideration for the side: 
ment debt, not only at the instance of the trustee in the bankruptcy upon the 
question of the proof of the debt, but also at the instance of the debtor himself 
at the hearing of the petition, even when the debtor has consented to the 
judgment. If, at the hearing of the petition, facts are alleged and evidence 
tendered, which, if proved, would show that, notwithstanding the judgment 

D there is in truth no real debt, the court ought not to make the paeree ander 
without inquiring into the truth of the allegations. " 

A petitioning creditor applied for a receiving order on the ground that the 
alleged debt had been established by a judgment to which the debtor had con- 
sented. When the matter came before the registrar the debtor disputed the 
debt and sought to prove that, although he had consented to the judgment, yet 

E the petitioning ereditor had obtained that judgment in respect of that which was 
no debt at all, and that the claim was founded on a mere fraud to which the 
petitioning creditor was a party. The registrar refused to hear the evidence 
thus offered. F tegle 

Held: the Bankruptcy Court had the power to go behind the judgment and 
inquire into the truth of the debtor’s allegations. 

F Re Onslow, Ex parte Kibble (1) (1875), 10 Ch. App. 878, applied. 

Notes. The Bankruptcy Act, 1883, s. 7 (3) has been repealed and replaced by 
the Bankruptcy Act, 1914, s. 5 (3). 
Explained: Re Saville, Ex parte Beyfus (1887), 35 W.R. 791; Re Flatau, Ex 
parte Scotch Whiskey Distillers (1888), 22 Q.B.D. 83. Distinguished: Re Russell, 
Ex parte Guest (1888), 387 W.R. 21. Approved: Re Fraser, Ex parte Central 
G Bank of London [1891-4] All E.R.Rep. 989. Explained: Re Easton, Ex parte 
Dizon (1893), 10 Morr. 111. Approved: Re Hawkins, Bx parte Troup, Heed 
1 Q.B. 404. Distinguished: Ke Debtor (1915), 113 L.T. 704. hecigkien igh re 
Vitoria, Ex parte Vitoria, [1894] 2 Q.B. 887; Re G. E. B., [1903] : pe 
Re Van Laun, Ex parte Chatterton, [1907] 2 K.B. 23; fe Newey, me Beto’ Wipte 
man (1912), 107 L.T. 832; Re a Debtor, Ex parte Peuene sy Creditor, eae af 
All E.R.Rep. 797; Re Debtor (No. 229 of 1927), [1927] All Spar R hae 
its? (NO, 21 of 1937), editor v. Debtor, [1938] 22 ae bag 
ai pbb (No. 20 of 19 Harman, [1957] 2 ).R. 


at to receiving orders in general, see 2 Haxuspury’s Laws (8rd Edn.) 813 et seq.; 


and for cases see 4 DicEst (Repl.) 169 et seq. For the Bankruptey Act, 1914, 
I 3.5 (8), see 2 Harsecry'’s STATUTES (2nd Edn.) 334. 


Petitioning Cr 
56), Ea parte the Debtor v. 


se ferred to: a" no. Ad a » ™ 63; 39 
arin a Cedom Bix parte Kibble (1875), 10 Ch. App. 878; 44 L.J.Bey- © 


L., 188; 28 W.R. 483, L.-5 a Digest oer = : ae 535: 48 L.T. 876; 
(2) Re Ritso, Ex parte Ritso (1883), 22 — = dilate . 

$1 W.R. 878, O.A.; 4 Digest (Rep!.) 163, _ 
(3) Re Prescott, Ex parte Prescott (1840), 1 Mont.D. 

of R.; 4 Digest (Repl.) 355, 3212. 


& De G. 199; 4 Jur. 852, Ct. 
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Also referred to in argument : Ay: A 

Re Ridsdale, Ex parte Marson (1888), 3 Deac. 70; 3 Mont. & A. 444, Or of R.; 
4 Digest (Repl.) 353, 3211. 

Ex parte Bryant (1818), 1 Ves. & B. 211; 2 Rose, 1; 35 E.R. 83; 4 Digest (Repl.) 
175/89. 

Re Blythe, Ex parte Banner (1881), 17 Ch.D. 480; 51 L.J.Ch. 300; 44 L.T. 908; 
30 W.R. 24, C.A.; 4 Digest (Repl.) 355, 3227. ’ 

Bryan v. Child (1850), 5 Exch. 868; 1 L.M. & P. 429; 19 L.J.Ex. 264; 15 L.T.O.S. 
232; 14 Jur. 510; 42 Digest 654, 635. 

Re James, Ex parte Mudie (1842), 3 Mont.D. & De G. 66; 12 L.J.Bey. 25; 6 Jur. 
1098, Ct. of R.; 4 Digest (Repl.) 854, 3222. 


Appeal from a receiving order made by Mr. Registrar Hazurrr against the debtor, q 
Lord Henry Gordon Lennox, upon the petition of C, F. Emmott. é' 

In August, 1884, the petitioning creditor, C. F. Emmott, commenced an action | 
against the debtor. The writ in the action was specially endorsed with a claim | 
of £1,500, made against the defendant as the maker of two promissory notes for 
£1,000 and £500 respectively, dated April 30, 1883, and payable twelve months 
after date to H, Williamson or his order, and by him endorsed to the plaintiff. 
The defendant obtained leave to defend the action, and part of the statement of. 
defence was as follows : 


‘There never was any value or consideration for the making or paying of 
the said notes, or either of them, by the defendant, nor were they made for 
the purpose hereinafter mentioned, as the plaintiff always well knew. The 
plaintiff requested the said H. Williamson to endorse and hand over the said 
notes to him, in order that he (the plaintiff) might make use of the same for 
his (the plaintiff's) benefit and advantage, upon the express agreement and 
understanding, then verbally made and entered into by the plaintiff, that such 
‘use should be only temporary, and that he (the plaintiff)-should retire and take 
up the notes, and the defendant should not be called upon to pay the same, and 
the plaintiff thereby induced the said H. Williamson to endorse and hand over 
the said notes to him for the purpose aforesaid, on the faith of such agreement 
and understanding, and not otherwise. There was no value or consideration 
for the endorsement of the said notes, or either of them, to the plaintif ; 
and he has always held the same without any value or consideration, and is 
bringing this action in breach of his said agreement and undertaking. The 
plaintiff, either in partnership with the said H. Williamson or otherwise, was 
engaged in acquiring and running horses in races, and in betting, and other 
transactions and enterprises on the turf, and any moneys which the said 
H. Williamson may have received from the plaintiff were so received for the 
purpose of being expended or employed by the said H. Williamson in and about 
the matters aforesaid, or otherwise, for the plaintiff and on his behalf, ag his 
partner and agent, and were so applied. If there was any consideration for the 
endorsement by the said H. Williamson of the said notes, or either of them, to 
the plaintiff (which is denied), the same did not move from the plaintiff, and 
he was a stranger to such consideration.” 


The plaintiff joined issue on the defence, and alleged that he paid Williamson 
£1,450 for the said notes, and that the transaction was bona fide and without any 
notice of the facts alleged in the defence. t 


The action came on for trial on June 8, 1885, when the defence was withdrawn 
and the following order was made: 


At a sitting held at the Royal Courts of Justice on June 8, 1885, before 
Cave, J., by consent it is ordered that the statement of defence and the 
oe syne be withdrawn, and that the defendant do pay to the plaintiff 
the sum of £1,600 and taxed costs. The defendant to h i i 

pies hee crponaten ave a month in which 


& 


with the proof it may dismiss 
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The defendant failed to make the 


aymen 
served him with a bankruptcy notice EME the ae eae rig ee 
did not comply with the notice, and on Aug. 6 the plaintiff presented a ba ee 
ose gama on hia tee judgment debt and on the failure re sone 
c y notice. e defendant gave notic i 
the grounds set out above, and in support of aca slieeas bpac h ae mn 
made by the said H. Williamson. At the hearing of the petition the d btor’ 
counsel proposed to cross-examine Emmott and to ask him questions te ai - 
to establish the truth of the allegations, and to show that, in spite of ogtas 
of June 8, no debt was really due to Emmott from the debtor. The ase 
ote zs allow the questions, holding that, under the circumstances, he sould not 
go t x 7 LEteeg of June 3, and he therefore made a receiving order. The 


Winslow, Q.C., and A. A. Terrell for the debtor. 
R. V. Williams for the petitioning creditor. 


LORD ESHER, M.R.—In this case the authority and power of the Court of 
Bankruptcy is invoked on behalf of a judgment creditor to order a receiving 
order to be made against a judgment debtor, the effect of which would be that the 
judgment debtor would become a bankrupt. | 

The proceeding was taken under s. 7 of the Bankruptcy Act, 1883. The matter 
being thus before the registrar, it was admitted before him that the petitioning 
creditor had obtained a judgment against the debtor; but it was suggested on the 
part of the debtor that the receiving order asked for ought not to be made, on the 
ground that the alleged debt in respect of which the judgment had been obtained 
never really existed at all. It was said that the alleged debt was founded in 
fraud, and in fraud which was brought home to the petitioning creditor, and 
therefore neither in law nor equity did any debt exist. Affidavits were produced 
to the registrar tending to prove that the facts were as thus suggested; but he 
e could not properly pay any attention to such affidavits, for 
t he could not at that stage, and in 
behind that judgment to inquire 


was of opinion that h 
the reason that the judgment existed, and tha 
an application founded upon the judgment, go 
into the circumstances of the debt. . 

The question for us is whether that view is right; and whether, if we are of 
view is not right, the circumstances are such as to make the case 


inion that 
opinion Section 7 (8) of the Bankruptcy Act, 


one which ought to be inquired into. 
1883, is in these terms: 
with the proof of the petitioning creditor's debt, 


“Te ¢ is not satisfied 
If the court 1s + cause no order ought to be made, the court 


_. or that for other sufficien 
may dismiss the petition.”’ | | 
is the judgment; but if the court is not satisfied 
the petition, or it may do so for other sufficient 

i i : ‘ds, the court ought and 

hat, notwithstanding those words, 
i h the proof of a debt when that proof was a judgment 
.d that the court would be bound to be so 
default, but it was urged that when 
irt had no option, but was bound to 


In this case the proof offered 


cause. 
was bound to be satisfied wit 
obtained by consent; it was not press¢ 
gatisfied when the judgment was obtained by 
the judgment was obtained by consent the cov 
be satisfied with that proof of the debt. 1s what are the rights ond what 
It seers to me that the question 1s not so muc V a nfs ner 
f the debtor and creditor inter partes, Dt prac ri 

_ are ee, oO t of Bankruptey ought to exercise its great pow 
ear “1 “a it remembered deals with all sorts and classes ol 
authority—s Japon owe gies are the strongest grounds for believing that - 
aevtons — ceria jats ‘ab all as a fact. The whole foundation vege 
—a-s ea the application for it, is the petitioning creditor's debt. 
receiving order, 
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It is not denied that at a subsequent state of the proceedings the inquiry which is 
now asked for must take place, the existence of the debt may be challenged by 
another creditor, and the facts will then have to be inquired into. If what is 
now stated in these affidavits is then found to be true, the judgment debt can no 
longer be considered as a debt, and the Court of Bankruptcy will then find itself 
in this position, that a receiving order making a man a bankrupt will have been 
made upon an alleged debt which turns out to have no existence at all. That seems 
to me to be a false position for the court to find itself in. It is no doubt true to 
-say that, as far as the debtor himself is concerned, the position in which he finds 
himself is entirely due to his own fault; but, as I have said, the question does 
not in my mind depend upon the conduct of the debtor, and I think the court 
ought not to be forced to act when it may be that the whole foundation of its 
action will be cut away. 

Therefore, the question being whether this inquiry should be allowed at the 
outset, and not only at a subsequent stage of the proceedings, I think that the 


facts may be inquired into at the first stage. Re Onslow, Ex parte Kibble (1), is a. 


direct authority of the Court of Appeal for the proposition that, under some cir- 
cumstances, a judgment debt may be inquired into at the instance of the debtor 
for the purpose of preventing an adjudication of bankruptcy. I think that decision 


is binding on this court, and is right in principle, and I think the principle is 


that the Court of Bankruptcy itself has a right to see that it is not put in motion 
upon a debt which does not in fact exist. What was done in Re Ritso, Ex parte 
Ritso (2), shows that the judges there acted upon this view, and I think that the 
same remark applies to Re Prescott, Ex parte Prescott (3); but so far as authority 


is wanted, I think the authority of Re Onslow, Ex parte Kibble (1), is sufficient. 


If this is so, it is not true to say that the mere fact of a judgment existing is 
sufficient to prevent the court going into an inquiry into the circumstances under 


which that judgment was obtained, and whether there is any real debt at the 
foundation of the judgment. I think the court may do ‘so at the outset of the 


proceedings, and may do so at the instance of the debtor, for although it may be 
true that by consenting to the judgment the debtor is estopped everywhere else 
from saying that no debt was due, yet no such estoppel is effectual as against the 
Court of Bankruptcy. The consent was an act of the debtor as a party, and the 
court is not estopped by the conduct of the parties, and is entitled if it thinks fit, 
to inquire into the circumstances of the debt. 

If that is so, I must now consider what was the state of things when this cage 
was brought before the court. It cannot of course be doubted that a judgment 
is prima facie evidence of a debt, and that a judgment to which the alleged debtor 
has consented is far stronger evidence of the existence of a debt than a judgment 
which has merely passed by default. A judgment consented to is more than mere 
prima facie evidence—it is very strong evidence against him. But when allegations 
are brought forward which would in the opinion of the court, if proved, make 
out a sufficient case against the judgment, then I think the court is entitled, and 
indeed, bound to inquire into them. Circumstances may be proved which fhe 
show that the judgment ought to be disregarded in bankruptey, but what those 
circumstances must be in each case I do not venture definitely ‘to say; they must 
vary in different cases. If, when the ease is first before the court, the registrar is of 
opinion that, even if all the facts alleged were proved, they would not = sufficient 
to induce him to set aside a judgment obtained by consent, he might stop there 
and say that it would be useless for him to hear the evidence, habeusd even if it 
was all as alleged he could not act upon it. But if the circumstances alleged and 
offered in evidence are such as, if proved, to clearly show that no debt at all 
existed, and still more if they would show that the alleged debt was founded in a 
fraud, and in a fraud known to the petitioning creditor and acted on by him 
then it seems to me that it would be monstrous to say that the Court of Rincal te 
must then stop and say that although it was alleged that these facts were ca bie 
of proof—that although the court itself entertained the strongest suspieionekel 








G 


A there never was any debt, yet the court was bo 


the court will enter upon the inquiry with a very 


- “It has been long established 


ment, no act of the d 


C.A.] ; Re LENNOX (Lorp Esuer, M.R.) 1029 


was satisfied with the judgment, and that the reals states mre eee 

Therefore, I am of opinion that where such allegations are Baten 
inquire into them at th i sprig Serena: 

quir ’ le outset of the proceedings. If the proof of the allegations 
fail—if something less is proved, the debtor must of course take the consequences; 
against the debtor in that he has consented to a ca ee I hoctl 
say that the court ought to lean very much in favour of Stith jidumueis ae 

But that is not the whole question; the question is whether sidenanie it to be © 
proved to the satisfaction of everyone that there never was a debt, the ee must 
enforce the judgment because the debtor has consented to it. I dink the Court 
of Bankruptcy is not to be made an instrument to act upon an alleged debt when 
in truth and in fact no such debt ever existed. Therefore I think that the registrar 
in this case, upon such allegations as were here made and offered in seidsnce 
before him, ought not to have said that he was unable to enter upon such an 
inquiry, and was bound by the judgment because it was a judgment by consent. 
I think he should have heard the evidence, and have determined the case upon 
the result of that evidence. Therefore the case must be remitted to the registrar 
in order that such an inquiry may be made. At that inquiry I think it is plain 
that the debtor must come forward as a witness, if he does not I should think 
the court will scout the whole case. Both the debtor and Mr. Williamson must be 
called, and then a very sharp and decisive inquiry can be made into the truth of 
these allegations. 


COTTON, L.J.—This is a case of some importance. The petitioning creditor 
asks that a receiving order may be made on the ground that he has a debt of 
£1,600 against the debtor which had been established by a judgment to which the 
debtor consented. When the matter was before the registrar objections were 
taken to the debt, and the debtor sought to prove that, although he had not 
defended the action and had consented to the judgment, yet the petitioning creditor 
had in fact obtained the judgment in respect of that which was no debt at all, and 
that the claim was founded on a mere fraud, to which the petitioning creditor 
himself was a party. The registrar was of opinion that he could not hear the 
evidence thus offered, though the facts alleged would, if proved, show that there 
never was any debt in respect of which the judgment could properly have cet 
obtained. The question for our decision is, whether the registrar ought to have 
a st a trustee in a bankruptcy can, as representing the 
behind a judgment which is put forward by a creditor 
debt is due, and may show that in fact the judgment 
The trustee under the bankruptcy may do this upon 
y be the circumstances with ec age . the ee 

— ion, improper com romise or what not—ought to 
“ai a tien, the Sack being to distribute the assets 
de ereditors of the bankrupt. That principle, how- 
ause we are not in this case dealing with a question 
he debtor to enter into the question 


ereditors of the bankrupt, go 
as prima facie proof that the 
does not establish the debt. 
the principle that, whatever ma 


prejudice the rights o 
among the honest and bona fi 
ever, does not apply here, bec we 
of proof, but we are asked at the instance of : , 
“o nenkeehy “5 eae i Seek ates + representing all the creditors, 
inci herefore, on whic » trustee, as represé ok ota 
The igen ale raga behind a judgment has no application, and ata neg 
onpag rit : the point I should have felt very great difficu y ab ; 
7 iz pete ie parts Kibble (1), is an authority of the Court of Appeal for 
u é nNBLOW, £% J ’ 


idi - not an adjudication 
iti . of deciding whether or no | 
ass ponent am SS abe pee may entertain the question whether 


; le Dy he judament 

of bankruptcy ought to be made, 1 may satiety iteelf that the judg 
: ‘ P ‘donce of a debt, an¢ may » ’ ‘ 

judgment o ss eatseticn with an infant, and that the Peg ah 

henson h wane at all, in spite of the existence of the judgment, 1)» 

really establish a , 
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that in that case the judgment had been obtained by default, but there he no 
suggestion of any concealment, or want of notice, or anything which cou ne. 
an equity against the judgment. I think that the principle of that case ate , 
have been the principle which was referred to by the Master of the Rolls, viz., , 
the court is not bound to make a receiving order, but may inquire into all the facts, 
as the Bankruptey Act, 1888, s. 7, shows. The court may dismiss the petition, 


“if it ig not satisfied with the proof of the petitioning creditor's debt, or of the 
act of bankruptey, or that for other sufficient cause no order ought to be made. 


Those words are wide, and it seems to me that the court has a discretion, even 
when the debt is established and the act of bankruptey is established. ail 
What then is to be the guide of the court in the exercise of its discretion in 
circumstances such as these? I think that, if the court is of opinion that it is 
asked to make a receiving order in respect of something which, when it came to 
be examined in the course of the bankruptcy, would be found to give the claimant 
no right of proof in the bankruptey, and no right to come in as a creditor under 


the bankruptcy, then the court ought not to make any receiving order. In the ~ 


present case the registrar has refused to inquire into facts which, if proved, would 
defeat the debt and destroy any right in the claimant to prove in the bankruptcy. 


I think that we ought not, upon the principle which I have stated, to put into ~ 


operation the powers of the Bankruptcy Court without requiring that these allega- 
tions shall be inquired into. It may or may not be that they are true; we express 
no opinion upon what will be the result of the inquiry, but I quite agree with the 
Master of the Rolls that it is idle to suppose that this judgment will be set aside 
unless the appellant will submit himself to examination. All we say is that, in 
the face of these allegations, which, if proved, would clearly show that there is 
in fact no debt, there ought to be an opportunity of investigation, and no receiving 


order ought therefore to be made at present. The order must be reversed, and the 


matter must go back to the registrar. 


LINDLEY, L.J.—I am of the same opinion. If we look at the case only as 
between the parties, that is as between the judgment creditor and the judgment 
debtor, I am not aware of any grounds upon which the judgment debtor would 
be entitled to have this judgment set aside or execution upon it stayed. I concede 
that most fully. I see no legal or equitable ground for such a course. But I think 
it by no means follows as a matter of course that a receiving order must be made. 
Bankruptcy proceedings are not mere matters of form; they are a very serious 
matter, not only to the debtor himself but to all his creditors, and it appears to 
me that, before the machinery of the Bankruptcy Court is set in motion, the court 
has not only the right but the duty to see at whose instance it is that it is asked 
to act. I think this can be gathered from the express language of s. 7 of the 
Bankruptcy Act, 1883, and Re Onslow, Ex parte Kibble (1), is conclusive on the 
point. In that case, Metiisu, L.J., seemed to have this very point in his mind, for 
he said (10 Ch. App. at p. 878): 


“The statute [he is speaking of the Infants’ Relief Act] in effect places a debt 
contracted during infancy in the same position as a gambling debt; and a bill 
of exchange given for a gambling debt cannot form the ground of an action. 
Even if the debtor does not plead that it was a gambling debt and lets the 
judgment go against him, still the Court of Bankruptcy will go behind the judg- 
ment and declare the debt void.”’ 


What does that mean? It means, I think, that though the debtor himself could 
not go behind the judgment, yet that the court will not allow bankruptey proceed. 
ings to be had recourse to for the purpose of enforcing debts which are fictitious 
and not real, even though they are vouched for by the judgment of a court. When 
the matter comes to be inquired into the judgment debtor must get out of this 
consent judgment as best he can, but the registrar has refused to go into the matter 
at all. I do not say whether the allegations are true or not—I do not know; but 


A 
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1031 


if they are true they show that in truth 
J bh no debt at all exists, and if t 
> ; t 
eo Paes I think, to allow bankruptey proceedings to be taken. The peor. 
u e investigated, and meanwhile the receiving order must be set asid T ; 
costs must abide the result of the investigation. ws Set baie 


CA] Re LENNOX (Lixpury, L.J.) 


a ee Appeal allowed. 
Solicitors: H. W. Chatterton; C. F. Emmott. 


[Reported by A. A. Hopgtys, Esq., Barrister-at-Liaw.] 


HARVEY v. CROYDON UNION RURAL SANITARY 
AUTHORITY 


Maes or Apprat, (Lord Coleridge, C.J., and Cotton, L.J.), January 24, February 
13, 1884] pe 


[Reported 26 Ch.D. 249; 53 L.J.Ch. 707; 50 L.T. 291; 
32 W.R. 389] 


Judgment-——Order—Consent order—Withdrawal of consent. 
Where consent to an order has been given by counsel duly authorised with 
full knowledge of all the facts and there has been no mistake, that consent is 
absolutely binding and cannot afterwards be withdrawn. 


Notes. Considered: Wiedegemann v. Walpole (1889), 53 J.P. 614; Lewis's v. 
Lewis (1890), 45 Ch.D. 281. Followed: Wedge v. Panter (1908), 52 Sol. Jo. 241. 
Referred to: Re West Devon Great Consols Mine (1888), 38 Ch.D. 51; Neale v. 
Gordon Lennox, [1902] 1 K.B. 838; Shepherd v. Robinson, [1919] 1 K.B. 474. 

As to judgment by consent, see 22 Hauspury’s Laws (8rd Edn.) 765, 766; and 


for cases see 3 Dicest (Repl.) 383. 


Cases referred to: 
(1) Furnival v. Bogle 
Digest (Repl.) 383, 361. . 
(2) Holt v. Jesse (1876), 8 Ch.D. 177; 46 L.J.Ch. 254; 24 W.R. 879; 3 Digest 


(Repl.) 382, 339. 


Also referred to in argument : sical 
Davis v. Davis (1880), 18 Ch.D. 861; 49 L.J.Ch. 241; 41 L.T. 790; 3 Digest 
(Repl.) 382, 340. 
A.-G. v. Tomline (1877), 7 Ch.D. 388; 47 L. 
Rogers v. Horn (1878), 26 W.R. 482. - ouidaehee 
Cook v. Wright (1861), 1 B. & 8. 559; 30 L.J.Q.B. 821; 4 L.T. 704; 7 Jur.N.5. 
1121; 121 E.R. 822; 12 Digest (Repl.) Tao), 
Newhbiqgin-by-the-Sea Gas Co. v. Armstrong \ pe 
981 41 Lt. 637; 28 W.R. 217, C.A. ; 42 Digest 64, ag gay eta 
Re Hull and County Bank, Trotter's Claim (1879), 18 Ch.D. ; iC, 587; 
98 W.R. 125, C.A.; 8 Digest (Repl.) 885, 369. 
, 20 Sol. Jo. 542. | 
ieee eee (1879), 11 Ch. 768; 48 L.J.Ch. 679; 16 Digest (Repl.) 57, 
531. 
i decis 
Appeal by the plaintiff, Harvey; from a a 
dante, the Croydon Union Sanitary Authority, were at 


consent to an order ot any time before the order was pnb ™ une ee 
On Aug. 4, 1888, the writ in the action Ww , an , 


(1827), 4 Buss. 142; 6 L.J.0.8.Ch. 91; 38 FR. 758; 8 


J.Ch. 478; 38 L.T. 57; 26 W.R. 188. 


13 Ch.D. 310; 40 L.J.Ch. 


jon of Pearson, J., that the defen- 
liberty to withdraw their 


ag issue 
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ain the defendants, until the trial or further 
or otherwise interfering with the whole or 
any part of two houses belonging to the plaintiff. An interim ee ante aa 
consent in the terms of the motion, which was stood over until ies : . 
That interim order was completed, and when the motion was broug $ on " 
further hearing before the vacation judge, terms having been previously oe 
between counsel for both sides, a consent order was taken by which the hearing 
of the motion was treated as the trial of the action. The order included a eal api 
injunction against the defendants, until the terms of the Towns Improvement ct, 
1847, should have been complied with, an inquiry as to damages, and a direction 
that the defendants should pay all costs up to and including the hearing, the costs 
of the inquiry being reserved, with liberty to apply. No facts were opened to the 
court. 

es appointment was made to attend to settle the terms of the order, but before 
it was attended the defendants’ solicitors, on Aug. 24, 1883, wrote to the plaintiff's 
solicitors stating that the instructions on which their counsel had consented to the 


plaintiff moved for an injunction to restr 
order, from pulling down, demolishing, 


order were given under a misapprehension, and that they thereby formally with-~ 


drew their consent. Correspondence ensued, in which the plaintiff's solicitors 
inquired what the misapprehension was under which the defendants’ solicitors had 


consented to the order, but the latter did not give any explanation, and adhered © 


to their letter withdrawing their consent. In these cireumstances the registrar 
refused to proceed without the direction of the court. On Dec. 14, 1883, the plain- 
tiff applied to Pearson, J., for an order directing the registrar to proceed with the 
drawing up of the order of Aug. 15, 1883, and that the defendants be ordered to pay 
the costs of the motion. Pearson, J., held that, as the case had not been opened 
to the judge, the defendants were at liberty to withdraw their consent at any time 
before the order had been drawn up, and refused the application. The plaintiff 
appealed. 


Cozens-Hardy, Q.C., and Swinfen Eady for the plaintiff. ~ 
Lumley Smith, Q.C., and Henderson for the defendants. 


COTTON, L.J.—As fhe question relates to the practice of the Chancery Division, 
Lorp Coterrncr, C.J., has requested me to deliver judgment first. Prarson, J., 
has come to the conclusion that it was the settled practice in that Division that a 
consent given by counsel with his client's authority could afterwards be with- 
drawn simply at the will of the person who had given it. The judge did not go 
into the question whether the consent had, in this case, been given under any mis- 
take; of course, if there had been a mistake the consent would not be binding. It 
is a different question, however, whether it can be withdrawn when there has been 
no mistake and it is a point on which counsel is entitled to give his consent. 

So far as I know, this is the first time the question has been brought before the 
Court of Appeal. No doubt Sm Grorar JessrL, M.R., did consider that a consent 
so given could be withdrawn, even though there had been no mistake, and at first 
I thought, from what he had said, that such had been the settled practice. How- 
ever, on looking at the cases referred to by him, I have come to a different con- 
clusion. In my opinion, independently of the question what the settled practice 
was, it would be wrong if a party had once given his consent, and there had been 
no error, to allow him to withdraw it. Is the court, then, bound by authority to 
hold differently? There are, no doubt, cases before Sir Grorce Jessen, M.R., in 
which a consent was allowed to be withdrawn; but there are many other cases in 
which the court has refused to allow this to be done. Undoubtedly in those cases 
there had been something in the nature of a compromise, and that might possibly 
be a reason for the decisions. But what Lorp Lynpnurst said*in Furnival vy. 
Bogle (1) was very strong; and in Srron on Decrers (4th Edn.), p. 1536, Holt v. 
Jesse (2) is referred to as deciding that if a man knew all the material facts, and 


there had been no mistake, he could not change his mind and withdraw the con- 
sent which he had given. 
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np sae e taken to be that if co i i 
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LORD COLERIDGE, C.J 
Pets , . —I am ] d 
_ opinion first on a point of practice in the venait ins nae ete 
c familiar. It may well have been that the i rite chai oe 
practice of the Chane Divisi 
ae from that of the Queen s Bench Division. According to ae ex sees = 
: : neem s Bench Division, a consent once given under the siaainaed serial 
! authorised, and with a full knowledge of all the facts, is absolutely ahi 
an cannot be Bae ess withdrawn. I agree in the view that this is the ri ht 
Seek and I think it is in the interest both of counsel and of their clients that 
LD this s ould be so. I am extremely glad to find that in the view of the lord justice 
the practice of the Chancery Division is the same. 
Appeal allowed. 


Solicitors: Corsellis, Son & Mossop; Henderson d& Buckle, for A. G. Blake 
Croydon. ' 
[Reported by W. C. Biss, Esq., Barrister-at-Law.] 





F 
. - FERNS v. CARR 


(Cuancery Drviston (Pearson, J.), January 21, 1885] 


[Reported 28 Ch.D. 409; 54 L.J.Ch. 478; 52 L.T. 848; 49 J.P. 503; 

_ 83 W.R. 863; 1 T.L.R. 220] 

Solicitor—Articled clerk—Death of master during apprenticeship—Return of 

premium. 

C., a solicitor practising by himself without any partner, took the plaintiff 
of five years at a premium of £150. During 


as an articled clerk for a term 
im by the plaintiff for the return of a propor- 


that period C. died. On a clal 
m C.’s executors, 


H  tionate part of the premium fro 
Held: there was no power in the court on such a contract to order any part 


of the premium to be returned. 
Whincup v. Hughes (1) (1871), L-R. 6 C.P. 78, applied. 
1850), 2 Mac. & G. 134, not applied. 


Hirst v. Tolson (2) ( | a. 
Re Harper, Ex parte Bayley (8) (1829), 9 B. & C. 691, distinguished. 
Scamell (1910), 103 L.T. 535. 


1 Notes. Distinguished: Covell v. 

; F guished : Cove : 
As to service under articles, see 36 Hauspury 8 Laws (3rd Edn.) 24 et seq.; and 
for cases see 42 Dicesr 23 et seq. 


Cases referred to: ia i ; 
(1) Whincup v. Hughes (1871), L.R. ng raiin 40 L.J.C.P. 104; 24 L.T. 76; 

P ; .) B82, 2531. 
19 'W.R, 489; 84 Diget sa ig! 2 Mac. & G. 134; 19 L.J.Ch. 441; 


(2) Hirst v. Tolson (1850), 2 H. & Tw. 859; sat 
14 Jur. 559; 47 E.R. 1721, L.C.; 42 Digest 85, 16”. 
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(3) Re Harper, Ex parte Bayley (1829), 9 B. & C. 691; 4 Man. & Ry.K.B. 603; 109 
E.R. 257; 42 Digest 35, 164. ; 

(4) Ex parte Prankerd (1819), 3 B. & Ald. 257; 10 E.R. 658; sub nom. Ex parte 
Fisher, 1 Chit, 694; 42 Digest 35, 167. ; 

Also referred to in argument : 

Atwood v. Maude (1868), 8 Ch. App. 869; sub nom. Attwood v. Maude, 16 W.R. 
665, L.C. & L.J.; 42 Digest 883, 4297. ; 

Webb v. England (1860), 29 Beav. 44; 30 L.J.Ch. 222; 3 L.T. 574; 25 J.P. 292; 
7 Jur.N.S. 153; 9 W.R. 183; 54 E.R. 541; 42 Digest 437, 39. 

Re Thompson (1848), 1 Exch. 864; 154 E.R. 369; 42 Digest 35, 160, 


Adjourned Summons for judgment in the terms of the statement of claim upon 
the admissions in an action to enforce the return of a proportionate part of a 
premium paid by the plaintiff for articles to a solicitor who died before the expira- 
tion of the term fixed by the articles. 

On Nov. 16, 1880, H. J. Carr, a solicitor carrying on business without a partner, 


took the plaintiff, H. C. Ferns, into his office as articled clerk for a term of five 


years from that date, on a payment of £150 by way of premium. In the articles 
signed, Carr covenanted ‘‘for himself, his heirs, executors, and administrators,” 


that he would, by the best ways and means he might or could, and to the utmost of © 


his skill and knowledge, teach and instruct, or cause to be taught and instructed, 
the plaintiff in the practice and profession of a solicitor, which Carr then did, or at 
any time thereafter during the term use or practise. The plaintiff continued with 
Carr, in due performance of his duties, until December, 1883, when Carr died. The 
plaintiff claimed to enforce the return of a proportionate part of the premium from 
Carr’s executors. 


D. Sturges for the plaintiff. 
Ingle Joyce for the solicitor’s executors. 


PEARSON, J.—This is an application by an articled clerk for the return to him 


of part of the premium paid by him on his apprenticeship to a solicitor named Carr. 
There have been a good many decisions on the subject, and it seems to me that, in 
some of the older cases, courts of law have interfered between solicitor and clerk 
to determine whether or not part of the premium ought to be returned. 

One of the earliest cases cited is Ex parte Prankerd (4), in which case the appren- 
tice had run away and the solicitor had refused to take him back. Aszor, C.J., there 
says (3 B. & Ald. at p. 258): 


“It is extremely convenient that, in eases like the present, the court should 
exercise a summary jurisdiction for adjusting disputes between officers of this 
court and their elerks. It appears to have been exercised by us and by our 
predecessors; and I think we ought not to disturb so useful a practice. This 
is very different from the case cited from the Exehequer. Our jurisdiction here 
depends on the authority of the eourt over its own officers. This rule must 
therefore be discharged.”’ . ies 
Bayuey, J., says (ibid.) : 


“The application on the part of the parents of the apprentice was most reason- 
able; and I think that there is no doubt that we have jurisdiction in the matter 


If so, it is not suggested that the sum ordered by the master to be returned is 
not a proper one.” 


The next case cited to me was Re Harper, Ex part 
clerk had been articled to two attorneys, ys ae ‘? thanaid Au Re 
TenTERDEN, C.J., says this (9 B. & C. at p. 691): : eS ee 
“T am of opinion that this ease is not to be d 
The court exercises a jurisdiction over attorn 
according to law and conscience, 
ing the circumstances of this e 


eeided by any strict rule of law. 
eys, and that is to be exercised 
and not by any technical rules; and consider- 
ase, and the effect of the Act of Parliament 


A 


. 


=F 


— 


t. 


G 


H 


I 


A 


Ch.D.] : FERNS v. CARR (Parson, J.) (eds 


which prohibits attorneys from having more th 
we think that the report should be i sa “This. ae a <i a nape 
= ae a paar and in conscience he was bound to thé ia he 
s e instructed by the two, who were in i : , 
caused him to be bound to one, instead of shi esi nyse rg aes 
to satisfy the Act of Parliament, and enable the partners to have that n es 
of clerks which they could not otherwise have had if Bayley had been bot rd 
to the two instead of one of them. In conscience, it appears to me to tee 
binding to the two; the premium was paid to the two; and this one being dead 
and the other having the full number of clerks which the law allows him and 
not being able to retain this young man in his service, and instruct baited and 
give him the benefit for which he paid the money, I think he who is the sur- 
vivor is bound to refund whatever is to be refunded.”’ . 


There the court thought that, though the binding was expressed to be to one only, 
the apprentice was, nevertheless, really bound to two, and that, therefore, there was 
a person, a partner, surviving who was able and bound to fulfil the contract, except 
so far as he might be unable to do so by reason of the rule as to the number of 
clerks. That case, however, does not govern the present, as there is here no, partner 
to fulfil the engagements entered into by the original contracting party. 

I pass over the other cases which have been cited to me, and come to Hirst v. 
Tolson (2). The circumstances of that case are hardly distinguishable from those 
of the present, and, if the decision had not been unfavourably commented on in a 
later case, I should have to be bound by it. But it was most carefully considered 
in 1871 by the judges of the Court of Common Pleas in Whincup v. Hughes (1). 
They said, with all deference to Lorp Cotrennam, L.C., that he was wrong in 
assuming that, in a case of that kind, there was any debt at law. And if there is 
no debt at law I think that it would be very difficult to say that there is any in 
equity. If, therefore, there is no debt in equity, I am thrown back on the paternal 
and masterful jurisdiction which the court is said to possess and exercise over 
attorneys. I must say that I do not quite understand how that jurisdiction has 
anything to do with this case. No doubt the court has a summary jurisdiction 
over attorneys, as being its officers; and it can exercise that jurisdiction over them 
brevi manu for certain purposes, in a manner beneficial both to them and their 
clients. But I cannot see that the court has any jurisdiction to say that a contract 
between a solicitor and another person is to be construed in any other way than 
a contract between other people, or that a solicitor can be ordered to do something 
which he is not legally or equitably bound to do, merely because the =< erie: 
that it would be more honourable. If I were to hold this to be so, 1 s ou e 

: hich is not needed, and be making the 
assuming for the court 4 code of honour w Ages a ce aR A 
rules of the court to vary, a8 Lorp SELDEN once said, ‘‘according to g 


’s foot.”’ 
= tae -ee Hughes (1), the court held that the contract came to an re on 
the death of the master. They said that it was only a contract for the joint ives 
of thoee two persons and that, unless there was 4 total failure of consideration, 
¥ = E> ’ 


j i artial failure. That is a 
there was no ground of action; 00 5 ae ie, hae 
us ee is oe to the fusion of law and as: I think that 
| oct io Sivan it rather than the decision of Hirst v. bar, ve coe ae id 
; an if I were to assume to myself this addttio j pT. 
eoeey irik eaning of the words of the contract, I should sc sass y 2 pr . 
disregard the = me art of the premium ought to be returned ; at any in gre 
pared to say tha oT rermium paid was £150 for five years Serve. ; . adeil 
a very small part. : fail hes had the benefit of the solicitors -_ cm 4 : 
of those five years the pla Se ast 6 eens) bd would: by iis 2 ; 
very aide peer solicitor for the remaining two years. I doubt whether, 
considerable value , 


on a fair Vv n j j ‘I y returnable, except perhaps the 
j j Ww 4 ything 18 prope ly 
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smallest possible sum. Under all these circumstances, though not without some 
doubt, on account of Lorp Corrennam’s decision, I hold that there is no power 
in the court on such a contract to hold that any action will lie, or that the court 
can order any part of the premium to be returned. . 


Solicitors: Hamlin, Grammer & Hamlin, for B. C. Pullan, Leeds; Few & Co. 
[Reported by H. G. Wiuurnx, Esgq., Barrister-at-Law. ] 


MAUDE AND OTHERS v. BAILDON LOCAL BOARD 


[Queen's Bencu Driviston (Pollock and Huddleston, BB., and North, J.), March 
6, 1883] | 


[Reported 10 Q.B.D. 394; 48 L.T. 874; 47 J.P. 644] 


Street—Repair—Public Health Acts—Expenses—Recovery—Finding of fact by 
justices that way not ‘‘street’’—Public Health Act, 1875 (88 ¢& 89 Vict., 
¢. 56), -#. 4; F150. 

By s. 4 of the Public Health Act, 1875: ‘‘In this Act, if not inconsistent with 
the context, the following words... have the meanings hereinafter respectively 
assigned to them... ‘street’ includes any highway ...and any road lane foot- 
way...whether a thoroughfare or not.” By s. 150: ‘‘Where any street 
within any urban district (not being a highway repairable-by the inhabitants at 
large) ...is not sewered levelled paved metalled flagged channelled and made 
good . . . to the satisfaction of the urban authority,” they may give notice to the 
owners of the adjoining premises to sewer, etc., the street, and in default 
of compliance with such notice the urban authority may execute the works 
themselves and recover the expenses from the adjoining owners in a summary 
manner. An urban authority having taken summary proceedings to recover 
from the adjoining owners the expenses of sewering, etc., a road within their 
district which was not repairable by the inhabitants at large, the justices found 
as a fact that the road was not a street, but considered themselves bound by 
the definition in s. 4. 

Held: the justices were not bound by the definition in s. 4 to find that the 
road was a street, and, accordingly, the adjoining owners were not liable. 


Notes. The Public Health Act, 1875, s. 4 and s. 150, have been repealed. See 
now the Highways Act, 1959, s. 295 (1) and ss. 189, 190 and 213 (iy tal 

Doubted: Portsmouth Corpn. v. Smith (1883), 18 Q.B.D. 184. Considered : 
R. (on the prosecution of Cleckheaton Local Board of Health) v. Burnup (1886) 
50 J.P. 598; Ellis v. L.C.C. (1892), 67 L.T. 558. Referred to: R. v. Sheil (1884), 
50 L.T. 590; Jowett v. Idle Local Board (1887), 57 L.T. 928; Richards v. Eeeeck 
(1888), 57 L.J.M.C. 48; Fenwick v. Croydon Union R.S.A., [1891] 2 Q.B. 216. 

As to the meaning of ‘‘street,’’ see 19 Hatspury’s Laws (3rd Edn.), 399, 400; as 
to making up streets, see ibid., 424 et seq.; and for cases see 26 Dicesr (Repl.) 
536 et seq. For the Highways Act, 1959, ss. 189, 190, 213 and 295, see 39 Hats- 
BuRY's Statutes (2nd Edn.), 612, 618, 638, 706. 

Case referred to: 


(1) R. v. Dayman (1857), 7 E. & B. 672; 26 L.J.M.C. 128; 29 L.T.0.8. 125: 29 


J.P. 89; 8 Jur.N.S. 744; 5 W.R. 578; 119 E.R. 1895; j 
saree . 3; 26 Digest (Repl.) 


A 


D 


H 


Q.B.D.] : MAUDE v. BAILDON LOCAL BOARD 


A Also referred to in argument : 


R. v. Fullford (1864), Le. & Ca. 4038; 33 L.J.M.C. 12 


2; 10 L.T. 846: 98 J.P. 357 
10 Jur.N.S. 522; 12 W.R. 715; 9 Cox, C.C. 453, C.C.K.. 96 py ’ 
cae . week igest (Repl.) 


R. vy. Kershaw (1856), 6 E. & B. 999; 26 L.J.M.C. 19; 2 Jur.N.S. 1139; 2 W.R. 58 
Coverdale v. Coventry (1878), 3 Q.B.D. 876; 47 L.J.Q.B. 446; 38 L.T. 687; 
B affirmed, 4 Q.B.D. 104; 48 L.J.Q.B. 128; 40 L.T. 88; 43 J.P. 268; 27 WR 
257, C.A.; 26 Digest (Repl.) 344, 621. 
Robinson v. Barton Local Board (1882), 21 Ch.D. 621; 51 L.J.Ch. 467; 46 L.T. © 
193; on appeal, 21 Ch.D. 631; 52 L.J.Ch. 5; 47 L.T. 286, C.A.; reversed 
sub nom. Robinson v. Barton-Eccles Local Board (1883), 8 App. Cas. 798; 
53 L.J.Ch. 226; 50 L.T. 57; 48 J.P. 276; 82 W.R. 249, H.L.; 26 Digest 
C (Repl.) 547, 2187. 
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Case Stated by justices of the West Riding of Yorkshire. 

The respondents, the Local Board for the district of Baildon; as the urban 
authority for the district, preferred a complaint against the appellant Maude and 
against the other appellants, the trustees of Richard Goldsborough, deceased, as 

D Owners respectively of premises fronting, adjoining, or abutting on a street or road 
called West Lane, within the district, to recover from them, under s. 150 of the 
Public Health Act, 1875, their respective proportions of the expense of sewering, 
levelling, paving, and channelling the road. It was proved that West Lane was 
within the urban district of Baildon, and led from the westerly end of the village 
of Baildon, out of Westgate Street, and thence proceeded in a south-westerly direc- 

E tion for a distance of about 1,420 lineal yards, to the junction of Banktop Lane 
with the road, and thence in a north-westerly direction to Lacy Hall, and there 
joined ‘a bridle way leading to Eldwich, and places beyond. Part of the road was 
laid out as’a cart road, but for a period long prior to 1835 the public had eae : 
right of way on foot and horseback along the whole of the road. sai 
been done to the road by the owners of the land on the northerly a ee me 

F a period of sixty years and upwards, under a custom for the owners of ra a - 

ide of the road to repair the whole of such road in proportion to the extent of the 
capacitive frontages. No repairs had been done by the respondents, by a mek 
: eA iti i ises were situated on 
authority, or by the parish authorities. The appellants’ prem a edeah aru 
the southerly side of the road. At the pinot et oe a te pared 
village, there were numerous houses on both sides o ; : aah ne 

G i d by far the greater and longer portion of the sal 

os Saeee h side of the road was of a purely agri- 
were only two houses, and the land on eac 

cultural character. ntinuous line of houses 

It was contended by the appellants cake eat a by reason also of its 
on the Ionger road, and that the road Rea ‘ asta secleiloral anicataa 
being, for by far the greatest oe oe one Flue ediomning Wa eae 
as an occupation ie cab fh =. 150 of the Public Health Act, 1875. path 

Mca Oceana ee F d was a street within the meaning of s. 150 of the 

The justices held that the roa Gnition of ‘‘street’’ given by s. 4 thereof, and 

Act of 1875, as being within the de $i ctively pay the sums s0 claimed. The 

ordered that the appellants should inh before the Divisional Court (F1evp and 

] 4ppellants appealed. On the Case coming 


justi t -hether the road was 
j i the justices to state Ww 
appeae apy ee re ihe they considered themselves bound 


found as a mastter of we pt Jee 1875. The justices answered hens il 
ae Sil : Py are was not a street, but that they considered © 
as a matter of tac =o alare 
selves bound by the definition 1D 8- 4 to declare 


‘th him), for the apy 
0. (H. E. Stansfield wit | 
veagh A eine with him) for the respondents, 


it a street. 


vellants. 
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POLLOCK, B.—The question for the opinion of the court as it originally stood 

in this case was as follows: 
‘Whether our determination upon the construction of the various points, here- 
inbefore set forth, arising upon the Public Health Act, 1875, was correet in 
point of law; and, if not, what should be done in the premises.”’ 


As there was a doubt as to what the finding of the magistrates here in point of fact 
was, the case was sent down by the court for a further finding in that respect, and 
on Noy. 17, 1882, the justices added the following memorandum to their previous 
finding, namely : 
“We held that as a matter of fact, the road in question was not a ‘street,’ 
but that we considered ourselves bound by the definition in s. 4 of the Public 
Health Act, 1875, to declare it a street.”’ 


From that addendum to the Case, it is clear to my mind that the magistrates have 
acted properly within what was said in R. v. Dayman (1) to be their duty. That 


case clearly laid down that it was the duty of the magistrates in all such cases - 


to find in the first place, whether, in point of fact, the road in question was or 
was not a street. 

Counsel for the respondents says, and very properly, that, if the magistrates 
were so placed that they were bound by the definition given in s. 4 of the Public 
Health Act, 1875, to find a certain thing, they could not find in fact anything con- 
trary thereto; for instance, if the definition clause in the Public Health Act had 
said that a ‘‘street shall mean all passages, ways, roads, ete.,’’ giving certain defini- 
tions, they could not find contrary to that. But that is not the difficulty here. 

What the justices here say is that they held as a matter of fact that the road 
in question was not a street, but that they considered themselves bound by the 
definition in s. 4 to declare it a street. The question, therefore, is whether they 


were or not so bound? I am clearly of opinion that they were not so. As. Huppir- - 


ston, B., has already pointed out in the course of the argument, it is one thing 
to say that ‘‘street shall mean’’ so-and-so, or that ‘‘roads and passages and so forth 
shall be deemed to be streets,’’ and another and a very different thing to say that 
“street shall include’’ so-and-so, which does not intend that the magistrates are 
to have no power at all to find the fact. Section 4 merely means to say that, if a 
certain place, way, or road be a street in other respects, then the word ‘‘street’’ 
in the Act shall include that place, way, or road. That seems to me to dispose of 
that branch of the argument on the part of the respondents, and to enable the court 
to say that, having before them the finding of the magistrates on a point of fact, 
there is no matter for any further argument. 

There is, however, one other matter to which our attention was properly called by 
counsel for the respondents, who argued that, by s. 150 of the Act of 1875, it was 
provided that the power declaring it to be a street is not to be ousted by reason of 
there being a public footpath running parallel with the so-called street, and in the 
present case there was, as a matter of fact, such a footpath. But I cannot help 
thinking that that was not the intention, nor is it the effect, of s. 150. Its effect 
in my opinion, is not to say that, wherever there is a footpath running parallel, 
the rest of the ground is in such a case to be deemed a street. It merely, I piiee 
means to say that, in all those cases in which the magistrates could properly find 
the residue to be a street, that power of so finding is not to be taken away in 
consequence of the fact that there is a public footpath. That, I think, is quite 
understandable, nor is it necessary to illustrate it now, though there are ‘Any cases 
which might arise in which that power would be of importance. None of those 
possible cases, however, affects the present case. We have here- merely to sa 
whether or not s. 4 compels the magistrates so to find, and my opinion is Siaiistp 
that it does not. The judgment of the court will, therefore, be for the appellants. 


HUDDLESTON, B.—I am of the same opinion. 


; The moment th 
went back to the justices the question was one of fact at the Case 


only, namely, whether this 


G 


1039 


A place ‘is or is not a ‘‘street,’’ and i 
ea ’ the fi ee 
Gi tenn a strect, e finding of the justices on that matter is that 


QB.D.] | MAUDE v. BAILDON LOCAL BOARD (Huppuxstox, B.) 


NORTH, J.—I, also, am entirely of the same opinion. 


¢ 7 a. Appeal allowed. 
Solicitors: Sharpe, Parkers, Pritchard & Sharpe, for ee WwW he 


. Burr, Bingley; Emmett, S 
Yorkshire. » Son & Stubbs, for Peel, Stanford & Hines, Bradford, 


[Reported by Henry Leia, Esa., Barrister-at-Law.]. 


Re GARRUD. Ex Parte NEWITT 


[Court or AppeaL (James, Brett and Cotton, L.JJ.), January 27, 1881] 
[Reported 16 Ch.D. 522; 51 L.J.Ch. 881; 44 L.T. 5; 29 W.R. 344] 


Bankruptey—Property available for distribution—Building contract—Lessor’s 
power to seize materials on default of builder—Act of bankruptcy by builder 
—Seizure by lessor of materials—Right of trustee. 

Bill of Sale—‘‘Licence to take possession of personal chattels as security for debt”’ 
—Building contract—Lessor's power to seize materials on default of builder— 
Seizure by lessor after act of bankruptcy by builder—Bills of Sale Act, 
1854 (17 ¢ 18 Vict., c. 86), 8. 7. 

A building agreement ‘between a lessor and a builder provided that, should 
the buildings ‘‘be left in an unfinished state and for the space of twenty-eight 
days not regularly proceeded with,’ the lessor might re-enter on the land, 
and that, on such re-entry, all materials then on and about the premises should 
be forfeited and become the property of the lessor ‘‘as and for liquidated and 
settled damages.”’ The builder having filed a bankruptcy petition, the lessor 


took possession of all the materials left on the premises. The trustee in the 


liquidation having claimed the materials, 


Held: although the agreement gave & ‘dieence to take possession of personal 


chattels,’’ that possession was not to be ‘‘as security for any debt,’ and, there- 
fore, the agreement was not a bill of sale within the meaning of s. 7 of the 
Bills of Sale Act, 1854; the right of the lessor to seize the materials was not 
defeated by the commission of an act of bankruptcy by the builder before such 
seizure; accordingly, the trustee in the liquidation took subject to the lessor's 


right under the agreement. 
Notes. The Bills of Sale Act, 1854, 9. 7; has been re 


Sale Act, 1878. lt a 
ee: Reeves v. Barlow (1883), 11 Q).B.D. 610. Considered: Climpson v. 
Coles (1889), 28 Q.B.D. 465. Distinguished: Church v. Sage (1892), 67 ta 800. 
Referred to - Marshall v. Mackintosh (1898), 14 T.L.R. 458; Jennings’ (a bankrupt) 
? 7 8. 

Trustee v. King, [1952] 2 All E.R. 60 ‘ srd Ed 
: : 3 Haxspury’s Laws (8r n.) 
As to instruments of particular descriptions, 8e¢ As to property available 


Repl.) 5 et seq. 
261 et seq.; and for cases 8ce 7 Spa ae Laws (8rd Edn.) 409 et seq; and 


placed by 8. 4 of the Bills of 


for distribution in bankruptcy, 8¢ , ' ; ag eer 
- ai gee 6 Dicest (Repl.) 722 et seq. For the Bills of Sale Act, 1878, 8 
5 
gee 2 Hatspury’s STATUTES (2nd Edn.) 558. 
Cases referred to : P, 272; 86 L.J.C.P. 1845 15 L.T. 658; 15 


(1) Brown v. Bateman (1867), L.R. 2 0) 
W.R. 850; 7 Digest (Repl.) 15, 65. 
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(2) Re Harrison, Ex parte Jay (1880), 14 Ch.D. 19; 42 L.-T. 600; 44 J.P. 409; 
28 W.R. 449, C.A.; 5 Digest (Repl.) 708, 6180. 


Also referred to in argument: st ee ean ao a , 
Blake v. Izard (1867), 16 W.R. 108; 7 Diges epl.) 15, 66. 
Re Jeavons, Ex parte Mackay, Ex parte Brown (1873), 8 Ch. App. 648; 42 
L.J.Bey. 68; 28 L.T. 828; 21 W.R. 664, L.JJ.; 5 Digest (Repl.) 708, 6187. 
Re Baum, Ex parte Cooper (1878), 10 Ch.D. 313; 48 L.J.Bey. 40; 39 L.T. 521; 
27 W.R. 298, C.A.; 7 Digest (Repl.) 9, 29. 


Appeal by the executors of the lessor from a decision of Bacon, Chief Judge, 
dismissing their appeal from a judgment of Kingston County Court. 

On Aug. 28, 1877, Robert Goddard, the lessor, entered into an agreement with 
J. D. T. Garrud, the lessee, whereby the lessee agreed to build houses numbered 
15 to 32 in Alexandra Road, Wimbledon. When the various houses were com- 
pleted leases were to be granted and rent paid. The houses were to be completed 
by Sept. 29, 1878. There was a proviso in the agreement: 


“That if the rents hereby agreed to be paid or secured, or any part thereof, 
shall be in arrear or unpaid for twenty-one days, whether the same shall be 
demanded or not, or if the said lessee shall not in all things perform and 
observe all things herein contained, and the covenants agreed by the said lessee 
to be contained in the said leases, as far as the same are applicable to the 
land or plots of which no lease or leases have been granted, or if the said in- 
tended erections, constructions, and buildings, drains, fences, and gardens, or 
any of them, shall not be commenced, or shall at any time be left in an un- 
finished state, and for the space of twenty-eight days not regularly proceeded 
with as herein provided, then, notwithstanding that no lease may have been 
granted in pursuance of this agreement, it shall be lawful for the said lessor 
to enter into and upon the said piece or plot of land and the messuages, 
dwelling-houses, or premises there erected or built or begun to be erected or 
built thereon, or any part thereof, in the name of the whole to re-enter, and 
the same premises thenceforth to re-possess and enjoy, and expel therefrom 
the said lessee, as if these presents had not been made; and that, on such re- 
entry, all such buildings, erections, constructions, materials, and things, then 
on and about the said premises, shall be forfeited and become the property of 
the said lessor as and for liquidated and settled damages.”’ 


There was another proviso: 


‘That nothing in this agreement contained shall be, or be deemed to operate 
as an actual or present demise of the said premises, or any part thereof, it being 
the true intent of these presents that the said lessee shall have the right only 
to enter upon the said plots of land for the purpose of the due performance of 
this agreement, and not otherwise, and in default of such due performance then 
the right and interest of the said lessee shall absolutely and irrevocably cease.”’ 


On July 27, 1878, by another agreement made between the same parties, the lessee 
agreed to build a house on the South Lawrie Park Estate, at Anerley, to be com- 
pleted by Jan. 27, 1879. On Dec. 24, 1878, the lessee agreed to build another house 
at Anerley, to be completed by June 24, 1879. The provisos 
ments were similar to those in the first as to non 


A 


A 


E 


‘ for want of registration? 


C.A.] Re GARR 
€ UD (J AMES, L.J.) 1041 


the definition in s. 7 of the Bills of Sale A i 
: s of Sale Act, 1854, “‘licences to take possession of 
personal chattels as security for a debt.’’ ee 


Millar, Q.C., and Atherley Jones for the executors of the lessor 
Winslow, Q.C., and F’. Cooper Willis for the trustee. 


JAMES, L.J.—In this case, the point which has been mainly discussed is 
whether the agreement between the-landowner and builder is a bill. f le “Tt ds 
not substantially different from Brown v. Bateman (1), decided in the ae of 
Common Pleas. Here the goods were to become the property of the lessor on 
re-entry. Looking at the words of s. 7 of the Bills of Sale Act, 1854, the agree- 
ment is not a bill of sale, assignment, transfer, declaration of trust without dofrialay: 
or other sane of personal chattels. It is ‘‘a licence to take possession of per- 
sonal chattels,’’ but not ‘‘as security for any debt.’’ We can only apply the Bills 
of Sale Act, 1854, to those instruments which come within its terms. This agree- 
ment is not within the words of the Act which define a bill of sale. 

Other points were also raised. The houses were to be completed by a particular 
date. After that date, the lessor treated the agreement as still subsisting. I can- 
not assent to the view of the learned county court judge as to this operating as a 
waiver. Here, the point does not arise. The agreement was a continuing con- 
tract. It provided that, if the intended erections, constructions and buildings, 
drains, fences, and gardens, or any of them, should not be commenced, or should 
at any time be left in an unfinished state, and for the space of twenty-eight days 
not regularly proceeded with, there should be re-entry and forfeiture. We have 
the evidence of several persons that the houses were left in an unfinished state, and 
for twenty-eight days were not regularly proceeded with, there being no labour 
employed on the work. The answer to this was that there was a severe frost, but 
the frost is not an excuse for a delay of four months. 

Another point was whether the forfeiture took place before the bankruptcy. The 
principle is that the trustee in bankruptcy take no higher right than the assignee 
for value. He takes the property of the bankrupt subject to all liabilities, unless 
some provision of the bankruptcy laws enacts otherwise. This contract is not 
affected by any enactment. It provided that nothing in the agreement contained 
should operate as an actual or present demise of the said premises, it being the 
true intent that the lessee should have the right only to enter on the land for the 
purpose of the due performance of the agreement. That being 80, the contention 
that the order and disposition clause (s. 31) of the Bankruptcy Act, 1869 [now 
s. 30 of the Bankruptcy Act, 1914], applies, is not arguable. I am of opinion that 
the judge miscarried. The Bills of Sale Act, 1854, does not apply to this agree- 


ment. The appeal from the order must be allowed. 





o the construction of a stipulation in the 
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BRETT, L.J.—The question is as te 
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feiture. The right certainly did arise, but was saic ow eT eel 
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state and for twenty-eight days not regularly proceeded with. The builder could 
have answered this charge if he had had an answer, but, as a matter of fact, he had 
not one. : 

As to the Wimbledon property, the case is clear, but as to the Anerley property, 
the entry was made after the filing of the petition, and the trustee contends that 
the bankruptcy took away the rights of the lessor under his contract. Let us 
assume that there was a sale of the contract by the builder to a third party. The 
purchaser would take subject to the stipulation, the right of the lessor would not be 
taken away. The fact of bankruptey having occurred cannot take away his right. 


COTTON, L.J.—The question is whether the agreement is within the ordinary 
meaning of the term ‘‘bill of sale’’ as defined by s. 7 of the Bills of Sale Act, 1854. 
It is a licence to take possession of personal chattels, but is it a “‘security for any 
debt?’’ Here, there is no security for any debt at all, but the forfeiture of materials 
is to be ‘‘as and for liquidated and settled damages.’’ It has been urged that 
damages were made a debt by s. 31 of the Bankruptcy Act, 1869 [now s. 30 of the 


Bankruptcy Act, 1914]. But that is a fallacy. Damages were made provable in | 


bankruptcy as a debt, but that did not make them a debt for the purposes of any 
other Act of Parliament. There is no doubt in the present case whatever that the 
definition of the Bills of Sale Act does not apply. 

Then it is said that, even if the agreement is not void as a bill of sale that has 
not been registered, the events have not happened on which forfeiture depends. 
Assuming that they have happened, it is said that, after the happening of such 
events, the lessor recognised the contract as still subsisting, and that this is 
evidence of waiver. But there is a proviso in the agreement that, if the houses 


were left in an unfinished state and not proceeded with for twenty-eight days, there - 


was to be a forfeiture. The evidence shows that this was the case. 
Another point was that, as to the Anerley property, possession was not taken 


till after the filing of the petition. If the transfer of land and goods to a third . 


party does not take away the rights of the lessor under his contract, neither does 
the fact of the lessor having become a bankrupt. The order and disposition clause, 
with reference to the landlord not being the true owner, does not defeat his right 
so long as the goods remain in his possession. 


Appeal allowed. 
Solicitors: S. G. Ashwin; H. Montagu. 


[Reported by Frank Evans, Esq., Barrister-at-Law.] 
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[Cuancery Division (Kay, J.), November 4, 5, 11, 1884} 
[Reported 51 L.T. 746; 1 T.L.R. 54] 


Landlord and Tenant—Lease—Forfeiture—Relief—Re-entry without notice—Dis- 
cretion of court—Conveyancing Act, 1881 (44 ¢ 45 Vict., c. 41), s. 14 (1), (2) 
Under a proviso for re-entry contained in the lease lessors raetibgnal: and 
took possession of the premises for non-payment of rent and also for breach 
of covenant without having served on the tenant the notice required by s. 14 (1) 
of the Conveyancing Act, 1881, specifying the breach complained. of. The 
lessors then determined the lease and granted a lease to another tenant. 
Subsequently, the former tenant, who had been absent abroad, returned, and 
without title regained possession of the premises and refused to give up posses- 
sion to the new tenant. Thereafter the former tenant was ejected by bailiffs 
without using any unnecessary violence. In an action by the former tenant 
for wrongful entry and distress, . 

Held: by virtue of s. 14 (8) of the Conveyancing Act, 1881, the provisions of 
s. 14 (1) of that Act did not affect the law relating to re-entry for non-payment 
of rent; the court, in exercising its discretion under s. 14 (2) of the Act to 
grant relief against re-entry for breach of covenant for want of notice, would 
under the circumstances refuse such relief. 

Held, further: where a person had gained possession of property without title 
to it, such a person being a trespasser, the rightful owner was entitled to use 
such force in ejecting him provided that it did him no personal injury. 


Notes. The Conveyancing Act, 1881, s. 14, has been repealed and s. 14 (1), (2), 
(8) has been replaced by the Law of Property Act, 1925, s. 146 (1), (2), (11), 
respectively: see 20 Hatssury’s Statutes (2nd Idn.) 739, 742, 750. For the 
Forcible Entry Act, 1381, and the Landlord and Tenant Act, 1709, see 13 Hats- 
nury’s Sratures (2nd Edn.) 840, 846, respectively. ® 

Approved: Hemmings v. Stoke Poges Golf Club, [1918-19] All E.R.Rep. 798. 
Referred to: Williams v. Taperell (1892), 8 T.L.R. 241. ae 

As to tenant’s right to relief in case of forfeiture and as to landlord's right of 
re-entry, see 23 Hauspury’s Laws (8rd Edn.) 677, 705, 706; and for cases see 
31 Dicest (Repl.) 537 et seq. As to forcible entry on land in possession of tres- 
passer and as to use of reasonable force in defence of property, see 10 seca s 
Laws (8rd Edn.) 592, 743. As to expulsion of trespasser, see 88 Hatssury's Laws 
(8rd Edn.) 763; and for cases see 15 DiGEST (Repl.) 797 et seq. 


Cases referred to: . ade 
(1) Beddall v. Maitland (1881), 17 ere 174; 50 L.J.Ch. 401; 44 L.T. 248; 29 

; j pl.) 45, 2 ; 
Bee NT a, 4 Per. & Dav. 855; Arn. & H. 


; Bl. 624; 
(2) Browne v. Dawson (1840), 12 Ad. & 624; 
4 114; 10 L.J.Q.B. 7; 118 E.R. 950; 48 Digest 384, 100. 


Also referred to in argument: 
Edwick v. Hawkes (1881), 18 Ch. 
Edridge v. Hawker, 50 L.J.Ch. 


D. 199; 45 L.T. 168; 99 W.R. 918; sub nom. 
577: 15 Digest (Repl.) 796, 7498. 
) 29; & 8. 149; 5 

Price v. Worwood (1859), 4 H. & N. 512; 28 L.J.Ex. 829 f Ri 1 ) 

Jue Sg. 472; 7 W.R. 506; 157 E.R. 941; 81 Digest ae hol fe as : 
Taylerson y. Peters (1887), 7 Ad. & El. 110; 2 “en eae bt ‘ 

Dav. 644; 1 Jur, 596; 112 E.R. 412; 18 Digest ( my as Ee he 
Grimwood v. Moss (1872), TR Vikas 860; 41 eee , 289; 

J.P. 663; 20 W.R, 972; 18 Digest (Repl.) 808, 4806, 


" , 6 any 
Action by the plaintiffs, a former tenant of the Se clonk sate oped the 
wife, for damages for wrongful entry and distress by the 


and his 
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demised premises, and for assaults committed upon the plaintiffs while being 
forcibly ejected from the premises. 

The plaintiff Scott Soa! a counterpart lease, dated Nov. 22, 1881, whereby 
the defendant company demised the Cavendish Hotel, Barrow-in-Furness, to Scott 
as tenant. A rent of £75, payable quarterly in advance, was reserved by the 
lease, and Scott covenanted that he would during the continuance of the demise 
personally inhabit the house with his family, and make it his usual place of 
residence, and would not desert or shut it up and would use his best endeavours 
at all times to increase and extend the custom and business of such public-house; 
also that he would not sell upon the premises any excisable liquors other than 
such as should have been purchased from the defendant company; and also that 
he would pay the rent. There was also a power for the lessors to re-enter on 
non-payment of rent for seven days, or on breach of covenant. 

On Nov. 10, 1879, during the continuance of the original lease, Scott had executed 
a bill of sale over all the furniture and chattels then in the Cavendish Hotel, or 


which should during the continuance of that security be brought there, for securing _ 


the repayment to the defendant company of present and future debts owing by 
Scott to them. And it was provided that, if default should be made in payment, 
the defendant company might enter and seize the chattels, and either remove them, 
or remain in the hotel for the purpose of selling them. Scott remained in possession 
of the hotel until Sept. 5, 1882, when, during a short temporary absence of his 
wife, he left the hotel and went to America, without giving notice of his intention 
to do so. At this time £1,078 8s. 6d. was, according to the defendant company, 
owing from Scott to the defendant company on the bill of sale, and the rent of 
the hotel was five quarters in arrear. It was alleged that Scott had sold liquor 
bought from other persons than the company, in breach of his covenant in the 
lease, and had committed a further breach of covenant by leaving the hotel and 
going to America. Mrs. Scott, finding her husband gone, informed the defendant 


Ellis, who was then the company's agent. He, after leaving at the hotel a twenty- 


four hours’ notice, on Sept. 8, 1882, took possession on behalf of the company of 
the chattels in the hotel. On the same day the company under the proviso for 
re-entry in the lease took possession of the hotel, and determined the tenancy, for 
non-payment of rent and breach of the covenants of the lease. On Sept. 11, 1882, 
they levied a distress upon the premises, seizing goods appraised at £380 11s. 

On Oct. 14, 1882, the company granted a lease of the Cavendish Hotel to the 
defendant Ellis, and sold to him such of the chattels comprised in Scott's bill of 
sale as then remained in their hands. Up to this time the company had allowed 
Mrs. Scott to remain in possession of the hotel as manageress, and Ellis, after the 
lease to him, allowed her to continue in the same capacity, receiving a weekly 
salary, and paying the takings of the business to him. In November, 1882, Scott 
returned, having been away about eight weeks shooting in America. He had 
never written home during that period, but he denied that he had intended to 
remain away permanently. He was informed of what had taken place during his 
absence, and a correspondence ensued between him and the company, in which he 
thanked the company for their kindness to his wife, and asked to be forgiven and 
to be allowed to return to live with his wife at the hotel, and in a letter to the 
chairman of the company, dated Dec. 11, 1882, he wrote: 


“I will swear to you that I will not interfere with the business in an 


y way 
whatever, unless you will allow me to look after the ‘cellar.’ ” 


His application was not acceded to. On Jan. 10, 1883, Scott returned to the hotel, 
and began to carry on business there again, and refused to give up possession 
to Ellis. On Jan. 11, 1883, Ellis by a notice in writing dismissed Mrs. Scott from 
his service, and required her to leave the hotel, and on her refusing to do so he on 
Jan. 18, 1888, sent bailiffs to eject her and her husband from the premises. The 
bailiffs alter a struggle succeeded in doing so, but without doing any material 
injury to either the person or the clothes of either of them. 


F 
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On J anuary 17, 1883, Scott and his wife brought this action 
— nina The principal claims were for damages for the wrongful entry and 

istress; also for the wrongful entry and seizure under the bill of sale; als rs ve 
assaults committed on the plaintiffs in ejecting them; double the ‘ial : t ~ 
goods seized and sold in distress; an account of what was due to the aoe ‘ 
mare under the bill of sale; and on payment by Scott of the amount so fo me 

ri (if any) re-delivery of the goods seized. The defendants put in a Rey 
whereby they asked for an account of what was due to them for principal interest, 
and ier ee under the bill of sale; and for damages for the rand of dis 
covenants in the . i i | 
«see ease. Lillis also claimed damages for the wrongful acts of the 
_ Neville for the plaintiffs. 

Graham Hastings, Q.C., and G. B. Finch for the defendants. 


against the company 


KAY, J s stated the facts and having observed that the circumstances under which 
the plaintiff Scott went to America were such as to justify the defendants in 
supposing that he would not return, and it was not clear from the evidence whether 
he would not in fact have remained out there had he been able to obtain some 
employment, and also that under the circumstances the bailiffs did not ‘appear 
to have used unnecessary violence in ejecting both the plaintiffs from the hotel, 
continued: It is said that this forcible ejectment is a great wrong, and that this 
is a case where exemplary damages ought to be given, £100 and £200 being men- 
tioned as sums which might fairly be awarded. 

In support of this contention reliance is placed on Beddall v. Maitland (1), 
a case which came before this Division of the court, where Fry, J., referring to 
the Forcible Entry Act, 1381, says (17 Ch.D. at p. 188): 


“The effect of the statute is this, that when a man is in possession he may 
use force to keep out a trespasser, but if a trespasser has gained possession the 
rightful owner cannot use force to put him out, but must appeal to the law for 
assistance.” 
But how far is that to be carried? Can a man come into my house when I am out, 
and then say that he claims to be there, and I cannot use force to turn him out? 
I cannot think that the law would admit of anyone taking up such a position as 
that. The law on the subject was, in my opinion, accurately stated in Browne v. 
Dawson (2). In that case a schoolmaster, who had been dismissed from his office 
for some breach of the rules under which he was appointed, gave up possession 
of the schoolroom to his employers, who took possession of it and locked it up. 
He, on the next day, returned and broke into the room, and remained there for 
some days, after which his former employers forcibly ejected him. He brought 
an action against them for trespass, in which a verdict was given for the defendants 
on a plea which denied that the room was the room of the plaintiff. On a motion 
for a new trial Lorp DENMAN, C.J., said (12 Ad. & El. at p. 629): . 
‘A mere trespasser cannot, by the very act of trespass, immediately pag Aah 
out acquiescence give himself what the law understands by pipers a 
the person whom he ejects, and drive him to produce his title, 1 : e encase: 
delay, reinstate himself in his former possession. Here, ek ; ice 
of the plaintiff, the defendants had become peaceably ger mah pe mae: 
as against him; he had re-entered by a trespass; if Pee aches Siattaa 
hirn for that trespass, he certainly could not have made out a pie: 5 
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willing to submit to an account of the money due under the bill of sale, eer: 
inquiry as to the value of the goods seized, so I need say no more as to tha 
than to direct an account and inquiry accordingly. Soi ms 

Then as to the distress. The company are, it appears to me, in this dilemma, 
viz.: if the re-entry which they had previously made was good, Scott was not in 
possession, and no distress under the Landlord and Tenant Act, 1709, could lawfully 
be made; if, on the other hand, the distress was good, there had been no proper 
re-entry, and the tenancy was not determined. However, their counsel have 
-admitted that the distress was not good, and I think that the re-entry was proper 
and the distress invalid. ' 

The question, therefore, arises whether there ought to be an inquiry as to the 
damages caused by such distress. Such an inquiry would, however, be idle, as 
before the distress the company were lawfully in possession of the goods under 
their bill of sale, and all the other acts of the company were only done to fortify 
their title, so that no damage can I think reasonably be said to have been caused 


by the distress, and I decline to order any inquiry as to that. There are two mére 


questions to be decided. It is said that the tenancy has never been properly 
terminated, as the notice required by the Conveyancing Act, 1881, s. 14 (1), to 
be served upon a lessee by a lessor before enforcing a right of re-entry or forfeiture 


for breaches of covenants in the lease has not in this case been served. But it. 


would have been idle to have served any such notice in this case, as Scott had 
left the hotel, as it was supposed, never to return, and no one knéw where he was. 
However, if the Act says that it must be served before re-entry can be made, 
any re-entry made without serving it would be wrong. 

But sub-s. (8) of s. 14 provides that that section shall not affect the law 
relating to re-entry or forfeiture or relief in case of nonpayment of rent, so that 
the old law is still in foree as to that. Then sub-s. (2) of the same section 


provides that the lessee may apply to the court for relief against the enforcing of a 


right of re-entry or forfeiture, 


“and the court may grant or refuse relief, as the court, having regard to the 
proceedings and conduct of the parties under the foregoing provisions of this 
section, and to all the other circumstances, thinks fit.”’ 


“The foregoing provisions of this section’’ are the provisions as to notice contained 
in sub-s. (1); so that this, I think, gives the court a discretion to refuse relief on 
the ground of the absence of such notice where the circumstances are such that 
it would be right to refuse it. In this case there have clearly been breaches of 
covenant, partly in non-payment of the rent by Scott, and partly in his absenting 
himself from the hotel, and it is clear that the service of any notice would have 
been a mere idle form, and it seems that when Scott returned he acquiesced in 
what had been done, and recognised that all possible kindness had been shown 
to his wife by the company. He ought not, therefore, in my opinion, to be allowed 
to come now and say that the re-entry was wrongful, and claim damages for it, 
and having a discretion to refuse him any relief on that ground, I accordingly do 
refuse it. 

As to the counterclaim, there must be an account of what is due under the 
bill of sale, but it will not be necessary to express that in taking such account an 
account is to be taken of the arrears of rent, as that would, I think, be done without 
being expressed. As to the breaches of covenant, it is said that Scott purchased 
liquor from persons other than the company, and he says that the company did 
not properly perform their duty of supplying him with good liquor, but there is 
no evidence of the breach to justify me in granting an inquiry as to that. 

Lastly, as to the damages which the counterclaim asks for Scott's improper 
entry and trespass, I am not satisfied that any pecu 
from it, so that I will not grant any inquiry as to that either. On the whole I 
think it best to give such a judgment as will, so far as possible, put an end to 
this wretched litigation, and I dismiss with costs the whole of the plaintiffs’ action 


niary damage has resulted. 
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A except so far as it asks for an account i 
opt so far as : [ account of what is due under the bill 
oh a as to the value of the goods seized by the defendants pele a 
and inquiry will be taken, and the costs of which I reserve, I digrnise th aera 
claim without costs, and I reserve further consideration. Spo? 
7 dara for the defendants on the plaintiffs’ claim. 
a | rder for an aceount and inquiry against the defendants. 
a Defendants’ counterclaim dismissed. 
So icitors: D. Warde, for J. H. Pinekney, Barrow-in-F ¢G Yy 
MEM AMA Thien mete 


[Reported by A. J. Hatu, Esg., Barrister-at-Law.]} 
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Re WALLACE. Ex Parte WALLACE 


D F 
[Court or AppraL (Baggallay, Bowen and Fry, L.JJ.), October 31, 1884] 


[Reported 14 Q.B.D. 22; 54 L.J.Q.B. 298; 51 L.T. 551; 33 W.R. 66; - 
1 T.L.R, 17;-1 Morr. 246] 


Bankruptcy—Petition—Signature—Signature by attorney on behalf of petitioning 
creditor. 

E An attorney who was authorised by a power of attorney ‘“‘to commence and 
earry on, at law or in equity, all actions, suits or other proceedings touching 
anything in which [the principal or his personal estate] may be concerned,”’ 
signed a petition in bankruptcy on behalf of his principal who was the petition- 
ing creditor. 

Held: a petition in bankruptcy might be signed on behalf of the petitioning 

F creditor where the terms of the power of attorney allowed, and the terms of this 
power of attorney were wide enough to authorise the attorney to sign @ 
creditor's petition on behalf of his principal. 


Notes. Considered: Re Debtor (Na. 28 of 1917), [1917] 2 K.B. 808. . 
As to creditor’s petition in bankruptcy, see 2 Hatspury'’s Laws (3rd Edn.) 304, 


305; and for cases see 4 Diaest (Repl.) 149. 
Case referred to: 
(1) Re Frampton, Ex parte Frampton (1859), ; 
21; 33 L.T.O.S. 341; 5 Jur.N.S. 970; 7 W 

Digest (Repl.) 192, 1740. 
Appeal by the debtor from 4 receiving ad 
H_ by Mr. Registrar Brovcuam, on a creditor’s petition § 


attorney. 
The bankruptcy petiti 


1 De G.F. & J. 263; 28 L.J.Bey. 
‘RB. 690; 45 E.R. 859, L.JJ.; 4 


order made against him on Oct. 17, 1894, 
igned on his behalf by his 


y W. Richards, of Prince Edward's 


on was resented b d's 
4 1omas Picton Richards. 


Island, and signed “William Richards, by 5 eer he : 
, ae ty Z a Tr 
» signature was attested by a witness, anc the attes be . 
atinct Se the petitioner by his attorney, Thomas Picton even en = fen 
1 ates ’ The power of attorney, dated Feb. 8, 1879, empowered _P. Richards, 
on behalf of his principal, 
‘te coramence and carry 00, 0° 
suits, or other proceedings touching ; 
personal estate, may be in anywise concernes. 


The debtor appealed. 


a. ¢ Willie for the debtor. ; he 
Rr. Faughen Williams for the petitioning creditor was not called on to argu 


ause was as follows: 


in equity, all actions, 


or to defend, at law or | 
| T, or my ships, or other 


anything in which 
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BAGGALLAY, L.J.—I entertain no doubt whatever that the signature of the 
petition by the attorney of the petitioner was sufficient, provided that the power of 
attorney authorised such signature. I am satisfied that the words of this power 
are quite sufficient to authorise Thomas Picton Richards to sign the petition on 
behalf of his principal. The power of an attorney to act on behalf of his principal 
in bankruptcy matters has been undisputed ever since the decision of the lords 
justices in Re Frampton, Ex parte Frampton (1). In that case, under a general 
authority by one man to another to arrange and settle his affairs, it was held that 
the agent might instruct a solicitor to dispute an adjudication in bankruptcy. The 
present case, no doubt, carries the principle a step further, as it will decide that a 
document may be signed on behalf of the principal. But the signature was here 
essential to the doing of the act—the commencing of a proceeding touching some- 
thing in which the principal or his personal estate was concerned—which was 
authorised. 





BOWEN, L.J.—I have no doubt that Baccatuay, L.J., is right in the view ex- 


pressed by him. The power is wide enough in its terms to authorise the attorney 
to commence proceedings in bankruptcy on behalf of his principal by signing a 
petition. 


FRY, L.J.—I am of the same opinion. 
Appeal dismissed. 
Solicitors: J. 7’. Watson; Hollams, Son & Coward. 


[Reported by Frank Evans, Esq., Barrister-at-Law.] 


Re TOLLEMACHE. Ex Parte ANDERSON 


[Courr or Apprat (Sir Baliol Brett, M.R., Cotton and Lindley, L.JJ.), J 
30, February 13, 1885] y, L.JJ.), January 


[Reported 14 Q.B.D. 606; 54 L.J.Q.B. 388; 52 L.T. 786] 
Bankruptey—Proof—Debt—Judgment debt—Consideration for debt—Evidence of 
judgment. 
Although a judgment is prima facie evidence in support of a debt provable 
B aii where there are circumstances of suspicion the court has power 
0 require the claimant to prove the consideration for the debt i i 
shown, the proof will be rejected. Dia eed 


A judgment may be proved by a certified copy of th i 
g J e ent 
of the court in which it was recovered. 7 anes peel 


Notes. As to proof of debts in bankru i 
ptey and power of court to inquire i 
sideration for debt, see 2 Hausspury’s Laws (8rd Edn.) 467, 468: wen tee ae 
4 Dicesr (Repl.) 344 et seq. a 
Cases referred to in argument : 


Ex parte Bryant (1818), 1 Ves. & B. 211: , , 
17, 89. ( ) = - 211; 2 Rose, 1; 85 E.R. 83; 4 Digest (Repl.) 


Re Tollemache, Ex parte Revell (1884), 18 Q.B.D 
o : -B.D. 720; 54 L.J.Q.B. 89: 
: 316; 33 W.R. 288, C.A.; 4 Digest (Repl.) 358, 3213, pea 
e Onslow, Ex parte Kibble (1875), 10 Ch. A : 
/ ‘ - App. 878; 44 L.J.B : 
138; 28 W.R. 483, L.JJ.; 4 Digest (Repl.) 124, 1709. Shae 


Re Ritso, Ex parte Ritso (1888), 22 Ch.D. 529 
’ 80 ; ral DY ; 092 L.J.Ch. 535: y 
W.R. 873, C.A.; 4 Digest (Repl.) 168, 1474. 35; 48 L.T. 376; 81 


G 
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Appeal by Mrs. Anderson, executrix of Jame 
Mr. Registrar Pepys, rejecting a proof in the ae a i a 
Lionel Felix Tollemache, commonly called Lord Huntinctower, wh had we 
a& a dealer and coach proprietor. Bab sare aia 

n Aug. 2, 1842, an act of bank 4 

io Cagis Lael ruptcy was completed, and on Sept. 2, 1842, the 

On Dec. 21, 1872, Lord Huntingtower died. In 1878 the Earl of Dysart, th 
father of Lord Huntingtower, died, whereupon certain reversionary Parana f i 
into possession, and became available for the benefit of the creditors under 
bankruptey. On Oct. 25, 1884, a proof was tendered by Mrs. Anderson, the 
executrix of James Hall, who died on Oct. 24, 1870. By her affidavit di said 
that the bankrupt was at and before the date of the fiat indebted to Mr. Hall, and 
his estate was, as she believed, still indebted to her, as executrix of Mr. Hall in 
the sum of £561 6s. 8d. for damages recovered by Mr. Hall in the Court of 
Exchequer on Jan. 4, 1842, against the bankrupt in an action on the Case, and also 
in the further sum of £18 13s. 4d., interest on the judgment debt until the date 
of the fiat. An examined copy, certified by an assistant keeper of the public 
records, of the entry of the judgment in the entry books of judgments in the Court 
of Exchequer of Michaelmas Term 1841 was produced. The entry was as follows: 


‘*Michaelmas Term, 1841 (5th Vict.). 
Judgments, interlocutory, and final; entries of satisfaction and process, etc., 
and enrolments of deeds. 


January 4. 
London promissory James Hall against the Hon. Carlon and Haynes. 
order B. Parke William Lionel Felix Tolle- 


mache, commonly called 
‘Lord. Huntingtower, dam- 
ages £561 6s. 8d. costs.”’ 


The judgment itself could not be found, nor could the acceptance or promissory 
note of the bankrupt on which it was founded. No proof had been tendered by 
_ Mr. Hall during his lifetime, and his executrix had no personal knowledge of the 
matter. Mr. Haynes, who in 1842 had been Mr. Hall’s solicitor, was examined, 
and stated that in 1842 Mr. Hall recovered a judgment against Lord Huntingtower, 
which judgment the witness believed was recovered in an action on a bill of ex- 
change accepted by Lord Huntingtower, but although he had no doubt as to the 
judgment, he had no recollection of the circumstances under which the bill of 
exchange was given; and, having made several searches among the papers in his 
office, had been unable to find either the judgment or the bill of exchange. ee 
proof was rejected by the magistrates who held that there was not sufficient prool o 


the debt. The executrix of James Hall appealed. 


. (Sidney Woolf with him), for the executrix. 
d Yate Lee for the assignees in the bankruptcy. 
Cur. adv. vult. 


Cooper Willis, Q.C 
Winslow, Q.C., an 


SIR BALIOL BRETT, M.R.—The question raised by this appeal 
ht in refusing to admit a proof of a judgment debt. 
f an entry in the entry-book of judgments in the 


1841, that a judgment had been then 


he bankrupt. It is a short entry, 
er evidence of the judgment. 
espect of a bill of 
red 


Feb. 13, 1885. 
is, whether the registrar was 11g 
Evidence was given by means 0 
Court of Exchequer of Michaelmas Term, 
recovered by the claimant's testator against t : 
made more than forty years 9g0; and there 1s no 0 0 yaar pt 
The entry, however, shows that the judgment was pnts ar shy seme 
exchange or # promissory note, and it appears from the dates 
not many months after the bankrupt came of age. chided copy of this entry 

We entertained some doubt at first as to whether a certin Stiga 7 
was ee evidence of a judgment; but upon inquiry we find that this wa 
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proper mode of proving a judgment. ‘The original record would have been handed 
back to the party who obtained the judgment, and at one time he or his solicitor 
must have had it in his hands. It was suggested on behalf of the assignees in the 
bankruptcy that, if a person claiming to prove in bankruptcy on a judgment debt 
gives no evidence of the debt except the judgments, the proof ought to be rejected. 
This amounts to saying that the production of a judgment is in bankruptcy no 
evidence of a judgment debt, but that the consideration for the debt must be proved. 
I cannot go that length. I cannot say that, if there are no circumstances of 
suspicion, a judgment is no evidence of a judgment debt. It seems to me to be as 
good evidence of a debt as possible. But it was contended by counsel for the 
executrix that a judgment must stand as good evidence of a debt, unless the trustee 
in the bankruptcy proves that no consideration was given for the debt. I cannot 
go that length either, for it seems to me that a judgment is prima facie evidence 
of a provable debt, but that, if there are circumstances which cast suspicion on 
the judgment, or on the debt on which it was founded, the court has a right to call 


upon the claimant to prove the consideration for the debt. It would be wrong to — 


call upon the trustee to prove that there was no consideration; it is impossible for 
him to have the means of doing so. 

We must, therefore, consider whether there are any circumstances of suspicion 
in the present case, and it appears to me that there are. The fact that the judg- 
ment was obtained so very soon after the bankrupt came of age upon a bill of 
exchange or promissory note is, I think, a sufficient cireumstance in itself to entitle 
the court to call upon the claimant to prove something more than has been proved 
here. The claimant says that the judgment and the bill or note are lost. If they 
are lost it is her misfortune, and it is not to be wondered at after the lapse of forty 
years. On the ground that there are circumstances of suspicion in the case, and 
that the claimant has totally failed to prove the consideration for the debt, I am of 
opinion that the registrar’s decision was right and ought to be affirmed. 


COTTON, L.J.—I am of the same opinion. The judgment was recovered on 
Jan. 4, 1842, and the fiat in bankruptcy was issued on Sept. 2 in the same year. 
Nothing has been done to enforce the judgment, although the bankrupt lived for 
thirty years afterwards, and the judgment creditor lived till 1870. It was not until 
some years after the death of the bankrupt that any proceedings were taken to prove 
the debt in the bankruptcy. It is said that it was supposed that there would never 
be assets to pay the creditors. But although the reversionary interests have only 
recently fallen in, they were mentioned in the bankrupt’s statement of affairs, and 
he stated that some of his relations had proposed to give £25,000 for them. 

I agree that we cannot disregard a judgment if there are no circumstances of 
suspicion. A judgment is prima facie evidence of a debt. But in bankruptcy the 
court is always entitled to go behind a judgment if no consideration has been given 
for it, for this reason, that the court is bound to consider the rights of the other 
creditors of the bankrupt. A judgment may be submitted to by a defendant with- 
out any ground, but this ought not to be allowed to prejudice the right of his 
creditors, if he becomes bankrupt, to dispute the judgment. In the present case 
there is a great deal to throw suspicion on the judgment, and no explanation has 
been given. I have therefore come to the conclusion that this proof was properly 
rejected. The testator did not in his lifetime think fit to come forward to prove, 


and now, by reason of the death of parties, the necessary evidence cannot be 
procured. 


I would add that LINDLEY, L.J 
to say that, although not altogethe 
concurs in the conclusion. 


+, who heard the appeal argued, has asked me 
r for the same reasons as we have given, he 


| Appeal dismissed. 
Solicitors: J. R. Chidley; Still & Son. 
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WALTON v. EDGE 
[House or Lorps (The Ear! of Selborne, L.C., Lord Blackburn and Lord Watson 


November 27, 28, 1884] 
[Reported 10 App. Cas. 83; 54 L.J.Ch. 362; 52 L.T. 666; 
B 49 J.P. 468; 83 W.R.17;1T.L.R. 96] 


Building Society— Winding-up—Distribution of funds—P 
ing notice of withdrawal before winding-up order. 

The rules of an unincorporated benefit building society provided that inyesting 
members should be allowed to withdraw their money upon giving notice “‘pro- 
vided the funds permit,’’ and that no further liabilities should be incurred by 

c@ the society till such member had been repaid. The society was compulsorily 
wound-up, and the assets appeared sufficient to pay the outside creditors: but 
insufficient to pay the investing members in full. 

Held: notwithstanding the winding-up, the rules constituted a’ contract be- 
tween the society and its members which applied to the relations of the 
members inter se, and the investing members who had given notice of with- 

D drawal before the commencement of the winding-up but had not been repaid 
were entitled to be paid in priority to those who had given no notice of 
withdrawal. ; 
Notes. For the extent of the repeal of the Building Societies Act, 1886, by s. 7 

of the Building Societies Act, 1874, see 2 Haussury’s Srarures (2nd Edn.) 624 
and for the amendment of the Building Societies Acts, 1874 to 1940 by the Building 

E Societies Act, 1960, see 40 Hatspury’s Statutes (2nd Edn.) 45. ie 
Considered: King v. Rawlings (1890), 54 J.P. 613; Re Sunderland 36th Universal 

Building Society (1890), 24 Q.B.D. 394; Re United Citizens’ Investment Trust, 
[1931] All E.R.Rep. 324. Referred to: Re Alliance Society (1885), 28 Ch.D. 559; 
Re Mutual Aid Permanent Benefit Building Society (1885), 29 Ch.D, 182; Siburn/v. 
Pearce (1890), 44 Ch.D. 354; Barnard v. Tomson, [1894] 1 Ch. 874; Botton v. City 
F and Suburban Permanent Building Society, [1895] 2 Ch. 441; Sixth West Kent 
di Joc 1899] 2 Ch. 440; Sinclair v. Brougham, 

Mutual Building Society v. Shove, [1899] : ; ones mae 
[1914-15] All E.R.Rep. 622; Re Moss's Trusts, Moss v. Allen [1945] 1 4 |. R. 
207. oe ' id 
As to the rules of a building society forming hirano one the ae 
and its members, see 8 Havspury’s Laws (8rd Edn.) 558; and for cases see 

G7 Dicest (Repl.) 541 et seq. 

ferred to: ae ; - err 
Fass ssn Wovitick and Norfolk Provident Building Society, Ex parte Rackham 
C.A.; 7 Digest (Repl.) 542, 400. 
(1876), 45 L.J.Ch. 785, 0.A.; g setae 
val Soci 4 Ch.D. 425, n.; 82 Digest (Repl.) 647, 33. 
(2) Re-Mutual Society (1880), 2 - . life mecaieh & Co. (1882), 22 Ch.D. 61; 
pageant A any Bag Mao C.A.; affirmed sub nom. Brooks & 
5 2: 48 L.T. 83; 81 W-R. 98, U.A.5 
fh epeemam bar 57; 54 L.J.Ch. 876; 
iety (1884), 9 App. Cas. 857 ; 
Co. v. Blackburn Benefit Society sig Repl.) 517, 245. 
59 LT, 225; 88 W.R. 309, H.L.; 7 Digest (Rep!) 92" 


Also referred to in argument: ae iT. 981; 
Brownlie v. Russell (1883), 8 App. Cas. 285; 48 1 
igest (Repl.) 533, 345. | :? sq, 158; 15 Ln. 2703 
1 Seenpirity > . t Building Socvety (1866), L.R. 8 Eq. 158; 16 
Re Doncaster Permanen 9 540, 388 
81 J.P. 810; 15 W.R. 102; 7 Digest Pen) a ree 
Re Queen's Benefit Building Society (1871), © , 


dd.3 igest Repl.) 536, 361. } 
LS lage | | (Sm Barion Brett, M.R., Corron 


j t of Appea ‘etrict 

Appeal ee cetcnD 421, sub nom. Re Black oe poet jose: 
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47 J.P. 757, H.L.; 
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building society who had given notice of withdrawal were to be treated as persons 
who had ceased to be members of the society, and were to be ranked as creditors 
of the society and paid out of the assets after payment of what might be due to 
outside creditors and in priority to investing members who had not given notice 
of withdrawal. 

The Blackburn and District Benefit Society was established in 1868 under the 
Building Societies Act, 1836 (6 & 7 Will. 4, c. 32), but was never incorporated 
under the Building Societies Act, 1874. By r. 3 of the rules of the society it 
was provided that : 

‘‘Any member of this society shall be allowed to withdraw (provided the funds 

permit) sums not exceeding £10 by giving seven days’ notice, and sums €x- 

ceeding £10 by giving one month's notice, according to the printed form in the 
schedule annexed. No further liabilities shall be incurred by the society till 
such member has been repaid.”’ 


The appellant, Mary Walton, was an investing member of the society to the 


amount of £792. In October, 1881, a compulsory order was made to wind-up © 


the society, and the respondents, Henry Edge and Thomas Hayes Sheen, were 
appointed the official liquidators. Three classes of persons claimed a right to 


share in the assets of the society: First, the outside creditors, whose claims - 


amounted to £2,212; secondly, investing members who before the winding-up gave 
formal or informal notice of withdrawal to the society (this class numbered about 
514 persons, and their claims amounted to £45,122; and, thirdly, investing mem- 
bers who had not given notice of withdrawal (this class numbered about 1,926 
persons, and their claims amounted to £125,077). It was anticipated that the assets 
would not realise a sufficient sum to pay these three classes in full. With a view 
to ascertaining the rights of the three respective classes in the winding-up, the 
respondents were nominated to represent those members who had given formal or 


informal notice of withdrawal, and the appellant was nominated to represent those ° 


members who had not given any notice of withdrawal, with the view of having 
determined the order in which the different classes of members should rank as 
creditors of the society: 


Ince, Q.C., Buckley and R. Neville for the appellant. 

Macnaghten, Q.C., and Snow for the liquidators. 

H,. Davey, Q.C., and C. A. Russell for members who had given good notices of 
withdrawal. 


Rigby, Q.C., and Rotch for members who had given informal notices of with- 
drawal. 


THE EARL OF SELBORNE, L.C.—This appeal relates to the rights of withdraw- 
ing members of the Blackburn Building Society, whose members were at liberty to 
make upon this subject any contract inter se which they pleased. The question is 
as to the construction of the contract which they have made, and that depends 
entirely upon the language and the effect of the third rule. It does not appear to me 
that any other rule has any material bearing upon the question. That rule is: 


“Any member of this society shall be allowed to withdraw (provided the funds 
permit) sums not exceeding £10 by giving seven days’ notice, and sums 


exceeding £10 by giving one month's notice, according to the printed form in 
the schedule annexed .. .”’ 


In reference to that, that there is nothing in the language of the form which 
appears to me to add in any material way to the language of the rule, or to assist 
materially in placing a construction upon it. ‘No further liabilities shall be 
incurred by the society till such member hag been repaid.”’ 

The question is: What right accrued to the withdrawing member who gave notice 
not only before there was any winding-up, but when he had no information that 
any winding-up was going to take place, when nothing special is alleged to affect 
him with notice that the society was not to continue as a going concern, and when, 


H.L.] WALTON v. EDGE (Ear or Srrpornr, L.C.) 1053 
even if an objection could have been made by the directors to his notice to with- 
draw, none was actually made. The question is, what right accrued to such with- 
drawing member on the expiration of the notice required by that rule? Not a 
right to immediate payment, that is clear, unless the funds then available enabled 
the directors to make that payment. But does it follow that because the words 
“provided the funds permit’? postponed a payment which the then state of the 
funds would not permit, therefore the expiry of the notice to withdraw was to be 
of no effect? It is not contended that it was to be of no effect, and it appears to 
me that the rule must be construed without any reference whatever to a con- — 
tingency not contemplated or expressly provided for, namely, a subsequent winding- 
up of the society. The question what effect the occurrence of that contingency 
_ had upon the rights of the parties must depend first of all upon the contract itself, 
construed without reference to the occurrence of that contingency; and, secondly, 
upon the law which has been laid down as to the effect of a winding-up order. 

I put aside entirely the consideration of a subsequent winding-up before actual 
payment, and solely inquire what right accrued to the withdrawing member on 
the expiry of his notice. It is said that the words ‘“‘provided the funds permit” 
qualify the right to withdraw so that there is to be no right of withdrawal; there is 
to be in effect no withdrawal until the funds are in such a state as to enable 
payment to be made. But, to consider whether that can be the meaning of the 
word ‘“‘provided,’’ we must look at the entire context, and, first of all, inquire 
whether such a construction is consistent with the principle of a certain definite 
term of notice—in one case seven days, and in another case a month. Surely that 
means prima facie that some right accrues to the withdrawing member at the 
expiry of that notice which he had not before. In aid of that construction — 
are the very important words which follow : “No further liabilities shall x Ae 
by the society till such-member has been repaid.’’ It is admitted, I eT ‘ 
that means-after the expiry of the notice. If there are then any funds, he has 

i i i i ayment; if there are not any funds, 
iate and absolute right to receive pay ; 
” at the right, when the funds permit, to pn Roba am we has 
Il which lies in him and which is in his power to with raw, and a stop as 
am him and the society is put upon the power of ne ae habeas oe, 
liabilities until he has actually got payment; so that nothing ; sia 
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society can do in favour eit ) cin: oaataehariseseial 
; i th his contract and as between ( 
creditor can, consistently wi ' funds when they come in. I confess 
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that it would appear to me a very strange thing : faa aruveewaaececaeee 
-withdrawing members could put : 
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the contract to that effect—there is aa ee hatdine etalon eaten 
are funds, with or without winding-up, the withdrawing member. Is there 
r tition with the right thus given to the vilirw “evotelienilabiesorie 
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members had contracted with each other before the winding-up that in an sci 
which had happened before the winding-up a particular member should have a a 
to be paid off his share, or a sum which he desires to withdraw, as soon oa hace: 
funds permit, then, the moment the funds of the society are cleared from c an 
prior to his right, that right must take effect in the due course of administra ion 
under the winding-up just as it would have done before. In adjusting the rights 
of the members inter se, without going into any technical question as to the use of 
the word ‘‘creditor,’’ those members are to be preferred who, under the contract, 
‘have a right to a preferable payment out of the free assets, the free funds, when 
they exist. , 

Then what is the answer which is made to that? The only answer which I 
have heard made, and which I have been able to follow at all, has been that the 
words ‘‘provided the funds permit’’ mean the moneys which come in and are 
available to meet the liabilities of the society from time to time as long as it is 
a going concern. If that had been expressed, of course a line would have been 
drawn, as to this part of the contract, at the time it ceased to be a going concern; 
but it is not expressed, and why in a contract inter se to give one member a 
preferable right to another, assuming them to be still in one sense all members, you 
should imply a line of that kind as regards one member when the words do not 
express it and there is nothing in the nature of the contract to suggest that justice 
requires such a construction, I cannot understand. No doubt, if there were creditors 
having a right in priority, what have been called outside creditors, the funds 
would not permit this payment to be made until they had been satisfied; but they 
have been satisfied, and I cannot find in the principle or in the enactments of 
the Winding-up Act, or in the terms of this contract, anything to suggest that 
the words ‘‘the funds’’ here mean the funds which shall be realised and become 
available, in the event of a winding-up before that event occurs. 

I think it unnecessary to say more about the matter excepting that this is per- 
fectly consistent with the principles which would be applicable in the case of a 
partnership. In the case of a partnership no one partner can claim against the 
partnership assets and. funds in competition with the creditors of them all; but the 
moment that all those creditors are paid one partner may have a preferable right to 
the others and be a quasi-creditor of the concern inter se if there is anything in the 
partnership contract to justify such a preference. The sole question is whether 
that is so or not; and why that right should be taken away by the event of the 
winding-up occurring is to me a thing which it is impossible to understand. 

With regard to the authorities, there are only three which seem to me to be at all 
in point; and of those, with regard to the one which is, as far as it goes, adverse 
to the case of the appellant, namely, Re Norwich and Norfolk Provident Building 
Society, Ex parte Rackham (1) I think it is quite true that some differences have 
been pointed out which are not immaterial to the line of argument which has been 
addressed to your Lordships. As I read that case there is this, which is really 
the principal difference in my view, that there it was not contemplated that 
it should be at the option of any member having a number of shares in the society, 
amounting in the whole to a certain sum, to withdraw a part of that sum or a part 
of those shares while continuing a member in respect of the rest. But here that 
option appears to be given; he may withdraw any sum he pleases, remaining a 
member in respect of other sums or other shares. I agree that that is a distinct 
difference, that a total withdrawal from the society was contemplated in the 
Norwich Building Society Case (1), while here it is at least not manifest that 
that was contemplated. I think that it was not necessary. 

; Some cases have been pointed out where that did not happen. That is a distine- 
tion not without importance, but I think that it is not of sufficient importance 
to ‘prevent the case, as far as it goes, bearing against the argument for the appellant, 
because that case at least shows that there is nothing inconsistent either with the 
nature of the contract contained in rules of this description, or with the effect 
in point of law, of a winding-up order, in the proposition that a withdrawing 


a 


_ Whether it would be due or not, still, if the constructi 


‘Lordships to affirm the judgme 
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member, if entitled under the rule, may stand as a ie 

funds when all other creditors have ee paid off. I do ee ean 
distinction turning upon the grant of a certificate by the directors or upon : 
subsequent express allowance of 3 per cent. interest is really very material. About 
the interest there may be a question, but that is not necessary for the dediginn 
. on of the rule j 

take it to be, the result would, I think, be the same. Re Msstadah aoe “6, 
in my judgment, as in the judgment of all the judges in the Court of Appeal 
depended upon a particular rule which they construed, which I construe, aa 
which I think Sm GrorGE JESsEL, M.R., construed, as providing for the constitu- 
tion of a special and definite fund out of which alone withdrawing members were 
to be paid in a manner which was inapplicable to the state of things existing 
after the winding-up. Therefore, Re Mutual Society (2) has no application. 

With regard to Blackburn Building Society v. Cunliffe, Brooks & Co. (3) the 
case stood thus: The question was between bankers: who held deeds of the society 
against which advances had been made, and the official liquidator, the official 
liquidator not representing one class of members alone, nor the members alone, 
but representing all the contributories and also all the creditors; and unless the 
bankers had a right to hold as against all creditors and all contributories, they 
failed in their case. Payments which the bankers might have made to with- 
drawing members, if they were made out of money lent and advanced by the 
bankers and not then belonging to the society and to the credit of the society, 
could not possibly be payments made under this rule in due course, because they 
were non-existing funds, and only supplied by means of a loan, which was not 
itself legitimate. Therefore, in a case so arising all such payments were prima 
facie in a different category from those which might have been made in discharge 
of actual debts and liabilities of the society presently exigible, in respect of which 
the court thought that the bankers were entitled to stand in the same position as 
if they had been, by assignment or otherwise, subrogated to the rights of the 


‘ereditors whom their money paid. That could not possibly be the situation 


of payments made by the bankers to withdrawing members, the time for whose 
payments had not yet arisen because the society had no money to pay them. 

Any ulterior question whether the bankers might or might not have a right to 
stand in the place of those withdrawing members, if, in the course of the trig 
tration under the winding-up order; there should turn out to be a = : 
which those withdrawing members might be entitled, did not arise, bcp t 2 
could not have arisen as the case then stood; and it is pica - jer 
express any opinion as to whether or no the principle on whic t — = ie 
allowed to stand in the place of actual ia a adie pave 
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investors who deposited money, receiving for it interest at 5 per cent., and 
having certain advantages which might come afterwards, and partly from members 
who, on becoming members, were to get advances made to them out of the funds 
of the society, which they were to secure by mortgage, and to repay, generally 
speaking, by instalments that were weekly, so that there would be a periodical 
fund constituted. The object of the society was, as I have said, to invest the 
money by making advances to the different members, who were to secure the 
amount by a mortgage security, and to repay the money by instalments, generally 
speaking, week by week and month by month, until the whole was paid off. 
There would, therefore, be funds accumulating in that way. The society may 
seek to make further advances, and all this money which they receive is subject 
to be appropriated to paying the absolute liabilities which have been already 
incurred by the society. 

That being so, it is obvious that when an investing member—one who had 
put in his money to invest it—wished to call it back, nothing would be more 


reasonable than for the society to say, ‘Of course, you may have it called batk 


upon giving proper notice; but, remember this, that, as we have during this time 
been incurring liabilities from time to time, you shall not call it in and call upon 
us to pay you off, and thereby leave those liabilities unpaid. Our funds, as they 


AL 


come into our hands, must be applied by us first in paying off the debts which 


are already existing as against you before you are repaid your money.’’ I think 
it would also be very reasonable to say, ‘‘You shall not be entitled to require us 
to sell any of those mortgages which are in our possession.’’ A mortgage given 
by a member whose advances were secured by his mortgage could not be enforced 
so long as he continued to fulfil the requirement; that is to say, such a mortgage 
could not be treated as a forfeited mortgage and realised in that way, but I suppose 
it might have been sold; and I think it is probable that they intended to say, 
‘You shall not have the power of compelling us to sell such a mortgage—it may 


go on; but subject to this you shall, upon giving us a month’s notice, have the 


right to withdraw. 

If that was the object which the society had in their minds, have they not 
expressed it in r. 8? I have looked at it in a vain attempt to see that they have 
not so expressed it. It seems to me that, taking such a society, and such an 
object of the society, the words there used do really mean this, that the investing 
member has no right to be repaid so long as there are prior liabilities which remain 
unpaid, and that he has no right in order to be repaid to require the society to sell 
off or part with the mortgages which advance members have made to them, but 
that subject to those two limitations he has a right to be repaid. Why should 
he not? What is there against such a right? It was argued that he could not 
have it because there was something (I did not exactly understand what) in the 
nature of the transaction between the members of the society entering into a 
bargain of this sort which made it impossible, or illegal, or incompetent for it to 
be a binding bargain between them. I did not understand it, but it is really 
not a thing that there can be the least doubt about. If the real intention of the 
parties was, as it appears to me to have been, sufficiently expressed that the 
money was to be repaid at a particular time, then it is to be repaid. It was not 
to be repaid at once, as I have already pointed out; but what is there to prevent 
there being a contract that the society were to repay the money, although the 
time of payment was deferred? I will not call these withdrawing members 
“‘creditors,’’ for I will not beg the question. I will not speak of a ‘‘creditor’’ and 
a ‘‘debt,’’ because, as has been truly enough said, they are not strictly speaking 
creditors, and it is not strictly speaking perhaps a debt; but I do say, what is there 
to prevent this agreement on the part of the society to pay the money being an 
agreement to pay the money absolutely, although the time when the payment is 
to be made may be deferred and postponed, and because it may be said of it 
Debitum in presenti solvendum in futuro? That is what o 


ne would say of 
debt. Why should not this be treated in the same way? I veanal 


can see no reason 
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why it = If that be so, I do not think the winding 
ence. e winding-up no doubt stops all things whi ing 
coming to maturity—it stops them in that sense, but Se ane the ae 
of the parties, and when a right has been acquired in presenti i ‘ 
solvendum in futuro, I see no reason why it should not be enforced iN a eile: es 
as much as in a bankruptcy or anything else. a: 
I think that really is the whole case. I think that Sip GrorGE Jessen, M.R., in 
Re Mutual Society (2), did determine, upon the special rules of the aa in 
that case, that it was not such a matter as I have described, an absolute promise . 
to pay, but only a promise to pay out of a particular fund, which particular fund 
was destroyed at the time; and I think that no one who reads the rule which is 
quoted in that case can fail to see that it was so, and that Smr Grorce Jessez, M.R. 
was perfectly right in what he decided. I do not think it necessary to make ait 
remarks upon the other cases which have been cited, because the explanation which 
has been given of them by the Lord Chancellor perfectly meets my view. 


LORD WATSON.—I concur. 


-up makes any differ- 


Appeal dismissed. 

Solicitors: Hare & Co., for T. & R. C. Radcliffe, Blackburn; T. G. Field, for 

W. Danger, Liverpool; Chester & Co., for H. M. Richardson, Bolton-le-Moors; 
Ridsdale & Son, for Robinson & Sons, Blackburn. 

[Reported by C. E. Maupen, Esq., Barrisier-at-Law. | 


COOPER v. CRABTREE 


[Courr or Apprau (Sir George Jessel, M.R., Cotton and Lindley, L.JJ.), March 


17, 1882] 
[Reported 90 Ch.D. 589; 51 L.J.Ch. 544; 47 L.T. 5; 46 J.P. 628; 
: 30 W.R. 649] 


Trespass—Nuisance—Damage to demised propert 


etency—Injunction. a 
A landlord at premises let to a weekly tenant cannot maintain an action for 


i i in an injunction 
trespass in respect of damage to the premises, nor can he obtai j 

i i i i nless he can show that the 
to restrain a nuisance against the premises unlc tes Lice 
nuisance has caused substantial injury to his reversion. _ mii ar 
possessory rights are being seriously infringed and an award of damages 


not be an adequate remedy he may begranted an injunction. : ie 
Notes. Referred to: Mayfair Property Co. v- Johnston, [1894] ptonlp fn 
Brewery v. City of London Electric Lighting Co., Shelfer v. same 
W.R. 644. none 
As to who may sue for trespass to land in gene oo 
Kidn.) 744 et seq.; and for cases sce 48 Diaest . see “ 
for private nuisance in general, see 28 Hawseury 8 ‘ 


and for cases see 36 Dicest (Repl.) 


y—Action by landlord—Com- 


al, see 38 Hatspury’s Laws (8rd 
As to who may sue 
d Edn.) 153 et seq.; 


806 et seq- 


991: 48 L.J.Ch. 790; 80 L.T. 142; 
43 Digest 408, 258. 


Cases referred to: ‘ 
(1) Goodson v. Richardson (1874), 9 Ch. App. : 
"98 FP. 486; 22 W.R. 887, L.C. & L.JJ.5 43 Dino) Soon. a oop, 456; 
(2) Bowser v. Maclean (1860), 2 De G.P. & T- 4 G.. 18 Digest (Repl.) 16, 

6 Jur.N.S. 1220; 9 WR. 112; 45 E.R. 682, L.0.; g 


141. 
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(3) Rochdale Canal Co. v. King (1851), 2 Sim.N.S, 78; 20 L.J.Ch. 675; 15 Jur. 
962; 61 E.R. 270; 48 Digest 403, 257. : 
Also referred to in argument: 
Bickett v. Morris (1866), L.R. 1 Se. & Div. 47; 14 L.T. 835; 30 J.P. 582; 12 
Jur.N.S. 802, H.L.; 44 Digest 14, 65. 
Tucker v. Newman (1839), 11 Ad. & El. 40; 3 Per. & Dav. 14: 9 L.J.Q.B. 1; 
8 Jur. 1145; 113 E.R. 327; 44 Digest 58, 423. 
Baxter v. Taylor (1832), 4 B. & Ad. 72; 1 Nev. & M.K.B. 11; 2 L.J.K.B. 65; 
110 E.R. 382; 19 Digest (Repl.) 133, 864. 
Mott v. Shoolbred (1875), L.R. 20 Eq. 22; 44 L.J.Ch. 880; 28 W.R. 545; 19 
Digest (Repl.) 208, 1503. 
Jones v. Chappell (1875), L.R. 20 Eq. 539; 44 L.J.Ch. 658. 
Jackson v. Pesked (1813), 1 M. & S. 234; 105 E.R. 88; 36 Digest (Repl.) 306, 
528. 
Simpson v. Savage (1856), 1 C.B.N.S. 847; 26 L.J.C.P. 50; 28 L.T.0.8. 204; *21 
J.P. 279; 3 Jur.N.S. 161; 5 W.R. 147; 140 E.R. 143; 36 Digest (Repl.) 306, 
531. 


Appeal from an order of Fry, J., in an action brought by the plaintiff for an_ 


injunction restraining the defendant from trespassing and committing a nuisance. 
The plaintiff became in 1880 the owner in fee of certain cottages at Mill Thorne, 
Halifax. The defendant was the owner of land adjoining on the north side the 
land on which the cottages stood, but the exact line where one property began and 
the other ended was in dispute. The cottages were completed in 1868, and the 
gable end of one of them contained a kitchen window facing north, and an attic 
window also facing in the same direction. In 1877 the defendant, in order to 
obstruct the light of the kitchen window, and to prevent the acquisition of a right 


to the access of light thereto, erected a brick wall in front of that window, and in. 


August, 1881, he, with similar intentions with regard to the attic window, erected 
two poles thirty feet in height in front of that window, and placed on the top of 
them a hoarding opposite and only a few inches from the attic window. In conse- 
quence of complaints made by the plaintiff, the defendant fastened the poles by 
wire ropes or guys on his own side only of the poles. 

In August, 1881, the present action was commenced, the plaintiff by his state- 
ment of claim alleging that the brick wall and poles were placed on his land by 
the defendant, and that a trespass was thereby committed; that the poles and 
hoarding were an intolerable nuisance to him and his tenants, by reason of the 
constant rattling and creaking noise produced thereby; that the use of wire ropes 
increased the nuisance; that the plaintiff would be entitled to have the poles, hoard- 
ing, and ropes removed, even if they stood on the defendant’s own land; that the 
poles, hoarding, and ropes were a nuisance to his tenants occupying the said 
cottages, and that they stated that, unless the nuisance were removed, they would 
have to leave the cottages. Damage was alleged, and the plaintiff claimed an 
injunction to restrain the defendant from allowing the brick wall, poles, hoarding, 
and wires to remain on the plaintiff's land, and from committing other trespasses 
thereon, and that, in any event, the defendant might be restrained from allowing 
the poles, hoarding, and wires, to remain so as to create a nuisance to the plaintiff, 
his tenants, or his cottages. By his defence the defendant alleged that the bela 
wall, and the poles, hoarding, and wires were placed entirely “et his own land 
denied that there had been any trespass or nuisance, and stated that he had offers 
to Teceive, but the plaintiff had refused to pay, 2s. 6d. per annum for a licence to 
enjoy the light of the attic window. : 
ee Sagat sad she : ae December, 1881, when evidence was given 
@ cottage of which the windows in question 
formed part, as a weekly tenant under the plaintiff, to the effect that the creakin 
of the poles, hoarding, and wires prevented his children from sleeping in the attic 
room, and constituted a nuisance. Fry, J., held, that, there being no actual evi- 


C.A. ’ , 
] ; COOPER v. CRABTREE (Sir GEORGE JESSEL, M.R ) 1059 
DN. dS 


dence of damage to the reversi 
2 of ersioner (the erectio ing in j 
: ‘ 810 n not bein 
ee = se alas to injure the reversioner), the pists rare me gti 
on, and he dismissed the action with costs and the oendterecaee 
ed. n 


the hearing of the appeal ims i 
peal, the claims 
adechasebsriee even up: m respect of the wall and the noise caused by 


Cookson, Q.C., and FE. Ford for the plaintiff, 
Fischer, Q.C., and W. Baker for the defendant. 


SIR GEORGE JESSEL, M.R.—I must say, speaking { Te a8 
sider this a trumpery action; that is, when y a ke Sree 20h rye tae ee 
Saitek ty the plainiift, ‘The ‘sole th cei ba a es arte has been aban- 
Ae ae omplaint is that the defendant h 
put up two small poles, with a small pi % : ant has 
; ’ piece of hoarding between th i 
obstruct the window of the plaintiff’ ' Bey on eae 

; plaintiff’s cottage. iaos a 
plain enough, and he wants to do it in ae hee ie haaicaee er eet pean: 
opie a right to light over the defendant’s land aah He ee wv a 

uilding land. The defendant has not behaved unr Ke 

: he - unreasonably, as he has offered to 
give the plaintiff a licence for half-a-crown a year until the defendant wishes to 
build, but the plaintiff has declined to accept this offer. 

The complaint is the obstruction to the window. No doubt the plaintiff does 
complain that the poles were put up on his land, and he also complains of-a wall 
and of the noise occasioned by the erection. The claims as to the wall and the 
noise have been abandoned. It is clear, from the statement of claim, that the only 
injury apprehended is the stopping up of the window. It is admitted that the 
poles are some distance from the cottage wall, and it is plain that merely putting 
the poles a few inches back would not do the plaintiff much good. The strip of 
land in dispute is only .a few inches wide, and the poles are not touching the wall. 
The complaint was not of the injury to the land, but of the injury to the cottage. 
The plaintiff says his land is injured. There is no substantial injury. Putting 
sticks into land is no real injury. It is equally obvious that the structure is not 
It is merely put up to obstruct the light for a year, and might be 

y P g : 8 
Those being the facts, the plaintiff cannot maintain 
an action for trespass, because a weekly tenant is in possession of the property; 
and he cannot restrain the nuisance, because it is the weekly tenant who suffers, 
and not the reversioner. He is trying to obtain an injunction to restrain a trespass 
when he cannot maintain an action for the trespass. No authority has been pro- 
duced in favour of the plaintiff. 

It has been suggested that you cannot consider the amount of the injury, but, 
in my opinion, you are entitled to look at the amount of the injury in considering 
whether an injunction shall be granted. There is a line of cases, such as Goodson 
vy. Richardson (1) and Bowser v. Maclean (2), where, although the damages are 
nothing, the injury may be very great. In Bowser v. Maclean (2), an underground 

_passage or tramway ran through the soil of the plaintiff's estate. The estate was 
~ copyhold, and the property in the minerals therefore belonged to the lord of the 
j sain gf , to the defendant. The defendant 
manor, who had let all the mines 1n the manor 
had the right to use the underground passage in working the mines 1 the manor, 
but he also claimed a right to make and use « tramway 1) the passage 80 as to be 
sigs Pige side the manor. He had no right to do 
able to convey coals from workings outside the | 
y a ae | damage by the defendant convey- 
that, and although the laintiff suffered no actual damage D) 
at, and althoug .?P . ‘arious injury, a8 he had the right 
ing the coals under his land, he suffered most serious Mill f the intervening 
to compel the defendant to pay him a wayleave for the bts of the int g 
oy — . ‘ the wayleave rent. 
passage. The injury arose from the yas =o he - King (3). There the plaintiffs 
The same thing oceurred in Rochdale Janat d 6 ; strain millowners from 
were the owners of a long canal, and claimed the right to re’ by the defen- 

re f their mills. The quantity of water taken by the « 
taking water for the use © © le" i fere with the navigation of the canal, but 
dant’s engines was so small as not to interfere wit" ” hey had the right to insist 
inasmuch as it was the canal companys water, and they 


permanent. 
pulled down in five minutes. 
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on not being deprived of the gain to be got by letting the water at a water-rent for 
the use of the mills and engines, the action was held to be maintainable. 

Goodson v. Richardson (1) was a case of the same kind. In that case, the defen- 
dant was the owner of houses, and, in constructing works for supplying the houses 
with water, had to lay down pipes along the highway, the soil of which belonged to 
the owners of the land on each side of the highway. There was no actual damage 
by putting pipes in the soil of the plaintiff, who was one of the adjoining owners, 
but the doing so gave him the right to say, ‘‘You shall not deprive me of my 
property, without paying for it.’’ All these cases show that an injunction was the 
only remedy. An action at law for damages would have been no remedy at all. 

In the present case the injury to the light is not caused by putting the stakes into 
the plaintiff's land. The same injury would be caused if the stakes were’ put 
further back on the defendant’s land. There is nothing in the shape of a great 
injury to call for the remedy by injunction. There is no authority for the proposi- 
tion that a party who is not in possession, and therefore unable to maintain tres- 


pass, and who can show no injury to the reversion, is entitled to an injunction - 


against the continuance of a temporary obstruction. In my opinion the judgment 
appealed against is quite right, and the appeal ought to be dismissed. 


COTTON, L.J.—I am of the same opinion. I put out of consideration all the 


abandoned claims. It is said that the structure erected by the defendant prevents 
the tenants from sleeping and prevents the access of light to the window. Has it 
been shown that the trespass is of a permanent nature to so as injure the plaintiff’s 
reversion? In my opinion it has not. The action is simply an action for trespass. 
It is said that the defendant, by putting up the posts, has asserted a right to the 
land on which they have been put up. The only interference, if any, with the 
right of the plaintiff is the putting up of poles on his land. The only real objection 
to this is that the plaintiff's window has been obstructed. No trespass or nuisance 


can be complained of. The poles were not put up in assertion of a claim of right, 


but for the purpose of erecting a structure which would block up the lights to the 
windows, and this the defendant might lawfully do by placing the poles a few 
inches back. No substantial injury having been done to the plaintiff, we ought not, 
in my opinion, to grant an injunction. 


LINDLEY, L.J.—So far as I can see, the object of the action fails. The plaintiff 
has tried to bolster up his case by saying that something has been done, to prevent 
which the action was not originally brought. The action was brought to stop the 
defendant from blocking up the lights for some time enjoyed by the tenants of the 
plaintiff's property. The case is put in an ingenious way by saying that the board 
which has been erected is a nuisance, and has been erected in assertion of a claim 
of right. That was not the plaintiff’s original theory. No possessory right of the 
plaintiff has been interfered with, and therefore he cannot maintain trespass. His 
rights as a reversioner have not been infringed. He is not therefore in the position 
of the plaintiffs in Rochdale Canal Co. v. King (8) or the other cases cited, in which 


certain possessory rights were infringed. In my opinion, therefore, his appeal fails 
and must be dismissed. 


ae Appeal dismissed. 
Solicitors: Layton & Jaques, for Holyroyd & Smith, Halifax; Williamson, Hill 
& Co., for Foster, England & Foster, Halifax. 


[Reported by Franx Evans, Esq., Barrister-at-Law.] 
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HARVEY v. PRINCIPAL AND ANTIENTS OF BARNARD’S INN 


[Cuancery Drvisron (Fry, J.), August 8, 1881] 
[Reported 50 L.J.Ch. 750; 45 L.T. 280; 29 W.R. 922] 


Specific. Performance—Contract—Condition—Unfulfilled condition—Agreements 
“subject to a contract to be settled between”’ the parties and ‘‘subject to a 
proper contract and the payment of a deposit to be agreed on’’—Competency 
of action. 

By a written agreement, dated Aug. 24, 1880, the defendants agreed to sell 
to the plaintiff freehold hereditaments for the sum of £50,000 “subject to 
a contract to be settled between [the plaintiff’s solicitors] and the defendants.” 
By a further written agreement, dated Sept. 1, 1880, the defendants agreed to 
sell to the plaintiff the same property for the sum of £50,000 ‘‘subject to a 
_proper contract and the payment of a deposit to be agreed on.’” No further 
contract of any kind was concluded, the defendants refused to carry out the 
transaction, and the plaintiff claimed specific performance of the agreements. 
- Held: the reference to a contract imposed a condition which had not been 
satisfied, and there was, therefore, no concluded contract in respect of which 
a decree of specific performance could be granted. 


Notes. As to agreements contemplating execution of more formal document, 
see 8 Hatspury’s Laws (8rd Edn.) 76-77; and for cases see 12 Dicesr (Repl.) 
92 et seq. 


E Cases referred to in argument: 


Honeyman v. Marryatt (1855), 21 Beav. 14; 25 L.T.O.S. 242; 1 Jur.N.S. 857; 
affirmed (1857), 6 H:L.Cas. 112; 26 L.J.Ch. 619; 4 Jur.N.S. 17; 10 E.R. 
1236, H.L.; 12 Digest (Repl.) 79, 434. 

Crossley v. Maycock (1874), L.R. 18 Eq. 180; 43 L.J.Ch. 879; 22 W.R. 387; 
12 Digest (Repl.) 93, 529. ; 

Chinnock v. Marchioness of Ely (1865), 4 De G.J. & Sm. 638; 6 New Rep. 1; 
12 L.T. 251; 29 J.P. 279; 11 Jur.N.S. 329; 13 W.R. 597; 46 E.R. 1066, LG. 
12 Digest (Repl.) 149, 945. 

Winn v. Bull (1877), 7 Ch.D. 2 
12 Digest (Repl.) 94, 544. Latter 

Rossiter ng Miller (1878), 3 App. Cas. Wem eee ae 10; 39 L.T. 173; 42 J.P. 
904: 26 W.R. 865, H.L.; 12 Digest (Repl.) 95, 545. Re. 

oiits v. Pcople’s Café Co. (1881), 45 L.T. 187, C.A.; 12 Digest (Repl.) 162, 


risa ~ sie Ae ped es Be 
Hussey v. Horne-Payne (1879), 4 App. Cas. 811; 48 nahn 846; 
AS J.P. 814; 27 W.R. 585, H.L.; 12 Digest (Repl.) 80, £40. 


against the defendants, the princi- 


9;.47 L.J.Ch. 189; 42 J.P. 230; 26 W.R. 230; 


the plaintiff, Charles Henry Harvey, Ne co a et 
Re fada'gadents cf Barnard’s Inn for a decree of specific performance 10 respec 


g na g c . i =! L the © tatement 


pee ecto: alone. ; sreoment in writing made on Aug. 24, 

Lg ce eaten Taint, the defendants agreed ys oo 
oti -egebien oo wp to purchase from the defendants certain freeho ; te aig 
apse dea oui is Tan Holborn, for the sum of £50,000, - Saetote 
ne vseitieh i ie tiheatween Messrs. Carr, Fulton, and Oarr; the pla 
— ty the defendants.” It also alleged that by a a 
esseaaliors on Sept. 1, 1880, between the defendants ciate er 
“hire alr agreed to sell to the plaintiff the aloreasie Se oda os 
£50) 000 ‘subject to a proper contract and the paymen 


agreement in 
plaintiff, the 
sum of 
agreed 
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on.’ It also alleged that the plaintiff and his solicitors had always been and 
were then ready and willing to settle and enter into a contract, but the defendants 
refused to carry out the above agreements. The plaintiff therefore on April 21, 
1881, commenced this action, claimed specific performance of the several agree- 
ments. ; 

North, Q.C., and C. T. Simpson for the defendant. 

Cookson, Q.C., and Boome for the plaintiff. 


FRY, J.—I am of opinion this demurrer must be allowed. The first agreement 
on which the plaintiff sues is one made on Aug. 24, 1880, by which it was agreed 
that the plaintiff should buy the property at the price of £50,000, “‘subject to 
a contract to be settled between Messrs. Carr, Fulton, and Carr, the plaintiff's 
solicitors, and the defendants.’’ It is alleged by the plaintiff that no such contract 
has been settled, though he says he is and always has been ready and willing to 
settle one. I am of opinion that no contract exists between the plaintiff and 





defendants. If the matter was res integra, I believe I should have thought that. 


wherever it is the common case that there is to be a future contract, both parties 
state that there is no existing contract. However reasonable that view may be, 


it is not the law. And there are cases in which, though there be a reference to_ 


a contract to be signed, the courts have nevertheless held there is a binding 
contract. 

In the present case, the reference to a contract to be settled appears to me to 
impose a condition, and the allegation says that the so-called contract is not 
to be binding except on the condition of a contract being settled, and as that 
agreement never was carried into effect, there was no contract at all. There is 
another difficulty in respect of the first contract sued upon, namely, that a second 
and different contract is alleged, which is only consistent with the former allegation 


if there has been a novation, by which the first contract has been cancelled.. 


Therefore, on that ground, I could give no relief on the contract of August. I come 
then to the contract of September. The allegation in respect of that is similar 
to the allegation in respect of the former, except that a different agent is alleged, 
and it is “‘subject to a proper contract and a payment of a deposit to be agreed 
upon,’’ instead of ‘‘a contract to be settled.’’ Those words very explicitly state 
that there is to be a future agreement between the parties; in other words, that 
they have agreed to agree, and that amounts to nothing. There is no agreement 
with any binding effect alleged, and it is beyond the power of the court to make 
an agreement for the parties or to force persons to agree. The demurrer will be 
allowed; or, as I understand the parties prefer it, I dismiss the action with costs. 


Solicitors: Carr, Fulton & Carr; J. Plaskitt. 
_ [Reported by W. ©. Biss, Esg., Barrister-at-Law. | 
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R. v. McDONALD 


[Courr For THE CONSIDERATION oF Crown Case 
‘ 8 Reserven (Lord Coleridg 
Cave, Day, A. L. Smith and Wills, JJ.), May 9, 1885] (Lord Coleridge, C.J., 


R . 
' [Reported 15 Q.B.D. 823; 52 L.T. 583; 49 J.P. 695; 33 W.R. 735; 
1 T.L.R. 465, 561; 15 Cox, C.C. 757] 


ee 
Act, 1916 (6 &7 Geo. 5, c. 50), By CEO al Pees 
, 60..5, c, 50), ¢. 1 (1). 
I nfant—Capacity—Bailee of goods—Larceny—Liability of infant. 

Cc M., an infant, entered into a contract for the hire of goods which he agreed 
to purchase by quarterly instalments. Having taken delivery of the goods, 
he paid the first four instalments, and then sold part of the goods to a third 
party. On his indictment for larceny as a bailee under s. 3 of the Larceny Act, 
1861, his counsel contended that there was no case to go to the jury since, 
M. being under age when he entered into the contract, it was void, and, there- 

D fore, did not operate to create a bailment within the meaning of the Act. “The 
court let the case go to the jury who found M. guilty but reserved the point. 
On a Case Stated, 

Held: apart from the contract, which was void by reason of M.'s minority, 
the bailment was completed on the delivery which created in M. the special 

property in the goods contemplated by s. 3 of the Larceny Act, 1861, and M. 

E having converted the goods, he was guilty of larceny within the meaning of that 
section. 

Notes. Section 3 of the Larceny Act, 1861, which dealt with larceny by a bailee, 
has been replaced by the proviso to s. 1 (1) of the Larceny Act, 1916: see 5 Hats- 
pury’s Statutes (2nd Edn.) 1012. 

As to infant’s liability for tort founded on contract, see 21 Harssury’s Laws 

F (8rd Edn.) 150; as to infant’s criminal capacity, see 10 Hausnury’s Laws (8rd 

Edn.) 287; as to larceny by 4 bailee, see ibid., 768 et seq. For cases see 28 DicEst 
(Repl.) 523, 524, 14 Dicrsr (Repl.) 59, and 8 Dierst (Repl.) 55 et seq. 


Cases referred to in argument: 
Mills v. Graham (1804), 1 Bos. 
; 57, 21. : 
G R. v. Robson (1861), 


& P.N.R. 140; 127 E.R. 413; 8 Digest (Repl.) 


Le. & Ca. 93; 31 T,.3(M.0.192 3°56 Ts 402; 26 J.P. 179; 
8 Jur.N.S. 64; 10 W.R. 61; 9 Cox, C.C. 29, C.C.R.; 3 Digest ey 55, 5. 
Wright v. Leonard (1861), 11 C.B.N.S. 258; 30 L.J.C.P. 865; be in 110; 8 
Jur.N.S. 415; 9 W.R. 944; 142 E.R. 796; 28 Digest eg as eg ie 

ie cWalla® * aa6+ 81 L.J.Q.B. 573 5 L.T. 607; 26 J.P. 228; 

lett v. Wells (1862), 1 B. & S. 836; 311 

an Wie 762; 10 W.R. 229; 121 E.R. 924; 28 ah is wate me 
5g (1863), 14 C.B.N.S. 45; 2 New Kep. 6; 82 L.J.C.F. ; 
ores rs, 1825; 11 W.R. 644; 148 E.R. 860; 28 Digest (Repl.) 


523, 402. 
Jennings v. Rundall (17% 
523, 401. | 
R. v. Wilson (1879), 5°Q.B.D. 28; 49 EFM. 38 
u W.R. 807; 14 Cox, C.C, 878, Sagem t a 
R. vy. Matthews (1878), 28 L.T. 645; 12 Cox, Ve. 
“oT J.P. 696, C.C.R.; 15 Digest (Repl.) 1050, 10,339. 


; , indictment 0 
Case Stated for the opinion of the court with sot : aeraest me 
a ay ew ener aoa, sa arf a Rate Quarter Sessions, 
The prisoner, John Lawrence McDonald, was | Brown. At the 
eee aa a bailee of goods, the property of James Bee tarts st 
trial it wns proved that in March, 1884, Brown, ® draper 


19) R Term Rep. 835; 101 Byes 1419; 98 Digest (Repl.) 


8; 41 L.T. 480; 44 J.P. 105; 28 
(Repl.) 1121, 9045. 


489; sub nom. R. v. Mathews, 


f John 
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es - hich 

i ‘niture to McDonald under a hiring agreement, the terms of whic 
aoe ae Brown thereby let on hire and McDonald agreed to hire a Burs 
scheduled to the contract which goods had been placed in a certain dwe se < 
house, for a term of 42 months, at the sum of £8 per quarter, payable ares “x 
quarter days. It was agreed that McDonald would not injure or damage : seit 
or give any bill of sale upon them or remove them without the consent Oo aa : 
and that, if the instalments were not duly paid or if any execution were levie He 
the goods, Brown should have power to re-take possession of and remove Gatien 8. 
It was further agreed that the goods should not belong to McDonald until t 7 
had been fully purchased and paid for, but that until default by him he shoul 
hold and enjoy them, paying interest on the total amount of 5 per cent. per 
annum monthly or quarterly. It was proved that McDonald paid the first four 
instalments and no more, and that afterwards, without notice to or the consent or 
knowledge of Brown, he removed part of the goods and sold them. It was also 
proved that McDonald was born on May 21, 1865, and was not of full age when 


he entered into the contract. An objection was thereupon raised by his counsel | 


that there was no case to go to the jury inasmuch as the only larceny attempted to 
be proved against McDonald was larceny of goods of which he was at the time 
bailee by virtue of the contract set out, whereas, as McDonald was under age when 
he entered into the contract, it was void, and, therefore, did not operate to create 
a bailment within the meaning of the Larceny Act, 1861. Quarter Sessions let the 
case go to the jury, but reserved the point. The jury found McDonald guilty. 


Bernard Coleridge for McDonald. 
McKellar for the Crown. 


LORD COLERIDGE, C.J.—I am of opinion that this conviction must be 
affirmed. The prisoner is stated in the Case to have been indicted for larceny ‘‘as 
a bailee.”’ 
s. 3 of the Larceny Act, 1861, which enacts that: 


‘Whosoever, being a bailee of any chattel, money, or valuable security, shall 
fraudulently take or convert the same to his own use or the use of any person 
other than the owner thereof, although he shall not break bulk or otherwise 
determine the bailment, shall be guilty of larceny, and may be convicted 
thereof upon an indictment for larceny.” 


I will assume, however, that the words ‘‘as bailee’’ are material. That being so, 
it is said on behalf of the prisoner, that he cannot be convicted on such an indict- 
ment, because he obtained the goods, in respect of which he was indicted, on a 
contract which is void; that since, by reason of his infancy, he could not enter 
into a contract, he could not be guilty of larceny as a bailee. 

A contract certainly does arise out of a bailment, but on the other hand there 
may be a complete bailment without a contract. A bailment, according to the 
definitions, is a delivery of goods in trust, upon a contract, express or implied, 
that the trust shall be duly executed, and the goods restored by the bailee as soon 
as the purpose of the bailment shall be answered. Bailment is then completed by 
delivery; it is a delivery of goods in trust. Here the goods were delivered in cir- 
cumstances which created a special property in them, and, while that special 
property existed, the prisoner, if he abused that special property, was guilty of 
larceny under the statute. The Act was passed to provide against this kind of 
crime. In my opinion the prisoner, though a minor, has been guilty of this offence 
because he had a property under the bailment separate from any contract. 


CAYE, J.—I agree that this conviction must be supported. Bailment is a de- 
livery of goods upon a condition, and, though in the case of an infant a contract 
cannot be implied, the delivery upon condition nevertheless exists. In my opinion 
the delivery on condition creates a property in the goods as against the world until 
the condition is fulfilled, and the infant can maintain an action even if the real 
owner of the goods disturbs him in the possession of that property. The law recog- 


It is doubtful whether the words ‘‘as bailee’’ are rendered necessary by 


B 


G 
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A nises a special property such as that created by the delivery of the furniture in the 
present case, and in my opinion the prisoner is a bailee, and though he cannot be 
liable in an action of contract, he is within the mischief of the Act. ;: 
was, therefore, in my opinion, right. 


DAY, A. L. SMITH and WILLS, JJ., concurred, 


B . Conviction affirmed. 
Solicitors : Ford, Lloyd, Bartlett & Michelmore; Hamlyn & Hutchins. 


The conviction 


A doubt having been expressed by one of the learned judges who formed the court 
when the above decision in R. v. McDonald was given, as to the correctness of 
the decision, the case was re-argued upon the 20th inst., before’ a court composed 

C of the following judges, viz.: Lorp Cotermer, C.J., Grove and Denman, JJ., 
Pottock, B., Frexp, J., Houppuesron, B., Manisty, Hawkins, Marnew, Cave, 
Day, A. L. Suir, and Wits, JJ. Previously to the commencemént of the argu- 
ment Lorp CoLerince, C.J., said that the court did not intend to sit as a court of 
appeal from the Court for Crown Cases Reserved as composed on May 9, but were 
about to sit, because of the doubt already referred to, in order to consider, with the 

D assistance of the learned counsel engaged in the case, the soundness of the judgment 
delivered by that court; and did not intend by any judgment they might give to 
affect the record of that judgment. After hearing an elaborate argument on the 
part of both the counsel for the prisoner and the counsel for the prosecution, the 
learned judges retired to consider their judgment; and upon returning into court 
Lorp Cotermnce, C.J., announced that the majority of the judges were of opinion 

E that the conviction had been rightly upheld on the previous occasion. 

[Reported by R. C. Guen, Esgq., Barrister-at-Law.] 


BRIDGER v. SAVAGE 


(Court oF APPEAL (Sir Baliol Brett, M.R., Baggallay and Bowen, L.JJ.), July 2. 
G 1835] <P op? 
ed 15 Q.B.D. 363; 54 L.J.Q.B. 464; 53 L.T. 129; 
49 J.P. 725; 88 W.R. 891] 
4 t for principal— 
tract—Agent employed to be 
Gaming Act, 1845 (8 & 9 Vict., c. 109), s. 18. 
fendant on commission to make bets for him 
‘to pay the winnings over to him (the 
e amount which the defendant had 


[ Report 


Gaming—Betting—Wagering con 
Principal's right to recover— 
The plaintiff employed the de 
on races, and, when a bet was won, : 
plaintiff). In an action by the plaintiff for th 
poepten 3 ie 4 vontracts by way of 
‘Held: the Gaming Act, 1549, s. 18, applied only to ang sian 


wagering, and so the plaintiff was entitled to recover the sun 
’ 


the defendant. / rae oe 
u Beyer v. Adams (1) (1857), 26 ss ecg? on + 418: Cheshire v. Vaughan, 
( ‘ i - cy ’ 4 so : . 
Notes. Considered: Harvey v. Hart (1894), 2 gm 351. Referred to: Cohen v. 


[1920] 8 K.B. 240; Jeffrey v. Bamford, [1921] 2” 1908) 2 K.B. 696; Hdwards 

Kittell (1889), 22 Q.B.D. 680; Hyams v. Stuart King, (1999) 

vy. Motor Union Insurance, {1922} 2 K.B. 249. oh PR (acd 
“As to agent and principal in gaming contracts, voy : a oetiasomealal 

dn.) 176 et seq.; and for cases see 25 DiGEsT (Repl.) a. ) 8 

Act, 1845, «. 18, see 10 Havssury’s Srarures (2nd Iidn.) (99, 
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Cases referred to: 
(1) Beyer v. Adams, Re Law, Arkell’s Claim (1857), 26 L.J.Ch. 841; 30-L.T.0.S. 


8; 3 Jur.N.S. 709; sub nom. Byers v. Adams, Re Law, 5 W.R. 795; 
25 Digest (Repl.) 435, 168. | 
(2) Tenant v. Elliott (1797), 1 Bos. & P. 3; 126 E.R. 744; 1 Digest (Repl.) 512, 
1473. . 
(3) Johnson v. Lansley (1852), 12 C.B. 468; 138 E.R. 989; 25 Digest (Repl.) 
444, 260. . 
(4) Beeston v. Beeston (1875), 1 Ex.D. 18; 45 L.J.Q.B. 230; 33 L.T. 700; 40 a Fe 
152; 24 W.R. 96; 25 Digest (Repl.) 485, 169. 
(5) Sharp v. Taylor (1849), 2 Ph. 801; 14 L.T.O.S. 1; 41 E.R. 1158, L.C.; 
36 Digest (Repl.) 580, 1388. 
(6) Fitch v. Jones (1855), 5 E. & B. 238; 24 L.J.Q.B. 298; 25 L.T.O.S. 160; 
1 Jur.N.S. 854; 8 W.R. 507; 8 C.L.R. 1226; 119 E.R. 470; 6 Digest (Repl.) 
139, 996. . 


Also referred to in argument: 
Read v. Anderson (1882), 10 Q.B.D. 100; 52 L.J.Q.B. 214; 48 L.T. 74; 47 J.P. 
811; 31 W.R. 458; affirmed (1884), 18 Q.B.D. 779; 53 L.J.Q.B. 582; 51 
L.T. 55; 49 J.P. 4; 82 W.R. 950, C.A.; 25 Digest (Repl.) 484, 156. 
Oulds v. Harrison (1854), 10 Exch. 572; 24 L.J.Ex. 66; 24 L.T.O.S. 220; 3 W.R. 
160; 3 C.L.R. 353; 156 E.R. 566; 6 Digest (Repl.) 108, 815. 


Appeal by the defendant from a decision of Lorp Cotertmpér, C.J., on an action 
by the plaintiff for money had and received by the defendant to the use of the 
plaintiff. 

By the Gaming Act, 1845, s. 18: 


“, ., All contracts or agreements, whether by parole or in writing, by way of 
gaming or wagering, shall be null and void; and... no suit shall be brought 
or maintained in any court of law and equity for recovering any sum of money 
or valuable thing alleged to be won upon any wager, or which shall have 
been deposited in the hands of any person to abide the event on which any 
wager shall have been made.”’ 


Grantham, Q.C., and Parsons for the defendant. 
Kemp, Q.C., and Gore for the plaintiff. 


SIR BALIOL BRETT, M.R.—In my opinion it is impossible to disagree with 
Lorp CoterinGe, C.J., on his finding as to the facts. There was a direct conflict 
of evidence, and he did not believe the defendant. The plaintiff employed the 
defendant to make bets, and to receive money when he won and pay it over 
to the plaintiff, and the defendant agreed to do so for a consideration—that is, 
for the commission which the plaintiff was to pay him. The defendant then 
made bets and won. The persons with whom he made the bets need not have 
paid their losses, and could not be compelled to pay, but they did pay. The bets 
then were over and done with, and the defendant has received money which he 
has agreed to hand over to the plaintiff. 

That contract is perfectly legal. It was contended for the defendant that the 
Gaming Act, 1845, s. 18, makes that contract illegal. The answer is that it has 
repeatedly been held by the courts that the statute applies only to the original 
contract between the two persons who make the bet, and does not apply to such 


a contract as the present. In Tenant v. Elliott (2), Buturr, J., said (1 Bos. & P. 
at p. 4): : 


‘‘Is the man who has paid over money to another’s use to dispute the legality of 
the original consideration? Having once waived the legality, the money never 
shall come back into his hands again. Can the defendant then in conscience 
keep the money so paid? For what purpose should he retain it? To whom is 
he to pay it over; who is entitled to it but the plaintiff?" 


G 
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In the same case, Eyre, C.J., said: 


“The defendant is not like a stakeholder. 
has received money to another’s use on a 
to retain it, and that not even at the desir 
think he cannot.”’ 


The question is, whether he who 
n illegal contract can be allowed 
e of those who paid it to him? I 


It is difficult to see what could be more distin 
in Johnson v. Lansley (3) applies the same 
In Beeston v. Beeston (4), Potuock, B. 
thus (1 Ex.D. at p. 15): 


“There was money in the hands of the defendant belonging to the plaintiff, 
and, therefore, good consideration for the bill. The statute is directed against 
suits brought for recovering on any contract by way of wagering. That applica 
to actions brought by one party to a wager against the other, or by either 
party against the stakeholder.”’ 


ct than this language. The decision 
principle to horse-racing transactions, . 
, explained the application of the statute 


There are also other cases which show that the contract between the principal 
and the agent is not affected by the statute. ; 

The decision in Beyer v. Adams (1) is, no doubt, an authority for the argument 
on behalf of the defendant, but it is not binding on the Court of Appeal, and I am 
of opinion that the time has come to say that it was a wrong decision, and must 
be overruled. The view which prevailed in that case was challenged in Beeston v. 
Beeston: (4) by Ampuuett, B., whose judgment is very much more fully reported 
in the Law Tres than in the Law Reports. He cited Sharp v. Taylor (5), and 
his judgment shows that the decision of Lorp Corrennam in that case was contrary 
to Beyer v. Adams (1). For these reasons, I am of opinion that the appeal ought 


to be dismissed. : 


BAGGALLAY, L.J.—I am of the same opinion. On the question of fact, I 
agree with the finding of Lorp Corertpcr, C.J. As to the law, the only case 
in the defendant’s favour is Beyer v. Adams (1), but Sharp v. Taylor (5) had 
been decided eight years earlier, and was not cited to Stuart, V.-C. If it had 
been brought to his attention, I think that he would have decided otherwise. It 
is contended for the defendant that the contract involved a betting reece 
but that contention is met by the following observations of Pottock, B., in Beeston 


v. Beeston (4) (1 Ex.D. at p. 16): 


. “The only thing to be said on th 
plan, such betting as was 1n con 


e other side is that, this being a pre-arranged 
templation was illegal, eae 7 80 ni 
i 1710], nor [Gaming Act, 1835}, because 
Sab at nat ani Sopp tame Fs ects i parties wagering, and the 
Pre ie hot, 1845) ps makes such contracts null and void, and not illegal, 
C is deaty expressed in Fitch v. Jones (6) | +a 
on that the defendant fails on the question of law. 
of fact I have nothing to add. The pie 
on the authorities. The contract between the 
but only void. A man who pays a 
but only waives the protection of the 
d title to the person whom he 
t does not give a title to his 
The agent receives 
and the consequence 
principal are not 


nl 


I am of opini 


BOWEN, L.J.—On the question 
think, is clear, both on principle and , 
o make the bets is not illegal, 
bet when he has lost it does nothing wrong, be 
Gaming Act, 1845, and, moreover, he a oes # 

ays. Then, can it be said that payment ad peter nn 
a al? I am of opinion that 16 1s imposs! ghoeebner 
“ bebalt of his principal money er tas 1e | 
is that an action for money received wi 


persons wh 


The rights of the 
teral transaction between the agent and th 


affected by the infirmity of the ene to the authorities, in my opinion, Tenant 


he made the bet. ‘ntiff’s claim; Johnson v. 
perealitt rie d | avenion vy. Beeston (A), 


y. Elliott (2) is directly in p | | 

ae he decision in 
Lansley 7 also al “7 sal igen cette, tie, al 
Auruvett, B., pu 2 


oint, and supports the 
principle. In 
round. 
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i he court that it is not law, 
Beyer v. Adams (1), I agree with the other members of t e court 
oe ought to be considered as overruled. As to the distinction between a bill 
and money, which has been suggested on behalf of the defendant, it is too fine to be 


supported. pore 
Appeal dismissed. 


Solicitors: Baker, Blacker ¢ Co.; Palmer ¢ Bull, for Lamb & Evetts, Brighton. 
[Reported by P. B. Hutcutns, Esq., Barrister-at-Law.] 





VON BROCKDORFF v. MALCOLM 


[Cuancery Division (Pearson, J.), June 29, 30, 1885] 


[Reported 30 Ch.D. 172; 55 L.J.Ch. 121; 53 L.T. 263; 
83 W.R. 934] 


Power of Appointment—Special power—Ezercise—Ezercise by will—Gift by will 
of all property over which testator should have ‘‘any beneficial disposing 
power’’ at the time of his death. 

By deeds dated respectively Mar. 28, 1845, and Aug. 8, 1851, a life interest in 
a fund of personalty was conferred on G.J.M. and after his death the trustees 
were directed to hold the fund on trust for all and every or such one or more 
exclusively of the other or others of the children or grandchildren or other issue 
of G.J.M. to be born in his lifetime, in all respects in such manner as G.J.M. 
should direct and appoint by deed or will, with remainders over. It was further 
provided that it should be lawful for G.J.M. before or after marriage to appoint 
not more than one half of the income thereby provided for him during his life 
in favour of his widow during widowhood. In contemplation of his marriage 
with O., in 1860 G.J.M. by deed appointed that after his death one half of the 
income of the fund should be paid to O. during her widowhood, and provided 
that, if O. should predecease him, he might revoke the appointment. The 
marriage took place, but in 1866 O. died. In 1876 G.J.M. re-married. By 
his will dated May 29, 1877, G.J.M. directed that his executors should repay 
to the trust fund money advanced to him out of that fund. After making 
various bequests, G.J.M. also gave, devised and bequeathed ‘‘all the real and 
personal estate and effects whatsoever and wheresoever whether in possession, 
reversion, remainder or expectancy over which at the time of my decease I shall 
have any beneficial disposing power by this my will, and which I do not other- 
wise dispose of by will or codicil, to my trustees upon trust”’ to sell and convert 
the same so far as not consisting of money and to invest the proceeds and 
money and to hold the resultant fund for his wife and issue, all of whom were 
objects of the powers of appointment conferred on him by the deeds of 1845 and 
1851. By a codicil dated May 28, 1877, G.J.M. revoked the deed of appoint- 
ment of 1860. In 1884, G.J.M. died. On a question as to the effect of the 
residuary devise and bequest, 

Held: the powers of appointment conferred on G.J.M. by the deeds of 1845 
and 1851 were effectively exercised, especially having regard to the codicil, 
which, although unnecessary to render the appointment of 1860 ineffective, 


confirmed the intention of G.J.M. to exercise his powers of appointment by 
his will. 


Notes. Considered: Re Cotton, Wood v. Cotton (1888), 40 Ch.D. 41. Applied : 
te Milner, Bray v. Milner, [1895-9] All E.R.Rep. 598; Re Rickman, Stokes y. 


A 


a 


| 
j 
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Rickman (1899), 80 L.T. 518. Considered - R 
Weston, [1904-7] All E.R.Rep. 174; Re W 
Becomes ye Gheoacrs to: Re Paget, Re Mellor, Mellor v. Mellor 
), oS = n, ompson v. Thompson, [1906 ‘ 

pees 8 Settlement Trust, Wanklyn v. Streatfeild, 1916) 1 oe or ae iv 
oa ain v. Mackenzie, [1916] 1 Ch. 125: Re Paul, Public Pruktay v SEES 
Se 1} 2 Ch. a Re Slack’s Settlement, Re Slack, Butt v. Slack, (1923) 2 Ch 350; 

e Beresfords Will Trusts, Sturges v. Beresford, [1938] 3 All BR 566; Re 
Holford 8 Settlement, Lloyds Bank, Ltd. v. Holford, [1944] 2 All E.R 462: Re 
Latta’s Marriage Settlement Trusts, [1949] 1 All E.R. 665; Re Bnight Re Hoan, 
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e Weston’s Settlement, Neeves v. 
elford’s Will Trusts, Davidson v. David- 


_ Midland Bank Executor and Trustee Co. v. Parker, [1957] 2 All E.R. 252 


c 


As to the exercise of powers of appoi i 
ppointment by will, see 830 Hatssury’s L 
(8rd Edn.) 245 et seq.; and for cases see 37 Dicesr 412 et seq. nd 


Case referred to: 
(1) Ames v. Cadogan (1879), 12 Ch.D. 868; 48 L.J.Ch. 1O2es Ad 1b ote on 
W.B. 905; 87 Digest 453, 559. , ' 


Also referred to in argument : 
Cowz v. Foster (1860),-1 John. & H. 30; 29 L.J.Ch. 886; 2 L.T. 797; 6 Jur.N.S. 
1051; 70 E.R. 649; 37 Digest 450, 536. : 
Ferrier v. Jay (1870), L.R. 10 Eq. 550; 89 L.J.Ch. 686; 23 L.T. 302; 18 W.R. 
1130; 37 Digest 451, 537. 
Re Teape’s Trusts (1873), L.R. 16 Eq. 442; 43 L.J.Ch, 87; 28 L.T. 799; 21 W.R. 
780; 37 Digest 451, 541. 


Special Case stated for the opinion of the court in an action brought by the widow 
of a testator, Admiral G. J.-Malcolm deceased, against the testator’s children, his 
executors and the trustees of the settlement of Anna Shaw deceased, to determine 
whether the testator had by his will exercised a power of appointment vested in him 
by the settlement of Anna Shaw. 

By an indenture, dated Mar. 28, 1845, and a deed-poll dated Aug. 18, 1851, under 
the hand and seal of Anna Shaw, leasehold premises and stocks, funds, and securi- 
ties, the property of Anna Shaw, were vested in trustees, on trust, after her death, 
as to and concerning one moiety of one equal fourth part or share of and in the trust 
premises, to pay the income thereof to G. J. Malcolm during his life, and after 
his decease on trust for all and every or such one or more exclusively of the other 
or others of the children or the grandchildren or other issue to be born in his life- 
time, at such age, day, or time, or respective ages, days, or times, and (if more 
than one) in such proportions and with such limitations over for the benefit of oie 
children,’ grandchildren, or other issue, or some or one of them, and with igo 
provisions for the maintenance and education and advancement in the ye iat 
such child or children, grandchild, or grandchildren, or other ae er Ms ee 
restrictions and in all respects in such manner as G. Sp pier mere ie asp 
appoint, by deed or by his will, or any testamentary writing, an é 


ildre d child of 
irecti i i t for all and every the children an 
ie os being © “ps rould attain the age of twenty-one years, 


i } 

_ J. Malcolm, who, being a son or sons, § . : 
bake being a tera or daughters, should attain that age or — = 
that age " equally to be divided between such children, if more than Ts _ ae 
in somxnon their respective executors, pee and Re : er: 

i , for that one; anc ihere sh | 
phosit be. bus.one such child, thes 0 ptr aa more exclusively, of 


no such child, then in trust for all and were toe, Isabella Forbes 
sage (itn er, andthe children, grandchildren, and ree 
Shaw, pea aaieaen ided foster thet it ghould be lawful for G, J. Malcolm, “ alt 
wren hath sera - deed or will, to appoint any part not para etter hl 
of the clear yearly vai thereby provided for him during his life if she should 80 


Malcolm during her life, 


wife or widow for the time being of G. J 
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long continue his widow, such eddie nein, vA have priority over the trusts therein- 
lared in favour of his child or children. . 

ee died on June 27, 1856. By a deed-poll dated June 12, 1860, under 
the hand and seal of G. J. Malcolm, and executed prior to his marriage with his 
first wife, Ottonie Louise Charlotte Frederiche, Baroness von Dungern, G. J. Mal- 
colm, in exercise of the power given to him by the deed-poll of Aug. 18, 1851, 
appointed that, in case the said then intended marriage should be solemnised, one 
half of the clear yearly income of the trust funds by the deed-poll provided for 
him during his life should from and after his death go and be paid to his first wife 
during her life, if she should so long continue his widow, for her own absolute use 
and benefit. The deed contained a proviso that, if the marriage should not take 
place, or if his wife should die in his lifetime, it should be lawful for him by any 
deed or instrument in writing to revoke, determine, and make void the appointment 
thereinbefore contained, so and in such manner that the said one half of the clear 
yearly income of the trust premises might stand and be subject to the same power 
of appointment as if the deed-poll of June 12, 1860, had not been executed. G. J. 
Malcolm’s first wife died on Sept. 14, 1866, and on Dec. 5, 1876, he married the 
plaintiff. 


G. J. Malcolm by his will, dated May 29, 1877, appointed Arthur Wilson and the ~ 


defendant, Henry Stilwell, his executors and trustees, and, after directing his debts, 
funeral and testamentary expenses, to be paid, directed as follows: 


‘I will that the part (if any) not repaid by me before my decease of the sum 
of £500 advanced to me in August, 1867, out of the trust property, by the 
trustees for the trust property left to me under or by virtue of a certain deed- 
poll dated Aug. 18, 1851, by my grandmother, Anna Shaw, be refunded into 
the trust, and that the said trustees may be reimbursed out of my estate any 
expense which they have been or may be put to on account of that advance.”’ 


After making divers specific bequests, he provided : 


“TI give, devise, and bequeath all the real and personal estate and effects 
whatsoever and wheresoever, whether in possession, reversion, remainder, or 
expectancy, over which at the time of my decease I shall have any beneficial 
disposing power by this my will, and which I do not otherwise dispose of by 
will or codicil, to my trustees upon trust, at such time or times after my 
decease as they in their discretion and of their absolute authority may deem 
expedient, to sell and dispose of, collect, get in, and convert into money so 
much and such parts of the residuary estate as shall not consist of money, or 
of such securities for or investment of money yielding income as my trustees 
shall think fit to continue for any time, and to invest the money arising there- 
from and the moneys of which I shall be possessed at the time of my decease, 
in or upon any of the Parliamentary stocks or public funds of Great Britain, or on 
the stocks of the Bank of England or Ireland, or of the public stocks, funds, or 
securities, or any colonial government or state, or of the German Empire, or 
of any of the states for the time being forming part of the German Empire, 
or at interest upon government securities in England, Wales, or Ireland, or in or 
upon the shares of the Equitable Reversionary Investment Society, or upon 
mortgage charge or other security of any lands or houses in the Grand Duchy 
of Baden, and with full power to make any such investments as aforesaid upon 
such title or titles as my trustees shall in each instance think proper under the 
circumstances to be satisfied with, which securities, and also any such of which 
I shall be possessed at my decease, I empower my trustees from time to time 
to alter, vary, and transpose for or into any other investments of the aforesaid 
natures as occasion shall require, or as they shall think fit, and to stand pos- 
sessed of my residuary estate and its investments (hereinafter called my 
residuary estate) upon the trusts following (that is to say), as to one equal half 
part thereof (hereinafter called the first trust fund) upon tr 


ust for all and eve 
my daughters and daughter (whether by my present or fo all 


rmer wife) who shall 


EE ae 


A 


1884, by the defendant Henry Stilwell. 
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survive me and shall either in my lifetime or after my decease 
of twenty-four years, and if more than one, in equal shares 
common, and if I shall have no daughter who shall survive me 
attain the age of twenty-four years, upon trust for all and ever 
son (by my present wife) who shall survive me, and shall either 
or after my decease attain the age of twenty-one years, and if mo 
Cntr called as cons Cash a er 
thereof unto my said wife during fa ), ay — to pay the annual produce 

g her life or until she shall marry again, and 
upon the decease or marriage again (which shall first happen) of my said wife, 
upon trust for all and every my children and child (whether male or female 
and whether by my present or former wife) who shall survive me and shall 
attain, in my lifetime or after my decease, being sons or a son, the age of 
twenty-one years, or being daughters, or a daughter, attain the age of twenty- 
four years, and if more than one, in equal shares as tenants in common. And 
I direct that my trustees shall, in case all or any of my daughters shall marry 
before attaining the age of twenty-four years, hold as well any accruing as the 
original share which each daughter so marrying would have been entitled to if 
she had attained the age of twenty-four years on the day of such marriage, so 
that until she attains the age of twenty-four years, or dies, the income thereof 
shall be applicable for her separate benefit at the discretion of my trustees; and 
should such married daughter attain the age of twenty-four years, the same 
share or shares shall be then made over to her for her separate absolute use, 
but should she die before attaining the age of twenty-four years, her share or 
shares shall be in trust for her child or children who shall attain the age of 
twenty-one years, and if more than one, equally, or failing such children shall 
go and be in trust for such of her brothers and sisters as, being brothers, shall 
attain the age of twenty-one years, or, being sisters, shall attain the age of 
twenty-four years, with provisions similar to those before contained in the case 
of any of them marrying under the age of twenty-four years.”’ 


attain the age 
as tenants in 
and who shall 
Y my sons and 
in my lifetime 
re than one, in 


The testator further declared that his will should not extend to any property in 
the German Empire which might belong to him at the time of his death or over 
which he might have any power of disposition, it being his intention to deal with 
such property according to the terms of his German will, dated May 28, 1877. The 
testator made a codicil, dated Sept. 27, 1877, and thereby, in consequence of the 
death of his former wife, and in exercise of the power reserved to him by the deed- 
poll of June 12, 1860, revoked the appointment made by him by such yg “ 
and in such manner that the one-half of the clear yearly rer = of the a 
premises thereby appointed by him might stand and be subject ae Se ae 
of appointment as if the said deed-poll had not been executed. e te 


is wi icil w ved on Feb. 8, 
j ; 1884, and his will and codicil were provec 
ee ate tasty The total amount of the testator's personal 


was about £780. The testator’s debts amounted 


estate in England at his death oe te 


ras entitled to real and per 
ae ae a ppg mea ee three children, one of whom died 


’ . The testator had by his fi acme 
gare and 5 ached in 1882, the other two were angie patra 
metas the testator had four children, all of whom were dele g. 
testator’s youngest daughter was born in 1880. 


W. W. Karslake, Q.C., and Dibden for the testator’s te 
Cozens-Hardy, Q.C., and Hamilton Benn for the children. 
J.C. Wright for the executor. 


F. L. Wright for the trustees of the Shaw settlement. 


ge is one, and I think 
‘¢ another way. But 
jody, that if possible 


se on the line, this ca 
to decide 
ly as any! 


PEARSON, J.—If there ever was a cn e | 
it is just as easy for me to decide it one way "% it 18 
there ia » maxim which T hold to perhaps 4s strong 
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one should construe a will ut res magis valeat quam pereat. At the same oe in 
determining this question I desire most distinctly to be understood as not going 
ine out of the will I have before me. | 

cat at question which I have to determine is, whether or not I can ae. 
in the will itself such an indication of an intention to exercise the power as that 
ought to hold that the power has been exercised. It is a question of intention, 
and a question of intention only. All counsel have agreed on that. There being 
various indications in the will, some one way and some the other, the question I 
have to decide is, on which side does the balance weigh most strongly. When 
you have put one against the other to which side ought you rather to incline to 
in order to determine what the real truth of the case is with regard to a man ot 
whose intention you know nothing except what you find in the will before you. 
Of course there are one or two other facts that may be brought in which are neces- 
sary simply that you may have something to determine the question on. 

Admiral Malcolm's grandmother, Mrs. Shaw, having, I presume, a considerable 
property which, one way or another, she had the right to dispose of, by a deed-poll 
dated Aug. 18, 1851, made what I may call a settlement of this property, and 
after giving a life interest to the admiral, she gave either the whole or a part of 
her property 


‘“‘in trust for all and every or such one or more exclusively of the other or 
others of the children or the grandchildren or other issue of the said George 
John Malcolm, such grandchildren or other issue to be born in his lifetime, at 
such age, day, or time, or respective ages, days, or times, and (if more than 
one) in such proportions and with such limitations over for the benefit of such 
children, grandchildren, or other issue, or some or one of them, and with such 
provisions for the maintenance and education and advancement in the world of 
any such child or children or grandchild or grandchildren and other issue, and 
with such restrictions and in all respects in such manner as the said George 
John Malcolm should direct or appoint by deed or by his will, or any testa- 
mentary writing for default of such direction or appointment, in trust for all 
and every the children or child of the said George John Malcolm who being a 
son or sons should attain the age of twenty-one years...and if there should 
be no such child, then in trust for all and every or such one or more exclusively 
of the said other or others of Pulteney Malcolm and Marianne Kemball, Isabella 
Forbes Shaw, and Alexander Nesbitt Shaw, and the children, grandchildren, 
or other issue.”’ 


And it was provided 


“that it should be lawful for the said George John Malcolm, either before or 
after marriage, by deed or will to appoint any part not exceeding one half of 
the clear yearly income thereby provided for him during his life in favour of 
any wife or widow for the time being of the said George John Malcolm during 
her life if she should so long continue his widow, such appointment to have 


priority over the trusts thereinbefore declared in favour of his child or 
children.”’ 


That is a sufficient statement of the deed-poll under which the power of appoint- 
ment arose, and under this power the admiral had therefore by the will the power 
to appoint to his children or grandchildren or other issue born in his lifetime gener- 
ally in such manner as he should direct. If there was no child, then he had the 
right to appoint to the issue (using that word in the larger sense, but limiting it to 
those born within a time limited by law) of, among others, Alexander Nesbitt 
Shaw, and, with regard to a portion of the property over which he had a.power of 
appointment, he had the right to give his widow a life interest in it also by will. 
The grandmother, Mrs. Shaw, died in June, 1856. Admiral Malcolm married 
in 1860 the Baroness von Dungern, and he was minded when he was married to her 
to exercise the appointment which he had in her favour, under this instrument 
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A made by Mrs. Shaw, and he did so by a deed-poll dated June 12, 1860. The 
appointment was in this form. [Hrs Lorpsurp read the appointment, and 
tinued :] The lady died, and before the date of his will the siniedl vied ree 
At the time, therefore, of his will he had children by his first siecah pe 
living; he had a second wife and had children also by that second wife i H ‘ind 
two families. So far it is plain; we know all that I have stated. In dass 6 

B that the facts we also know are these: He was an admiral when he died, he was a 
captain apparently when he made his will, in Her Majesty's navy. Both his wives 
had been German. He was living abroad at the time he made his will: he was 
living abroad at the time he made the only codicil to his will; he had aoneee 
in Germany, because he refers to it in his will, and, therefore, I am entitled to 

_ say I know he had property in Germany; and, from the form in which he makes 

C his will, I am entitled to assume that he had property, or thought he had property, 
in England. It is under these circumstances that he proceeds to make the will 
which has given rise to the contest at the present moment. 

_ It is not necessary to read the whole of the will, but it would be necessary to 
indicate the different parts of it, so as to see how they bear on the question which 
the court has to decide. He first of all describes himself as a captain in Her 

D Majesty’s Royal Navy. He then appoints two gentlemen executors and trustees. 
He then directs all his just debts and funeral and testamentary expenses to be paid 
as soon as conveniently may be after his decease, and then follows this specially : 
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“T will that the part (if any) not repaid by me before my decease of the sum 
of £500 advanced to me in August, 1867, out of the trust property left to me 

— sounder or by virtue of a certain deed-poll, dated Aug. 18, 1851, by my grand- 
mother, Anna Shaw, be refunded into the trust, and that the said trustees 
may be reimbursed out of.my estate any expense which they have been or may 
be put to on account of that advance.”’ 


It is remarkable that he does refer here to this sum, which had been lent to him 
apparently out of the trust-money. At all events he was anxious that the trustees 
F should be held harmless, whatever it was. It is not the ordinary declaration yo 
the money is simply to be repaid, but it is that the money is to be repaid, and e 
trustees are to be repaid all their expenses, which is, to my mind, going rat = 
further than the payment of an ordinary simple debt. It was in innate 
the peculiar words of this that I came to the conclusion that feat pro ces 
something like a breach of trust had been committed, however safe Oe une wee 
G He directs another debt to be paid. He gives jewellery and trinkets o 


sorts, and then comes the disposing part of the will: 


and bequeath all the real and per 


goever: and wheresoever, whether in possession, 
pectancy, over which at the time of my deceas 
: 3 ; a 
- disposing power by this my w1 : 
4 : , larger than those words are, and the first observation 
oO 


] : ds 

é sntleman who used those wor 
Se Gat of ng that by possibility he 
i tter, because, 


sonal estate and effects what- 
reversion, remainder, or ex- 
e I shall have any beneficial 


“I give, devise, 


No words, to my mind, can “ 
that I make on them is that 
in his will did not intend to leave undisposed vi me Se Anak 
could dispose of. That is the first ae Seah sat a heen put in for some 
i 7 ‘theneficial’ either 2a } 
eee eta wssen. gr ety oxeerts that does not seem to me in any i 
Te ay xl et ner it is the amplest disposition of the property 
im ae te OS ye | ry to arrive 
Sv icy ar gibt spountbly make. But I do not stop there * Pts bees 
etkat sontadion because, as I have stated, this gentleman rite ia of his in- 
bell : d he had property in Germany. I find here the same indict 
elieve ’ ea 
tention to dispose of all of his German property, becaus’ he 88, 
intment of execu 
mpire which may 


| not 
tors thereof, shal 
“J declare that this my will, or the appo atonal 


extend to my property in the German I 
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decease, or over which I may have any power of disposition, it being my 
intention to deal with such property according to the terms of my German 
will, which bears date May 28, 1877."’ 


I start, therefore, on the consideration of this will by saying that the testator 
undoubtedly meant to dispose of everything that he could dispose of. He meant to 
part with, as far as he could part with, according to his own mode of ga 
everything, either in England or in Germany, that he could deal with. Wit 
regard to the German propérty it would be impossible to raise a cavil, because 
the word there is not any beneficial power, but it is in its native width and extent 
“‘any power to dispose of.”’ 

It is said that the word ‘‘beneficial’’ limits it, and no doubt counsel for the 
children is quite right in saying that in Ames vy. Cadogan (1), Fry, J., puta con- 
struction on the word ‘‘beneficial’’ which points to the word ‘‘beneficial’’ meaning 
beneficial to the person exercising the power. I confess, with all respect to that. 
very learned judge, that I am not disposed to think that one can altogether limit 
the word ‘‘beneficial’’ in any case in that way. I am far from thinking or suggest- 
ing that he was not perfectly right in limiting the word ‘‘beneficial’’ in that will. 
The only doubt I venture to hazard on the opinion of so learned a judge is that 
the word ‘‘beneficial’’ need not necessarily have that meaning. To my mind, the 
use of the word ‘‘beneficial’’ in our language is exceedingly inaccurate, and I think 
it is more frequently used in the passive sense, or I should rather Say it is more 
frequently used in the reflective sense than in the active sense. We are just as 
much accustomed to talk of a man exercising his power or using his wealth or 
doing anything else in a beneficial way—meaning in a way to benefit others—as we 
are to talk of a man doing it in a way to benefit himself. When, therefore, I have 
the words here ‘over which at the time of my decease I shall have any beneficial 
disposing power by this my will,’’ I only say I do not think it necessary when I 
come to that clause to confine the word ‘‘beneficial’’ to mean a power by which he 
would benefit himself. I might also make a further observation on this. I think 
it is less likely to be used in that sense in a will (which a man knows will not take 
effect until after his death) than in the sense of being able to benefit others by 
that which he is doing. I do not find, therefore, that I am prevented, at all events 
by this clause, from saying that, as I find elsewhere a strong indication of an 
intention to exercise the power given to him by Mrs. Shaw’s settlement, he in- 
tended to exercise it because of this word ‘‘beneficial.”’ 

The testator goes on and directs the investments to be handed over to trustees 
for the benefit of the children and grandchildren and issue, and issue who do not 
come within the terms of the power of Mrs. Shaw’s settlement. To my mind, not 
one of those circumstances is sufficient to enable me to say that he did not intend 
to use the power, if I find elsewhere that he did intend to use it, because, from the 
earliest ages, people have constantly exercised powers by appointing to trustees, 
and not appointing to the beneficiaries, and yet it has never been held either as 
an indication that they were not exercising the powers, nor has it been held a bad 
exercise of the power. The court has always taken care to give effect to it, and 
looked on the intervention of the trustees as mere machinery, As regards the in- 
vestments, some of them are probably investments, and would fit in with it, and 
Some are beyond it. When you come to the investments and securities in the 
German State, or the securities of governments which formed part of the German 
bt are bad. But there is no reason why the rest should not 
be good. Then, when you come to the gift of issue extending beyond the limit to 
which the power of Mrs. Shaw’s settlement extended, it is plain that all you have 
to do is to modify the exercise of this power, so as to bring it within the proper 


and legal limits. But beyond that all the gifts that are within the range of the 
power are perfectly good. . 


There is one other gift here which I 


think is very important. Atte idi 
for some of his children by his first wife oe r providing 


» he says, as to a part of the fund, 
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and as to the other equal half part thereof (hereinafter called the second trust 


fund) upon trust to pay the annual 
rod . . . 
her life, or until she shall marry aac ae an ee palo 


If the testator had s i inni  hia-at ‘ 
this power, there ee aesicake Rites i Tie a Mil Sate eke 
appointment to the wife. It is entirely within the eta ake se : ae 
ment under which the power arose, and it is a curious thing that. if “the tee 
was minded to benefit his wife, and was minded to do so without ‘Tetorened at all 
to the power, he should have given her this life interest in a moiety of the propert 
only, and not in the whole. Under the settlement he is restricted to the abi d 
One understands, therefore, if he was exercising the power, why the wife takes the 
moiety only. It is impossible to rely to any great extent on this, simply for this 
reason, that, if the man were dealing with his own property, there was nothing 
to prevent him from giving to his wife the same interest as he had given her here. 
But there is this to be said, that, at all events, when you come to the limitations 
in the will, you find this curious limitation, which fits in exactly with the power 
which he may be supposed to have exercised. To my mind, this passage has a still 
stronger bearing when I come to a later part of the will. . 
The testator goes on to dispose of the property in various ways among his 
children or grandchildren. Then there comes the gift over, and, having so givén 
it to the children and grandchildren, he says: 


‘““And so far as no child or grandchild of mine shall become entitled to my 
residuary estate under the trusts aforesaid, I direct that the same shall go 
(subject to the aforesaid trusts and provisions) to my cousin Marianne, the 
second eldest daughter now surviving of my Uncle Alexander Nesbitt Shaw, 
and the wife of Jno. Macintyre, an officer in the Royal Artillery.” 


That is one of the children to whom he had power to appoint under Mrs. Shaw’s 
settlement. Again, it is a curious circumstance that he should have selected one 
of those children if he was not intending to exercise this power. He then refers 
to the German power in the terms which I have already read, and then the will 
Peis will alone existed, I am not at all prepared to say that the evidence of 
or of not exercising the power, would not be so evenly 
ossible for the court to decide that there was an 
f an intention to exercise the power. But, to 


i fter he made 
i ici hich the gentleman executed four months a 
ee oe nrg ; y strong evidence indeed in favour of his 


is wil seem to me to carry ver. _evic 
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‘ i ites that in consequence of the 

is still livi broad in Germany, and he rect . jence 
o h o8 ee ats the said Ottonie Louise Charlotte (therein by mistake eee 
oe ine) F icke, Baroness von Dungern, and by virtue and in exercise of the 
res ith 1 of June 12, 1860 (that was the 
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appoin ; 
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plain that he thought that as long as that deed-poll existed, although the wife who 
took under it was dead, it would stand in the way of any appointment he made 
under Mrs. Shaw’s will in favour of another wife. It was done, to my mind, 
although foolishly and unnecessarily, in order to get that appointment out of the 
way of some other appointment. It cannot have been done, to my mind, to get 
out of the way a prospective appointment. If the man had been minded to do 
that, whenever he wanted to make a prospective appointment he would then have 
revoked the other. If he had inquired of any person with half a grain of sense, 
that person would have told him: ‘‘Whenever you want to do it, you can do so.”’ 
But it seems to me, on the face of it, that this codicil was executed in order to 
establish the will, in order to make good and beyond impeachment that which he 
had done in exercise of the power given him by Mrs. Shaw’s settlement in favour 
of the wife under the will. If one reads it in that way the result is that the 
codicil, unnecessary as it was, has a meaning, and it dovetails in entirely with what 


has been done by the will. One can understand why it was that the testator 


thought the codicil necessary. It confirms the will, and, to my mind, it shows 
in a manner which leaves me at all events beyond doubt that he intended by that 
will to exercise the power given him by Mrs. Shaw’s settlement. Accordingly, in 
spite of all the errors and blunders that there are here, and in spite of the very able 
argument of counsel for the children, that there are very strong indications the 
other way, I come to the conclusion that there are sufficient indications to satisfy 
the court judicially that it was intended to exercise the power, and I decide, there- 
fore, that the power has been exercised. That, of course, leaves entirely undeter- 
mined what may be the effect of the exercise of the power, which may be deter- 
mined now or at some future time. . 


Solicitors: Bridges, Sawtell &€ Co.; Freeman & Bothamley. 
[Reported by H. G. Wruuinx, Esq., Barrister-at-Law.] 





GOODMAN AND ANOTHER v. SALTASH CORPORATION | 


[House or Lorvs (Lord Selborne, L.C., Earl Cairns, Lord Blackburn, Lord 
Watson, Lord Bramwell and Lord FitzGerald), May 15, 16, July 6, 7 
August 1, 1882] “ae 


[Reported 7 App. Cas. 633; 52 L.J.Q.B. 193; 48 L.T. 239; 
47 J.P. 276; 81 W.R. 293] 


Profit a Prendre—Fishery—Fluctuating group of persons—Usage from time 
immemorial—Several fishery vested in borough corporation—Presumed con- 
dition or trust as to user by fluctuating group. 

A borough corporation claimed a several oyster fishery in a tidal navigable 
river, and proved user from time immemorial. The free inhabitants of ancient 
tenements within the borough claimed, as of right, to dredge for oysters in the 
river during a fixed period of the year, and to catch and eurzy away the same 
without stint for sale or otherwise, and proved a usage from time immemorial 
It was admitted that this usage tended to the destruction of the fisher 

Held (Lorp Bracksurn dissenting) : although the free inhabitants ata not 
be presumed to be incorporated so as to be capable of prescribing for a profit 
& prendre in alieno solo, the presumption which should be made was that the 
grant of the fishery to the corporation was subject to a trust or condition in 


favour of the free inhabitants, and such a tr iti 
’ ust or condition infri 
the law against perpetuities. pearierts 
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Smith, Public Trustee v. Smith, [1931] All E.R.Rep. 617. Dietin ished. W ty 
her’s Charitable Trust (Trustees) v. I.R.Comrs., [1937] 2 All ER. 498 A lied: 
Re Norton’s Will Trusts, Lightfoot v. Goldson, [1948] 2 All E.R. 842 Considered : 
Baddeley v. I.R.Comrs., [1953] 2 All E.R. 238. Referred to: Neill ¥ Devonshire 
(1882), 8 App. Cas. 1385; Stanley v. Norwich Corpn. (1887), 3 T.L.R. 506; Wheaton 
v. Maple, [1893] 3 Ch. 48; Mercer v. Denne, [1904-7] All E.R.Rep. 11; Foley's 
Charity Trustees v. Dudley Corpn., [1910] 1 K.B. 317; Johnston v. O'Neill, [1911] 
A.C. 552; Re Wedgwood, Allen v. Wedgwood, [1914-15] All E.R.Rep. 322; Keren 
Kayemeth Le Jisroel, Ltd. v. I.R.Comrs., [1931] 2 K.B. 465; Re Spence’s Estate, 
Barclay’s Bank, Ltd. v. Stockton-on-Tees Corpn., [1937] 3 All E.R. 684; Re Corelli, 
Watt v. Bridges, [1943] Ch. 832; Re Baynes, Public Trustee v. Leven Corpn., 
[1944] 2 All E.R. 597; Chichester Diocesan Fund and Board of Finance (Inc.) v. 
Simpson, [1944] 2 All E.R. 60; Re Tree, Idle v. Hastings, [1945] 2 All E.R. 65; 
Re Compton, Powell v. Compton, [1945] All E.R. 198; Re Hobourn Acro Com- 
ponents, Ltd.’s Air Raid Distress Fund, Ryan v. Forrest, [1946] 1 All E.R. 501; 
Re Sanders’ Will Trustees, Public Trustee v. McLaren, [1954] 1 All E.R. 667. 

As to presumption of grant of profit & prendre to trustees for inhabitants, see 
12 Hauspury’s Laws (8rd Edn.) 628, -para. 1870; and for cases see 19 Dicesr 


(Repl.) 61. 


Cases referred to: 
(1) Lord Rivers v. Adams (1878), 8 Ex.D. 361; 48 L.J.Q.B. 47; 39 L.T. 39; 


42 J.P. 728; 27 W.R. 381; 13 Digest (Repl.) 202, 217. 
(2) Chilton v. London Corpn. (1878), 7 Ch.D. 735; 47 L.J.Ch. 483; 38 L.T. 498; 


26 W.R. 474; 13 Digest (Repl.) 202, 216. 
(3) Cocksedge v. Fanshaw (1779), 1 Doug.K.B. 119; 99 E.R. 80; affirmed sub 
nom. Fanshaw v. Cocksedge (1783), 8 Bro. Parl. Cas. 690; 17 Digest (Repl.) 


7, 43. ae 
(4) Gateward’s Case (1607), 6 Co. Rep. 59 b.; 77 E.R. 344; sub nom. Smith v. 
Gatewood, Cro. Jac. 152; 19 Digest (Repl.) 921, 1632. 


(5) Boteler v. Bristow, City of Coventry Case (1475), Y.B. 15 
fo. 82, pl. 16; 11 Digest (Repl.) 8, 51. pene. & i 

(6) White v. Coleman (1673), 1 Freem.K.B. 184; 3 Keb. 247; 89 E.R. 98; 11 
Digest (Repl.) 16, 174. 

(7) A.-G. v. Wax Chandlers’ Co. ( 
42. L.J.Ch. 425; 28 L.T. 681; 37 J.P. 


Edw. 4, fo. 29, pl. 7, 


Master, Wardens, etc.) (1878), L.R. 6 H.L. 1; 
532; 21 W.R. 361, H.L.; 8 Digest 


(Repl.) 434, 1241. A 4. ae | 
(8) Jones v. Williams (1767), Amb. 651; 27 B.R. 422, L.C.; 8 Digest (Repl.) 844, 
6. 2 Sim. 437; 57 g.R. 851; affirmed (1880), 


(9) A.-G. v. Carlisle Corpn, (1828), i 
8 L.J.0.8.Ch. 146, L.C.; 8 Digest (Repl.) 844, 241. 


1078 ALL ENGLAND LAW REPORTS REPRINT {1881-5] All E.R. Rep. 


(10) Howse v. Chapman (1799), 4 Ves. 542; 31 E.R. 278, L.C.; 8 Digest (Repl.) A 
844, 248. 

(11) A.-G. v. Heelis (1824), 2 Sim. & St. 67; 2 L.J.0.8.Ch. 189; 57 E.R. 270; 
8 Digest (Repl.) 344, 250. , 

(12) A.-G. 2 sare pie (1827), 1 Bi.N.S. 812; 4 E.R. 888, H.L.; 13 Digest 
Repl.) 287, 1060, 

(18) a i Hobert (1723), 9 Mod. Rep, 64; 88 E.R. 318; 8 Digest (Repl.) 429, B 
1189, 

(14) Dyce v. Lady Hay (1852), 1 Macq. 805, H.L.; 19 Digest (Repl.) 15, 42. 

(15) Sanderson v. Lees (1859), 22 D. (Ct. of Sess.) 24. 

(16) Beadsworth v. Torkington (1841), 1 Q.B. 782; 1 Gal. & Dav. 482; 6 Jur. 339; 
113 E.R. 1330; sub nom, Beardsworth v. Torkington, 10 L.J.Q.B. 254; 
11 Digest (Repl.) 32, 420. Cc 

(17) Hinks v. Clerk (1679), 2 Lev. 252; 2 Show. 78; 88 E.R, 548; 11 Digest (Repl.) | 
36, 486, yr 

(18) Workingham Corpn. v. Johnson (1786), Lee temp. Hard. 284; 95 E.R. 183; | 
13 Digest (Repl.) 248, 745. 

(19) R. v. Ashwell (1810), 12 East, 22; 104 E.R. 9; 13 Digest (Repl.) 251, 784. 

(20) Clayton v. Corby (1842), 2 Q.B. 813; 2 Gal. & Dav. 174; 11 L.J.Q.B. 239; D 
114 E.R, 316; 19 Digest (Repl.) 220, 1621. | 

(21) Bland v. Lipscombe (1854), 4 E. & B. 718, n.; 3 C.L.R. 261; 24 L.J.Q.B. | 
155, n.; 24 L.T.0.8. 92; 19 J.P. 563; 1 Jur.N.S. 705, n.; 8 W.R. 57; 
119 E.R, 263, n.; 19 Digest (Repl.) 222, 1639. q 

(22) Thomson v. Shakespear (1860), 1 De G.F. & J. 899; 29 L.J.Ch. 276; 2 L.T. 
479; 24 J.P. 809; 6 Jur.N.S. 281; 8 W.R. 265; 45 E.R. 418, L.C. & L.JJ.; E 
8 Digest (Repl.) 358, 364. 

(28) Malcolmson v. O'Dea (1863), 10 H.L.Cas. 598; 9 L.T. 98; 27 J.P. 820; 
9 Jur.N.S. 1185; 12 W.R. 178; 11 E.R. 1155, H.L.; 25 Digest (Repl.) 17, . 
156. 

(24) Constable v. Nicholson (1868), 14 C.B.N.S. 280; 2 New Rep. 76; 82 L.J.C.P. 
240; 11 W.R. 698; 143 E.R. 484; 11 Digest (Repl.) 21, 249. F 

(25) Wickham v. Hawker (1840), 7 M. & W. 68; 10 L.J.Ex. 153; 151 E.R. 679; 
19 Digest (Repl.) 214, 1574. 

(26) Dalton v. Angus (1881), ante p. 1; 6 App. Cas. 740; 46 J.P. 1382; 30 W.R. 
191, sub nom. Public Works Comrs. v. Angus ¢ Co., 50 L.J.Q.B. 689; 44 
L.T. 844; H.L.; 19 Digest (Repl.) 6, 4. 

(27) Rh, and Waller v. Hanger (1615), 3 Bulst. 1; 1 Roll. Rep. 1388; 81 E.R. 1; G 
sub nom. Walter v. Hanger, Moore, K.B. 832; 11 Digest (Repl.) 562, 7. 

(28) Nicholl Corpn. v. Derby Corpn. (1874), Y.B. 48 Ed. 3, fo. 17; cited in 
1 Saund. 344. 

(29) Mellor v. Spateman (1669), 1 Saund. 889, 343; 85 E.R. 489, 495; sub nom. 
Meller v. Staples, 1 Mod. Rep. 6; sub nom. Miller v. Spateman, 2 Keb. 527, 
590, 570; 11 Digest (Repl.) 30, 382. H 

(80) Hopkins v. Swansea Corpn. (1889), 4 M. & W. 621; 1 Horn. & H. 432 ; 
8 L.J.Ex. 121; 8 J.P, 582; 150 E.R. 1569; affirmed, sub nom. Swansea 
peidip v. Hopkins (1841), 8 M. & W. 901, Ex, Ch.; 13 Digest (Repl.) 287, 

(31) Carne v. Long (1860), 2 De G.F, & J. 75; 29 L.J.Ch. 508; 2 L.T, 552; 24 
J.P. 676; 6 Jur.N.S. 639; 8 W.R. 570: 45 E.R, 550, L.C.; 8 Digest (Repl.) I 
487, 1278, 

Also referred to in argument : 


Orford Corpn. v. Richardson (1791), 4 Term Rep. 487; reversed’ sub nom. 
Richardson v. Orford Corpn. (1798), 1 Anst. 231; 2 Hy. Bl. 182; 145 E.R. 
857, Ex. Ch,; 25 Digest (Repl.) 21, 184, 

Rogers v. Allen (1808), 1 Camp. 309; 25 Digest (Repl.) 12, 91. 

Seymour v. Courtenay (1771), 5 Burr. 2814; 98 E.R. 478; 25 Digest (Repl.), 11, 81. 
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Willingale v. Maitland (1866), L.R. 8 
’ «tv. E . 4 
12 Jur.N.S. 932; 15 W.R. 88; 11 Diet eek oo i la! 
Maldon Corpn. v. Woolvet (1840), 12 Ad. & El. 13; 4 Per & D 
se 370; 113 E.R. 714; 25 Digest (Repl.) 57, 499. _ ee 
ohnson v. Barnes (1872), L.R. 7 C.P 592 
» LR. bP; ; 41 L.J.C.P. 250; . 
affirmed (1878), L.R. 8 C.P. 627; 42 L.J.C.P. 250; 20 =A * amar 
11 Digest (Repl.) 14,148. é ee 
Wake v. Hall (1880), 7 Q.B.D. 295; 50 L.J.Q 
7 Q.B.D. 295; J.Q.B. 545; 44 L.T. 42, C.A.: affi 
(1883), 8 App. Cas. 195; 52 L.J.Q.B. 494; 48 L.T. 884; 47 J.P 548; Res 
: 585, H.L.; 81 Digest (Repl.) 225, 3621. , ieee 
arl De La Warr v. Miles (1881), 17 Ch.D. 5385 
f Dy ; 50 L.J.Ch. 754; 4 ; 
: 29 W.R. 809, C.A.; 11 Digest (Repl.) 9, 78. ek 
annall v. Fisher (1859), 5 C.B.N.S. 856; 23 J.P. 875; 5 7 
; -BaN JS: : ee : .N.S. : 
343; 25 Digest (Repl.) 25, 224. ee 
A.-G. v. Mathias (1858), 4 K. & J. 579; 27 L.J.Ch. 761 
; ; ; : .d.Ch. + 81, L.T.0.8.. 3673 
4 Jur.N.S. 628; 6 W.R. 780; 70 E.R. 241; 19 Digest (Repl.) 222, 1636. 
Hilton v. Earl Granville (1844), 5 Q.B. 701; 1 Dav. & Mer. 614; 18 L.J.Q.B. 193; 
2 L.T.O.S8. 419; 8 Jur. 811; 114 E.R. 1414; 17 Digest (Repl.) 17, 190. 
London Corpn. v. Low (1879), 49 L.J.Q.B. 144; 42 L.T. 16; 44 J.P. 169; 28 
W.R. 250; 88 Digest (Repl.) 478, 333. 


Appeal by the defendants, inhabitants of Saltash, from a decision of the Court 
of Appeal (Bretr and Corton, L.JJ., Baccattay, L.J., dissenting), reported 
7 Q.B.D. 106, affirming a decision of the Common Pleas Division (Grove and 
Denman, JJ.), reported 5 C.P.D. 431, on a Special Case. 

The action was brought by the Mayor and Corporation of Saltash for a trespass 
in taking oysters from the Tamar, which is a tidal navigable river in which the 
plaintiffs claimed a several fishery. The defendants asserted that ‘‘the free inhabi- 
tants of ancient tenements’’ within the borough had a right from time immemorial 
to dredge for oysters, for sale or otherwise, without stint, from Feb. 2 to Easter 
eve in every year. The Special Case found (in para. 9) that the right claimed 
had been exercised from time ‘mmemorial, but the plaintiffs alleged (para. 16) that 
the usage was unreasonable, and it was found as a fact that it tended to the 


destruction of the fishery. 


Muir Mackenzie (Lopes with him)_for the appellants. 
A. Charles, Q.C., C. Hall, Q.C., and J. V. Austin for the respondents. 
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Their Lordships took time for consideration. 
Aug. 1, 1882. The following opinions were read. 
LORD SELBORNE, L.C.—This appeal is from an order of the Court of Appeal 


affirming a judgment of the Common Pleas Division on dee? 2 Case, is rs oe 
of trespass brought by the corporation of Saltash cig e mA ai 
alleged trespass consisted in taking oysters from a part pat e hagadtes a g 
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oysters in the locus in quo during the perio 
year. 
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Common Pleas Division the case wa 
the free inhabitants of ancient messuage a 
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in alieno solo, and it was held, T think rig vl : 
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ought not, under the circumstances, to be presumed. In the Court of Appeal the 
opinions of the learned judges were divided, Baccauuay, L.J., thinking that the 
respondents had failed to establish such a right, exclusive of the appellants, as 
was necessary to maintain the action, while Brerr and Corton, L.JJ., thought that 
the title of the respondents was sufficiently proved, and that the rights of fishing 
claimed by the free inhabitants of ancient messuages within the borough could 
not have any lawful foundation, unless at the mere will and pleasure of the 
respondents. 

The ‘‘burgesses of Essa,’’ now called Saltash, were a corporation from time 
immemorial, and as such enjoyed various customs, liberties, and rights. Some 
of these were confirmed by an ancient charter of Reginald de Vantort, in whose 
lordship, held under the Duchy of Cornwall, Essa was included, and by subsequent 
inspeximus charters of Richard II, Edward IV, Henry VIII, Queen Elizabeth, 
Charles II, and George III. Queen Elizabeth’s charter reconstituted the corpora- 
tion under its present name, and granted to it anew its former rights and liberties. 
The charter of Charles ITI altered the constitution of the municipal body, and the 


manner of electing burgesses; and those alterations were confirmed by George III. 


No mention is made in any of these charters of any several fishery, and I think 
they do not advance the case of the corporation, except so far as they recognise 


its title to other prescriptive rights besides those which they specify, which must © 


of course be otherwise ascertained. The proper mode of ascertaining what these 
are is by evidence of user; and it does appear by a lease executed by the corporation 
in 1680, and by a series of later leases commencing in 1774 and continued till a 
quite recent date, that the right to fish for oysters in.the locus in quo was exercised 
by the corporation and its lessees for nearly two hundred years before the com- 
mencement of this action, without any other qualification than that usage in favour 
of the free inhabitants of ancient tenements within the borough on which the 
appellants rely. If that usage can be reconciled with the existence and the enjoy- 


ment by the corporation of ‘a several oyster fishery, the right of the corporation | 


to such several fishery is established. 

According to the statement in para. 9 of the Special Case, that class of inhabitants 
to which the appellants belong has fished in the manner of which the lawfulness 
is now for the first time called in question, openly, and as of right, in every year 
from the time of Henry II or earlier, down to the date of the alleged trespass for 
which this action was brought, including all those years during which the fishery 
was under lease from the corporation. Those leases were in every instance, as 
far as appears, made to inhabitants of Saltash, to whom the usage in question 
could not have been unknown; and although no express exception was made in 
any of them in favour of the right of the free inhabitants of ancient tenements to 
fish from Candlemas to Easter, they did always so fish without interruption either 
from the corporation or from its lessees. 

Such a usage, so definite and so limited in its character, both as to persons and 
as to time, cannot, in my opinion, be regarded as _ a series of trespasses acquiesced 
in through mere neglect or indifference by the corporation and the lessees The 
terms of the Special Case, the total absence of any ground for inferring that it was 
under any byelaw, or otherwise by leave or licence of the corporation, and the 
leases, with which any such leave or licence would have been inconsistent satisf 
me that it was not precario any more than it was clam or vi. The Spatial Onset 
no doubt, does not find that such fishery was ‘“‘of right,’’ which would have bags 
to prejudge the question of law left for the opinion of the court, but only that it 
was under a claim of right. But an open and uninterrupted enjoyment res tim 
immemorial under a claim of right seems to_me to be all that is necessary { : 
a presumption that it had such an origin as would establish the right, if a ae 
origin was reasonably possible in law. That in such a case a lawial anthncte 
ought to be presumed, if it is reasonably possible, is established by many autho tic : 
among which I think it sufficient to mention Cocksedge v. Faucet aE Ns, 


Bi 
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it is an instance of a right being established on this principle, under and by 
virtue of a prescriptive title in a corporation, in favour of a particular class of 
members of that corporation, and against the corporation itself, 

Is it then, or is it not, reasonably possible that the rig 
appellants may have had a lawful origin, 
the Special Case, and also assuming that t 
have a prescriptive title to a several ‘fishery in the locus in quo? An affirmative 
answer to that question would solve every difficulty in the case, and would reconcile 
all the evidence as to user on which both parties rely. 

If it were necessary that the class to which the appellants belong should make 
out a right to a profit & prendre in alieno solo, I should be of opinion that they 
could not do so. Gateward’s Case (4) is a conclusive authority against such a 
claim by such a class, unless made through a corporation under its corporate title, 
as it was in Boteler v. Bristow (5) and in White v. Coleman (6). Here there is 
no corporation through which the claim could be made, except the mayor and 
free burgesses of Saltash themselves; and the right could not possibly be prescribed 
for through them, or under their title as a profit & prendre in alieno solo, because, 
if a several fishery exists, they are the owners in fee simple of that fishery. But 
it appears to me to be consistent with all the facts and documents stated or. 
referred to in the Special.Case, that the fishery may have been originally granted 
to the free burgesses of Essa, subject to a condition or proviso that the free inhabi- 
tants of ancient messuages within the borough should be entitled to fish, as 
they have been accustomed to do, in every year from Candlemas to Easter. I am 
unable to discover any reason why this should not be a good foundation in law 
for the right which the appellants claim. If an actual grant 80 qualified were 
produced, it would be immaterial whether the word used in it were ee 
‘tintent,’’ ‘‘purpose,”’ ‘‘proviso,’’ or ‘*eondition,”’ or whether the ened or ae 
i ed on the mayor and free burgesses were cognisable in equity only, or also 
ig In such a grant there would be all the elements necessary to constitute 
ora ia modern jurisprudence is called a charitable trust. Lorp Catrns in A.-G. v. 
Wax Chandlers Co. (7) said (L.R. 6 H.L. at p. 21): : 

“Tf I give an estate to A, upon condition that yeas at rents for the 

benefit of B, that is a gift in trust, to all intents and purp : 
benefit of the inhabitants of a parish 
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i f perpetuity : 
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ones V. 
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The law of Scotland on this class of Jot ee 
in all respects the same as that of ee ; . 
delivered in some Scottish cases more or pail 
accuracy the point of view from which I regar keys 
I may without impropriety borrow the language | ss yee 
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The question being, as I have said, what is reasonably possible, it appears to me 
to be reasonable to presume, in favour of such user as is proved in the present case, 
that the grant to the free burgesses of Essa of this several fishery, proved only 
by prescription, and also proved to have been immemorially enjoyed, at certain 
times and in a uniform manner, by the free inhabitants of ancient messuages 
within the borough, was orginally made to the corporation on condition and for 
the purpose that it should be enjoyed so. I think that such a presumption is not 
only reasonable in law, but probable in fact. The Special Case is silent as to the 
original relation of ‘‘the free inhabitants of ancient messuages’’ in the borough of 
Saltash to the body corporate. Under the modern constitution of the borough they 
are not burgesses or freemen. But the constitution of the municipality was 
altered by King Charles II, and it is at least not improbable that these ‘‘free 
inhabitants’? may have had before that time some greater share in the corporate 
privileges than afterwards. We have to deal with rights acquired not under the 
modern, but under the ancient, constitution, whatever it was: Beadsworth v. 


Torkington (16). The word ‘‘free’’ seems to me most naturally to import that “in. 


some sense and to some extent, though not defined, such ‘‘inhabitants of ancient 
messuages’’ do, or did anciently, participate in the ‘‘liberties’’ of the corporation; 


and though the light thrown on that point by the charters and other documents 


is obscure and imperfect, it cannot, in my opinion, be said that there is none, or 
that it is of no importance. The charter of Reginald de Vantort appears to me 
to point to the holders of burgage tenements, which may be presumed to be identi- 
cal with, or to include, the ‘‘ancient messuages’’ within the borough, as the original 
burgesses of ‘‘Essa.’’ Their tenure was that described by LirrLeron, ss. 162-164. 
There was a hundred court belonging to the borough in which they doubtless did 
suit. Queen Elizabeth's charter shows that ‘‘the town and borough, with all and 
singular its suburbs, members, and appurtenances,’’ was vested in the body cor- 


porate; and the same charter granted to the corporation powers, doubtless the same: 


with those previously exercised by ‘‘the burgesses of Essa,’’ to take tolls, duties, 
and customs, and to make ordinances for the good government of the inhabitants, 
and for the public good, common advantage, and good rule of the borough. In 
ancient boroughs there were often various degrees of participation in the borough 
franchise: see Hinks v, Clerk (17), and Workingham Corpn. v. Johnson (18), also 
Mapox’s ‘‘Firma Burgi,’’ p- 269. 


It is now proper to consider the objections stated in para. 16 of the Special 
Case, 


“That an usage to dredge oysters without stint, for the purposes of sale or 
otherwise, in a several fishery is unreasonable and destructive of the fishery, 
and does not raise any presumption of any royal grant or charter’’; 


and the finding in the same paragraph that the 


“said usage does in fact tend to the destruction of the said oyster fishery, 
and if continued will destroy the same.’’ 


This last paragraph must of course be taken in conjunction with para. 9, which 
finds that the privilege claimed by the appellants had been annually exercised from 
time immemorial down to 1876; and what Lorp ELLeNBoROUGH, C.J., said as to 
byelaws in R. v. Ashwell (19) seems to apply here in principle, viz., that 


‘the long continuance of a byelaw, though it would not legalise it if it were 
in itself illegal, is fair evidence to show that there is no intrinsic inconvenience 
in it; at least the acquiescence of the corporation in it for above two centuries 
is a fair answer to any theoretical argument of inconvenience,”’ 


Authorities were cited at the Bar—Clayton v. Corby (20) and Bland v. Lips- 
combe (21)—for the purpose of showing that, if the claim were to a common of 
piscary, it ought to be made with some limitation or restriction, and that an in- 


‘fishing in a stream which passed, 
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the fish excessive numbers of fish. If th oa, oe ee 

ery on the condition or trust th e corporation had tak 
a easld. bs ; ust that the free inhabit ; ite 
u g/ at liberty to fish’ without stint, £ itants of ancient messuages 
times throughout the year, the possibilit “are . cafe ej at all seasonable 
an improvident use of that privilege het 8 e exhaustion of the oyster beds by 
such a condition or trust: and if ou not have been a valid objection to 
limited 3 if not, it cannot be so wh ri ; 

ited. The usage in th eae when the right is 
th 8 this case, although it is to tak 2s Ts 

e purposes of sale or otherwise,’’ is not unlimited bei ee ue ee 
class of persons, viz., the ‘‘inhabitants of ca , being confined to’a particular 
whose number would not be capable Shinaueitiie also within the bordugh,”’ 
of year, varying from seven to twelve weeks Tenia Se ae eae 
ie ghigiteneral- restrictions: by dtatute law as #e : i ay necessarily be subject 
brood of oysters, and to any reasonable aeicniolaha are ‘i sate a a pod 
of the right itself which the iehai eee 

: corporation may think fit t ak 
otherwise, as to the manner of e ‘ding ib; 8 oe ee 
the size of oysters proper to rails jae Ae Buch ay’ those" Testsiongny relating to 
pnts aken, which are found in the leases of 1774 and 

My ini is i : : ‘ 
Re cage is that the question in this case being altogether one as to the 

ue nature, ¢ aracter, and conditions of a prescriptive title, established by evidence 
of ag and enjoyment only, the whole user which has prevailed from time imme- 
peep until now, and not only that part of it which is in favour of the respondents 
may be. and ought to be, taken into account. That user, taken as a whole, apa 
- me to establish a title in the respondents to a several fishery; not, however, an 
a solute and unqualified title for their own sole benefit, but one qualified by a trust 
or condition in favour of the free inhabitants of ancient tenements within the 
borough, in accordance with the usage stated in para. 9 of the Special Case. 
T, therefore, think that the order appealed from ought to be reversed. 

The principle on which I have arrived at this conclusion would not, in my 
opinion, be applicable to such a case as Lord Rivers v. Adams (1), in which, if 
the defendants had alleged the plaintiff to be their trustee, that allegation would 
have been met by the production of his title deeds, showing that he held under 
conveyances made to him and his ancestors without any trust. Against such a 


title a trust could not, in my opinion, be presumed from any evidence of mere 
and of which the plaintiff had possession, 


under those conveyances. 
I must move your Lordships that the order under ap} 


judgment in the action be entered for the appellants, wit 
below and the costs of this appeal. 


eal be reversed, and that 
h costs in both the eourts 


EARL CAIRNS.-—I have arrived at the same conclusion. There were several 
questions argued both here and in the court below, and I think it desirable to 
mention them for the purpose of explaining that I am very far from questioning 
the law a3 applicable to those questions. 

In the first place, I agree with the view of the Common Ple 
free inhabitants of ancient messuages in Saltash cannot be | 
corporated $0 as to be capable of prescribing for 4 profit & prenc 
In the next place, t think it clear Jaw that, while you may by cus 


as Division that the 
resumed to be in- 
lre in alieno solo. 
tom claim an 
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easement to be enjoyed over the land of another, you cannot by custom claim 
a profit & prendre in alieno solo. I think it is also clear that you cannot hee 
by prescription anything which could not have a lawful beginning ; and I thin i 
also clear that a fluctuating and uncertain body cannot claim a profit & prendre in 
alieno solo, and, indeed, cannot be the grantee of a several fishery or of any other 
kind of real property. On all those questions, therefore, : nothing that I am 
going to say will raise or suggest any kind of doubt. But, in the first place, on 
the evidence it appears to me clear that the corporation have established a right 
to a several fishery in the river, subject to whatever may be the just inference to 
be derived from the statements in para. 9.0f the Case. Therefore, your Lordships 
have on the one hand the conclusion from the evidence of a title to a several fishery 
on the part of the respondents, and you have an unqualified statement of the exercise 
from time immemorial of the defined right as stated on the part of the appellants. 
The question seems to me to be, How are these two titles to be reconciled? 

I wish to put aside a suggestion which was made that these facts are easily 
explained by supposing that the corporation had the right which I have stated, 
and that the exercise of this particular privilege on the part of the appellants 
was by permission or licence on the part of the corporation, and that it was a 
revocable licence, which could be put an end to at any time. The Special Case 
is one from which your Lordships are entitled to draw any conclusion as to 
matters of fact which you think proper. It appears to me impossible to draw 
any conclusion such as the argument I have referred to would suggest, but that, on 
the contrary, we are bound to draw a conclusion of the opposite kind, because I find, 
with regard to the character of the acts of the appellants, the statement in para. 16 
that the respondents 


‘“‘contend that an usage to dredge oysters without stint, for the purposes of 
sale or otherwise, in a several fishery is unreasonable, and destructive of the 
fishery, and does not raise any presumption of any royal grant or charter, and 
cannot be the subject of any prescription or right under the statute mentioned 
in the previous paragraph. The said usage does in fact tend to the destruction 
of the said oyster fishery, and, if continued, will destroy the same.” 


If that is the opinion of the respondents at the present time, it must have been 
the opinion of the corporation at all times, and appears to me to be utterly in- 
credible, and a thing the idea of which cannot for a moment be entertained, that 
with that impression on their minds the corporation allowed as a matter of licence 
and permission these practices, or the exercise of this right, described in para. 9 
of the case. But in addition to that it appears to me that the statement in 
para. 9 itself is inconsistent with the idea that the exercise of the right was by 
permission or licence on the part of the corporation, because the statement is that 


‘the free inhabitants of ancient tenements in the borough have from time 
immemorial, without interruption, and claiming as of right, exercised the 
privilege”’ 


in question. Those two circumstances, viz., the character of the acts, taken in 
connection with the opinion entertained by the corporation of the character of 
those acts, and the statement in para. 9, appear to me to dispose of the idea that 
this right on the part of the appellants was exercised by the licence of the corporation. 
Then, coming to the titles of the two contending parties, and treating them as 
independent and separate titles, and repudiating the suggestion that the acts of 
the appellants are to be explained by a licence or permission on the part of the 
respondents, we have cast on us the duty of reconciling in some way these two 
titles and these two parallel practices. I agree that we have not all the information 
which would be desirable as to the origin of the term, ‘‘the free inhabitants of 
ancient tenements in the borough of Saltash’’; but, looking to what has been 
referred to, the changes which this corporation has undergone from time to time 
and the absence of documents which might inform us precisely as to the nature of 


B 
| 
. 
/ 
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those changes, it appears to me that we must conclude that these 
of ancient tenements within the borough of Saltash’’ were perso 
had some share in the corporation, and were in some way conne 
7 shad spe these ancient tenements in the borough were those burgage 

nements which are spoken of in the passage in L i = 
ee, , passag ITTLETON to which the Lord 

Then I. come to the question, is there any di i 

, y difficulty, in that state of things, i 

supposing, what we are bound to suppose if it is possible, an ancient eck és 
the corporation of Saltash, which would explain and reconcile the whole of: the 
practice which we have thus laid before us? It appears to me that there is no 
difficulty at all in supposing such a grant—a grant to the corporation before the 


‘free inhabitants 
ns who originally 
ected with it, and 


time of legal memory of a several fishery—a grant by the Crown, with a condition 


3 that grant a oe which are not before us, but which we can easily 
eee a con ition that the free inhabitants of ancient tenements in the borough 

ould enjoy this right, which as a matter of fact the case tells us they have 
enjoyed from time immemorial. A grant of that kind, it appears to me, would be 
perfectly legal and perfectly intelligible, and there would be nothing in it which 
would infringe any principle of law. Such a condition would create that which in 
the very wide language of our courts is called a charitable, i.e., a public, trust or, 
interest, for the benefit of the free inhabitants of ancient tenements. A trust of 
that kind would not in any way infringe the Jaw or rule against perpetuities, because 
we know very well that where you have a trust which, if it were for private 
individuals, or a fluctuating body of private individuals, would be void on the 
ground of perpetuity, yet if it creates a charitable, i.e., a public interest, it will be 
free from any obnoxiousness to the rule with regard to perpetuities. That is a 
principle of the courts which was very well explained in Thomson v. Shakespear (22), 
and has been established.in many cases. 

I, therefore, agree that we are bound here to suppose a grant of the kind which 
I have mentioned; that that grant would not be in any way contrary to any 
rule of law, and that the privilege which the appellants have enjoyed from time 
immemorial should be held to be founded on a title of this kind. I agree that the 


decision of the court below should be reversed. 


LORD BLACKBURN.—The law is, I think, now perfectly settled on many of 
the points raised in this case, and I think that the learned counsel agreed that it 
was so. The right of fishing in arms and creeks of the sea and in tidal Pe 
is originally lodged ‘in the -king; yet, as Lorp Hate says (De Jure Marts, part 1, 


c. 4): 
“the common people of England bh 
or creeks or arms thereof, aS a pu 


without, injury to their right be restrained i) A 
or navigable rivers, where either the king or some sudjec 


_ priety exclusive of that liberty.”’ 


ave regularly a liberty of fishing in the sea, 


blic common of piscary, and may not 
f it, unless in such places, creeks, 
t hath gained a pro- 


n be gained is by prescription; and 
ch existed before the time of legal 
ption, has as far back 
luding the com- 


One of the modes in which such a property 8 
when it can be shown that a corporation whl ) 
memory, and was, therefore, capable of taking by eae a 
as living memory goes, enjoyed this exclusive right of fs af j ? _ wero, 
mon liberty, and dealing with it as of right as @ distine Mok ial eae 
and there is nothing to show that its origin 1s np ae I si alec 
is, as was said in Malcolmson v. O'Dea (23), that the pai Ses ze pa 
shown to have been dealt with as property, must have core ; th soe, OF Uae 
of law, and, therefore, must have come into existence betore ; 
memory. a 
The charter of Reginald de Vantort confirmed to 
“my free burgesses of Essa all their liberties ane 
written, which they had in the time of my ancestors. 


1 free customs hereunder 
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This charter was inspected, ratified, and approved in the time of Richard II. It 
is not dated, but as Reginald de Vantort was one of the great barons entrusted 
with the enforcement of Magna Carta in the reign of Henry III, this charter is 
sufficient proof that the free burgesses of Essa were a corporation existing before 
the time of legal memory, capable of having at that time, and not improbably 
actually having, a property in the fishery: in that part of the sea, exclusive of 
the common liberty of the common people of England to fish there. There is 
nothing that I can see in the various subsequent charters indicating that the 
corporation ever had an exclusive fishery, but there is nothing inconsistent with 
it, and it was not disputed at the bar that if there was a prescriptive right of 
fishery in the old corporation of Essa, it was properly and validly continued down 
to the present corporation of Saltash, neither the change of name nor the 
surrenders and regrants in any way affecting their property. ; 
The proof of enjoyment and acts of ownership by the corporation, from 1680 
downwards, is such as would, beyond all reasonable doubt, raise the presumption 
that the corporation had enjoyed this exclusive right of fishery from time imme- 
morial, were it not for para. 9 of the Case. I have felt some difficulty from not 
being able to understand who ‘‘the free inhabitants of ancient tenements in the 
borough of Saltash’’ are. I think, however, that it is quite clear that they are 


not the public at large, and that their acts in taking oysters from Feb. 2 to Haster - 


eve are not acts of the public as such, exercising, though only during a limited 
portion of the year, the general liberty from which the corporation claim to have 
by prescription the right to exclude them during the whole year; but only acts 
of a limited portion of the public claiming, in conjunction with the plaintiffs, to 
exclude the general public from this liberty. What the acts of ownership and 
the fact found in para. 9 together prove is that during the greater part of the 
year the plaintiffs, and during the period from Feb. 2 to Easter eve the plaintifis, 
and this limited portion of the public as tenants in common with the plaintiffs, have 
excluded the general public. : 


I cannot, therefore, agree with Baccatiay, L.J., that the effect of this para- 


graph is to disprove the exclusive right of fishing, and show that all the public, and 
the defendants as part’ of them, have a liberty of fishing, either during the whole 
year or this limited portion of it. I think, however, that if ‘‘the free inhabitants 
of ancient tenements in the borough of Saltash’’ are capable of in any way acquiring 
a right of property in the fishery during this limited time, the presumption should 
be made that they have acquired it. If they cannot acquire such a property, the 
privilege, however long tolerated, may be withdrawn. I do not attach any weight 
to the statement in para. 16; I do not doubt its truth, but the unlimited right 
given at common law, in the absence of prescription, to all the public to fish, would 
be even more likely to destroy the oysters. It affords an excellent reason why 
the mayor and aldermen, if they have the power, as I thought they had should 
put an end to the practice, or put it under such restriction as will preuent the 
oysters from being extirpated; just as it affords a reason why the legislature should 
put restrictions on the: common law right, but does not prevent this mode of 
ih ga te being legal, though wasteful. 
o not think it is disputed that the law was accura 
in Constable v. Nicholson (24), where he eri pantera gar 


“The distinction is well established that by custom you may claim an easement 
a 7 sua over the land of another, but you cannot claim a profit out of 
ihe land. e only difficulty in these cases is to ascertain w i 

4 prendre and what an easement.”’ ee 


And I think it was not disputed that a licence to 7 

sale or otherwise is a licence of a profit & crsattea thee eee re ‘ 
created by a grant to a grantee capable of taking an interest in the land (Wickh t 
v. Hawker (25)), nor that there was not any difference in this respect betw ee 
licensee by the owner of a prescriptive fishery in the sea, and the aieeee : 





‘Tt seems to me 4 8 


iM MAN 


fishery in an inland river; and 
Session 3 and as such a right would n 
oe ms : P re 21 vipat to a profit in land, it — > created by grant 
on app kati P scribing. I think the law is that irae sate 
ee we establish a local law in j ie ae 
ooo ledien aad aw, yet prescription can only b s  spahessi te place 
origin at common law. This has ane rs tig: pe 
een laid down. I 


will only refer to what L 
ORD SELBORNE, L.C., says, i 
, L.C., says, in Dalton v. An 
. Angus (26). 


I have come to the conclusi 
will be found effectually eeria & no form of grant, either ancient or mo 
ieee 8 malts Bd ote Maa Rm alle Mastin a pool 4 
in fee of a several fisher | ody direct, or by casting & 
a. or oo ert ie So Ra tee eds an Via yer 
of the grant. I say nothi aryeo prendre out : 
not be enforceable i a ‘pra : a i om seeerenealisioet ina sblipeatge aa 
aii dliah day. tetplno) thia.1 em — "3 myself to the question at law. But Pe I 
Lordships, I must give my reasons <a aa ae A Se of your 
was not raised below, or at least not so gg length, especially as this question 

Te sicicee Midnsroparied.in 8 2 the judges to discuss it. 
The two reports quite agree, and I hin y meaphaodar all eer dees (oa pee 
6 eR Pat , and, as I think, from them both it is to be collected 
nln ast a principal reason, why the custom was held bad, was 

epugnant to the nature of an inheritance i orofi me RER Pein 

property that it should be vested in a body aa eae pee prendre in real 
with it, or at least that it is a ainst th ; ‘nd rece = Tenens or dealing 
it to be so vested. This, if it is the re Si pelioy oh the .1awy.08 England to allow 
De of h oramk jirecb,t0 ee : eh rule, is equally strong against 
profit in land. In Constable v. Nicholson (04), Wa ee cle ine tae 
ee In Chilton v. London Corpn. (2) Sip ee ee ee 
rig cannot exist by grant’’; and I have not been able to find Ieee 
it has been said that such a grant would be g S ; Lie kag bier 
Crown, and out of Crown property, it might a NY pi pe i 
the grantees a corporation for this special “purpose. But it was : aie peice 
‘f there could be no such grant direct to the fluctuating body ere 8 Ronee 
exception or condition in the original grant to the owners ie the fee P utied 
them to allow such a fluctuating body to take a profit 4 prendre out of the ee: 
ro granted, and that such an exception or condition would be good—at least where 
oes A en ipho the grantees and the body as exists between a 
hl ‘an ote ae the whole, or a class, of the a aed of that town. 

ses ; pport of this position, which, as they seemed to the Lord 
Chancellor to support it, I have carefully examined, but I do not understand them 
as he does. I think such an exception or condition, operating so as to give to 
that fluctuating body an inheritance in a profit in land, would be just as open to 
the objection that it was repugnant to the rules of law to allow an inheritance in 
a profit in land to vest so as not to be capable of being discharged as a direct grant. 


trong authority against the validity of such an exception or 
d or admitted that there was 4 


1 to take a profit a prendre 
was originally conveyed 
s in the present case; 
would be good, if good 
where no point turned 
before the time 
has, subject 


condition, that in every case where it was prove 
custom for a fluctuating body from time immemoria 
in the soil of another, the presumption that the fee 
gubject to such an obligation would be quite as strong 4 
and the right of the fluctuating body, if properly pleaded, 
here; and in the recent case of Lord Rivers v- Adame (1) 
on the pleadings, it ought to have been held that the fee was, 
of legal memory, conveyed to the person whose estate Lord Rivers now 
to such an obligation. Yet there is no case of which I am aware in which such 
a claim has ever been made; certainly none in which it has been supported. 
Cocksedge v. Fanshaw (8B) was not, as I read it, such a case. The claim there 
waa not one to real estate at all, and Gateward's Case (4) could have no bearing 
on it. The original grant of the Crown to the corporation of London was to take 
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a tax on all corn imported into the city; and the question was, whether. there 
could be a lawful origin for an exception of corn consigned to the freemen of the 
city. Lorp Hater, in his treatise concerning the customs, in part 3 of his treatise 
De Jure Manis, chapter 8 (I quote from Harcraves Law Tracrs, Dublin edition, 


1787, p. 125), says: 


‘“‘A man, or town, or corporation may have a discharge of prisage by charter, 
and this is without all question, as shall be shown. If the king grant to the 
mayor and commonalty of the city of London quod omnes cives civitatis pre- 
dicts shall be free of prisage, though the charter be granted to the corpora- 
tion, yet the exemption is well transferred to particular persons; and so in case 
of a discharge of toll, of putting into juries, and like privileges of discharge.”” 


This was solemnly decided in the great case of Walter v. Hanger (27). It is only 
material to say that the charter there relied on was after the time of legal memory. 
The same is the law as to a discharge by a subject to whom the right to take tolls 


had been transferred, as appears by Nicholl Corpn. v. Derby Corpn. (28) (YEAR 


Book, 48 Edw. 3, fo. 17), cited in Mellor v. Spateman (29). 

These cases are not in the slightest degree inconsistent with the reason which I 
think was the ground of Gateward’s Case (4), for in the first place there was no 
profit taken in the soil, or in any way connected with the soil, and secondly they 
were cases of discharge, not of grant. But they are very strong to show that 
Lorp MANSFIELD was quite right when he said that a grant to take tolls, subject 
to an exemption that they should not be taken from a certain class of freemen, 
would not have been void. Neither can I put the same construction on the effect 
of the cases as to the form of pleading in prescription which was put in the 
argument. I have no doubt that a right to take a profit in alieno solo may at 
this day be granted in gross to a common person in fee, as indeed was done 
in Wickham v. Hawker (25), or in gross to a corporation in fee; and it may 
also be made appendant to other lands, and so be conveyed along with them. 
As such an interest would be created now, it is clear that it might be prescribed 
for. That is no way inconsistent with what I take to be the reason of Gateward’s 
Case (4), for such a person can always release, or otherwise part with, the right. 
The owner of the profit & prendre may take it in person or by his servants. 
But he may also, whether the profit is in gross or appendant to land, get the 
benefit of his profit 4 prendre by selling or letting an interest in it, for a longer 
or shorter term, to any person capable of taking such an interest, and so long as 
that interest endures the donee has an irrevocable licence to take so much of tha 
profit. It is clear justice that the tenant or other person taking an interest ought, 
by good pleading, to be able to protect himself if an action be brought again 
him by the owner of the servient tenement for using the right while hig interest 
endures, whether that interest was long or short. 

The mode in which this should be done was the question in Boteler v. Bristow 
City of Coventry Case (5). It seems plain that this was a case of common apnea 
dant to property in the city, and it certainly seems to me far from being an 
authority for saying that the inhabitants had a right, as against the cit 
to have this common. All that was decided was, that a tenant at will of part of the 
dominant tenement might justify putting on the servient tenement beasts which 
were levant and couchant on the dominant tenement; and this, I think, is the 
rule of pleading which is stated in the sixth resolution of Gateward’s aga (4) 
On reference to the original French it will be found that there is a mistranslation, 
or misprint, in the first edition of Coxe’s Reports in English, which renders this 
resolution, as printed, unintelligible; and it has not been corrected in any of th 
subsequent editions. So in White v. Coleman (6) the mayor and bur fans : 
scribed properly enough for common of estovers for them and ever “inhabit a 
to have in their houses. Common of estovers, from its nature, must nade t mae 
to the land on which stand the houses in which they are to be reeaee eens ~ 


C 


A Bodies corporate may, as such, hold propert 
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in their corporat ity var 
I think, incident to the nature of a Sinan that ies should ee ae ps 
the governing body from time to time to make ordinances for the management 
of that property. In the charter of Queen Elizabeth such a power is expressly 
given to the mayor and aldermen, or the major part of them, in convocation, to 


make from time to time such ordinances as to them in their discretion may seem 
meet, inter alia, 


“for the letting and demising of the lands, tenements, possessions, revenues, 
and hereditaments given, granted, or assigned, or hereafter to be given, granted, 
or assigned to the mayor and free burgesses or their successors.” 


I suppose that an ordinance directing that any property belonging to the corporation 


should be enjoyed till further order by the individual burgesses would be good 
enough; and in all corporations, while such an ordinance allowing the individual 
burgesses to enjoy a right of common existed, the burgesses could plead the pre- 
scription for their benefit to protect themselves, just as the tenants at will could, 
and I think the various cases referred to go no further than this. If the ordinance 
thus made was revocable, it would in no way be inconsistent with Gateward’s 
Case (4), and I am not aware of any authority for saying that such a byelaw or 
ordinance, however ancient, was irrevocable till some rights given to freemen 
and others were made so by the Municipal Corporation Act, 1835 (5 & 6 Will. 4, 
ce. 76), s. 2: see Hopkins v. Swansea Corpn. (30). But in no way can the ninth 
paragraph of the case be understood as stating a right which comes within that 
nt. ; 
etic the corporation, just like any other owner in fee, can deal hk olor 
property, and release or discharge it, unless they have pte it ye = 
property in a part of the dominant tenement to someone else, an hese : ie 
the owner of the property to which it was appendant will release it. ‘Bubiwhs — 
may be the meaning of the ‘‘free nae * aro tee ir he 
i o whic oht Rey 
et - 1 sa gokart atty ped once a byelaw of otdinance allowing 
n as n 7" . 
the Faded tit of the town freely to take oysters from 7 ao wie vite rs 
least, its existence would be a lawful origin for the practice sta sacha 
" i voked when the mayor and aldermen made 
ste vente er oleae the inhabitants then living might have had to 
ee er Rey Seer ae should not be effectual against those 
complain, I cannot see Ww xgates 
Sie evs two hundred years after big eee Fe asceatntees 
It was argued that at all events suc be cia a trustee, and by the intervention 
might be worked out by treating the abe er ee on a subject with which I 
of the Court of Chancery. I speak Vv he rule against perpetuities, which ‘is 
am not very conversant, but lipo: of Gateward’s Case (4), applies to all 
founded on nearly the same reason as that e ai power, as being the ultimate 
trusts except those in which the ee aia Though there are many cases to 
trustee for charitable uses, aren 6 t nfined to the poor, may be con- 
ruste + that a trust for public purposes, no o £ anty -whioll, ay ak goats 
the effec haritable for many purposes, IT do not know rr SF naiebereias nay 
sidered charita sosed would be taken out of the rule = pe Ciacses econ th 
. Bsa Gt) soos rather against it. fo. mcg er ner in equity, as being 
arné V. 44 * not b at 
Aes ee eeoetitien, I 40 not venture to differ from them. Bu 
against the rule 


card's Case (4) down 
‘ages, from Gateward 8 ow 
ig Sarge ee aerien ole ep phish was it ever suggested that such 


in no one of ss resume it here, unless 
to Lord Rivers v. Adams spa Lordships should nah seme a be presumed 
a trust should be a _ yee corporation of - ily like Lord Rivers, 
jstinection can be sho tate in fee, lik 
gome distinc nd. a private person, owneT of an esta 
to be a trustee, 4 I siataction: 


ghould not, which is hardly done to my 8# 
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If, therefore, it depended on my opinion, the judgment of the Court of Appeal A 
should be affirmed, and this appeal dismissed with costs. 


LORD WATSON, LORD BRAMWELL, and LORD FITZGERALD concurred 
in the opinion of the Lord Chancellor. 
Appeal allowed. 


Solicitors: Wedlake & Letts; William Bohm. 5 
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MANCHESTER CORPORATION v. LYONS BROTHERS | | 


[Court or Appga (Sir George Jessel, M.R., Cotton and Bowen, L.JJ.), Novem- py 

ber 25, 27, 1882] 

[Reported 22 Ch.D, 287; 47 L.T. 677] 
Market—Grant by Crown—Subsequent grant by statute—Effect of Parliamentary 
grant—Disturbance of market—Sale in shop of marketable commodities. 

If, after a grant of a market by the Crown, the three estates of the realm 7 
constituting Parliament, whether on the solicitation of the grantee or other- K 
wise, by their joint act create the same rights, or larger or different rights of 
the same nature and character in favour of the grantee, the Parliamentary 
right supersedes those previously held from the Crown alone, and thereafter 
there is no continuing tenure by the grantee under his original title or continu- 
ance of his prior accountability to the Crown. J 

As an ordinary rule, the sale of a man’s own goods, in the ordinary and I 
regular course of business, in his own shop, is not a disturbance of a market. 

Manchester Corporation had held a manorial right of market for, among 
other things, cured fish. This right had, as the court held, been superseded by 
a larger grant of market rights by Act of Parliament. The defendants were 
wholesale dealers in cured fish and eggs, in respect of which commodities, when 
sold in their market, the corporation had a statutory right of levying tolls. G 
The defendants sold their goods, in the ordinary course of business, in their 
shop which opened on the street and was not situate in or opposite the 
market, but was some yards away. 

Held: the defendants’ business activities were not a disturbance of the 
market of the corporation. 

Notes. Considered: Bishopsgate Motor Finance CVorpn. v. Transport Brakes, Hy 
Ltd., [1949] 1 All E.R. 87. Referred to: Abergavenny Improvement Comrs. vy. | 
Straker (1889), 42 Ch.D. 83; Birmingham Corpn. v. Foster (1894), 70 L.T. 371; | 
New Windsor Corpn. v. Taylor, [1899] A.C. 41; A.-G. v. Horner (No. 2), [1913] 

2 Ch. 140; Hailsham Cattle Market Co. v. Tolman, [1915] 1 Ch. 360. 

As to creation of right to hold market, see 35 Hatspury’s Laws (8rd Edn.) 382 
et seq; as to disturbance of right, see ibid., 408 et seq; and for cases see 33 Diaest : 
(Repl.) 450 et seq., 475 et seq. 
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(1) Warrington v. Mosely (1694), Holt, K.B. 673; 4 Mod. Rep. 319; 90 E.R. 
1272; sub nom. Warington v. Mosely, Comb. 295; 26 Digest (Repl.) 355 
696. 
(2) Moseley v. Pierson (1790), 4 Term Rep. 104; 100 H.R. 918; 83 Dices 
dat | - V18; 33 Digest (Repl.) 
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L.T. 145; 34 J.P. 167; 33 Digest (Repl.) 358, 96. ; . 
(7) Macclesfield Corpn. v. Pedley (1833), 4 B. & Ad. 397; 1 Nev. & M.K:B. 708; 
110 E.R. 504; 83 Digest (Repl.) 479, 340. 
(8) Macclesfield Corpn. v. Chapman (1848), 12 M. & W. 18; 13 L.J.Bx. 82; 2 
L.T.O.S, 103; 7 J.P. 707; 7 Jur. 1041; 152 E.R. 1093; 83 Digest (Repl.) 
479, 342. | Page, 
(9) Prior of Dunstable v. B. (1433), Y.B. 11 Hen. 6, fo. 19, pl. 18; 33 Digest 
(Repl.) 480, 344. 
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Also referred to in argument: 
Yard v. Ford (1679), 2 Saund. 172; 1 Mod. Rep. 69; 1 Lev. 296; 2 Keb. 689, 706; 
1 Vent. 98; T.Raym. 195; 85 E.R. 922; 33 Digest (Repl.) 479, 334. 

Elwes v. Payne (1879), 12 Ch.D. 468; 27 W.R. 704; on appeal, 12 Ch.D. 475, 
C.A.; 33 Digest (Repl.) 479, 336. | 

Bridgland v. Shapter (1839), 5 M. & W. 375; 8 L.J.Bx. 246; 151 E.R. 159; 38 
Digest (Repl.) 456, 75. 

Fearon v. Mitchell (1872), L.R. 7 Q.B. 690; 41 L.J.M.C. 170; 27 L.T. 33; 36 J.P. 
804; 33 Digest (Repl.) 452, 39. 

Pope v. Whalley (1865), 6 B. & S. 303; 5 New Rep. 323; 34 L.J.M.C. 76; 11 
L.T. 769; 20 J.P. 184; 11 Jur.N.S. 444; 13 W.R. 402; 122 E.R..1208; 33 
Digest 484, 382. 

Ashworth v. Heyworth (1869), L.R. 4 Q.B. 316; 10 B. & S. 309; 38 L.J.M.C. 91; 
20 L.T. 439; 38 J.P. 565; 17 W.R. 668; 33 Digest (Repl.) 484, 390. 

Re Islington Market Bill (1835), 8 Cl. & Fin. 518; 12 M. & W. 20, n.; 6 E.R. 
1530; 33 Digest (Repl.) 481, 357. 

Penryn Corpn. v. Best (1878), 3 Ex.D. 292; 48 L.J.Q.B. 103; 88 L.T. 805; 42 
J.P. 629; 27 W.R. 126, C.A.; 33 Digest (Repl.) 479, 343. 

London Corpn. v. Low (1879), 49 L.J.Q.B. 144; 42 L.T. 16; 44 J.P. 169; 28 W.R. 
250; 33 Digest (Repl.) 478, 333. . : : 

Brecon alae penance (1862), 1 H. & C. 51; 31 L.J.Ex. 868; 6 L.T. 293; 
26 J.P. 614; 8 Jur.N.S. 461; 158 E.R. 797; 83 Digest (Repl.) 475, 308. 

Appeal by the plaintiffs, Manchester Corporation, from an order dated Feb. 22, 

1882, of Bristowr, V.-C. 
The present action was 

of Lancaster, by the plaintiffs, M 


brought in the Court of Chancery of the County Palatine 
anchester Corporation, against the defendants, 


Messrs. Alfred and James Lyons, who carried on the business of Sa 
produce merchants, importers of butter and eggs, cheese ag ee ae Pe 
fish curers, at No. 18, Oak Street, in the city of Manchester, sg oe spec kr 
the Eee carried on by the defendants at a hee Ligon? So vals 

ape ‘cance to and a disturbance § 
dealers in eggs and cured fish, was a nuisance 


sive ri f claimed by them 
rkets and an infringement of and fraud on the acon a - ittxnothot S 
mel i ; : o tor j 
ithi 3. ¢ of Manchester ; als 
as owners of markets within the city " . ae 
; : ing on such business, and for an accou 
5D 


Pe es oF Mis ahast Tee eo termlbious with the v9 Foo - a ae 
which was one of six townships constituting the ee oer ra 98, 1858. 
of Manchester. The borough was incorporated under ¢ - ciniol was lost) from 
There was evidence that the lords of the manor had a eres not clear. In 1698 a 
the Crown of a right of markets, but to what emperor anes for ‘‘a toll of 
claira by prescription by the then lord of the manor . re wey exoept of the 
gd, for every pack bought in Manchester called Mancheste 
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burgesses there,’’ was not proved to the satisfaction of the court: Warrington v. 
Mosely (1). In 1794 a claim by the then lord to a prescriptive right to hold a 
weekly market on Saturday for the sale of flour and oatmeal, and for a toll in kind 
in respect of sales, was unsuccessful: Moseley v. Pierson (2). 

In June, 1782, the then lord brought an action on the case for depriving and 
defrauding the plaintiff of the profits and emoluments of his market by erecting 
another market in a certain place near the plaintiff’s market for selling and ex- 
posing for sale flesh meat, for hire and reward, without the licence and against the 
will of the plaintiff. The result of the special verdict therein was that the plaintiff 
was seised of a franchise for holding a market, and that the defendants erected 
about 140 stalls very near his market, taking no tolls, but taking rent for the stalls, 
so as to diminish the profits arising from the plaintiff's market to the amount of 
£90. The Court of King’s Bench gave judgment for the plaintiff: Mosley v. 
Chadwick (8). 

The evidence pointed to a general market only being claimed for Saturday in the 
above causes. 

In June, 1827, the then lord claimed a market on every Tuesday, Thursday, and 
Saturday (except when they fell on Christmas Day or New Year’s Day) for all 
manner of fish usually sold in markets, and for tolls and stallages, and the lord 
recovered judgment against the owner of a house adjoining the market-place, for 
opening a shop there, and selling marketable fish there: Mosley v. Walker (4). An 
inquisition in the ninth year of John of Gaunt, first Duke of Lancaster, referred to 
‘‘the market day.”’ 

By s. 31 of the Manchester Police Act, 1844 (7 & 8 Vict., c. xl.), s. 31, power was 
given to the borough council to purchase the rights of the lord of the manor, and 
this purchase was effected on May 5, 1846. After completing this purchase the 
corporation of Manchester obtained certain statutory rights of market under Acts 
of Parliament, the effect of which is set out in the judgments. _ , 

Bristowe, V.-C., gave judgment for the defendants. The plaintiffs appealed. 


Benjamin, Q.C., and Gully, Q.C. (Maberly with them), for the plaintiffs. 
Ambrose, Q.C., O. L. Clare and Edwin Jones for the defendants, were not called 
on to argue. 


SIR GEORGE JESSEL, M.R.—There are two points arising on this appeal 
which are totally distinct. The first question is whether an ancient franchise to 
hold a market by the lords of the manor of Manchester is still an existing franchise 
belonging to Manchester Corporation, the present appellants, or whether it has 
not been extinguished by virtue of a Markets Act obtained by that corporation 
The second question is whether, assuming this court to be of opinion that the 
franchise has been extinguished, and that the only markets belonging to the cor- 
poration are the markets which they are empowered to hold by their Market Act 
the defendants Lyons Brothers, have committed any disturbance of those Saari 
and are liable to be sued in an action for that disturbance. As regards the first point 
if was originally decided by Lirrte, V.-C., in Manchester Corpn. v. Piao (5) 
and that judgment was against the corporation. In the present action his pbb. 
Bristowe, V.-C., properly held that he was bound by that judgment, in which ie 
also _ expressed his concurrence. Therefore, we have both Vine. Cbacealt y 
opinion that the franchise has been extinguished or ceased to exist ce 

With regard to the law on the subject, I think I may quote me safet hat 
was said by Lirrin, V.-C., in his judgment in Manchester Corporation v Pe bin 
(5). After speaking of a grant by the Crown he says (22 Ch.D. at p. 294 s hi a” 


“Tf, after such a grant has been made by the Crown i 

jointly constitute Parliament step in, ithe on the Beet rri oe aa 
or otherwise, and by their joint act, create the same rights, or Wee oats; 
ferent rights of the same nature and character, in favour of the ae pe ‘it 
seems to me that, of necessity, these parliamentary rights, écinngtingn aes 
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do from a paramount authority, must supersede those which the grantee was 

previously holding from the Crown alone, and that, after the passing of such 

an Act, there can be no continuing tenure by the grantee under his original 
=) 


title, nor a ti : : a! 
ee aie continuance of his prior accountability on foot thereof to the 


That being, as I think, correct, it only remains to consi y 

chester Markets Act, 1846 (9 & 10 Vict., C. ccxix), eee nee ae wr 
of market or markets to the corporation as showed that the old markets no aes 
waa and that the corporation must rely on the Manchester Markets Act, 1846, 
or its new market. 

The history of the matter is very simple. It seems that the manor of Man- 
chester was co-terminous with the township of Manchester, which appears to be 
one and the largest and most important of six townships which constituted the 
borough, now the city, of Manchester. That manor had, no doubt, a grant from 
the Crown of a right of markets. What it was exactly it is rather difficult to say, 
because the grant is lost, but there was evidence, and very good evidence to my 
mind, that the original grant was of a Saturday market. In the first place, we have 
an inquisition in the time of John of Gaunt, the first Duke of Lancaster, in the 
ninth year of his dukedom, which speaks of ‘‘the market day.’’ It says that-tolls 
may be taken on other days than the market day, which is evidence that there was 
something to answer to ‘‘the market day.’’ It does not show what day it was, but 
it shows that it was the market day. Then, in the next place, we have three 


- records towards the end of the last century. They are all actions brought by the 


then lord of the manor, and in every one of those actions he states the market day 
to be the Saturday. Of course, he must have known—and the evidence is very 
strong indeed to show—that there was a Saturday market day. Then, there is no 
other evidence except this, that, in the beginning of this century about the year 
1827, a successor in title to the lordship brought an action, alleging, not that the 
general market was held on any other day than the Saturday, but that the fish 
market was held on Tuesdays, Thursdays, and Saturdays. Taking it in the most 
advantageous light for the lord of the manor, it only amounts to this, that there 
was the general Saturday market, and that there was a fish market on Tuesday, 
Thursday, and Saturday. I should not be prepared to say, at the present mae 
that that single record, having regard to the three prior records, would sapeats y 
prove even the existence of the fish market on those three days, but we assume 
i he present appellants. - 
Pian (ele 8 this. There is a Saturday market, a general weed = ie of 
the records it is not alleged to be general, in the third it is), aA a ae 
Tuesdays, Thursdays, and Saturdays, pA teen ee peste 4 ao os 
4 (7 & 8 Vict., c. xl) was passed, which enable , 
cs from the lord of the manor, and in pursuance of ee gant 
of Parliament the corporation did buy up the market. At the ye 0 ee “ie 
f the Manchester Markets Act, 1846, tlie corporation were the ow Rise 
ed that is, of the manorial market. There is some De ee i aaa ra 
y " anor estabils MALS» d 
extent of the franchise was, but the ae ee ote bia sons paling th Shale 
scription he had a right to prevent fishmongers secription which implies 
Babe pe market days. Therefore, there was a grant, or at ia fal » pavliasel tS 
a grant, to that effect. Beyond nll es Pio within the township of 
prescription any right to compel toga lls lag elec on Stal shop on market days. 
: ee lling his own goods 1n his own shop acon 
Manchester to refrain from selling r 4846 an Act passed, the title © 
That being the position of matters, we have in 1846 


which is not without some significance. The title is: | ge 
‘An Act for providing market places, and for aah ORME 
in the borough of Manchester in the county palatine oO ? 
not in the township, but in the borough. Then it recites som 
Parliament, and then it recites, 


prior Acts of 
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‘And whereas the council have in pursuance of the power contained in the said 
first recited Act completed the purchase of the said manorial rights, lands and 
properties, and have thereby become entitled to the tolls and stallages payable 
in respect of the markets and fairs held within the said manor, and whereas it 
would be a great convenience and advantage to the inhabitants of the said 
borough and the neighbourhood thereof, and to the public at large, if some of 
the existing market places were discontinued and others enlarged, and also if 
new market places were established for the sale of fish, poultry, vegetables, 
meat, butter and other provisions, as well as of live cattle, corn, grain, hay, 
straw, lime, coal, and other marketable commodities usually sold in open 
market, and it is expedient that provision should be made for the better regu- 
lation of the said markets and fairs, and for the improvement of the approaches 
thereto, and for appointing the days on which the same shall be held, and for 
altering and varying the tolls and stallages now payable in the said markets 
and fairs, or in respect of produce brought within the said borough, and for 
granting other tolls and stallage in lieu thereof, but the same cannot be effected 
without the aid and authority of Parliament.”’ 


I will go through the sections which appear to me material. Section 4 gives 


a certain power to the council of the borough, and I read ‘‘council’’ throughout ~ 


as being used merely for the executive of the corporation. Though the power is 
given to the council, the power is given to the corporation by the powers being 
given to the executive, and I do not rely on the use of the word ‘‘council’’ in the 
section as making any distinction in effect, from what the Act would have done 
if the word ‘‘corporation’’ had been used throughout. First of all the council are 
entitled to buy any lands, houses or buildings within the borough for the purposes 
of the Act. Then they are empowered, by s. 24, to erect a new market hall, which 


is evidently to be something very grand, and very large, for the sale of fish, meat, 


provisions, agricultural produce, ete. Section 25 provides :- - ‘ 


“That after the said new market hall and other buildings connected therewith 
shall have been completed and opened for public use, it shall be lawful for the 
council to hold and keep a market therein thenceforth for ever, on such days 
in every week as they shall from time to time appoint,”’ 


and there to allow anything to be exposed for sale. There is a provision in s. 26 
to enable them to use other places until their market hall is completed. Section 27 
provides that the council may enlarge all or any of the present market places, ‘‘or, 
in lieu thereof, or in addition thereto,” make new ones for all these purposes. 
Then s. 28 has a similar provision with regard to cattle markets, and s. 29 contains 
@ provision as to the days for holding the cattle markets. Section 30 enables the 
council to discontinue old markets when they have made new ones. Section 82 
enables them to provide markets for the sale of hay and straw. 

Section 83 enables them to provide eligible sites for the market places. Section 
33 and s. 34 enable these sites to be provided either from any land then belonging 
to the corporation, or from any land they may acquire. As T understand, they had 
land without the township of Manchester and within the borough, but they had no 
land except within the borough at the passing of the Act. So it comes to this, that 
the effect of those two sections is, that the corporation may establish their marine 
in any part of the borough they may think fit, whether they are within the township 
of Manchester or not, 

Section 36 contains a provision establishing modes of weighing and measuring 
things used in the market. Section 88 contains a provision as to weighing carts 
and carriages. Section 89 gives the council power to take new tolls, which are 
not to exceed those mentioned in schedule B. As I understand they 
tolls than they could take before. Section 40 
market. Section 42 gives new tolls altogether 
sold, and s. 43 does the same thing 


y are larger 
gives similar tolls for the cattle 
for machines for weighing goods 
for machines for weighing carts. I think there 


A 
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is nothing else which is material to this ca S 

saving clause, but I object to look to a pace wo pate racem . e 
an enactment. It does not really affect the question, wh a - pins 
» When it is examined with 

s. 126, because that really says that the Act shall not extend th hens 
beyond Manchester. Then there are some ver ats : : Aca gear: me 
0 a cn AE a Ne y cCurlous provisions. as regards 
g said, the lord of the manor had established igh 
to prevent them from keeping their shops open, and the new legislation t oe 
that, provides that they may do it on obtaining a licence, for which eee _ 
pay a certain sum of money. Then it goes on to provide that, when the mh ; 
that Manchester Corporation has spent in the purchase of the bevan ovtat rights hal 
been repaid, the licence shall cease and the butchers and fishmongers shall h z 
the same rights of selling in their own shops. i es 
Look at the sections I have referred to, and see what the effect is. First of all 
the day of the market is changed. Whether it was one day or three days a week 
for fish is immaterial. It was one day a week for everything else. If there be a 
market on any day or days, it is a very strong circumstance to show that it is a 
new market, and not a mere extension of the old one. The next matter of observa- 
tion is, that not only is the day changed but the place may be changed. The old 
manorial market is a market which must of necessity have been situated within. 
the township of Manchester, one of the six townships now constituting the city of 
Manchester. You could not take it outside the limits; but under the new statute 
all the new markets may be outside the township, or all on the borders, or all in 


_ other townships. Considering the importance of the provisioning of the township 


KF 


of Manchester, I do not suppose they would be outside that township, but they 
might be. Consequently you have a market changed in time, or which may be 
changed in time, and changed in place, or which may be changed in place. But 
that is not all. In addition to changes in time and place, you have a change of 
charge. Ofcourse, in an old market everybody is entitled to use the market on 
payment of the accustomed toll, but here you have a power to charge more, and 
therefore the right of charge is changed. In addition to that, charges are imposed 
to which people were not formerly liable at all—the charge in relation to the weigh- 
ing machines. Therefore, there is not only the power to change the old toll for 
which people were liable, but you have an imposition on them of an entirely new 
set of tolls, to which they were not liable. Then, to crown the whole thing, the 
new market, instead of being a market for the inhabitants of a particular township, 
is to be a market for the whole borough. Of course, you have let in now a new 
class, who are entitled to use the market. The old customers of the market, the 
inhabitants of the township, had a right to use the market instead of has dis 
else, but now you have a market place, erected within a township, which a e@ 


inhabitants of the borough, including the inhabitants of the six townships, have a 
right to use. So that you have changed almost everything that it 1s possible to 


hange. ae, 
: rit can hardly imagine a plainer case of a new market, as distinguished from a 


mere alteration or enlargement of an old one. It appears ra as, orgs Kor 
that, applying the law as laid down—and as it seems to me correc Aho chinese 
Lirrir, V.-C., in Manchester Corpn. V- Peverley (5), there 1s te sd hake 
intended to be a new market, or rather, a series of new mars” 


i i i ished. It was bought by the corpora- 
whole franchise was intended to be extinguishe ee well cate 


tion, and was intended to be put an end to in consi Spates th junatlse 

leges granted to Manchester Corporation by the Act of Fi 

That concludes all I have to say on the first question. Scag Aus td auteahalita 
The second question we have to consider is whether, on thee - pppeponenns 

are liable for disturbance of market. The facts which it Pp] 


in Oak 
he owners of & shop 1 
Sedat Manchester. ‘This sh reas be thes ve es gale, among other things, 


Street, Manchester. This shop is used by them ” here the shop is It is not 
of dried fish and eggs. It is material to consider W ai gards fom the shop. 


opposite the market. That is higher up the street, seve 
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The shop is opposite some private houses belonging to the corporation, and ee 
on the street, and not on the market. If we had given to the word market the 
signification attempted to be put upon it by the counsel for the plaintiffs, it would 
have included the whole of the street leading up to the market. In my opinion, 
that is not a fair definition of ‘tthe market.’’ The market is the proper market, 
and the fact that some persons do improperly sell provisions in the street outside 
does not, in my opinion, extend it so far as the plaintiffs claim. What is the posi- 
tion of the defendants? They sell, both wholesale and retail, eggs and dried fish, 
which belong to themselves, in the ordinary course of business. They sell them on 
market days as well as on other days, and that is alleged to be a disturbance of the 
market. It may be an infringement of the market in this sense, that if they were 
to shut up their shop more people would go to the market on those days, and more 
business might be done in the market. But I suppose the same observation might 
be made if every other shop in Manchester were shut up on market days—that 
more people would go to the market, and more business would be done there. It 
does not appear to me that that has much bearing on the question. 

What amounts to a disturbance of the market, must, of course, depend on the 
facts of the case. And I am not going to lay down that, because a man sells goods 
in a shop, it may not be a disturbance of the market. I do not think it is neces- 
sary to consider that point on the present occasion, and I do not wish to lay down 
anything which may be called a definition of disturbance of a market because the 
evil of laying down such a definition is, that the judge probably forgets some case 
or other which the ingenuity of man may devise which really would be a disturbance 
of the market, and then what he says may be cited as an authority for not allowing 
an action to lie in respect of such a disturbance. It has been held more than once 
in modern times, whatever may have been the case in former days—and there are 
some ancient decisions—that, as an ordinary rule, the sale of a man’s own goods, 


in the regular and ordinary course of business, in his own shop, is not a disturbance _ 


of the market, and you must show something more. How much more will be suffi- 
cient it is not now for me to say. I ean find no evidence whatever beyond the 
mere fact that I have stated, that they sell their own goods in the ordinary course of 
business, to accuse these defendants of disturbing the market. In my opinion, that 
does not amount to a disturbance of the market. Therefore, the defendants are not 
liable in this action, and in my opinion the appeal must be dismissed. 


COTTON, L.J.—The first question is whether the plaintiffs are entitled to rely on 
the ancient franchise, and the rights they claim to have by prescription. I would 
not add a word to what the Master of the Rolls has said, but that it is an important 
question, what is the effect of the Act of Parliament in this case? 

In my opinion, it must in every case be a question, having regard to the words 
used in and the effect of the new rights given by the Act, whether the right given 
by the Act is or is not a supersession, is or is not intended to supersede, and in 
fact does supersede, the rights which previously existed. What I principally rely 
on here is, that the right given by the Act to the corporation is a right to hold 
markets, not only in the comparatively small area over which their ancient 
franchise extended, but in any part of the borough of Manchester. The former 
right, which the corporation contend is still subsisting, was a right belonging to 
the lord of the manor as regards the township, and not extending beyond that; but 
I cannot doubt, looking at the Manchester Market Act, 1846, that the rights in- 
tended to be given to the corporation by that statute were rights not only for the 
benefit of the borough, but which they might exercise throughout the borough. 
The power to buy the manorial rights, including the market, had been given to the 
corporation by a previous Act of Parliament (the Manchester Police Act, 1844). 

In the Act of 1846, after the recital referred to by the Master of the Rolls we 
find, not only that there is no limit as to the place where the new markets ae to 
be erected (except that it is to be on land of the plaintiffs, or land to be acquired 
by them; which land to be acquired is, I think, limited to the borough), but, that 


F 


tions Act) had said: ‘‘for all purposes, 
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must necessarily be co-terminous with the borough. Section 55 


“That it shall be lawful for the council, when, 
fit, to alter and change the days, times and pla 
present or future markets or fairs within th 
necessary or expedient.”’ ; 


and as often as they shall think 
ces for holding all or any of the 
e borough, as they shall deem 


That, therefore, is a power given to them, in express terms, 
borough, and not in any way confined to the township to which the previous 
franchise only extends. That and other things lead my mind to the conclusion 
which I can have no doubt about, that the intention of this Act of Parliament was, 
to grant powers, as regards holding markets and regulating them, not only in the 
township, but throughout the whole of the borough. Section 126, the saving 
clause, might at first seem to afford an argument in favour of the corporation, 
but I agree with the Master of the Rolls that a mere saving clause is not to give a 
new effect, or a different effect, from what is the true construction of the provisions 
of the previous sections of the Act; and it must be remembered that the manorial 
rights which were purchased were not only this franchise, but other rights, and 
although the first part of that section speaks of manorial rights still existing, it 
may be ex abundanti cautela; it could have no effect in extending those rights or 
conferring the old franchise. One only of the manorial rights is still existing, but 
the latter part of the saving clause, if any effect is given to it, is against the 
corporation, because it says that they are not in any way to interfere with ies 
rights of the Duke of Bridgewater, as regards one of the townships ie bien a: 
(the township of Hulme), of holding a market there. If the market rights were 
not intended to extend throughout all the borough, I hardly think that ~— 
clause would have been introduced. That being 80, I have come to this cone catr 
that these large powers as regards markets were ee to hy same i 
the borough. That is not immaterial as regards the rights which ¥ g bas 
i ith reference to the market. I cannot but come to the conclusio 
corporation a nt has given to the corporation, on their application, rights 
sm poe Haas Pace area than, and in some respects possibly of a dif- 
ers ld franchise, and that that was a superseding of the 
ager cemne mage sem + bases it for the benefit of the borough) 
old right which the apes ion te é mnship of Manchester. 
A ly the smaller area of the township 

had before the Act over ee ly different and distinct from those that have been 

ae Pans eee ithe plaintiffs. oe ox eae oe ine pactdiees 
reterre ion of a righ 
simply this: There being & grant neler ta Sa Mean aint cil Aiea that 
in the borough, when the limits ' * ddition to the right, but by an extension 
Sa serge vat aes a 4a6 of Parliament (and that was the only 
of area subject to the right, 


Municipal Corpora- 
i the purposes of the pal 
contention, although the extension was nore apa cpr a it = 


The other cases referred to are, In es 
As I say, it is a matter of the 
arises, and if you find the 
d merely varying the powers 
then that is not superseding, 
hts of a larger char- 


throughout the 


borough shall be part of a eho decision. 
opinion, in no way inconsistent dee allen neve 
er whic 
struction of each statute on ~ een 
warts referring to an old franchise as scant eit 
which the grantee is to have as regards that franchise, 


shise to exercise rig 
nega: apres 5 maga Annas mere franchise. It is confirming 
se 


ld have exercl ee 1 at being so, the 
acter + oar i existence, but with some ee Por rie ‘i tinea i. 
By ae. : ‘on, and on this statute 
ion i question of construction, a 2 Re ghatite, 
ice is superseded by the powers granted by heey ea aéetion © 
Ay gaa the second question, that of disturbance, 0, a hell 
4 : j that a man ¢ 5 ri i. 
relied on was the dictum hat is taking the 
eee Mgr oats paying toll. The difficulty of that is this, what) 
a marke an j 


{ evi- 
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benefit of the market? It may be, in a sense, that everyone gets the benefit of a 
market who sells his goods on a market-day to the increased number of people 
who come in from the country around, but that is inconsistent with what is estab- 
lished at law, viz., that, except in an old franchise which may confer the right, 
shopkeepers are not prevented from selling their goods in their shops on a market 
day unless such selling amounts to a disturbance of the market. Here the defen- 
dants are selling their goods in their own shop in the ordinary way of their busi- 
ness. There is no evidence to show that on those days they are taking the goods 
of others, and, under the pretence of carrying on their own business, enabling other 
people’s goods to be sold there, or that they are going into the market to solicit 
people to come out to them. They are merely selling in the ordinary way, and 
the only point which raises the argument of the corporation is, that the shop of 
the defendants is within a certain distance of the market. I cannot come to the 
conclusion that, simply because this shop is within fifty yards of the market, not 
opposite the market or in the market, the mere selling of these goods in the shop 


in the ordinary way of business is a disturbance of the market, although, no doubt, 


this shop and other similar shops outside the market may attract customers who 
would otherwise go to the market. . 


In my opinion, the evidence here does not establish that what the defendants | 


are doing is a disturbance of the market. 


BOWEN, L.J.—I agree with all that has been said, and I will only add a very 
few words. 
The first point is, whether the corporation are, in their present proceedings, 


enforcing an old manorial franchise, derived in the first instance from the king, 


and bought up by the corporation in 1846, or whether they are enforcing some- 
thing totally distinct from the royal franchise, viz., a right created by statute. 


Where you have a franchise created by charter, and the legislature operates on it: 


afterwards, the legislature can do exactly what it pleases. It has only to express 
its intention in clear words. It can leave the old franchise standing, and place a 
new parliamentary right beside it; or it may, for anything I know, leave the old 
franchise standing, and add certain statutory incidents to the old franchise, pro- 
vided it makes itself clear as to its intention; or it may extinguish the old fran- 
chise either expressly or by implication, and substitute in its place not a franchise 
properly so called, but parliamentary rights and obligations under no franchise. 
The legislature can do exactly as it pleases. Therefore, one must look in each case 
at the statute itself to see what the legislature has chosen to do, and for that 
reason I think that so few cases could be found exactly in point; but when we 
come to this statute, I entirely agree with what has been said, cat we find a new 
day, a new place, and new tolls. Instead of a manorial franchise we find a borough 
market substituted for the old one. There is, therefore, nothing left at all thet 
has any identity with the old franchise. It is no longer the old franchise fr 

the king. That has disappeared under the Manchester Markets Act, 1846 = 

With regard to the second question, we have to decide the bare point oa th 

the fact of a man being an ordinary dealer in a shop close to the ee AB 
market is, as it stands alone, evidence of a disturbance of the market The ‘ 
no such case. I use for the purpose of clearness the language of ireteg ce 
in Macclesfield Corpn. v. Pedley (7), which has also received sanction eae ri 


language of Parke, B., and Lorp Asrnaer, in M 
ome 3 accl 
LITTLEDALE, J., says: ehnatels te ons Chapman (8). 


“There is no case which has decided that the mere selling, in a private shop 


not within the limits of the market-place, marketabl i 
. . . 4 : t l 
is an injury to the market in point of law.” ets ae soem 


There is, no doubt, an older case still, Prior of Dunstable vy. B. (9) 


posed to have decided that, but on examination of Prior of eee is sup- 


ble v. B. (9) 








H 
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many years ago, it was pointed out that it establish . 

: . ae ed nothing of 

< without defining what is the evidence which would ere As to 
‘he market, it is sufficient to say that there is not enough here ¢ isturbance of 
sumption of the kind. 8 Q raise any pre- 


Solicitors: R. F. Austin, for W. H. T 
. ’ - H. Talbot, M - Deg 
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LEIGH AND ANOTHER v. DICKESON 


[Court oF Apprat (Sir Baliol Brett, M.R., Cotton and Lindley, L 1 N 
ber 8, 22, 1884 | ey : )s ovem- 


[Reported 15 Q.B.D. 60; 54 L.J.Q.B. 18; 52 L.T. 790; 
| 83 W.R. 538] | 


Landlord and Tenant—Tenancy—Tenancy in common—Repairs—Contribution— 

Rent—Liability of tenant in common to pay rent to co-tenant. 

If property is held by tenants in common and they are not under a common 
liability by tenure or otherwise to do repairs, and one co-tenant, without being 
requested by the other or others, executes repairs, he cannot claim contribution 
for the cost, but in a partition action such expenditure is taken into account 
and ordered to be shared proportionately between the tenants according to 
their interests in the property. ~ 

In special circumstances, one tenant in common may be liable to pay rent 
to his co-tenant. 

Notes. Since 1925, partition actions have become obsolete: see 14 Hatspury’s 
Laws (3rd Edn.) 502. After 1925, the statutory trust for sale applies to tenancies 
in common where there is no express trust for sale, and liability for repairs depends 
on the law of trusts. For the trustees’ powers, see 88 Haussury’s Laws (8rd Edn.) 


1015-1016. 
Followed: Re Jones, Farrington 
Mountsteven (1899), 48 W.R. 141. 


v. Forrester, [1893] 2 Ch. 461; Kenrick v. 
Explained: Bonner v. Tottenham and Edmon- 


ton Permanent Building Society, [1895-9] All E.R.Rep, 549. Distinguished : Re 
Coulson’s Trusts, Prichard v. Coulson (1907), 97 L.T. 754. Considered : Re Cleadon 
Trust, Ltd., [1938] 4 All E.R. 518. Referred to: Re Cook’s Mortgage, Pee 
v. Tyndall (1896), 65 L.J.Ch. 654; Hill v. Hickin, [1897] 2 Ch. 579; ne ip ae 
Steinstad v. Pearson (1927), 187 L.T. 533; Wheeler v. Mercer, [1955] 3 All E.R. 


455. 7 
As to contribution between joint tenants, and partiti 


(8rd Edn.) 884, 344-350; and for cases see 86 Dicest ( 
(Repl.) 828-829. 


Case referred to: ; =. 
(1) Bayley vy. Bradley (1848), 5 C.B. 396; 16 L.J.C.P. 906; 136 E.R, 982; 
81 Digest (Repl.) 305, 4433. 
lao referred to in argument: , aa 
7 ‘Mahon v. Burchell (1846), 2 Ph. 127; 5 Hare, 322; 1 Coop. temp. Cott. 497; 
8 J,.1.0.8. 289; 41 H.R. 889; 80 Digest (Repl.) 861, 12. meer 
Henderson v. Hason (1861), 17 Q.B.D. 701; 21 L.J.Q.B. 82; 18 L.T,0.5. 1495 
16 Jur. 5618; 117 E.R. 1451, Ex. Oh. ; 88 Digest (Repl.) 828, 405. a 
Pascoe v. Swan (1869), 27 Beav, 508; 29 L.J.Ch. 159; 1 L.T. 17; 5 Jur.N.n- 
1286; 8 W.R. 180; 64 E.R. 201; 28 Digest (Repl.) 587, 609. 


on, see 82 Hatssury’s Laws 
Repl.) 404 et seq-; 88 DicEstT 
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Teasdale v. Sanderson (1864), 83 Beav. 5384; 55 E.R. 476; 38 Digest (Repl.) 829, 
408. : 

Agar v. Fairfax, 2 White & Tudor L.C. 419. 

Swan v. Swan (1820), 8 Price, 516; 146 E.R. 1281; 32 Digest (Repl.) 802, 446. 


Appeal by the defendant, Dickeson, from a decision of Pottocx, B., reported 
12 Q.B.D. 194, holding that the plaintiff was entitled to recover £24 9s. 6d. for the 
defendant's use and occupation of premises in Market Lane, Dover, and dismissing 
a counterclaim by the defendant for contribution towards the cost of repairs 
carried out to those premises by him. 

The defendant had become tenant to the plaintiff under a lease of an undivided 
three-fourths of certain premises to which the plaintiff was entitled as tenant, in 
common with another. During the lease the defendant purchased the interest of 
the plaintiff's co-tenant in common. On the expiration of the lease the defendant 
continued in occupation of the above three-fourths as tenant on sufferance to 
the plaintiff. The plaintiff brought an action to recover from the defendant rent 
for the use and occupation of the above three-fourths since the expiration of the 
lease. The defendant counterclaimed that he had expended money on the repairs 
of the house, and claimed from the plaintiff, by way of counterclaim, contribution 
in respect of the moneys so expended, in the proportion of three-fourths to one- 
fourth. The action was tried before Pottock, B., who gave judgment for the 
plaintiff, both upon the claim and the counterclaim. The defendant appealed. 


Finlay, Q.C., and C. A. Russell for the defendant. 
E. Pollock for the plaintiff. 


Cur. adv. vult. 





Nov. 22, 1884. SIR BALIOL BRETT, M.R.—In this case the plaintiff and 
the defendant are tenants in common of property, in this instance the - property 
is a house. The defendant has done repairs to the house which we may take 
to be reasonable repairs, and necessary for the proper maintenance of the property. 
For those repairs he has paid, or at all events has become liable to pay, and in an 
action brought by his co-tenant against him for rent, he counterclaims to recover 
from her her share of the money thus expended on repairs. Dealing only with 
the counterclaim, this, then, is one of those cases where one person having 
expended money, if not exactly on behalf of another, yet to another’s advantage, 
sues to recover that money or part of it back. The question, therefore, is whether 
the circumstances of this case bring it within any of those legal principles which 
entitle persons who have expended money to another's advantage to recover it 
again. It is not pretended in this case that there ever was any express request by 
the plaintiff that the defendant should do these repairs. 

What then are the conditions which entitle a person who has expended money 
to another’s advantage to recover it again? If the plaintiff in the action has done 
so at the express request of the defendant, then, of course, the matter is open to 
no doubt. If the plaintiff in the action has made himself liable as the agent of 
the defendant, then the matter is equally clear. The Jaw has gone further than 
this, and even although there be no request by the defendant in fact to expend 
money, yet if there be a request by him that the plaintiff shall do something which 
at law imposes a liability to pay money, then the law implies a promise on the 
part of the defendant to repay it. Recently the law has gone even further than 
this, and it has been decided that if the defendant requests the plaintiff, not to 
pay money on his behalf, but to do something which will place him in such a 
position that if he does not pay money harm will come to him in his social 
position, although there be no legal liability upon him to pay, then if he does 
pay money under these circumstances the law will imply a promise on the part 
of the defendant to repay it. On the other hand, it is perfectly clear that the 
law is, and always has been, that if the plaintiff in th i 
p e action has expended money 
in a merely voluntary payment, he cannot make the defendant repay it even 
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by alleging and proving that it was done for hi 
is at full liberty, either to accept or reject shpat ieee pompano 
by the plaintiff, and he elects to accept it, then he adopt } ce) era 
the plaintiff and becomes liable. But if the ietacaence =f shined os Fe 
accept it, and ice i ear Salat ots 
sohcaacnl no choice in the matter, then the plaintiff must suffer for his 

N . . a 
—— esis ita eee of these heads the present case is brought? 
e plaintiff and the defendant have separate and 
independent interests, though their interests are in one sense combined. U . 
that house the defendant expends money in repairs without any outlier ude 
so on the part of the plaintiff; he was not the agent of the plaintiff for this 
purpose; he and the plaintiff are not partners; there is nothing in the relations 
between them from which the law will imply a promise on the part of the one 
to repay money expended by the other. What then is this payment so made by 
the defendant? It is a mere voluntary payment, and although it is made partly 
for his advantage, and partly for the advantage of his co-tenant, yet it is an 
advantage which his co-tenant cannot possibly reject, but must of necessity accept. 
The case, therefore, seems to me to come within the last head to which I have 
referred, and the defendant must suffer for his generosity, for he cannot recover 
in this form of action as for money paid, nor, indeed, in any form of action at 
common law. - 

Is there, then, no remedy for such a state of circumstances as this? There is 


ia remedy in chancery. If co-owners disagree and apply in their differences to a 


- other co-owner to expense 


court of equity, then the court of equity divorces them in a suit for partition, and 
in this suit, having all the parties before it, the court of equity does, what it 
always does under such circumstances, that which it conceives to be justice between 
them, and in that suit, any such expenditure as this on the part of one co-tenant, 
is taken into the account and ‘shared proportionately between them. An old 
common law writ (de reparatione facienda: Firznersert’s Natura Brevium, 9th 
Edn., pp. 127, 162) was cited in support of the proposition that there was a 
remedy at law. That writ was apparently mandatory in its nature, but I do 
not think that I need say anything further about it than that it seems to me 
wholly and entirely obsolete, and for a very good reason, namely, that it would be 
utterly unworkable. There is, then, no remedy at law, and the only remedy is 
in Chancery, and there only in a suit for partition. The strongest evidence of this 
is, that, though we have had the able assistance of counsel in this case, one 
although my learned brothers and I have examined the authorities on this point; 
nobody can find any case where a co-owner has been made to contribute pen ae 
incurred by his co-owner, except in the case of a suit in equity for parti er 7 
yet the question must have arisen in numerous Ways ont ie ee eee 
any further reason were required, it is this: that if we were to give the 


-OW to put his 
i here, we should be enabling one co-owner 
od oie lage ro =a BN the, latter may choose to think unnecessary. 


may be on the outskirts of a decaying town, 


dehgs] Fiz ay di this 
the owner in possession may think well to repair it, his ieside ay at lies 
point, and be willing to allow the tenement to go to ruin; he : tavieilir a epee 
this appeal would be that we ghould force the co-owner pag *  efusal, still there 
Even supposing the latter to be wholly jusxeagon iia ‘reasons I am of 
is no power in the law to compel him to be wise. For . ot be dismiiased; 
opinion thatthe judgment below was right and that this appe 


A house in the hands of co-owners 


The plaintiff and the defendant are 
endant, who 1s in possession, 
hat he has expended 
The defendant 
gsession 


COTTON, L.J.—I am of the same opinion. 
tenants in cormmon of a house, the plaintiff sues the def we 
for rent, and the defendant counterclaims in respect of - ve rte 
on repairs. As to the claim for rent, I think the pasa is roi te sip 
argued that the law did not require rent from one tenan iss mcnerre nes 
to his co-tenant. But here there are special circumstances. 
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was a lease to the defendant from his co-tenant of her share of the property, ae A 

after the expiration of that lease the defendant continued in possession, and. can ae | 

and held exclusive possession; I think the defendant was properly held liable to | 

rent. 

sons sha the question of repairs. The question is raised upon demurrer, and 

consequently we have not before us the exact facts of the case; but, for the purposes 

of this judgment, I assume that the repairs, which have been substantial repairs, B 

have been such proper repairs as under all the circumstances are reasonable and 

necessary. It is plain, I think, that the defendant could not claim from his 

co-tenant for anything in the nature of an improvement to the property, but a 

more difficult question arises upon repairs pure and simple. It is no doubt true 

that where persons are under a common obligation to do repairs, and one of them 

discharges that obligation, the others are liable for their share of the expense (} 

incurred on their behalf; but tenants in common do not stand in that position 

to one another, even as regards repairs that are reasonable and necessary. There 

is no more obligation on tenants in common to repair than there is upon any 

sole owner; and, in the absence of any suggestion of any expressed or implied 

request, I can see no ground for saying that a common law action by one tenant 

in common would lie to recover money expended in repairs by his co-tenant, or ]) _ 

that equity would allow any such claim. 
Some difficulty has been caused by the fact that a writ has been found in 

Firznersert’s Natura Brevium, which, it was argued, was a common law writ 

of contribution between tenants in common, but when we examine that writ we 

find that it assumes that some obligation is imposed upon the tenants in common 

to do repairs, for the writ is as follows (9th Edn., p. 162) : Ke 


“The king to the sheriff, etc. : If A shall make you secure, etc., then summon, 
ete., B and C that they be, etc., at W, etc., to show wherefore whereas they, 
the said A B and C jointly, hold a certain mill undivided in N, and the issues 
thence coming by equal portions partake, and are bound to the reparation and 
support of the same mill, and the said B and C (although they receive the | 
proportion of those issues happening to them) refuse to contribute to the iy 


reparation and support of the said mill, to the great damage of the said A as | 
he saith.”’ | 


Such a writ as that might apply to a case where there is some obligation, by 
reason of tenure or otherwise, upon the tenants to repair, and where one of the 
persons under such obligation refused to fulfil it; but it has no application (4 
to such a case as the present. It is curious that in Coxe upon Lirrieton, 200 b., 

a reference to this writ is to be found as follows: 


““(f) If two tenants in common, or joint tenants, be of an house or mill, and 

it fall in decay, and the one is willing to repair the same, and the other will 

not, he that is willing shall have a writ de reparatione facienda; and the 

writ saith, ad reparationem et sustentationem ejusdem domus teneantur; H 
whereby it appeareth that owners are in that case bound pro bono publico to 
maintain house and mills which are for the habitation and use of men.”’ 


I cannot but think that he has mistaken the writ mentioned by Firznersert, for this 
Suggests an obligation to repair upon all owners, but if sole owners are u 
such obligation, I cannot see how joint owners can be. 

Is there then no remedy in such a case as the present? I think there is none 
as long as the co-tenants are willing to enjoy the property together, for so long as 
they do 80, one of them cannot, in the absence of any express or implied request, 
do Tepairs so as to charge the other; but there is a remedy in a suit for partition. 
In partition suits it ig quite common to have an inquiry whether either of the 
co-tenants has expended money in repairs or in improvements of the property, and 
although, as long as the parties enjoy together, there can be no common law or 
equity action of contribution, yet, when they are desirous of severing their tenancy, 


nder no 


- tenants in common are, so to say, partners, 
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rs is possible and usual to take an account of all the dealings of the parties with 
e property, and of any increased value of the property occasioned by money 
expended upon it by either of the tenants. Then the one who has not contributed 


to this increased value cannot take the benefit of it when the time for partition 


_ comes without making due allowance to his co-tenant. But I think this cannot 


be done in any other way or at any other time than when the whole matter is 
before the court in a partition action, There is, therefore, a remedy available, if 
the parties will accept it, and it is a sufficient and the only remedy. j . 


LINDLEY, L.J.—Two questions arise in this case. The first is as to the right 
of i cae to recover rent from the defendant in respect of her portion of a 
hg 9 seit = sg kaplan and defendant in common, and which was 
ao, oe y the de endant. The second question is as to the right 

he _defe o call upon the plaintiff to contribute towards the expense of 
repairs which he has done upon the property. 
, As to the rent, the defendant held under a lease from the plaintiff, and continued 
in possession after the expiration of that lease; and I think he cannot truly say 
that the relation of landlord and tenant was ever determined. He never gave 
up possession; he never made it clear that he was doing anything more than any 
person does who holds over after the expiration of a lease. It seems to me that 
this is another instance in which the inference, which the Court of Common 
Pleas drew in Bayley v. Bradley (1), should be drawn, namely, that he is liable 
to pay rent at the old rate. This is what Pottock, B., held, and I quite agree 
with him. 

Then comes the question whether the defendant’s co-tenant is liable to contribute 
towards the sum expended by the defendant upon repairs to the property, assuming 
those repairs necessary, and to have been reasonably executed at no extravagant 
outlay. I have looked everywhere for information for the purpose of discovering 
whether there is any trace of an obligation upon one co-tenant in common to 
contribute to the cost of repairs of the common property. I can find none, and 
I think no action for contribution lies in the absence of any express or implied 
request, or in the absence of some duty on the part of one tenant towards the 
other to do repairs or to contribute towards the expenses of repairs. The 
passages in Coxe and Firznersert, which were referred to in argument, do not 
seem to go the length contended for. The language of Frrznersert most in favour 


of the defendant is to be found at p. 162. He says: 
here there are tenants in common, or who 


jointly hold a mill pro indiviso, and take the profits equally, and oa ae 
falleth into decay, and one of them will not repair the mill; now the other 
shall have a writ to compel him to be contributory to the reparations, 

| first, a case is contemplated in which all the 
and have a share in the profits of 
that all the tenants are bound. What is that 
t it is an obligation as between the co- 
d one to the other? It seems to me 
bligation upon all the co-tenants 
use the state of the mill is a 
gathered from the 
obligation to do 
f opinion arises 
er to expend 


“The writ of contribution lieth w 


Two things strike me upon this, 


the mill; secondly, the writ says 
obligation? Why should we assume tha 
tenants themselves, and that they are boun 
that a case is contemplated in which there 1s wer ) 
to do repairs, either by reason of tenure, or beca 
public moore But in this case now before us it cannot ath 
pleadings, nor is there any suggestion that there 1s ps Hone nia 
any repairs. Then this difficulty arises: suppose a di ae fa 
between two tenants in common of a property whether rohan ian dahlia 
money on the property in repairs or not; can one do so and m pregnant 
his share? I ean find no trace of any such action at law or 1m iB abe sage 
ia, J think, a significant fact when one considers that such wt “th, the only 
almost daily occurrence. The only remedy is that which is, ~¥ r mi vic 
workable remedy, a partition suit. Tenancy in common ia a tem 
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useful when the tenants are all of one mind, but it is utterly unfit for coir 
who cannot agree. All questions between them can be considered and se = 
in a suit for partition, in which suit every tenant gets his share, all inequali = 
of expenditure upon the property being taken into consideration. This appea 
must, therefore, be dismissed. 

Appeal dismissed. 


Solicitors: Palmer & Bull, for Lamb & Evett, Brighton; Bower, Cotton ¢ Bower, 
for J. Stillwell, Dover. . 
[Reported by A. A. Hopxiys, Esq., Barrister-at-Law.] 


READ v. ANDERSON 


[Courr or Apprat (Sir Baliol Brett, M.R., Bowen and Fry, L.JJ.), May 8, 30, 
1884] 


[Reported 18 Q.B.D. 779; 53 L.J.Q.B. 582; 51 L.T. 55; 
49 J.P. 4; 82 W.R. 950]. 


Agent—Authority—Termination of authority—Right of principal to determine 
authority—Agent having incurred personal liability not amounting to a legal 
obligation. 

A commission agent was employed by the defendant to place bets in his 
(the agent's) name, and the agent had authority to pay the amount of any bets 
lost. In accordance with his instructions, the agent placed bets which were 
lost, and before he had paid the amounts involved the defendant purported to 
revoke his authority. If the-agent did not pay such bets, he would be excluded 
from the betting-ring and to avoid that result he paid the bets. In an action 
by the agent to recover from the defendant the amounts he had paid, 

Held (per Bowen and Fry, L.JJ., Sm Barion Brerr, M.R., dissenting) : 
a principal could not revoke an agent’s authority once the agent, in carrying out 
the agency, had placed himself in a position of difficulty, even though he might 


not have incurred any legal obligation; and, accordingly, the agent was entitled 
to succeed, 


Notes. By the Gaming Act, 1892, s. 1: ‘‘Any promise, express or implied, to 
pay any person any sum of money paid by him under or in respect of any contract 
or agreement rendered null and void by the Gaming Act, 1845, or to pay any sum 
of money by way of commission, fee, reward or otherwise in respect of any such 
contract, or of any services in relation thereto or in connection therewith, is null 
and void, and no action shall be brought to recover any such sum of money.” 

This section renders obsolete the decision in this case in so far as it relates to the 
recovery of payments by the agent for bets irrecoverable from the principal; how- 
ever, the principle established by this case—that a principal cannot revoke an agent's 
authority once the agent has placed himself in a position of difficulty, even though 
the agent may have incurred no legal liability—remains good law outside the field 
of gaming or wagering. 

Distinguished: Perry v. Barnett (1885), 14 Q.B.D. 467. Explained and Fol- 
lowed: Seymour v. Bridge (1885), 14 Q.B.D. 460. Explained: Bridger v. Savage, 
ante, p. 1065; Thomas v. Hawkins (1889), 5 T.L.R. 551; The Vindobala (1889), 
37 W.R. 409. Considered and Doubted: Cohen v. Kittell (1889), 22 Q.B.D. 680. 
Distinguished: Coates, Son & Co. v. Pacey (1892), 8 T.L.R. 474. Explained : 
Knight v. Lee (1892), 5 R. 54. Considered and Doubted: Tatem v. Reeve, 
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ee ee 391. Considered and Explained: Harvey v. Hart (1894) 
Pein: yt a urge v. Ashley and Smith, [1900] 1 Q.B. 744. Explained ‘ 
Davies v. Stoddart (1902), 18 T.L.R. 260. Considered and Explained: Lennoe v. 
aye : - — v. Stoddart, [1902] 2 Bebs2i; Distinguished: Frith v. Frith, 
el ae he ageneaiges rs bee - ie ig [1920] 3 K.B. 240; Maskell 
7 it 3 K.B. - feterred to: Leigh v. Dickeson (1884 : 
Lilley v. Rankin (1886), 2 T.L.R. 785; Moore v. Peachey paces Ee 
North ~. Walthamstow oe (1898), 62 J.P. 886; Saffery v. Mayer (1900), 16 
-L.R. - . Kin ; 
2 K.B. 351; Cohen v. Hall, 1999) ee ae oe ee sae ea 
As to termination of agency, see 1 Hatspury’s Laws (3rd Edn.) 238 et seq.; as 
to agency in connection with gaming and wagering, see 18 Hatssvry’s Geek ‘(8rd 
Edn.) 176-177; and for cases see 1 Diaesr (Repl.) 427-429, 801-802. For the 
Gaming Act, 1845, s. 18, see 10 Hatspury’s Sratures (2nd Edn.) 755; and for 
the Gaming Act, 1892, s. 1, see ibid., 777. ee 


Cases referred to in argument: 
Hampden v. Walsh (1876), 1 Q.B.D. 189; 45 L.J.Q.B. 238; 38 L.T. 852; 24 
- W.R. 607; 25 Digest (Repl.) 427, 91. : 

Diggle v. Higgs (1877), 2 Ex.D. 422; 46 L.J.Q.B. 721; 87 L.T. 27; 42 J.P. 245; 
25 W.R. 777, C.A.; 25 Digest (Repl.) 422, 61. ; 

Thacker v. Hardy (1878), 4 Q.B.D. 685; 48 L.J.Q.B. 289; 39 L.T. 595; 43 J.P. 
221; 25 W.R. 158, C.A.; 1 Digest (Repl.) 619, 2037. 

Rosewarne v. Billing (1863), 15 C.B.N.S. 316; 3 New Rep. 207; 33 L.J.C.P. 55; 
9 L.T. 441; 10 Jur.N.S. 496; 12 W.R. 104; 143 E.R. 806; 25 Digest (Repl.) 
433, 153. 


Appeal by the defendant, Anderson, from a decision of Hawxrys, J., reported 
10 Q.B.D. 100, holding that the plaintiff, a commission agent, was entitled to 
recover the sum of £175, the amount of three bets made by the plaintiff in his 
own name at the request of and for the defendant, and paid by the plaintiff to the 
winners. 

The plaintiff was a turf commission agent and a member of Tattersall’s Subscrip- 
tion Room. The defendant was a licensed victualler at South Shields. According 
to well-established usage, known to the defendant, a turf commission agent in- 
structed by an employer to back a horse backs it in his own name, and becomes 
himself alone responsible to the layer of the odds, or the person with whom the bet 
is made; and, on the settling day after the event, he receives or pays, as the case 
may be, rendering his own account to his employer, paying to or receiving from 
him the balance of moneys won or lost. For some time before the Ascot Meeting, 
1881, the plaintiff had, according to such usage, been in the habit of backing horses 
for the defendant, of receiving bets won, paying bets lost, sending accounts to the 
defendant, and paying to or receiving from him the balances thereof. Sa 
On Friday, June 17, 1881, the defendant telegraphed from South one 5 - ne 
plaintiff at Ascot, instructing him to make certain bets for him, including _ 
of £100, £50, and £25 on the Wokingham Stakes. The plaintiff made ae — 
bets as instructed, and none of the horses backed won the orang ee 
In consequence of not having received a telegram from the sng 1 re — 
to these bets until after he had ascertained the result of the race — . vier 
gource, the defendant, on the evening of the same day, wrote . rng ree 
repudiating the three bets, and all liability in respect of ongeai . ine a a 
he again wrote enclosing a cheque for the amount of certain ae re rete 
ing to pay the £175. Afterwards, on the settling day, the plainti et moo a 
bets in question to the winners of them. Had he not done 80 he wour ti 7 room} 
a ‘‘defaulter’’ within the meaning of r. 3 of Tattersall’s new subscrip an , ae 
and if upon complaint made to the committee of the room the eines” ee 
him to be so, his membership of the room would thereupon have cease ye 
would have been thenceforward excluded from it, and by r. 50 of the Rule: 
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ing made by the Jockey Club, if he had been reported by such committee as 
tt Epesirdt in bets, a would, until his default had been cleared, have been 
subject to certain disqualifications mentioned in r. 49 of the Rules of Racing as to 
entering and running horses. The consequences of becoming a defaulter would 
therefore have been very serious to the plaintiff. 

The case was tried before Hawxrns, J., without a jury, and was reserved for 
further consideration. On Noy. 16, 1882, judgment was given for the plaintiff. 
The defendant appealed. 

By the Gaming Act, 1845, s. 18: 


“All contracts or agreements, whether by parol or in writing, by way of 
gaming or wagering, shall be null and void; and no suit shall be brought or 
maintained in any court of law or equity for recovering any sum of money or 
valuable thing alleged to be won upon any wager, or which shall have been 
deposited in the hands of any person to abide the event on which any wager 
shall have been made.”’ 


Petheram, Q.C., and C. M, Dale for the defendant. 
Finlay, Q.C., and R. A. McCall for the plaintiff. 


Cur. adv. vult. 


May 30, 1884. SIR BALIOL BRETT, M.R,—In this case, which was tried 
before Hawxins, J., without a jury, the plaintiff is a turf commission agent, and 
he sues the defendant to recover £175, the amount of three bets made by the 
plaintiff in his own name at the request of and for the defendant, and paid by the 
plaintiff to the winners. The learned judge has found as to certain questions of 
fact, and if it is alleged that we are bound by these findings, I must say that I 
object to being considered bound, for when an appeal is brought from the judgment 
of a judge who has tried a case without a jury, the Court of Appeal has a right to 
disagree with the findings as to matters of fact. I think, therefore, we need not 
act on these findings unless we agree with them. It seems to me, however, that 
in the present case the transaction is clear on the evidence. 

The defendant speculates on races, and he hires the plaintiff as a commission 
agent to bet in his (the plaintiff’s) own name, and gives him authority to pay and 
receive the amount of bets won and lost. That is the contract; it is a contract of 
principal and agent, not of purchase and sale, and the relation of principal and 
agent is constituted by the terms on which the parties deal. Those terms are, that 
the agent is to make bets, and the principal is to pay him commission; that com- 
mission is paid for making, not for paying, the bets. 

One ordinary power of a principal (unless he takes away the power from himself) 
is, that he can always revoke the authority he has given at any time before that 
authority has been fulfilled. Therefore, unless something can be shown to the 
contrary, there was power on the part of the defendant to revoke the authority 
which he had given to the plaintiff to make and pay bets. Here the defendant 
revoked the authority before the bets were paid, and the plai 
the amount of the bets which he has paid, notwithstanding s 
question is whether the plaintiff could revoke this authorit 
express in the contract to take away his power to do so. 
to be implied which has that effect? Hawkins, J., found, and the evidence proves, 
that where an agent bets in his own name on behalf of a principal, and does not 
pay the bets which he loses, he is turned out of the ring, and cannot carry on 
his business as he has been in the habit of carrying it on before, and suffers loss 
and inconvenience. The question is whether in such a case the law will imply an 
paieaigen on the part of the principal that he will not revoke the agent's authority 
10 pay the bets. Where authority is given to an agent to do a thing in his own 
name on behalf of his principal, under such circumstances that if the authority 
were withdrawn the agent would be bound in law, there it has been held that the 
principal is not entitled to revoke the authority which he has given to the agent. 


ntiff sues to recover 
uch revocation. The 
- There is nothing 
Then is there anything 


te 


E 
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‘plaintiff to make the be 
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nae in = Sse case, Suppose the agent had declined to pay the bets which h 
“2986 ra and lost, the winners of those bets could not have enforced pavm : 
EH ceed = stn they have enforced it against the principal. If the beta had 

e e other way, the agent could not have enforced i 
the losers, nor could the principal, for the law will not assist an af iat ri wel 
money won by betting. any bars ane 

li the contention on behalf of the intiff i 

x plaintiff is well founded, the 1 ives hi 
power to enforce payment, for his contention is, that he is entitled rr ltcei me 
ment . the amount of these bets from the defendant—that is, to do what Gres | 
a 7 waa not be done. That is a strong proposition. It is said on behalf of the 
plaintiff that otherwise he would suffer personal inconvenience and loss in business. 


- But what is his business? It is true it is not illegal, but it is a business to which 


the law has an objection, and the law will not allow contracts made in such a 
business to be enforced. It seems to me that it is. a business of which the law 
should not take notice, and, therefore, that the law should disregard the incon- 
venience to which the plaintiff would be put if he did not pay and were turned 
out of the betting-ring. For these reasons I am strongly of opinion that the ex- 
ception to the rule that the principal has the power of revocation must be confined 
to cases where if the principal were to revoke his authority the agent would be 
left in such a position that the party with whom he had contracted could enforce 
the contract against him. I, therefore, entertain a clear opinion that the judg- 
ment appealed from is wrong. 


BOWEN, L.J.—I am unable to agree with the judgment of the Master of the 
Rolls. The plaintiff here is a turf commission agent, and has made certain bets 
on behalf of the defendant, which were lost, and the plaintiff has paid them; he 
now seeks to recover the amount so paid from the defendant. The bets were made, 
not in the name of the defendant, but, according to custom, in the plaintiff's 
own name. The defendant purported to revoke the plaintiff's authority to pay the 
bets, and denied that he was liable to repay to the plaintiff the amount which 
the plaintiff had paid to the winners. 

The question is whether the defendant had a right, after the plaintiff had in- 
curred liability, to retract the commission. What is the nature oi the transaction ? 
It is a contract between principal and agent, and may be looked at from two points 
of view: First, as to the delegation of authority, the general rule is that, unless he 
is precluded by his conduct or by the terms of the contract, the principal may 
revoke the authority which he has given; secondly, what is the bargain? If by the 
terms of the bargain the plaintiff precludes himself, he cannot revoke the authority, 
but is bound to indemnify the agent. What was the contract here? That is a 
pure question of fact. Was it to the effect that the plaintiff was to be at liberty 
to bet in'his own name, but that the defendant was entitled to deny him liberty to 
pay the bets after they had been lost; or was it that the defendant authorised ite 
ts and would inderanify him against losses incurred thereby ? 
an inference of fact. In general, if a principal 
him in liability, the principal cannot cry off; but 
for here there is no legal liability on the part of 
annot be enforced by law. But there was a 
, turf commission agent, instructed by an 
and becomes himself alone 
he bet is made. I 
hat the learned 


Which is the true view? It is 
employs an agent, and involves 
this case is somewhat different, 
the agent, because payment of a bet ¢ 
usage, known to both parties, that : 
employer to back a horse, backs it in his own name, eee 
responsible to the layer of the odds or the person with whom 


ng: f opinion t 
» that we could re-open the finding; but I am of op to the evidence. 


agre 

i i i i according 

udge, in finding that this custom existed, has found according ;  laintifl 

Therefore, the matter stands thus: ‘‘The defendant in effect says : et ste 

“On my behalf, and on the faith of being recouped in the ply 7 at the acid a 
iti i i a i ‘being turned out 0 g- 

the position of being liable to pay bets if lost, or of being See eebilliy shir ai 


Did the plaintiff undertake 81 


Who that was not a lunatic would 


What is the true inference? 
he not to be remunerated in the event of loss? 
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enter into such an agreement? The only inference which I can draw is, that it 
was a well-understood part of the bargain that if the agent became involved in the 
difficulty which would result from his losing bets, and paid, the principal would 
recoup him. I feel the force of the point that the obligation on the part of the 
agent to pay the amount of the bet is not-an obligation recognised by law. But 
the root of the principal’s liability is not the obligation on the part of the agent, but 
the fact that the agent has placed himself in a difficulty. I, therefore, draw the 
inference that it was understood that the defendant was to indemnify the plaintiff. 

Take the case where a merchant in this country employs an agent abroad to 
insure for him by foreign honour policies, which could not be sued on in our courts; 
could the English principal repudiate his liability on such a contract? I can hardly 
believe that the contract would not be that the principal should guarantee the 
agent against what the agent was bound to pay in honour and did pay. A diffi- 
culty is put, which is, that according to this view it would be in the power of the 
agent to enforce a payment as against the principal, which the other party, the win- 


ner of the bet, could not have enforced as against the agent. But suppose the agent © 


was directed to pay, and has paid; in that case he would recover, not because 
payment could be compelled, but because he would have altered -his condition. 


It seems to me that, if my view as to the inference of fact to be drawn is right, © 


that is the same as the present case. It is true that there is a difficulty arising 
from the fact that the plaintiff's business is wagering, and the law does not sanc- 
tion such a business. But the law does not make the business illegal; the law only 
says that a contract made in the course of such a business shall not be enforced. 
The contract in the present case is not a wager; it is not because the horses which 


he backed for the defendant lost that the plaintiff sues, but because he was put 


in the position of having to pay the bets or being liable to be turned out of the ring 
and to suffer loss and inconvenience. I have had some hesitation in arriving at 


this conclusion, because the view of the Master of the Rolls is the other way; but - 


I feel that the judgment of Hawxmys, J., is right, and am of opinion that the plain- 
tiff is entitled to recover, and this appeal ought to be dismissed. 


FRY, L.J.—Although I have felt some doubt in consequence of the opposite 
view taken by the Master of the Rolls, I agree with Bowen, L.J., and he has so 


fully and exactly expressed my view, that I confine myself to expressing my con- 
currence. 


Appeal dismissed. 
Solicitors: T. R. Apps; J. & C. Scott, for T. T. Dale, South Shields. 


[Reported by P. B. Hurcums, Esq., Barrister-at-Law.] 
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CRABTREE v. ROBINSON 
(Queen's Bencu Division (Manisty and Field, JJ.), June 22, 30, 1885] 
[Reported 15 Q.B.D. 312; 54 L.J.Q.B. 544; 50 J.P. 70: 
| 83 W.R. 936] , 
Distress—For rent—Entry—Entry by window—Need for window to be partly 


open. — 

In order to make an entry to levy distress, the latch of a door may be lifted 
though the door be closed, but, in the case of a window, entry can only be made 
if the window is to some extent open. For the purpose of entry in such a case 
the window may be further opened. ; 


Notes. As to entry for distress, see 12 Hatssury’s Laws (8rd Edn.) 129-130; as 
to entry under a writ of fieri facias, see 16 Haussury’s Laws (3rd Edn.) 41-49; as 
to entry by sheriffs and bailiffs, see 34 Hauspury’s Laws (3rd Edn.) 685-686; dad 
for cases see 18 Dicest (Repl.) 3823-325. 


Cases referred to: 
(1) R. v. Smith (1827), 1 Mood.C.C. 178, C.C.R.; 15 Digest (Repl.) 1129, 11,276. 
(2) Nash v. Lucas (1867), L.R. 2 Q.B. 590; 8 B. & S. 531; 82 J.P. 23; 18 Digest 
(Repl.) 324, 698. ; 


Also referred to in argument: 

Tutton v. Darke, Nixon v. Freeman (1860), 5 H. & N. 647; 29 Lid Exe 27192 
L.T. 361; 6 Jur.N.S. 983; 157 E.R. 1338; 18 Digest (Repl.) 300, 462. 
Ryan v. Shilcock (1851), 7 Exch. 72; 21 L.J.Ex. 55; 18 L.T.O.S. 157; 16 it 

218; 15 Jur. 1200; 155 E.R. 861; 18 Digest (Repl.) 324, 693. 

Semayne’s Case (1604), 5 Co. Rep. 91a.; 77 E.R. 194; sub nom. Seyman v. 
Gresham, Cro. Eliz. 908; sub nom. Semayne v. Gresham, Moore, K.B. 668; 
Yelv. 29; 21 Digest (Repl.) 566, 614. 

Gould v. Bradstock (1812), 4 Taunt. 562; 128 E.R. 450; 18 Digest (Repl.) 823, 
686. 

Sandon v. Jervis (1859), E.B. & E. 942; 28 L.J.Ex. 156; 382 L-T.0.5- S350 
Jur.N.S. 860; 7 W.R. 290; 120 E.R. 760, Ex. Ch.; 43 Digest 445, 738. 


Appeal by the plaintiff, a tenant, from a decision of the county court judge at 
Otley, dismissing his action against the defendants, the landlord and a broker em- 
ployed by the landlord, for an allegedly unlawful distress. Oe tes: 

The plaintiff was tenant in possession of certain premises which he he al if 
defendant Robinson, and the latter distrained for rent. The bailiff emp bee : 
ke the nse found a window pt of” PF Oy ants the blll ae 

is t ‘ng the house. By direction ot the end 
nd og obtained access to the house and opened the front door. The 


j Q de was 
i nty court judge held that the entry so made 
eee end ae ee ee Han datendlasis. A rule nisi was now obtained 


to enter a verdict for the plaintiff or for a new trial. 


J. Robins for the defendants. 
Morton Smith for the plaintiff. bas caer 


‘deme . count 

June 30, 1885. MANISTY, J—This is an appeal fy sea judas gal ates 
court judge at Otley, for the county of Yorkshire, OD voual, seeing that the bailiff 
The only question for us was whether the distress was illega be ee raising it eufi- 
entered the house through the window, which was Vanes Mp ‘ a breaking into the 
ciently to enable him to get in. The question 1s whether t ale : sane aaa 
house which rendered the distress illegal. There is no a that ‘f a window is 
legally enter a house by breaking into it, and if 1s settled Pains ‘ato the house 
closed and the bailiff opens it and so enters, the entry 18 @ Dreahl's ag 


/ ig open a 
and illegal. It may seem somewhat strange that if the window 18 Op 
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distance, perhaps two or three inches, the bailiff may raise it and get in, but on 
that point also, the decisions are, in my opinion, conclusive. . 

The only two cases J intend to notice of the many that were cited are, first, R. 
v. Smith (1), on which the county court judge acted. I think he acted rightly on 
that case. There the prisoner was indicted: for breaking and entering a dwelling- 
house, the window of which was partly open, but not sufficiently to admit a person 
without raising it. AJl the judges met to consider the case, and came to the con- 
clusion that an entry made by raising the sash could not be held to be a breaking 
into the house, not being within the principle of any of the preceding cases, which 
the court were unwilling to extend. That was a criminal case, but the county 
court judge rightly argued that if that case correctly laid down the law as to entry 
for a criminal purpose it was impossible to contend that an entry in a similar 
manner for a lawful purpose constitutes an illegal entry. There are other cases to 
the same effect, but the only other case which I shall notice is Nash v. Lucas (2). 
There it was held that an entry by opening a window which was shut but not 
fastened was unlawful. That seems to me to be in accordance with the authori- 
ties, but the case was mainly relied on for the dictum of Lusu, J., in the course of 
the argument, in which he drew the distinction between entry by a closed but 
unfastened door and entry by a window, on the ground that the door is the usual 
mode of access, and that a licence from the occupier to any one to enter who has 
lawful business may be implied from its being unfastened, while no such licence 
can be implied from a window being left unfastened. This does not touch the 
point before us, where the window is not closed. 

The cases seem to result in this, that to make an entry the latch of a door may 
be lifted though the door be closed, but that in the case of a window entry can be 
made only if the window is to some extent open, and that for the purpose of entry 
in such cases the window may be further opened. The authorities seem to me to 
support the judgment of the county court judge, and my brother FIELD concurs in 
this view. This appeal must, therefore, be dismissed with costs. 


Appeal dismissed. 


Solicitors: Le Riche d Son, for Robinson & Robinson, Keighley; Henry Ikin, for PB 
Child & Groom, Otley. 
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Court or AppraL (Sir Bali | ; 
[ nie AL (Sir Baliol Brett, M.R., Bowen and Fry, L.JJ.), May 14, 30, 


~ [Reported 13 Q.B.D. 872; 53 L.J.Q.B. 551; 51 L.T. 100; 
32 W.R. 781] 


Solicitor—Costs—Solicitor appearing in person—Costs recoverable from opponent. 
Where a solicitor sues or defends an action in person, and obtains judgment 
with costs, he is entitled to recover from his adversary the same costs as 
would have been allowed if he were not a party to the action, but were acting 
as solicitor for another person. The costs to be allowed, however, must not 
include any items which the union of the two characters renders impossible 
or unnecessary, and where any items are attributable to the fact, that the 
solicitor is acting in the two characters, such items should be treated on taxa- 
tion as attributable to his character as party to the action, and not to his 
character as solicitor. © . 


Notes. Applied: Re Donaldson (1884), 27 Ch.D. 544; Bidder v. Bridges, [1887] 
W.N. 208. Explained: Re Wallis, Ex parte Lickorish (1890), 25 Q.B.D. 176. 
Considered: Stone v. Lickorish, [1891] 2 Ch. 363. Applied: Tolputt v. Mole, 
[1911] 1 K.B. 87. Considered: Reed v. Gray, [1952] 1 All E.R. 241. Referred 
to: Carson v. Pickersgill (1885), 54 L.J.Q.B. 484; Tolputt v. Mole, [1911] 1 K.B. 
836. . 

As to a solicitor’s costs when he appears in person, see 36 Hatspury’s Laws (8rd 
Edn.) 123; and for cases see 42 Dicesr 258 et seq. 


Cases referred to in argument: 

Jervis v. Dewes (1836), 4 Dowl. 764. 

Parsloe v. Foy (1833), 2 Dowl. 181; 42 Digest 251, 2824. 

Leaver v. Whalley (1833), 2 Dowl. 80; 42 Digest 253, 2846. ay ; m 

Selater v. Cottam (1857), 29 L.TsO.8. 309; 8 Jur.N.S. 630; 5 W.R. 744; 36 
Digest (Repl.) 770, 4473. 

Price v. M‘Beth (1864), 33 lad.Ch. 460;°10 L.T. 
818; 35 Digest (Repl.) 776, 4539. d . 

Re West, Ex parte Chamberlayne (1850), 4 De G. & Sms lll; 19 L.J.Bey. 10; 
15 L.T.O.S. 165; 14 Jur. 997; 64 E.R. 715; 4 Digest (Repl.) 168, ee 

Gugy v. Brown (1866), 4 Moore, P.O. (N.S.) 315; 36 L.J.P.C. 88; L.R. 1 P.C.. 


411; 15 W.R. 721. 


521; 10 Jur.N.S. 579; 12 W.R. 


nMAN, MANISTY and WATKIN 
to review a taxation of costs 
laintiffs against the 


cision of the Divisional Court (Dr 
D. 452, on a summons 
d received brought by the p 


Appeal from a de 
Wutuams, JJ.), reported 12 Q.B. 
in an action for money had an 
defendants, a firm of solicitors. 

At the trial the dispute was referre 
defendants, and directed that the p 


d to a barrister who decided in favour of the 
laintiffs should pay to the defendants their 


S waitee sar their own costs. 
costs of the reference and certificate, and the plaintitis anata peek Se pa ora 
The defendants, who had conducted their own defence, a the defendants, 
costs for taxation. The solicitor for the plaintifis objecte ee geste a dele 
being solicitors, and having appeared throughout the sagt ae te out af pocket 
dante in person, ought not to be allowed any other costs than rina eee men, The 
or such costs as they would be entitled to if they were non-pro i and party, with 
master overruled the objection and allowed costs #8 between party 


the exception of certain charges for instructions. 
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The plaintiffs applied by summons to review the taxation. MarHEw, J., referred 
the summons to the court, and the Divisional Court refused the plaintiffs’ appli- 


cation. 


Cock for the plaintiffs. 
H. Tindal Atkinson for the defendants. 


Cur. adv. vult. 





May 30, 1884. SIR BALIOL BRETT, M.R.—In this case an action was 
brought against the defendants, who are solicitors. The result of the litigation 
was in the defendants’ favour, and they recovered costs against the plaintiffs. The 
defendants claimed to have their costs taxed as if they were acting as solicitors for 
another person, and the question is, whether this contention can be maintained. 

It is argued on the one side that, with regard to taxation of costs, there is no 
difference between a solicitor and any other party to an action who sues or defends 


in person; and, on the other side, that a solicitor who sues or defends in person and ~ 


is successful is entitled to the same costs as if he were acting for a client. In my 
opinion, neither view is strictly accurate. I think the costs of a solicitor under 
such circumstances must be taxed differently from the costs of another person, 
but I do not agree with the suggestion that a solicitor acting on his own behalf is 
entitled to the same costs as if he were acting for a client. 

The law is that, if a person is forced into litigation, and is successful, the person 
who has forced him into the litigation should indemnify him against the pecuniary 
loss which it has occasioned to him. A person who is not a solicitor having been 
successful in litigation should be indemnified against the pecuniary loss which his 
opponent has caused him to suffer; but the difficulty is, that one cannot say how 
much of the loss sustained has been caused by the successful party’s own over- 


anxiety, and how much by the conduct of his opponent; that is the difficulty which ~ 


gives rise to the difference in amount between costs taxed as between party and 
party and costs taxed as between solicitor and client. Where a person who is not 
a solicitor sues or defends in person the law does not indemnify him for his loss 
of time, but if a party appears by a solicitor it costs money, and what he pays is 
is to be paid back to him. When a party appears in person his own time and 
trouble is not a pecuniary loss of which the law will take cognisance, and, there- 
fore, he can only recover his costs out of pocket. Whatever he pays out of pocket 
is a pecuniary loss, for which he is to be indemnified, but his own trouble and 
annoyance is not such a loss. A solicitor is entitled to employ another solicitor 
to act for him, and if he does so he has to pay, and is entitled to recover the costs 
which he incurs. If the solicitor acts on his own behalf, and has to do for himself 
what otherwise would be done for him by another solicitor, that is not loss of time 
but of money. To say that he must employ another solicitor in order to be en- 
titled to recover these costs amounts to mere circuity. Therefore, when a solicitor 
sues or defends in person, the items which he is entitled to charge against his 
opponent are substantially the same as his out-of-pocket costs where he employs 
another solicitor. 

This being so, it is true to say that the costs of a solicitor acting on his own 
behalf are to be taxed differently from the costs of any other litigant; he cannot 
charge for instructing himself, because in fact he has not done so. In the same 
way, to speak of a consultation with himself would be nonsense, and he cannot 
attend upon himself. This seems to me to be the rule, that where a solicitor sues 
or defends in person, and recovers judgment for costs, he is entitled to the same 
costs as if he were not a party to the litigation, but were acting on behalf of a 
client, subject to this, that his costs are not to include items which the union of 
the two characters in the same individual renders impossible, such as imsthnetieal 
to, consultations with, and attendances on a solicitor, who in such a ease is th 
party himself; and where any items are attributable to the fact 3 


: of hi ing i 
both characters, such items should be treated as attributable to oe 


his character as 





G 
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party, and not to his character as solicitor. As far as I can 
r. see, no rule to th 

contrary has ever been laid down. Then is there an inveterate practice the oe 
way? Even if there were, that would not be conclusive, for the practice of the 
masters cannot make the law; but it has been ascertained that the practice is not 
er i in some cases a rule similar to that which I have stated has been 
adopted. erefore, there is no authority against that rul d i 
neeas e, and it appears be me 

In the report of the case in the Law Reports in the court below the headnote 
goes a step further than the judgment. It is this: 


‘Where an action is brought against a solicitor who defends it in person and 
obtains judgment, he is entitled upon taxation to the same costs as if he had 
employed a solicitor, except in respect of items which the fact of his acting 
directly renders unnecessary.”’ 


This is nearly the same as what I have already stated. 

I think, therefore, that the judgment in the court below is. substantially right, 
and that the statement in the headnote to the report is even more right; but the 
taxation in the present case is not accurate, and, therefore, the bill of costs must 
go back to the master in order that he may ascertain whether any items have been 
allowed which ought not to have been allowed according to the rule which I have 
stated. What the effect of this may be we cannot now tell, and, therefore, we 
will consider the question as to the costs of this appeal when we know the result. 
For the present the question of costs will be reserved. 


BOWEN, L.J. 
reasons for it. 

The great principle is, that the courts are open to everybody for the purpose of 
asserting civil rights; and if a person is injured by the assertion of a wrongful 
claim, the protection afforded to him is that which is the creation of statute, that 
costs are awarded to the successful party. This protection was first introduced 
by the Statute of Gloucester (6 Edw. 1, c. 1), and the view has always been that 
a person who has wrongly been put to expense should be indemnified. The fol- 
lowing passage from 2 Coxr’s Instirures, 288, in my opinion, gives the key to 


the true view as to costs: 
“Here is expresse mention made but of the costs of his writ; but it extendeth 
to all the legall cost of the suit, but not to the costs and expences of his travell 
and losse of time, and, therefore, costages commeth of the verb conster, and 
that againe of the verb constare, for these costages must constare to the court 


to be legall costs and expences.’ 


What does Coxe mean by this pa 


$ an 
llowed legal costs, and such as are the exac bata 
“ant aed into litigation. Professional skill and labour are recognised by law 


as the result of litigation; but private expenditure of time an yg paritig= 
the law can measure, nor is it dependent on litigation. ea a ica 
time and labour is outside the litigation; but professional pee Pre a. 
less the results of litigation because they are used by i i ee eae seen 
gee no rule which makes it right to allow costs if the work 0 tate ee * 
solicitor, but not to allow costs for the same work if it is done 10 g 

his own clerks. 

I agree with the Master of the Rolls 
privilege. The practice has not been altogether 
coramon law practice have differed somewhat. | 
Lusn, L.J. (2 Lusn’s Practice (3rd Idn.) 896), 
on all matters of practice : ; “Hed to no more 

“A party not an attorney, suing or defending in person, 18 ov athe nor 

than his expenses out of pocket or at most to a reasonable a ‘es : pe 

for his loss of time, but an attorney regularly qualified is allowed t 


I am of the same opinion both as to the decision and as to the 





ssage? He means that the party is only to be 
d natural result of his having 


ois oe 
that this is nob a question of solicitors 
uniform, and the Chancery and 


We find the rule thus stated by 
who was @ very great authority 
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same charges for business done when he sues or defends in person as when he A 
acts as attorney for another.”’ : 


I think that what is meant by this passage is in substance the same as the view 
expressed by the Master of the Rolls, with which I concur. 


FRY, L.J.—I am of the same opinion. In no sense is this a question of the 
privilege of solicitors. The conclusion at which we arrive will prove sec: to 
the non-professional public, for, if the rule were otherwise, a solicitor engaged in 
litigation would always employ another solicitor, and in that case the opposing party 
if he were unsuccessful would have to pay full costs. 


Appeal dismissed. 
Solicitors: Harries, Wilkinson & Raikes; Defendants in person. 


[Reported by P. B. Hurcatys, Esq., Barrister-at-Law. ] 


JACKSON v. SMITH. Ex Parte DIGBY 


[Cuancery Drviston (Kay, J.), June 21, July 10, 1884] 
[Reported 53 L.J.Ch. 972; 51 L.T. 72] 


Solicitor—Charging order—Change of solicitor—Solicitor previously acting for 
partner during dissolution proceedings—Right to charging order upon fund in 
court as against partners and creditors. ~ 
In an action brought by one partner against his co-partner for the dissolution 

of the partnership, judgment for dissolution was given and accounts taken and 
vouched, but before the certificate was ready one of the partners changed the 
solicitors who had been acting for him up to that time. The solicitors who had 
first acted applied under s. 28 of the Solicitors Act, 1860 [now s. 72 of the 
Solicitors Act, 1957], for an order that their costs might be charged upon a 
fund in court to the credit of the action and certain other funds forming part 
of the partnership estate. The creditors of the partnership appeared to oppose 
the application. 

Held: as the creditors were present in court an order could be made charging 
the applicants’ costs, charges, and expenses properly incurred upon the whole 
fund as against the creditors as well as against both of the partners, 

Emden vy. Carte (1) (1881), 19 Ch.D. 311, applied. 


Notes. Section 28 of the Solicitors Act, 1860, has been repealed. The power 


of the court to make a charging order in favour of a solicitor is now contained in 
8. 72 of the Solicitors Act, 1957. 


Considered; Ridd v. Thorne, [1902] 2 Ch. 844; Wimbourne v. F 
All E.R. 681. Referred to: Newport v. Pougher, [1987] Ch. 214. 

As to statutory charging orders in favour of solicitors, see 86 Hanspury’s Laws 
(8rd Edn.) 184 et seq.; and for cases see 42 Dicesr 290 et seq. For the Solicitors I 
Act, 1957, s. 72, see 837 Hauspury’s Srarutes (2nd Edn.) 1116. 

Cases referred to: 
(1) Emden v. Carte (1881), 19 Ch.D. 
17, C.A.; 42 Digest 297, 3315. ; 
(2) Greer v. Young (1888), ante, p. 518; 24 Ch.D. 545; 52 L.J.Ch. 915; 49 LT. 
224; 81 W.R. 980, O.A.; 42 Digest 201, 3967, | 
(3) Hamer v. Giles, Giles v. Hamer (1879 
L.T. 270; 27 W.R. 384. 


ine, [1952] 2 





311; 51 L.J.Ch. 871; 45 1... 328; 30 W.R, 


), 11 Ch.D. 942; 48 T.3.Ch. 508; 41 


Ch.D,.} | JACKSON v. SMITH 1115 


(4) Bailey v. Birchall, Barnes v Ratcliffe, Bai iff 
; ; , Bailey v. Ratcliffe (1865), 2 
& M. 871; 5 New Rep. 287; 5 Mito 
se w Rep. 287; 11 Jur.N.S. 57; 71 E.R. 507; 42 Digest 292, 
(5) Bulley v. Bulley (1878), 8 Ch.D. 479; 47 L.J.C 
; ADF ; J.Ch. 841; 38 L.T. 1 
638, C.A.; 42 Digest 292, 3271. popes 
Also referred to in argument: 
ntact Charlton (1882), 81 W.R. 287; 42 Digest 213, 9384 
e Green, Green v. Green (1884), 26 Ch:D. 16; 54 L.J.Ch. bd. | 
’ LL. ae a a . 54; 5 i a: -S: 
W.R. 873, C.A.; 42 Digest 299, 3325. Pew ss Sa 


ie gre Summons issued by the applicants, Digby & Digby, solicitors, 
ng for a declaration that they were entitled to a charge upon the sum of 
ce pepe dts OP eY piped a soure to the credit of an action for the dissolu- 
eae hs Fe p between Jackson and Smith; and upon the sum of 

. - oF other the balance in the hands of the late receiver in the partner- 
ship action, being on account of the debts and effects recovered or preserved in 
the action ; for the taxed costs of the applicants in reference to the action as the 
solicitors of the plaintiff, including the costs of this application, and that the 
amount of such costs, when taxed as between solicitor and client, might be raised 
and paid to the applicants out of the aforesaid sums. 

On April 1, 1882, judgment was pronounced dissolving the partnership, and it 
was ordered that the partnership property should be sold with the approbation of 
the judge, and the purchase money paid into court, and, in the meantime, a re- 
ceiver was appointed to get in the outstanding debts and effects of the partnership. 
In December, 1882, up to which time the business had been carried on as directed 
by the court, and had realised a profit, the business premises, goodwill, and stock- 
in-trade were put up for.sale by auction, and the stock-in-trade sold for 
£479 13s. 11d., which was paid into court. The receiver got in large sums of 
money belonging to the partnership, and paid many debts owing by it. It was 
alleged that there was still a balance due from that receiver. In July, 1883, 
Messrs. Digby and Digby applied to the court on behalf of the plaintiff for the 
removal of the receiver first appointed, and for the appointment of another. An 
order to that effect was made. In April, 1884, the plaintiff ceased to employ 
Messrs. Digby and Digby as his solicitors in this action. The accounts of the 
plaintiff and defendant had been taken into chambers, and vouched, and the certi- 
ficate was nearly ready, but the action had not been heard on further consideration. 
There were debts owing to the partnership cre 
remaining unpaid. 

By the Solicitors Act, 1860, s. 28: 

“In every case in which an a 


ditors, to a considerable amount, still 


ttorney or solicitor shall be employed to 
prosecute or defend any suit, matter, or proceeding in any court of justice, it 
shall be lawful for the court or judge before whom any such suit, matter, or 
proceeding has been heard, or shall be‘depending, to declare such ee a 
golicitor entitled to a charge upon the property recovered or gc ce 
upon such declaration being made such attorney or solicitor shall roles 
upon and against and a right to payment out of the property, of wiau 


nature, tenure, or kind the same may be, which shall have been une 
preserved through the instrumentality of any such attorney “s a a 
the taxed costs, charges, and expenses of or in reference to suc Bi io sal 
or proceeding; and it shall be lawful for such court or judge : nites pees 
order or orders for taxation of and for raising and payment 0 pie ” chall 
charges, and expenses out of the said property as to such court or juage § 
appear just and proper.”’ 

Church for the solicitors. 

Chadwyck Healey for the plaintiff. 

J. Gatey for the defendant. 


Graham Hastings, Y.U., and Chadwyck Healey for the creditors. 
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KAY, J.—This application raises a question of some difficulty, but, as there A. 
have been several decisions upon s. 28 of the Solicitors Act, 1860, I will not reserve 
my judgment. as 

The application is made under these circumstances. The action was brought 
for the dissolution of the partnership between the plaintiff and defendant. Judg- 
ment for dissolution has been given, and accounts directed to be taken. That has 
been done, and the accounts vouched, and the certificate is nearly ready. In the BR 
meantime the plaintiff has changed his solicitors, and the solicitors who acted for 
him at first now come and ask that their costs may be charged, under s. 28 of the 
Solicitors Act, 1860, upon a fund now in court to the credit of the action, and 
certain other sums, which have been recovered by a receiver appointed at the 
instance of the plaintiff while they were his solicitors. This receiver realised cer- 
tain assets of the partnership, and paid the proceeds into court, and there are 
still, it seems, certain further sums in his hands, or the hands of his successor, 
forming part of the partnership estate. These are the funds upon which it <is 
sought to obtain a charge. 

It is admitted that it would be proper to make the charge, not only against the 
plaintiff's interest in the fund, but also against that of the defendant, as was done 
in Greer v. Young (2), where it was held that the charge was in the nature of a © 
charge for salvage moneys, and that a solicitor was entitled to it as against all the 
parties to the action. But the question is whether the charge can be made as 
against the creditors in a partnership action. It is said that, according to the 
usual form of order, the costs in a partnership action are directed to be paid only 
out of the assets remaining after the creditors’ debts have been paid: Hamer vy. 
Giles (3). But it is clear that the creditors have no lien on the assets, they are 
not parties to the action, though the assets are administered to them by the court; 
but the judgment in a partnership action is not a judgment for payment to the 
creditors of the debts due to them, as the judgment in an action for the administra- ' 
tion of a man’s estate is, in the case of his creditors, so that these creditors cannot 
say that any lien of theirs is being interfered with. 

However, if the creditors were not before the court no order prejudicial to their 
interests could be made, and if they were not here before me now I should have 
made an order such as was made in Hamer v. Giles (3). But they are here, being 
represented by counsel, so that I have before me all the parties interested in the 
fund. Who the creditors are has been practically ascertained in chambers, so that 
I can now deal with the fund in court in the presence of all parties. 

Then it is said that I cannot make a charge taking priority to the creditor's 
claims. Why not? It has been decided that a solicitor by whose exertions a fund 
has been preserved, has a right to a charge on the fund to the extent, not only of 
his clients’ interest therein, but also of all parties, provided that he has no right 
to any charge against persons in their absence. As was said by Corron, L.J., in 
Greer v. Young (2) (24 Ch.D. at p. 555): 





‘First, ib was said that there was no-power to charge any property except the 
property of the person who had employed the solicitor. But that is contrary 
to the words of the section, which does not Say ‘upon the property of the person 
who employed him,’ but ‘upon the property recovered or preserved.’ Un- 
doubtedly, the quantum of the interest of the person who employed the solicitor 
1s an important element of consideration. It is, generally speaking, the 
interest of the plaintiff, or of the defendant, which is recovered in the aaag I 
and to determine whether a fund has been recovered in the action, it is mised 
to consider what is the interest of the plaintiff or defendant. But to say that 


the court has only power to charge the interest of the plainti 
aintiff 
would be to repeal the Act.” plaintiff or the defendant 


Looking at the reason of the thing it is plain that that was the intention of the 
Act. The ground of the charge, as was said in Greer v. Young (2), is the recovery 
of the property, and it is in the nature of a salvage charge. So that the solicitors 


~ 
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might say, “‘But for our exertions the property might never have been realised 
at all, so that it is right that our charge should attach, not only against the parties, 
but against you creditors also, who, without us, might have got nothing.’’ To this 
the creditors object that they did not employ the solicitors, and the charge ought 
not to affect them. But it was decided, not only in Greer v. Young (2), but long 
before by Lorp Haruertey in Bailey v. Birchall (4) and again by the Court of Appeal 
in Bulley v. Bulley (5), that such an answer would be insufficient. How then can 
these creditors get over this? If there is good ground for making the charge 
against persons who do not employ the solicitor so long as they take a benefit from 
the result of the action, why should not the order be made against these creditors 
now before me? Assuming these funds to have been ‘‘recovered or preserved’’ by 
the solicitors, the creditors have derived as much benefit from it as the parties, 
so that, on the ground of its being a salvage charge, the charge would equally 
attach against them. ' 

Though perhaps I could not have made the order against the creditors in their 
absence, yet, as they are here I can, and I accordingly make an order charging 
these costs upon the whole fund, and as against the creditors as well as the plain- 
tiff and defendant, but such costs must be those mentioned in Emden v. Carte (1), 
viz., the costs, charges, and expenses properly incurred, and I leave it to the taxing 
master to say what comes within that. I will not by this order direct them to be 
raised now, as before that is done the court must be satisfied that the client cannot 
pay them, as the Act was not intended to enable a person to avoid paying his 
solicitor, but to give the solicitor a means of getting a charge upon the fund as a 
collateral security in case his client cannot pay, so as to prevent him from losing 
his costs altogether. I, therefore, give liberty to apply as to raising the costs, and, 
if the application comes before me, I shall take care that the case is a proper one 
for ordering that to be done before I accede to it. That involves many considera- 
tions, and, among others, whether or not the client 1s able to pay. 


Solicitors: Digby & Digby; A. Tabor; J. E. & H. Scott, for S. S. Smith, Fenny 


Stratford; H. J. Haynes. 
[Reported by A. J. Haun, Esq., Barrister-at-Law. | 





